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IN THE DISTRICT COURT.OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

In Re SRBA Subcase No. 2-2318A
AFFIDAVIT OF DEBRA K. ELLERS
IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT

Case No. 39576

STATE OF IDAHO )
. ) SS.
COUNTY OF ADA ) _
COMES NOW, Debra K Ellers, being'ﬁi_'st duly sworn upon oath, deposes and_says:

1. T'am one of the attorneys of record for Objectors Mr. and Mrs, Kritz and Mr. Barker,

and make this affidavit based upon my personal knowledge.

AFFIDAVIT OF DEBRA K. ELLERS IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT - 1 |




- MOTION FOR SUMMARY JUDGMENT -2 .

2. On April 8, 2010, I took the deposition of Peggy Jackson in this matter. True and

correct copies of the excerpts referred to in Mers. Jackson’s deposition are attached hereto as
Exhibit A.

3. Attached hereto as Exhibit B is a true and correct copy of Exhibit 4 to Mrs. Jackson’s
deposition, the Real Estate Purchase and Sale Agreement dated July 2, 1991.

4. On May 18, 2010, I took the deposition of Ronald Brumley in this matter. True and

correct copies of the excerpts referred to in Mrs. Jackson’s deposition are attached hereto as
Exhibit C.

5. Attached hereto as Exhibit D is a true and correct copy of Exhibit 2 to Mr. Brumley’s-

deposition, his affidavit filed in the Easement Case on August 17, 2007 to which was attached an
Exhibit A, the State of Idaho Easement No. 5910.

6. Attached hereto are true and correct copies of the following deeds conveying the

property identified as the “Property” in the Affidavit of William R. Wilkerson, Sr. filed herein on

or about June 10, 2010 as follows:

(a) Warranty Deed from Loren R. Wittrock and Pamela Wittrock to William F. Spellman
- and Charlene W, Spellman dated March 7, 1994, Exhibit E;

(b) Quit-Claim Deed from William F. Spellman and Charlene W. Spellman to Launie T.

Mashburn and Kristina L, Mashburn dated May 19, 1995, Exhibit F:

(c) th—CIa.un Deed from Launje T. Mashburn to Kristina I, Mashburn and William F.,

Spellman and Charlene W. Spellman dated November 26, 1996, Exhibit G;

@ Warranty Deed from Wllllam F. Spellman and Charlene W, Spellman dated April 16,
1998 to W.R. Wllkerson Sr., Exhibit H,
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7. Attached hereto as Exhibit is a true and correct copy of IDWR’s Claim Adjudication
Report for Water Right 02-2318A faxed from IDWR on Avugust 29, 2005, which was produced
as part of Claimants Discovery Responses herein on or about June 16, 2010,

8. Attached hereto as Exhibit J is true and correct copy of Plaintiff William Wilkersor’s
Verified Complaint filed on May 24, 2006 against Objectors and the LLC which operates the RV
Park on their property, Spake River RV Resort, LLC, in the District Court of the Third Judicial
District of the State of Idaho, In and For the County of Owyhee, Case No. CV-06-05541
(hereafter the*Easement Casé).

9. Attached hereto as Exhibit K is a true and correct copy of the Affidavit of Dean
Benton filed in the Easement Case on March 12,2007. Although the Affidavit of Dean Benton
does not bear a filing stamp, I contacted the Owyhee County District Clerk on June 22, 2010,
who verified that it was filed op March 12, 2007 and in the clerk’s file.

10. Attached hereto as Exhibit L is a true and correct copy of the Affidavit of Doug
Larzelier in Support of Defendants Motion for Summary Judgment and in Opposition to

Plaintiffs Motion for Summary Judgment filed op August 17, 2007 in the Easement Case.

Easement Case,

12. Attached hereto as Exh1b1t N is a true and correct copy of the IDWR’s Ietter dated

February 27, 2001 » enclosing the Notice of Claim to Water Right 02-2318A, from the SRBA file

on IDWR’s internet website,

13. On March 2, 2007, 1 took the deposition of Mr. Wilkerson in the Easement Case.

True and correct cop1es of the excerpts from his deposition are attached hereto as Exhibit O.
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FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this ?i"‘!day of June, 2010.

Sttera

['{ ™~
Debra K. Ellers

SUBSCRIBED AND SWORN to befor

¢ me thj day of June, 2010.
I.l.lll [
Lo ’ 2, '0,' AN .

s‘ S Notary Public in and for the State of Idaho
§ ," WOTA “'\z Residing at: /% 0’7o 0, Idaho

|“

My Commission Expires: M 20,90 3
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F 1 CERTIFICATE OF SERVICE
I hereby certify that on the

Z_fﬁg day of June, 2010, I caused to be served copies of

the foregoing Affidavit of Debra K. Ellers in Opposition to Motion for Summary Judgment.
by the method(s) indicated below:

IDWR Director

P. O.Box 83720

Boise, Idaho 83720-0098

X U.S. Mail [0 Fed Ex 0 Hand [ Fax

Jon Gould Facsimile No. (208) 342-4657
‘Ringert Law

P.O. Box 2773
Boise, ID. 83701-2773
O U.S. Mail O Fed Ex B Hand CFax

- Debra ’i El;ers '
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Page ¢ Page 11
1 affidavits that you provided? 1 Exhibit 1, please.
2 A. Yes. Yes, that's what I'm thinking of. 2 (Exhibit 1 was marked.)
3 Q. Yeah. A deposition is sworn testimony 3 Q. (BY MS. ELLERS) Now, Mrs. Jackson, I've
4 - 4 handed you what's been marked as Exhibit 1 to
5 A. Ob,Isee. No,Idid not. I'm sorry, 5 your deposition. And I'll represent to you that
6 misunderstood your question. I just knew thatl 6 this is just a picture, aerial photo, of a
7 had given details. 7 recent -- taken within the last several years of
8 Q. Yes. AndI just wanted to let you know 8 the premises where we are.
9 about the procedures we're following bere, is 9 And that outlined in yellow is what's
10 that you're under cath. The court reporter has 10 demarked as the SRRV property, outlined in biack
11 sworn you in. 11 is what's called the Wilkerson property. And
12 A. Yes. 12 associated with the SRRV property is
13 Q. Thisis just as if you were testifying 13 approximately 37 acres that borders the Snake
14 in a court of law and has the same effect. 14 River to the north.
15 A. Yes. 15 A. Yes.
16 Q. And where did you grow up, Mrs. Jacksen? | 16 Q. And then the Wilkerson parcel is -
17 A. I grew up in California, and I came to 17 approximately 13.3 acres.
18 Idaho in the '50s. 18 A. Yes.
19 Q. And what was your occupatlon‘-" 19 Q. And so if we take the -- the property
20 A. I worked for the telephone company, 20 outlined on Exhibit 1 in yellow and outlined in
21 commercial office. 21 black on Exhibit 1, that would constitute the
22 Q. And what's your level of education? 22 approximate 50-acre -- and T'll call it the
23 A. Two years of college, approximately. 23 Jackson parcel - that you and Mr. Jackson
24. Q. And at some point did you become married- | 24 owned --
25 _toaMr. James Jackson? 25 A _Yes
Page 10 Page 12
1 A. Yes. 1 Q. --correct?
2 Q. And when was that? 2 Now, at the time you married Mr. Jackson
3 A. Inl965. 3 in 1965, he then owned the entirety of the 50
4 Q. And, Mrs. Jackson, we'te going fo be 4 acres, plus an additional 4-acre parcel you
5 talking about a 50-acre parcel that included 5 mentioned, but he owned the entirety of the
6 both, eventually, an RV park and 13 acres south 6 50 acres —
7 of a railroad right-of-way; we'll -- we'll 7 A. Yes.
8 discuss that. But when you married Mr. Jackson, 8 Q. --represented in Exhibit 17
9 did he already have that 50-acre parcel? 9 Also, for the benefit of the court
10 - A. Yes. And he also had the park that 10 reporter, it's helpful to wait until I finish my
11 belongs to Arvin Millwork. 11 question, so we have a clean record
12 Q. I will represent to you that we're 12 A. Oh, sorry.
13 really mostly concerned about the 50-acre - 13 Q. -- so she doesn't have to work qu1tc as
14 A. Allright. 14 hard trying to-catch up.
15 Q. --parcel: 15 A. Sorry.
16 A. Yes. Sorry. 16 Q. Andlknowit's--it'snota normal
17 Q. WhenItalk about "your parcel " that's 17 rule of conversation to have to pause and wait,
18 what -- 18 but this is not a -- a normal situation for folks. -
19 A. Okay. 19 to be in, so we appreciate you bearmg with us
20 Q. --T1l be referring to. 20 here.
21 A. Very good. : 21 Okay. When you mamed Mr. Jackson in
22 Q. So that we are on the same page, I'll 22 1965, what was the status of this 50-acre parcel'?
23 give you a map so we can refer, generally, to 23 Was it being farmed?
.24 where we are, and give you some reference. - 24 A. Tt was used as a cattle ranch. :
25 MS. ELLERS: May we have this marked as = 25 Q. Was there also any hay or other crops '

{208)345~9611
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Page 13 Page 15

1 associated with cattle growing? 1 Q. Do you recall in 1965, was there a point

2 A. Yes, there -- there was hay grown. 2 of diversion in -- in or approximately that spot

3 Q. Looking at Exhibit 1, was the entirety 3 aswell?

4 in cattle pasture? Describe for me what you 4 A. Tbelieve so.

5 would have seen in 1965 if we could go back in 5 Q. AndIrealize we're going way back --

6 time and look -- have Exhibit 1 magically 6 A. Yeah.

7 transformed in 1965. 7 Q. --intime.

8 A. This house would not exist here 8 About how many cattle did your husband

9 (pointing). You would just drive in through a 9 have on the property in 1965 when you got
10 gate, and there would be feed bunks along the 10 married?

11 river. At that time we were allowed to let the 11 A. Ireally -- I would have to guess.

12 cattle get to the waterfront. And they did raise - 12 Q. Okay.

13 hay to feed the cattle. 13 A. Sorry.

14 Q. Were there any residences at all on the 14 Q. That's okay.

15 50-acre parcels when you -- 15 And the crops, you mentioned alfalfa. -
16 A. Not to my knowledge. 16 hay? '

17 Q. Were any of the parcels -- like, for 17 A. Yes.

18 example, the acreage south of the railroad 18 Q. Anything else besides that grown for the
19 right-of-way would be the 13 acres outlined in 19 cafttle?

20 Dblack; right? 20 A. ‘No.

21 A. Yes. 21 Q. Can you recall about how many cuttings
22 Q. Yes. Were any of the parcels used for 22 he was getting back when you first married bim?
23 particular pastures? Was there any sort of -- 1 23 A. Probably three.

24 guess I'd say demarcation among pastures or units |24 Q. And were those all for his own personal
25 _of the farm? 25 useinthe rat‘rlp_nppmﬁnn‘?

Page 14 Page 16

1 A. As near as I can recall, that parcel 1 A. Yes.

2 that's now Wilkersons was watered by the Gem 2 Q. He didn't sell them commercially to

3 TIrrigation. When we watered it, we would bave -3 other parties?

4 had to use their source of water. 4 A. No.

5 Q. Okay. And what about the water source 5 MS. ELLERS:” And if we-could have this

6 for what I'll call the -- the Riverfront Parcel? 6 marked as Exhibit 2, please.

7 A. We used that from the river. 7 (Exhibit 2 was marked. )

8 Q. Exhibit 1 currently has a notation for 8 Q (BY MS. ELLERS) Now, Mrs. Jackson,
9 the SRRV Pump Station, which I'll represent to 9 you've been handed what's been marked as ‘
10 you is the point of diversion for the Riverfront 10 Exhibit 2 to your deposition.

11 Parcel.. ' 11 I want you to be sire and take all the

12 To your knowledge, has that been the 12 time you need to go through this; but I'll .

13 division point since you acquired an interest in 13 represent to you it's from the Idaho Department
14 the property with your husband in 19- - inor 14 of Water Resource's records, and it's the

15 about 19657 < 15 Application for Permit to Appropriate the Public
16 A. Would you restate that? I'm sorry. 16 - Waters of the State of Idaho, which appears to

17 Q. If youlook at Exhibit 1, you‘ll see a 17 have been signed by your husband Mr. Jackson,
18 red dot — wJCMMm&%mmm@Mhmﬁﬂ%&
19 A. Yes. | . 19 A. Correct. :
20 Q. --called the SRRV Pump Station? 20 Q. Were you present when he apphed for

21 A. Yes. : 21 that right? , :

22 . Q. And that's -- Tl represent to you 22 A. No. .

23 that s where the current location is for the {23 Q. So this was done before you were

24 diversion works for the irrigation ditch. 24 married; correct?

25 A. Yes. 25 A, Yes.

{208)345-9611
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Page 17
1 Q. Ifhesigneditin 19647
2 A. Yes.
3 Q. So you weren't personally involved, to
4 your recollection, preparing Exhibit 27
5 A. Just a minute. March 25th...
6 No.
7 Q. The Exhibit 2, Application for Permit,
8 isinthe name of J. C. Jackson & Sons,
9 Incorporated --
10 A. Yes.
11 Q. --do you see that?
12 Is that how your husband conducted
13 business?
14 A. Yes.
15 Q. And did he actually have some sons
16 working with him in the business?

17 A. Yes.

18 Q. And what were their names?

19 A. At that time there was only one, and his
20 name was Jay R. Jackson, J-A-Y R. Jackson. -
21 Q. And did he Iater have other sons join

22 him in the operation?

23 A. Yes.

24 Q. And who was that?

25 A TtwouldbeJamesC Jackson Jry .. |

Page 18

1 Steven, S-T-E-V-E-N, Larzelier,
2 L-A-R-Z-E-L-I-E-R, a stepson; Douglas Larzelier,
3 L-A-R-Z-E-L-I-E-R, stepson; and Jen'y Lynn
4 Jackson.
5 Q. So was James C. Jackson, Ir., and Jeny
6 Lynn Jackson the children that you had w1th
7 M. Jackson?
8 A. They were his biological sons --
9 Q. Okay. _
10 A. --and the Larzeliers are the stepsons.
11 Q. Okay. Are any of them your. blologlcal
12 children?
13 A. Yes, the two Larzehers
14 Q. So they came from a prior marnage‘? _
15 A. Yes.
16 Q. But ult{mately resided with you and
17 Mr. Jackson when you were married?
18.  A. Yes. Theirfather is deceased:
19 Q. Okay. Now, how involved were you in the
20 farming operations, Mrs. Jackson?
21 A. Oh, probably 50 percent. -
22 Q. And just describe generally, were you
23 bookkeeping; were: you out there -- .
24 A. I was bookkeeping.
25 Q. Did you help throw hay?

(208)345-9611

M & M COURT REPORTING

Page 19

A.
Q.

I've done that too.
Pretty much everything a farm wife does‘?
A. That's right.
Q. Did you keep the books, then, for
Mr. Jackson?
A. Ididn't at first; we had a secrefary.
And then when our company became -- it went into
telephone work, and we become contractors for a
telephone company. That was my previous
employment, and -- at that time. 'And we -- we
had help, and then I became the secretary when it
down-scaled.

So off and on, yes, I kept books

Q. Now, at the time - you may have
testified on this point, but I wanted to make
sure I understand it.

When you married Mr. Jackson in 1965,
looking at Exhibit 1, the south 13 acres, the 13
acres south of the railroad right-of-way --

A, Yes.

Q. -- was that being watered from the Snake
River?

A. Ibelieve it was.

Q. You just - you had mentioned something

o~ oA WN -
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A. Well, that's for the other side, the --
Mr. Wilkerson's side.

- Q. And that's what I'm talklng about --

A. Oh.

Q. - the 13 acres south of the raﬂroad
T ght-of-way - :

A. Okay. That was --

Q. --outlined in black.

A. T'msorry. ‘

Q. Let's make sure we're looking at -
Exhibit 1.

A. Yes.

Q. Do you have that?

A. That part, I understood, was being
watered by Gem Irrigation originally.

QO O N -

16 Q. The parcel outlined.in black.-
17 A. Yes. : '
18 Q. The parcel that is south.of the railroad
19 right-of-way that appears on Exlnblt 1
A. Yes.
21 Q. And you understand where the railroad
22 right-of-way is, as depicted on Exh1b1t 12
23 A. Yes. :
24 Q. That basically looks hke a d1agona1

25 line going through -- -
(208)345-8800 (fax)




Page 25

QW DA LWN A

g o "y ,

A. Asfar asI can recall, yes.

Q. So Exhibit 3 is dated 1971. Had the
nature of the operation changed in any
significant way since the water right filing in
19647

A. Yes. My husband put a pipeline under
the -- at the time of the railroad, to irrigate
the property that is now considered
MTr. Wilkerson's, the one that's outlined in
black, the 13 acres.

Q. Okay And about when did your husband
put the pipe under the railroad right-of-way?

A. Tactually can't tell you the year. I
think it was probably in the '70s, maybe.

Q. Had you and he discussed that he was
planning to do that?

A. I don't know that I knew he was going to
do that until it was done, but he did do it.

Q. You found out one way or the other?

A. Yes.

Q. Did he tell you for what purpose he was
doing that?

A, Well, he was going to irrigate over
there, but it turned out that -- that we quit

Page 26
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expensive to pump the water that far.

And so then a later date we gota -- a
large generator and we pumped out of Sucker
Creek. I think that's the creek.

Q. Jump Creck?

A. Jump Creek, I'm sorry.

Q. Solet's try to break that - down, About
how long do you recall that your husband was
irrigating the 13-acre parcel with water from the
Snake River?-

A. T would guess maybe a season or two.

Q. Which would bring us-up to about what
year? Best approximation. :

A. Justinthe '70s I can't really be
sure.

Q. Early '70s, mid- '70s‘7

A. Early '70s to mid '70s, because we..

Q. Okay. Sois it your testimony, then
that the irrigation of the 13-acre parcel
outlined in black on Exhibit 1 had quit being
watered from the Shake River as-of about 19807

A. I'm thinking that, yes, because at that
time our son, Douglas Larzelier and Mary Jo
Larzelier, had the property, and I don't think
they farmed.  The house was built early *70s

O ~ O W=
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here, and that was their home.

Q. And when your husband put the pipe under
the railroad right-of-way, was it still an active
railroad at the time?

A. Yes.

Q. Was it an active railroad as long as you
were here as an owner of the property?

A. Yes.

Q. Which was through 1992; correct?

A. There was a period of time before '92
that Doug Larzelier and Mary Jo Larzelier owned
the property.

Q. You got it back and then --

A. Yes. We deeded to them, they deeded it
back. We have a thing about doing that in the
family.

Q. When the 13-acre parcel outlined in
black on Exhibit 1 was being watered from the
Snake River, what was being produced there?

A. Hay.

Q. Were there also cattle over there?

A. No.

Q. While your husband was watering the

24 13-acre parcels from the Snake River, was he

. - farm. what 1L call the. Riverf

Page 28

Parcel, as well, outlined in yellow on Exhibit 1?

A. Yes.

Q. Any change in use, or was 1t still
cattle and hay?

A. No. By that time, we had started
developing it into a trailer park.

Q. And what's your best recollection of
when you started making it into a trailer park?

A. P'm trying to think when it was. It
must have been in the late *70s, - maybe '80s. I'd
have to go back on records. It would have been
many transactions.

Q. You mentioned your son took over the
property in the early '80s.

A. Yes.

‘Q. Did you start developing the RV park
before your son took it over?

A. No. Not that I recall.

Q. In any event, your son -- and this is
Douglas?

A. Yes.

Q. Isit Larzelier, is tha -

A. Yes.

Q. -- how you pronounce it? .

Douglas Larzelier and his wife took

(208)345-8800 (fax)



over - was it the entire 50 acres that they took
over?

A. Originally it was the home, and two or
three acres were deeded to them. And then the
entire parcel was deeded to them.

Q. The entire 50 acres?

A. Yes.

Q. And how much of a time lag are we
talking between just the home and a few acres and
then the entire parcel being deeded to them?

A. A few years. Ihave no -- I don't know,
six years, Idon't know. I can't tell you for
sure without checking records.

Q. Were you and your husband wanting to get
out of farming? What was the reason for this
transaction?

A. We were exchanging property.

Q. Did you continue to farm elsewhere,
then?

A. We had a farm, yes.

Q. Did you also continue to work for the
phone company?

A. I'worked there off and on part-time.

Q And what did your son do, and his wife,

nnprhfn1ahnntthp
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-- yes or no.
Yes, I'm sorry.
It's hard for us to interpret "uh-huh."
Okay.
Thank you.
And how frequently did you visit your --
your son and his wife when they had the 50-acre
parcel?
A. Probably weekly or several times a
10 month.
1 Q. Do you recall, during the time of your
12 son's ownership in about sometime during the
13 1980's, was he maintaining the irrigation conduit
14 to that south 13 acres?
15 A. Oh, he probably watered -- I think there
18 was some actual fruit trees planted by that time,
17 and I think he probably watered fruit trees.
18 Q. On which parcel?
19 A. On the large, the - the river frontage.
Q. My question has to do with maintaining
21 the irrigation works for the 13 acres. Do you
know if that was being done?
23 A. No, 1 don't think he -- I don't think he

LCrOP»0
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early 1980s?

A. They were in construction along with us,
and they traveled in their construction, were in
Guam for awhile. I can't just give you dates off
the top of my head, I'm sorry.

Q. I'm actually more interested in what he
was doing with the property. Sowashe
continuing to.farm it as well, or did you --

A. No, I don't think he farmed the
property. He just had the property.

Q. Do you know if he was irrigating the
south 13 acres that's outlined in black on
Exhibit 17

‘A. Idon't believe he ever did, to my
recollection.

Q. - And how involved were you? Did you come
and visit him -

A. Yes. _

Q. - forexample, when he was here?

A, Um-hmm.

Q. So you observed the condition of the
land when you were here? :

A. Um-hmm, .

Q. We need to answer - have you answer -

A. Oh,I'm sorry. Yes.

M & M COURT REPORTING

24 watered the 13 acres.
25 Q. _Okay
Page 32
1 A. He was never a farmer.
2 Q. And where is he now, incidentally?
3 A. He's in Albania.
4 Q. And how long is he expected to be there,
5 if you know?
6 A. Until sometime. this summer.
7 Q. Does he have any contact information, a
8 way to get ahold of him?
9 A. By Skype.
10 Q. Do you happen to know the number?
11 A. No.
12 Q. Would you be able to get that for us if
13 we asked you to do that? g .
14 A. Tcould try.
15 Q. At some point your son, Douglas, and his
16 wife conveyed the property back to you and
17 Mr. Jackson?

A. Yes. And1 think that was in the '80s.

18

18 Q. Can you recall the time of year?

20 A. No.

21 Q. And what did you and your husband do
22 .with the property -- and we're talking about the

b
w

whole 50 acres now -- once you got it back?
24 A. We were developing the trailer park, and
25 Wittrocks, which were our nei ighbors, wanted the

(208)345-8800 (fax)
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13 acres, and they approached us on selling them
that parcel.

Q. Okay. We'll get to thatin justa
minute, but I'm kind of trying to keep myself
chronologically --

A. Allright.

Q. --soifIcould follow my outline. But
we'll get to the Wittrocks, and we will have a

8 discussion about them and how you came to sell a

10 parcel to them.
11 ‘When you took back the property from
12 your son and his wife in the '80s, did you use
13 any irrigation water from the Snake River on the
14 13 acres south of the railroad right-of-way?

[+ IR N T & R

" 15 A. Idon'tbelieve so. Ithink that's the

16 time we were using — if -- no, I don't think we

17 even farmed it. If we did, we used the

18 generator, because it seems to me like the

19 generator was sitting there whern we talked to

20 Wittrocks, or itthad been used. Now, that's all

21 I cantell you. I don't know if it was there or

22 gone when Wittrocks approached us to buy.

23 Q. Was the generator used to pump water out
24 of Jump Creek?

25 A__Yes

Page 35
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can't recall if we had a concrete ditch; it seems
like we did. And then there were -- and it could
have been a water ditch -- I mean, a dirt dltch

I -- I'm not sure on that.

Q. Soit's your recollection that water was
pumped out of Jump Creek two to three timnes per
month, and how -- over how many months?

A. For the season of that year, whatever
that would be from April till, say, September.

Q. Do you recall encountering any problems
with sedimentation during that pumping?

A. No.

Q. Any other type of problems with the
water from that pumping out of Jump Creek?

A. No.

Q. What was being produced on the property?

A. Hay. Ithink that's all we have .
produced over there.

Q. Was the pumping out of Jump Créek only
one season, or did it go on for more than one
season?

A. Ibelieve it was only one season. By
that time we were developing the trailer park and
really didn't have too much interest in that

portion of the ground

Page 34

Q And if you look at Exhibit 1, which is
our map, Jump Creek borders to the east --

A, Yes.

Q. -- the properties?

And it borders both the parcel outlined
in black and the parcel outlined in yellow;
correct? o .

A. Yes.

Q. Actually goes through the parcel
outlined in yellow; cotrect?

A. Yes.

Q. Describe the pumpmg out of Jump Creek
for me, if you would. How frequent was it, for
example?

A. Well, at the time we were using the
generator, it was probably pumped maybe two or
three times a month, I would-assume, for...

~ Q. And, physically, how did the water get
from the generator on Jump Creek to the places
where it was being used to water? -

A. There were ditches. And there was big
pipes placed into the water and then transferred

O~ DA W =
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~ 23 into the ditches.

24 Q. And what was - :
25 A. There was probably a concrete chtch 1
(208) 345-9611
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Q. So that leads us into where you were
going before with the Wittrocks. There came a
time when you decided you were going to sell that
13 acres south of the railroad?

A. Wittrocks came to us and asked us if we
would sell it to them. . _

Q. How did you know the Wlttrocks‘7

A. Iknew her through my church, but then
they were our neighbors, so..

Q. How long had you known them?

A. T've known her for quite-awhile. I--

Mr. Wittrock, I didn't know him until he became
our neighbor..

Q. Sothey approached you and Mr Jackson?

A. Yes. -

Q. And what.do you recall them saying?-

A. Irecall they came to our-home, and they
wanted to buy the parcel. We thought about it;
they came back. We told them that. we would sell
the parcel to them.

They wanted us to give them a
right-of-way to use that underground, under the
railroad track, water supply from the river. We
told them that we would oblige them for three
years, as near as I can recall, and at which
(208) 345-8800. (fax}
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time, then, they would need to find a way to
water from Jump Creek, as we had with the
generator, or put power in there and get their
pump set there, and make some sort of
arrangements. And they agreed to that.

At the time, they wanted a right-of-way
into their place from the trailer park, and we
didn't want to give that to them either, because
we felt that would not - it would devalue the
property should we want to sell. And that was
our infent at our age, to develop the park and
sell it.

And so they agreed that they could not
have access into their property, though it does
join it at a point. And so that's the way the
papers were written up. And in three years, then
they would have other ways of getting their
water, and they would never have water -- road
access.

Q. Okay. Let's break down and get some of
the details of that, then.

A. Allright.

Q. About how many meetings can you recall
24 with the Wittrocks before you actually
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that piece of par- -- property, and we -- they
wanted it, and it seemed like it would be good
for both of the parties concerned.

Q. Can you recall about how long the first
meeting was?

A. No, not really. I'm assuming it wasn't
30 'minutes, an hour.

Q. When did the topic of the irrigation
under the railroad right-of-way come up?

A. When we agreed to sell the property,
then that's when we had to talk about the source
of water supply. And that's the time it came up.

Q. At the first meeting or a later one?

A. Probably at the first meeting.

Q. And can you recall specifically what
either of the Wittrocks said about their desire
to use water?

A. Well, they just wanted an easy way to
water the ground. And we discussed the reason
why we wouldn't want to give thern whole rights to
use it from the river going through the trailer
park, and they could understand that.

Q. Did you discuss why you didn't want to
give the water, or was it Mr. Jackson who

25 consnmmated the sale? 25 discussed.it; or was.it both of you?
Page 38 Page 40
1 A. Probably three. 1 A. We both discussed it.
2 Q. Inperson? 2 Q. And what do you recall saying?
3 A. Yes. 3 A. I just remember saying that I wouldn't
4 Q. And were those meetings -- where were 4 be interested in selling the parcel if we had to
5 those meetings held? 5 give them permanent water rights, because it
6 A. At our house over on Riverview Drive, 6 would affect the value of the property and we had
7 Q. And can you recall -- can you recall 7 no desire to do that. It would not be good for
8 separate meetings distinctly? 8 future development of our trailer park.
9 A. Yes. The last one I don't think Pam was 9 Q. And do you recall Mr. Jackson saying
10 there. 10 .anything in addition or differently?
1 Q. Okay. So let's talk about the first 11 A. No. He -- he definitely thought the
12 one. Who was present at the first meeting? 12 same thing.
13 A. The two of them, I recall, and my 13 Q. Soifl understand you didn't list t‘ms
14 husband and myself, 14 property with a Realtor?
15 Q. And the Wittrocks' first names were... 15 A. No. Not that I recall.
16 A. Idon't know his. Her name is Pam. 16 MS. ELLERS: Why don't we go off the
17 - Q. -Loten, I've seen? 17 record here and take a break.
18 A. Loren. 18 VIDEOGRAPHER: Okay. The tlme is 10 32
19 Q. Sothe -- the two Wittrocks and yourself 19 and we're off the record.
20 and Mr. Jackson. What was discussed at the first 20 (A brief recess was taken.)
21 meeting? | 21 VIDEOGRAPHER: Time is 10:34 and we are
22 - A. That they would like “to buy the parcel. 22 on the record.
23 Q. ‘Did they have a price in mind?. 23 . MS. ELLERS: May we have this marked as -
24 A. Tthink we-agreed on a price right off 24 Exhibit 4 to the deposition, please. :

25 the -- because we really weren't interested in
(208)345-9611

..

25

" M & M. COURT REPORTING

(Exhibit 4 was marked. ) _
(208)345-8800 (fax)



(208)345-2611

M & M COURT REPORTING

Page 41 Page 43
1 Q. (BY MS. ELLERS) Mrs. Jackson, I've 1 there was any real issue about the cost or the
2 handed you what's been marked as Exhibit 4 to 2 price.
3 your deposition. Would you take a minute and 3 Q. And the Wittrocks were friends and
4 review that document, 4 neighbors; correct?
5 A. (Examining document) Yes. It looks 5 A. Yes.
6 familiar. 6 Q. But they weren't related to you in any
7 Q. Now, I'll represent to you Exhibit 4 is 7 way, were they?
8 what I've gotten apparently from your records, 8 A. No.
9 but I believe if's a fax of a fax, so it's not 9 Q. Were they any kind of position of
10 real clear. Do you have a better copy of 10 authority over you or your husband?
11 Exhibit 4 somewhere? Lkl A. No.
12 A. Idon't think I brought that in this -- 12 Q. Did you feel like you were under any
13 Q. Okay. 13 pressure to sell the 13 acres?
14 A. --today. 14 A. No.
15 Q. Allright. We'll just do the best we 15 Q. It was your own decision?
16 can off this copy, but I might ask you to get a 16 A. Correct.
17 better copy for us in the future so we can read 17 Q. And then item 4, if you could take a
18 the fine print, so to speak. . 18 look at item 4 on Exhibit 4?
19 Now, Exhibit 4 is a Real Estate Purchase 19 A. (Examining document) Yes.
20 and Sale Agreement and Receipt for Earnest Money. | 20 Q. Okay. Could you read that for the
21 That's the title of the document. And it's dated 21 record, please.
22 July 2, 1991, if you look on the upper right-hand 22 A. Are you referring to the "16 horsepower
23 corner. ' 23 pump"?
24 A. Yes. 24 Q. Yes.
25 Q (Asread): "V oren Wittrock and Pamela 25 A___Andthe --the —-
Page 42 Page 44
1 Wittrock" -- that's the Wittrocks who you're 1 Q.. If you could just read that for the
2 referring to; correct? 2 record.
3 A, Correct. _ 3 A, (Asread): "The Wittrock split of
4 Q. --"for the approximate 13 acres south 4 13 acres of water, Snake River. Each to pay half
5 ofrailroad in Lots 6 to 14 35 North 5 West; " 5 the power for three years." And then the use
6 Township." - 6 would be deter - would -- pardon me -- would be
7 And that would be the parcel outlined in 7 terminated. "Three years use and then to
8 black on Exhibit 1; correct? : 8 terminate,” is what it says.
9 A. Yes. 9 Q. Do you know, Mrs. Jackson, who actually
10 Q. Whatis now called the Wllkerson parcel; 10 filled out that line in Section 47 .
11 comect? T A. TI'm assuming that we had someone draw-
12 A. Correct. : 12 this up, either a Realtor or someone representing -
13 Q. This is what you were se]]mg to the 13 real estate. Maybe an attorney. I can't recall.
14 ‘Wittrocks then? 14 Q. Ijust wondered if you knew the source
15 A. Yes. 15 of the language of Exhibit 4. Did -- I mean, '
16 .Q. And gomg further down in Exhibit 4, the 16 were you dictating to somebody; did you talk to
17 total purchase price is $15,000 with the 17 somebody?-
18- Wittrocks. 18 A. Yes. We -- and, you know, I may have
19 A. Yes. 19 typed it up; I don't know. I--Icantte]l :
20 Q. Do you feel like that was a --a falr 20 you. It's been too long ago. ‘
. 21 price for that? 21 Q. Did Section 4 of Exhibit 4 represent
22 A. At the time. 22 your intent with the Wittrocks as to -
23 Q. Did you negotiate over the pnce or did 23 A. Yes. And their intent to accept. = |
24 they propose that to you off the bat? 24 Q. The Wltt['OCkS did sign this document
25 A. Ireally can't recall. Idon't think 25 correct?

(208)345-8800" {fax)
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Page 45 Page 47
1 A. Yes. Again, if we couldn't have gotten 1 going to happen when the termination occurred?
2 that agreement, we wouldn't have sold the 2 A. They were to get their own source of --
3 property, including that right-of-way end to the 3 of water supply out of the -- what did we call
4 road. 4 the creek down here?
5 Q. Where it says: "Bach to pay one-half 5 Q. Jump?
6 power for three years," tell me how that 6 A. -~ Jump Creek, or they could go to maybe
7 arrangement was intended to work. 7 Gem Irrigation and get their water through their
8 A. Just that way because we had no way of 8 other part of their property that they owned.
9 knowing how much water they would use, how much | 9 They had another parcel attached to the 13 acres
10 we would use, because there was no amount 10 now.
11 established prior. And it was an agreement that 11 And that would be the Gem Irri gation,
12 they would pay half the power for using the - 12 And I'm not sure but what they couldn't still do
13 the existing pump and - that was there, and 13 that.
14 that's the way that was set up. It was just an 14 Q. Okay. We talked about meetings you had
15 agreement. 15 with the Wittrocks. We talked about the first
18 Q. Now, there was only one pump for sharing 16 meeting. When was the second meeting; if you can
17 the irrigation pumping? a 17 recall, in relation to Exhibit 4, which is dated
18 A. Tthink there were two pumps. I'm -- 18 July --
19" I'm not sure at this point. It's talking about a 19 A. Oh, it wasn't very Iong. Maybe a few
20 16-horsepower pump, so that's the only thing I 20 days, a week; I -- I don't know. Because they
21 can refer to at this time. 21 were interested in getting it, and, you know,
22 Q. Okay. And was there 3 Separate power 22 when people are talking real estate, they usually
23 meter at the pumping station? 23 want things to move along pretty quickly.
24 A. Ican'tanswer that. I don't think 24 Q. How about the third meeting that you
we be Qplitﬁng the 25 referred to; was that when th&prnpprfy actually
Page 46 Page 48
1 power? s ' 1 closed?
2 Q. Well, that's what ~- I'm tryingto 2 A. Yes.
3 understand the arrangement, so that's why I'm 3 Q. Was there further discussion about
4 -asking you. 4 either water or easements at that third meeting?
5 A. Yeah. I'm just -- I want to be truthful 5 A. Oh, I think it was already probably
6 and I'm not -- it's really taxing my memory to 6 established. We might have gone over the -
7 answer you correctly. I'm assuming not. Only 7 paperwork when we signed it, but that would be
8 one meter. 8 all. -
9 Q. And how was the billing to work? Were 9 Q. This three-year arran gement, from what
10 they supposed to pay monthly, gnarterly? Do you - 110 date was it going to be? '
" recall that being discussed? =~ - . 1 A. From the date that they received the
12 A, They would be paying monthly when the 12 property. I don't know what that date was,
- 13 bill come out each month because that's the way 13 Q. Well,I happen to bhave it here. Gat
14 our power bills. : 14 this marked as Exhibit 5 for you.
15 Q. Okay. So would you or Mr. Jackson, or 15 (Exhibit 5 was marked.)
16 whoever owned the -- I'l] cal] it the Riverfront 18 Q. (BY MS. ELLERS). Okay. You've been
17 Parcel, provide that bill to the Wittrocks? 17 handed what's been marked as Exhibit 5 to your
18 A Yes _ 18 deposition, Mrs. Jackson. That's a document
19 Q. And they were then supposed to pay 19 entitled Warranty Deed?
20 one-half? 20 A. Yes. : ' '
21 A. Correct. ' 21 Q. And if you look in the notary section: .-
22 Q. And this was to go on for three years 22 down on the first page to your left, the notary
23 under your arrangement? : 23 for your signatures. appears to be July 16th, -
24 A Yes. S 24 19917 . .
25 Q. And then to terminate. What -- what was 25 A, Yes.

(208) 34588700 (Faunr
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Page 49 Page 51
1 Q. Does that jog with your recollection of 1 Q. Solet's get back to our -- our
2 when you signed this -- 2 three-year arrangement and then to terminate.
3 A. That sounds right. 3 So based on the Warranty Deed's date of
4 Q. Were you together with the Wittrocks 4 July 16th, 1991, what was your intent about the
5 when you actually signed the Warranty Deed? 5 termination of the water usage?
6 A. I'massuming. Ican't be sure. 6 A. At that time they would no longer use
7 Q. Were there any other people present 7 the water from the Snake River through our
8 besides yourself, Mr. Jackson, and the Wittrocks 8 property, the yellow portion, the river frontage.
9 at the closing? 8 And they would obtain their irrigation by another
10 A. Not that ] recall. 10 source, either through a creek or through Gem
i1 Q. And had the Wittrocks specifically 11 TIrrigation.
12 requested an easement across the Riverfront 12 Q. Soif we take it three years out from
13 Parcel? v 13 the date of the Warranty Deed, through July 1994
14 We talked about the irrigation water. 14 they could have the split power arrangement, I'll
15 Now we're talking about an easement for access. 15 call it?
16 A. Idon't recall ever talking about that. 16 A. Yes. And they did pay the people,
17 I assumed we just thought it would go with it 17 Harlans, for awhile, but somewhere -- I don't
18 while they were trying to come in to -- because 18 know if it was -- I don't know who because I
19 they had to check the pump or tumn it on or 19 don't know the dates.
20 whatever they might be doing. But we didn't give |20 But it was my understanding they had
21 them, I don't think, any particular right to come 21 trouble collecting half of the power from some
22 through, just that they had the water right - 22 source, and I don't know -- the ownership has
23 usage. 23 changed since we sold it to Harlans, so I don't
24 Q. Okay. And that's my nextareaof 24 know when this happened, but I had heard of the
mmmmmmmmmﬁhgm But1
Page 50 Page 52
1 and it was sold, the 13-acre parcel was sold to 1 can't go into details because I don't have that,
2 the Wittrocks, you con -~ you and Mr. Jackson 2 And so as far as I knew, it would just
3 continued to own the Riverfront Parcel correct? 3 run out the time until the three years were up.
4 A. For awhile, yes. - 4 And at that time that would be the end of that
5 Q. And so did this splitting the power bill 5 agreement.
6 arrangement start to proceed with the Wittrocks? 6 Q. Soyou and Mr. Jackson ended up selling
7 A. Ibelieve so. 7 the Riverfront Parcel to the Harlans?
8 Q. Do you recall sendlng the power bill to 8 A, Yes. :
9 them and receiving payment? 9 Q. Atalater date?
10 A. Tactually don't recall doing that, I 10 A. Yes. Not long after. I don't know the
11 know that it happened. 1 date of Harlans' contract.
12 Q. How-about the irrigation water; do you 12° Q. IfIrepresented to you, I have a copy -
13 remember seeing it going over, being delivered to 13 here --
14 that parcel? 14 A, Yes. :
“15 A. No. 15 Q. -- which we can get into evidence 1f
16 Q. ‘Do you recall them coming in -- the 16 Mr. Gould wants. But it's'dated the 2nd day of
17 Wittrocks coming into the Riverfront Parcel to 17 April 1992; would that sound right?
18 work on the i 1rngat10n condmt or work -- 18 A. - Allright. That would bé a year later.
19 A. No. 19 That's what I was thinking, it wasn't very long -
20 Q. And what were you and Mr. Jackson doing |20 after that they -- so that's why we didn't have
21 on'the parcel you retained, the Riverfront 21 too much time to collect power from them in my
22 Parcel, after you sold it to the Wittrocks? - 22 recollection of whether I delivered the bill or
23 A. We were developing the trailer park 23 it was mailed to them, because it was .
24 and -- and after that, we sold it to Harlans. 24 short-lived. |
25 And I don't think it was very long after that. 25 It was only a season for the irrigation -
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anyway. And it would only be so mahy months that
summer that we would have dealt with Wittrocks
before Harlans took over.

Q. Soin or about April 1992 you sold the
Riverfront Parcel, which is outlined in yellow on
Exhibit 1 -

A. Yes.

Q. --to the Harlans?

A. Yes.

Q. And that would be Charles Harlan and
Marlene Harlan?

A. Correct.

Q. And wha, if anything, do you recall
telling the Harlans about the arrangemerit on the
13 acres regarding irrigation?

A. They knew all about that, and that was
agreed and we had no problem at all with Harlans

"and Wittrocks. And then after Wittrocks and the

new party -- [ can't remember who Harlans sold
to, and then I think there's been three sales at
least.

Q. Did you or Mr. Jackson specifically
discuss the three-year arrangement with the
Harlans?
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definitely know.

Q. And what do you recall telling the
Harlans?

A. Just exactly what this agreement says;
that they would be able to split-the power and
pay them half for the electrical portion, and use
that pump that's in the river and irrigate
through that source for the remaining of the
three years.

Q. And you're referring to Exhibit 4?

A. Yes.

Q.- Do you recall giving a copy of Exhlblt 4
to the Harlans, as part of your --

A. Idon'trecall giving it to them, but I
know that they had to have some verification, and
so I'm assuming we did.

Q. Soin or around April 1992, you sell the
Riverfront Parcel to the Harlans. And that takes
care of your owriership interest of the entire .
50-acre parcel,

A. Absolutely. Correct.

Q. Have you had any discussions since 1992 -
about the use of Snake River water for the
13 acres with any of the later owners?

A.. Yes, I have.

A
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And who would that be?

Diane -- and her last name is...

Kritz?

Yes.

Any of the other owners?

I think maybe we talked to the previous
owners, but  don't know which one it was, that
the people owning the 13 acres didn't pay them.
But it didn't concern me, I had no control over
their payment or anything, but I knew there was
some confusion there on the paying them part on
their power.

And so it was my understanding that they
stopped letting them use the water. And I don't
know how they worked that out, but there was some
confusion; I remember a conversation to that
effect.

Q. How about Mr. Wilkerson or.
Mrs. Wilkerson; have you spoken with either of
them about the 13-acre parcel and whether there
are any rights to use the Snake River, water for
irrigating it?

A. Tdon't believe they've ever contacted
me. I know that they're concerned and their

grorero
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them directly. I wouldn't say I hadn't, but it
would have been by phone if I did.

Q.. What about Mr. Wilkerson's attorney,
Mr. Gould, who is sitting here; have you -- do
you recall any conversations with hnn‘?

A: Tdon't recall.

Q. Mirs. Jackson, is there anything else you
think we should know about the 13 acres and its
access to the Riverfront Parcel to reach the
Snake River for irrigation, that I haven't asked
you about?

A. "No. Ijust know that that was -- all
parties agreed to that three-year termination,
and that's all I know,

Q. Okay.-

MS. ELLERS: These are all the questions
Ihave. I may have more after Mr. Gould --

THE WITNESS: All right.

MS. ELLERS -- spends some tlrne w1th
you.

MR. .GOULD: Well, thanks for allowing
this to happen and thanks for attending.and .
participating. You've done a excellent job.

So I'm going to just -- I have a few
questions of my own, but, first, I'm just going
(208)345-8800 (fax)
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9
10
1
12
13
14
15
16
17
18
19
20
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22
23
24

use letters or...
COURT REPORTER: You can, or you can
use --
MR. GOULD: Oh. Yeah, I'msorry. I'm
not used to having both of us present exhibits.
I didn't think about that.
I--T guess this will be Exhibit No. 6.
(Exhibit 6 was marked.)

Q. (BY MR. GOULD) And, Mrs. Jackson, I'll
represent to you that this is the State of Idaho,
Department of Reclamation, Proof of Application
of Water for Beneficial Use, commonly referred to
as a — a proof of permit or application.

And on page 2, can you see the date that
this was executed?
Yes.
And what date is that?
July the 10th, 1970.
And do you recognize that signature?
Yes.
And who is that?
That was my husband, James C. Jackson.
And -- and then going back to the front

page at No. 6, under 6(a), with that descnptxon
2
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A. Yeah -- yes, I'm assuming.

Q. Okay. And then for 6(b), is it correct
that that states that Mr. Jackson applied for
water 12 years ago and that he's pumped out of
the Snake River ever since?

A. Yes. : "

Q. And 7(a) recognizes that -- that the --
the pump referenced is.a 7 -- or I'm sorry, a
12-horsepower --

A. Yes.

Q. -- Parma pump? :

And I just -- I thought we had the
acreage somewhere. :

And then if we switch to No. 9 on
page 2, how — how many total acres are
irrigated?. '

A. 5444,

Q. Okay. And-- and this property and the
Wilkerson property is approximately how many
acres?

A. The Wilkersons is 13 somettnng, 13 pomt
something.

Q. And do you know how many - : -

. A. That would be the river. '

Q. Okay. Andif I represent to yon that
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the -- the river property is approximately 37,
does that sound correct?

A, Yes.

Q. Okay. And then in 1990, do you recall
filing a notice of claim to water right under
State law?

A. That's after adjudication; was that the
year? Yes, I do. Because I had to file it on
the Snake River for our home place at that time.

We had moved from Reed and Garnet and
lived on Riverview Drive, and I filed there, as
well as for pumps, you know, water rights, out of
the river, and then I had to file over here
(indicating).

Q. Okay.

A. So that's when I think I filed in -- but
I know -- yes, so that's what I know.

Q. And--and - let s make sure I have
some copies.

A. It's before we sold the property to
Wittrocks, so that's why it was all out of the
river.

Q. Okay.

' MR. GOULD: And -- and I'm going to have

hisd 1t be. Exchibit 7 tnless.— vou didn’

Page 72

enter this as an exhibit, did you?
MS. ELLERS: Ididn't.
MR. GOULD: Okay. This is -- what
you'll be handed is Exhibit 7, whichis a — a -
a Notice of Claim to a Water Right Acquired Under
State Law.
(Exhibit 7 was marked.) . ‘
Q. (BY MR. GOULD) Do you recognize this
exhibit? . .
A. Well, it Iooks right, but I don't
remember it particularly.
Q. Okay. I'm just going to ask you-if
there's a couple of things you do recognize. And
if we go to No. 5: "Description of diverting
works," when you review that, does that -- does
that description accurately represent how the
water was diverted from the Snake River?
A. Tbelieve so.
Q. And it -- if you -~ from No. 5, its
continued on to No. 14. So if:you read those
two, 5 and then 14, that -- that might make it
slightly clear.
A. (Examining documents) Yes. .
Q. And ---and.if we look at No. 10 under
the "Place of Use," it represents that this -
(208)345-8800 (fax)
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this -- this claim for water was to irrigate
50 acres; is that correct?

A. Yes, I believe so because the property
hadn't been divided then,

Q. Okay. And then if we go back to what is
marked as Exhibit 6 and look at No. 2 of
Exhibit 6, has a Permit No. of 319317

A. Yes.

9 Q. And then No. 02-2318?
10 A. Yes.
11 Q. And if you look now on No. 15 of
12 Exhibit 7 for the water right number, that number
13 corresponds to the permit number; correct?
14 A. Yes.
15 Q. Okay. SoIhavea question now that --
16 and I'm -- I'm done with that exhibit -- asking
17 what was J. C. Jackson & Sons? And you've
18 answered it in most, but maybe -- I mean --
19 A. It was a corporation. It was a
20 consfruction corporation --
21 Q. Okay.
22 A. --basically. And then they bought into
23 some farm ground.
24 Q. And now going back to irrigating out of

O~ W N A

25 Jump Creek, do you know if Mr_Jacksonhad |
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authority or the right to irrigate out of Jump --
or utilize Jump Creek water?
A, As far as I knew, he did.
- Q. Okay. And do you have any records

Creek or -- or maybe power records or --

A. No,Idon't.

Q. --useforthe generator?

A. That's too many years ago.

Q. Okay. And -- and just regarding your
irrigation practices on this -- on the entire

* 50 acres, do you guys have any records of
irrigation practices or...

A. No, nothing in the file.

Q. Okay. And now I'm going to -- going to
talk -- talk about your son, Doug. And every
time I look at that Iast name -~

A. Larzelier?

Q. Larzelier.

A. Just leave off the R, and you can
pronounce it however you like.

Q. Doug Larzelier.. That's much easier.
Thank you.

24 So between 1970 and 1990, where did Doug
25 live?
{(208)345-9611
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1 A. Helived in this house. This house was
2 built for him and his wife.
3 Q. Well, when was the house built?
4 A. Probably in 1970- -- I don't know what
5 year they got married; I have to really think.
6 Probably around '73, something like that.
7 Q. Soin the mid '70s ~-
8 A. Maybe '70- -- as early as '71.
9 Q. -- he lived on this property?
10 A. Um-hmm. Yes.
11 Q. And up until you sold the property to
12 the Harlans; is that correct?
13 A. No.
14 Q. When did he move off the property?
15 A. When he went to Guam. And then he came
16 back and he went to Portland and back and forth.
17 So 1 can't be sure, just because his work took
18 him places.
19 Q. Sohe traveled a lot?
20 A. Yes. _
21 Q. And what type of work did he do?
22 A. Hewasin constmctlon and, basically,
23 telephone construction and...
24 Q. How frequently did he travel?
25 A, Well his job, when he left, they wonld
Page 76
1 take him for maybe a year or two, depending.
2 Q. And -- and do you know when --
3 A. Oramonth.
4 Q. --his first job took him away from this
5 area?
6 A. No, Idon't. '
7 Q. Okay. Do you know Joe Asumendi?
8 A. Joe?
9 Q. -Joseph, Mr. Asumendi?
10 A. Tknow Asumendis, I know a lot of
11 Asumendis; but Joseph, I don't know. _
12 Q: Okay. And -- and do you have any
13 knowledge of him ever irrigating the 13 acres?
14 A No. '
15 Q. Okay. Do you have any knowledge of
16 Mr. Asumendi working with your son, Doug?
17 A. You know, there's a Mark Asumendi.
18 Could you have a wrong name?
19 Q. Icertainly could. Well, let's talk
20 about Mark, then.
21 A. Allright.
22 Q. Did Mark ever work with Doug‘?
23 A. Yes. They're brother-in-laws. :
24 Q. Okay. And -- and would they have ever
25 farmed- togethcr"

(208)345-8800 (fax):
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Page 2 Page 4
1 THE DEPOSITION OF RONALD E. BRUMLEY was | 1 RONALD E. BRUMLEY,
2 taken on behalf of Raymond C. Barker, Jr., 2 first duly sworn to tell the truth relating to
3 Charles J. Kritz and Diane B. Kritz, at the 3 said cause, testified as follows:
4 Caldwell County Courthouse, 1115 Albany Street, 4
5  Caldwell, Idaho, commencing at 10:00 a.m. on 5 (Exhibits 1 and 2 premarked.)
6 May 18, 2010, before Monica M. Archuleta, 6
7 Certified Shorthand Reporter and Notary Public 7 - EXAMINATION
8 . within and forthe State of Idaho, in the 8 QUESTIONS BY MS. ELLERS:
@  above-entitled matter. 9 Q. Let the record reflect that this is
10 10 the deposition of Mr. Ronald Brumley being
11 APPEARANCES: - iy taken pursuant to notice in both SRBA Subcase
12 For Raymond C. Barker Ji., Charles J. Kritz and 12 No. 02-2318A and Owyhee County Case No. CV
13 Diane B, Kritz: 13 06-05541. '
14 - ATTORNEY AT LAW 14 . Mr. Brumley, are you here pursuant to
15 BY: MS. DEBRA K. ELLERS 15 asubpoena, sir?
16 . P.0.Box 1030 16 A. Yes.
17 McCall, Idaho 83638 17 Q. Would you please spcll your name for
18 - ’ : 18 therecord?
19 19 A. R-o0-n-a-1-d, initial "E," -
20 |20 B-r-u-m-l-e-y. ‘
21 21 Q. What is your address, Mr. Brumley?
2 22 A. I guess this orie will'work for this.
23, 23 23952 Howe, H:0-w-e, Road, Caldwell, 83607.
2 |24 - Q. And ‘what is your date of birth, sir?
25 25 A. 5-3141. EXHIBIT

(208)245-9611
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Page 5 Page 7
1 Q. The subpoena indicates that it was 1 live testimony. So it's important that you give
2 served on you April 16, 2010 with a check for 2 us accurate and complete answers for us today,
3 witness fees in the amount of $23. Is that 3 Sir.
4 correct, sir? 4 A. Allright.
5 A. I think so. 5 Q. What brings us here today is your
6 Q. Have you ever had your deposition taken 6 ownership of the Snake River RV park, as it is
7 before, Mr. Brumley? 7 currently called, which is situated in Homedale,
8 A. Oh, it's been a long time. 8 Idaho. And I'm handing you what has been marked
9 Q. Okay. Just so you understand the 9 as Exhibit 1 to your deposition, sir.
10 procedures. This has the same effect as if we 10 Would you take a look at that? And
1 were In court. I'm asking you questions in which 11 I'll represent to you that is an aerial photo
12 “you are sworn to answer truthfully under oath; 12 of what is currently called the Snake River RV
13 A. Yes. 13 Resort on the banks of the Snake River. The
14 Q. My intention is just to find out 14 southerly banks outlined in yellow on Exhibit 1.
15 information on certain topics that are at issue 15 Would.that be the parcel of property that you
16 in a lawsnit in which I represent Mr. and 16 owned in the 1990's?
17 Mrs. Kritz, Mr. Barker, and the Snake River RV 17 A. Yes. '
18 Park in related matters in both the SRBA Subcase, 18 Q. And adjacent to that, across what has
19 which has to do with water rights. And the 18 been called the old railroad right-of-way, is
20 Owyhee County case, which has to do with easement | 20 outlined in black., And that is a 13-acre parcel
21 issues. 21 currently owned by Mr. Wilkerson, who is a party
22 You'll need to answer either "yes" or 22 in these matters. _
23 "no" to the questions so the court reporter here 23 And does that jibe with your
24 can take down a clear record for us. 24 recollection as to adjacent property being about
25 A, Okay 25 13 acreg? y
Page 6 Page 8
1 Q. If at any time you don't unde&tand my 1 A. It seems like Lonnie or someone told me
2 question, please ask me to rephrase it, and I'll 2 twenty. But I never was over there. I seen it
3 do the best we can. Okay? 3 and that was it. '
4 . A, Um-hmm, 4 Q. But for our purposes today when we talk
5 Q. Answer "yes," if you could. 5 about descriptions --
6 A. Yes. 6 A. That's fine.
7 Q. It seems like it should be a normal 7 Q. Okay. So let's-talk about when you
8 conversation; but it is kind of a formal 8 acquired what is outlined in vellow, which is now
9 procedure. Now, what is your occupation, 9 called the SRRV property. I'll represent to you
10 Mr. Brumley? ‘ : : 10 there is a warranty deed in Owyhee County,
11 - A. Iown rental property I guess is 11 Instrament No. 245367, which bears a notary date
12 probably the closest way to describe it. 12 of September 30, 1993, from the Harlans to you
13 Q. Do you travel frequently, sir? - |13 and other family members.
14 A. Yes. 14 Does that jibe with your recollection?
15 Q: Is there a good phone number where.we | 15 A. Yes. . . .
16 can reach you? 16 Q. How did you come to acquire the RV park
17 A. (208) 697-0169, ' 17 parcel? :
18 Q. Do you know where you are goingtobe |18 A. Okay. I own a mobile home park here --
19 on September 2, 20107 19 - Q. "Here" being Caldwell?
20 A. If the good Lord be willing, and the 20 A. Yes. And there is a guy on the other
21 creek don't rise, I'll be in New Mexico. 21 side of the railroad tracks. Holmes I think is
22 Q. The reason I ask, sir, is the trial in 22 his name. He had a billboard out there that said
23 the SRBA matter is set for then. And if youare |23 "RV Park for Sale." SoI whipped in there and
24 around we can subpoena you for that. But if not | 24 talked to him.~And 60 days later we had bought
25 your deposition may very well take your place of | 25 it. '
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Page 9
1 Q. So September 30, 1993 seems about right
2 for your memory when you bought it from the
3 Harlans?
4 A. Um-hmm.
5 Q. Did you have any discussions with the
6 Harlans or anybody else in this time frame about
7 this adjacent parcel having any access or water
8 rights?
9 A. No.
10 Q. I'll represent to you, sir, that the
11 owner of what I'm calling the 13-acre parcel was
12 the Wittrocks. Did you meet the Wittrocks at any
13 time?
14 A. That being Lonnie Mashburn's in-laws?
15 Q. No, it was not. It was prior to them.
16 A. No, I had never met the Whitlocks
17 (sic).
18 Q. So from the time of your purchase of
19 the RV park -- what was the name, by the way,
20 when you bought it?
21 A. The name of it?
22 Q. Yes.
23 A. Snake River RV.
24 Q. So it stayed the same all throughout
25 the years, as far as yon know?
Page 10
1 A. Yeah.
2 Q. So when you bought that were you
3 actually managing it?
4 A: No. When we first bought it my
5 daughter and son-in-law come up. And they
6 stayed, give or take, a year, year and a half,
7 and we discovered that my son-in-law had cancer.
8 Q. And what were their names?
9 "~ A. Rhonda, my daughter And Gary Martin,
10 my son-in-law.
11 Q. And you menuoned them coming up.
12 Where did they come from?
13 A. California.
14 Q. And did they actually do the hands-on
15 management when they first arrived?
16 A. Yes.
17. Q: So from about September 1993 for a year
18 or so they were managmg?
19 A. Yes. '
20 Q. At the time you bought the RV parkin
21 1993 did you do an mspecuon of the premises?
22 A. Yes.
23 Q. Walk around and Iook at things?
24 A. Yeah.
25 Q. Did you notice any irrigation conduit

M & M COURT REPORTING

1 or equipment serving the parcel across the
2 railroad tracks?
3 A. No.
4 Q. Did you see any water actually going to
5 irrigate that adjacent parcel?
6 A. No.
7 Q. You mentioned your son-in-law had
8 cancer. So what did that mean in terms of
8 management of the park?
10 A. Well, we discovered it at that point.
" And they decided that they would go - his folks
12 lived in California. And he wanted to go back to
13 California for doctors and treatment there. And
14 at that point in time the wife and I moved in and
15 took over. And the kids went back to California.
16 Q. Mr. Brumley, I'm going to hand you what
17 has been marked as Exhibit 2 to your deposition.
18 Would you take a moment and review that document,
19 sir?
20 A. Okay.
21 Q. Do you recognize what Exhibit 2 is,
22 Mr, Brumley?
23 A, Yes.
24 Q. And what is that document?
25 A, Well, itis just stating that -- or T
Page 12
1 suppose what you are after is what transpired.
2 Q. That's an affidavit you previously
.3 provided in one of the matters?
-4 A. Yes.
5 Q. And as you have read through Exhibit 2
& is that still your testimony today? Do you stand
7 by the statements in Exhibit 27 - :
8 A. Yes. Although, I might correct some of
9 it.
10 Q. Allright. Well, we can go through it,
1 sir. 'What would you like to correct in Exhibit
12 22
13 A. Ithink to really clarify it -~
14 Q “Which paragraph? The numbered
15 Panqgaph?
16 A. Where it says "1 do not recall” in-
17 No. 3. I mean, that didn't happen, period. It
18 is not that I don't recall. There was never any
19 pipelines or water diverted in any way whatever.
20 That is definite, if you will. It is not-6ne of
21 those things of do I remember or dorn't remember.
|22 Q. So in Paragraph 3 of Exhibit 2 is it
23 accurate to say after you began residing at-the
24 property in 1994 there was no water being pumped:
25 or diverted -~

(208)345-8800 (fax)
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1 A. Right. 1 Mr. Mashburn or anything else to use the Snake
2 Q. -- from the Snake River into any 2 River point of diversion to irrigate that
3 conduits or pipelines on the Snake River RV 3 adjacent parcel?
4 property for the purpose of irrigating the 4 A. Absolutely not.
5 adjacent 13-acre parcel -- 5 Q. Did you ever meet Mr. Mashburn?
6 A. Correct. 6 A. He came over on maybe three or four
7 Q. -- across the old railroad 7 occasions. _
8 right-of-way? 8 Q. And let's try to -- I realize we are
9 A. Um-hmm, 9 talking about events from a long time ago. But
10 Q. That's correct? 10 if you think about when you showed up to take on
11 A. Yes. 11 the management in or about August or September
12 Q. Is there any other correction you would 12 1994, when did you first meet Mr. Mashburn?
13 like to make to Exhibit 2 while we are going 13 A. Probably the spring of the following
14 through it? 14 year.
15 A. That's it. 15 Q. So that would put us in about spring of
16 Q. Now, prior to your becoming the on-site 16 ‘957
17 manager sometime in mid to late 1994 do you have | 17 A. Yeah. And he come over and 1 was
18 any knowledge of your son-in-law observing any |18 pretty nasty to him, I suppose. But he came in
19 water going to irrigate the adjacent 13 acres? 19 drinking beer and threw the beer can out in my
20 A. Now, repeat that. 20 driveway. And then after he told me what he
21 Q. Do you have any knowledge of your 21 wanted I told him to pick the beer can up and
22 son-in-law, prior to the time you showed up and 22 take it home and come back when you are sober.
23 became the on-site manager, allowing any 23 Q. And what did Mr. Mashburn want?
24 irrigation of the adjacent 13 acres? : 24 . A. He wanted to talk about irrigating.
28 A No The way that came abont is we. came. | 25 Q._Can yon recall what he said,
Page 14 Page 16
1 .up - and, like I say, my son-in-law was a nice, 1 Mr. Brumley? )
2 giving person. And I, an old hard-nosed Missouri 2 A. Something like, "We need to make a deal
3 boy, they say, told him when I found out, "From 3 on the water." And my remark was, "You are in no
4 this point forward any decision you make on this 4 condition to make a deal.” ‘And I just turned
5 property you call me first and get my approval.” 5 around and went back in my office.
6 And I said, "That's the end of that." AndI- 6 Q. Did Mr. Mashburn believe -- did he
7 said, "The thing about it, Gary, isIjust 7 indicate he believed he had.any right to use that
8 experienced a right-of-way in California on a 8 " point of diversion?
9 piece of property.” And I said, "One thing will g A. No, he didn't.
10 lead to another. And these things I don't need." 10 Q. About how long did this mteractlon
& And he gave me the bills. And, like I say, M last?
12 Lonnie wrote the hot checks. And I said that is 12 A. About three minutes.
13 good enough for me. That is the end of that. 13 Q. Was anybody else present'?
14 Q. So apparently prior to the time you 14 A. No.
15 showed up in August or September of 1994 tobe on | 15 Q. Did he resume thc conversation latcr
16 the on-site manager your son-in-law had permitted {16 when he was more sober?
17 some type of arrangement with Mr. Mashburn? 17 A. Oh, he came back in a couple months, I
18 A. Yes. And, like'Isay, I got mad. And 18 suppose it was.
19 Gary was not a very vocal person. And he would 19 Q. So this would put us in about mid 19957
20 let me blow up. And he would just stand there 20 A. Yeah. And he asked aboutit. And1
21 and take it. And I just told him it is never 21 said no. So then he said he was going to get an
22 going to happen-again. And I try to go on and 22 attorney. And 1 said that's fine. That is the
23 not dwell on things. . 23 thing to do.
24 Q. .After you showed up in or around August 24 Q. Did he ever get an attorney?
25 or September of 1994 did you ever allow 25 A. Not to my knowledge.

{208)345-8800 -(Ffax)
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Page 17
i Q. Did you ever suggest that Mr. Mashburn
2 investigate alternative sources of irrigation for
3 his property?
4 A. Well, I had told him at that point - I
5 said, "You know, Lonnie, all you got to do is get
6 two or three poles and put you down a pump on
7 Jump Creek." Because the creek went through both
8 of the properties. And I said, “You can have
9 your own pump. And you can irrigate when you
10 wanted." ,
11 Q. Did he have any response to your
12 suggestion?
13 A. "Well, that cost money.” And my remark
14 to that was, "Everything costs money."
15 Q. Did Mr. Mashburn propose any specific
16 arrangements for you to allow him to use that
17 point of diversion on the Snake River?
18 A. No.
18 Q. After about mid 1995 do you recall
20 meeting Mr. Mashburn again to talk about
21 irrigation for his property?
22 A. Well, the thing that really stands out
23 in my mind is he came over with a pump in the
24 back of his pickup. And he was going to go put
25 . latf And I said. "L onnie. Lhouel
Page 18
1 and paid for that. If you have water rights I'm
2 not disputing that. What I'm saying is you are
3 not going to put a pump on my platform. And you.
4 are not going to run my electricity, It is that
5 simple.” So he gets mad and throws the pump out
6 on the ground. And that basically was the last
7 time I seen him and heard anything about it until
8 his in-laws came --
9 Q. Was this incident you have been
10 describing for us, was that after you rebuilt the
11 pier? -
12 A. Yes.
13 Q. Would you descnbe what happened there?
14 It is set forth in your affidavit. But '
15 apparently there was a flood of the Snake River?
16 A. The sheriff's department came by one
17 day, one of the sheriffs, and he says, "Now, Ron,
8 if you have any irrigation pumps --" and his
19 words were - "that you like you better get them -
20 off the river, because the water is connng up
21 fast.”
22 Q. And can you recall about when that was,
23 Mr. Brumley?
24 A. You know, datew1se I wantto say it
25 was late spring. With the snow melt and all is

{(208)345-9611
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1 kind of what I'm thinking. It was before
2 irrigation time. So I'm thinking, February,
3 March, April: That time of the year.
4 Q. And what happened when the Snake River
5 went into flood?
6 A. It washed the old platform down the
7 river. Four of the telephone poles went south.
8 Q. Would you describe what that previous
9 pier was like, sir?
10 A. Tt was two telephone poles sticking up.
11 They were sitting on the river bottom sticking up
12 in the air. And then two more on the bank. And
13 they were attached, bolted together, to the two
14 that were upright.
15 Q. And that was the pier that existed when
16 you purchased the property in 19937
17 A. Right.
18 Q. Did you use that platform for
19 irrigating your own parcel?
20 A. Yes.
21 Q. Did anybody else have any other
22 equipment located on that pier?
23 A. No.
24 Q. And after the flood in possibly early
125 spring of 19957 think we have placed it,
Page 20
1 possibly '96, but '95, '96 time frame, what
2 happened? Did you build a new pler‘?
3 A. Yes, I did.
4 Q. And tell me how you went about domg
5 that?
6 A. Kurt Fink -- or Paul Fink was the mayor
7 . and owned the welding shop in Homedale. And I
8 went down and I had a little drawing and I said, =~
9 "“This is what I want." -And the first thing he
10 says-is, "Oh, so you're an engineer?" Sowe .
11 started off, I guess, on the wrong foot with one
12 another. I told him, "I'm not an engineer, but I
13 know what I want. And it is my money. So humor
14 me and build me what I want." He did. When he
15 completed it I called and got a crane out of
16 Boise to come out. And then Paul brought the
17 platform out and the crarie set it in the river.
18 And I'poured some big concrete piers. And Paul
19 welded thie platform to the iron on the piers,
20 Q. ‘And how did your new pier differ from
21 the-old one?
22 A. It was all iron as opposed to a couple
23 of old telephone poles and a little plyboard.’
24 Q. Attached to your affidavit, which has
25 been introduced as Exhibit 2 to your deposition,

(208)345-8800 (fax)
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1 and Exhibit A, which is an easement from the
2 State of Idaho, Easement No. 5910, which was
3 granted to you from the State of Idaho, was this
4 in connection with your new pier, sir?
5 A. The best I recall. AndIdon't
6 remember just the exact sequence of it. I don't
7 know if someone called them or -- maybe I was
8 told to. Or whatever. But that kind of all came
9 along about the same time. So I went to Boise.
10 The Department of Lands, I believe, if my memory
1 serves me right is where you go see about the
12 immigation. And so the fellow says, "Well, you
13 need to transfer that into your name." And on
14 and on. "And we need the exact location of the
15 new platform." And I don't recall if -- I
16 remember the guy came out twice.
17 Q. "The guy" being from the the Department
18 of Lands?
19 A. Yeah. And the first time he came we
20 didn't have the platform up. But the second time
21 we did. And he walked right out to the end of it
22 and got all of the information that he needed.
23 And then, if I recall, in a few days they sent me
24 a letter stating that the platform was whatever
latitd {longitde. . Which didn’ _
Page 22
" whole lot to me.
2 Q. In connection with gettmg this
3 casement from the State of Idaho did you intend
4 to confer any rights on the adjacent parcel
5 owners to use that pier? -
6 A. No. .
7 Q. Did you even have discussions with them
8 before.you built the new pier?
9 A. No. _
10 Q. Was the only interaction you had with
T Mr. Mashburn attempting to put the pump on the
12 new pier in terms of somebody trying to use it
13 after you built the new one? :
14 A. Yes, that one time.
15 Q. I'll represent to you, Mr. Brumley,
"16 that the public records of Owyhee County disclose
17 a change of ownership from the Spellmans to
18 Mr. Wilkerson of the adjacent parcel in or about
19 April 16, 1998, Okay? Just assuming that is the
20 case. Just trying to fix that in your mind.
21 Had you dealt with Mr, Mashburn. after
22 the one incident where he tried to put the pump
23 on the platform?
24 A. No. ‘
25 Q. Was there any electricity to run

Page 23
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1 somebody else's pump from that platform that
2 didn't connect with yours?
3 A. No.
4 Q. Was there any generator available for
5 somebody else to use that wasn't -
6 A. No.’
7 Q. So going back. After Mr. Mashbumn
8 departed the scene -- and apparently he went
9 through a divorce. Did you have an understanding
10 of that?
n A. His ex-mother and father-in-law came
12 over --
13 Q. And that would be the Spellmans;
14 correct?
15 A. Yes.
16 Q. They came in the office there one day
17 and they introduced themselves. And long story
18 short they were whining that they had spent their
19 life savings on this property for their
20 son-in-law, and bought cattle, and he sold the
21 cattle, and now he's leaving their daughter. So
2 they wanted to irrigate. And then I explained to
23 them the same thing like I had told Lonnie. If
24 you have the necessary papers showing me that you
25 i ‘husi
Page 24
1 you can put electric down there. But you are not
2 going to use my. pump, period. And that kind of
3 ended that conversation.
| 4 . Q. ‘Was anybody else present besides
5 yourself and the Spellmans?
6 A. I don't know whether my wife -- I think
7 she was outside at that time.
8 Q. Did the Spellmans bring a piece of
9 paper to show you that they had any rights?
10 A, No.
1 Q. Did they say they had rights?
12 A. They said they understood they did.
13 And I said, "Well, the last time I talked to
14 Lonnie he was going to get an attorney. So maybe
15 you can follow up with his attorney."
16 . Q. So their interest apparently was to get
17 use of your pump?
18 A. Yes,
19 . Q. They weren't mterestcd in putting a
20 separate pump? -
21 ~ A. No.
{22 Q. Or separate electricity?
23 A. No.
24 Q. Did you make any suggestlons to them
25 about alternative sources of irrigation?
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Page 25 Page 27
1 A. No. And when I read generator in 1 property, and, really, in fact, give it to you.
2 there -- and I told them. I said, "I told Lonnie 2 You pay for the survey." In which they agreed
3 he could put a pump down there on Jump Creek. 3 to. And they said, "Yeah, we understand that."
4 And it will cost you 1,500 bucks a pole, I think 4 Now, me and this neighbor is getting along fine.
5 is what I had to pay for them, give or take, and 5 Q. "This neighbor" being Filler King?
. that is what Idaho Power will charge you." 6 A. Filler King. SoI go down the rajlroad
7 Q. After this conversation with the 7 property and I made humps to keep cars from
8 Spellmans did you have anymore? Or was itjusta | 8 driving through there. So this Wilkerson calls
9 single incident? 9 me and he says that I was working on his
10 A. That was just one time. 10 property. And I said, "What are you talking
11 Q. Did they ever follow up in any way? 11 about?" So in his mind the railroad property
12 A. No. 12 from the center of it over to him was his.
13 Q. So getting back to my original 13 Because his story was that the railroad property
14 chronology here of the Spellmans selling to 14 reverted back to the landowners. And I said,
15 Mr. Wilkerson in about April of 1998. 5 "Well, that's not exactly how this case worked.
16 Did you ever meet with Mr. Wilkerson? 16 Because I bought and paid for it and I got title
17 A. I'talked to him on the telephone. 17 toit." And he wanted to argue. And I said,
18 Q. Assuming that the transfer was in April 18 "Well, there is nothing to argue about. Itis
19 1998, can you fix it in your mind when about that | 19 all cut and dry. I own it and that's it,
20 was that you spoke with him on the telephone? 20 period."
21 A. Okay. And I'm trying to think. We 21 Q. You had a deed from the railroad?
22 sold the place the last part of '99. It was 22 A. Yeah. And from Pioneer Title Company.
23 August, I think. And I'm trying to recall in my 23 So then he wanted to rant and rave and cuss at me
24 mind exactly how -- okay, what happened is I 24 and I just hung up on him. That was the only
_25_bﬂugh_t_thﬁ_raj]mad property. 25 conversation me and him ever had
Page 26 Page 28
1 Q. In about when? 1 Q. Did you ever have any conversations
2 A. I'm thinking about a year before I sold 2 with Mr., Wilkerson about his wish to use the
3 out. And this is what happened there. And this .- | 3 Snake River point of diversion for irrigation?
4 is what brought on the phone call. First of all, 4 A. Never.
5 I bad the property leased from the railroad. 5 Q. Did he ever attempt to access the Snake
6 When they removed the tracks I talked to the 6 River RV Park for the purpose of irrigation?
7 attorneys in Omaha for the Union Pacific. Beings | 7 A. Never,
8 I'had it leased I had the first right of refusal. - 8 Q. During the time Mr. Wilkerson was your
9 So the guys at the truss plant, Filler King, they S adjoining neighbor did he ever attempt to use the
10 wanted part of it. And I said, "Well, let's not 10 irrigation equipment to cross the Snake River RV
11 get ina bidding war. I've already got it going 1 pareel]?
12 with the attorneys. And I'll buy it." And what 12 A. No. Never.
13 they wanted is they wanted half of it from the 13 Q. Did he ever come on to maintain it
14 road to the RV park. And I said, "That's fine. 14 while you had ownership there?
15 I'll buy it and I'll let you have it for whatever ‘ 15 A. Never.
16 it cost per acre." 16 Q. So in or around late August 1999 you
17 Well, when it was all done I sent them 17 sold the Snake River RV Park parcel to'the
18 acheck. And it took about four months for the 18 Bentons is that correct?
19 title company to get it done. Because it was on 19 A. Yes. As a matter of fact -- yéah, that
20 a back burner. So then Filler King had the 20 is correct. I was trying to -- they bouglit -
21 little piece surveyed that they wanted. And that |21 the -- it was a goofy piece of property. There
22 was like $1,500. So then I reneged on Filler 22 was.like four or five deeds on it. And the one
23 King. Isaid, "Now, wait a minute, guys. This 23 -on the railroad -- and like I told him. When1 .
.24 is how it should have been." And I wasn't 24 leave a piece of property I don't want no strings
25 thinking proper. "I shouldn't have to buy the 25  attached. And we didn't have some kind of a
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Page 31
1 final title, because Filler King wanted a little 1 have you spoken with Mr. Wilkerson or his .
2 adjustment. So that came probably two or three | 2 attorney since then?
3 months after Bentons had bought the property. 3 A. No.
4 Q. So there was some ongoing title work 4 Q. Neither in person or by phone?
5 after the purchase occurred? 5 A. Neither phone nor in person.
6 A. Right. 6 Q. Is there anything else about the Snake
7 Q. But in terms of physically turning it 7 River RV Park parcel and the adjoining landowners
8 over it was about August of 19997 8 efforts or wishes to use the irrigation that I
9 A. Right. 9 haven't asked you about that you would like to
10 Q. It could have been early September., 10 tell us?
11 But right in that time frame. Right around Labor | 11 A. Not that I can think of right off. I
12 Day of 1999? 12 have my feelings about it. They are wanting to
13 A. Right. 13 get something for nothing.
14 Q. When you sold the property to the 14 MS. ELLERS: Ihave no further
15 Bentons did you discuss anything about the 15 questions.
16 adjacent property that was then owned by 16 (Deposition concluded at 10:38 p.m.)
17 Mr. Wilkerson and whether he tned to use it for |17 (Signature waived.)
18 irrigation? |18
19 A. No. Inever -- I didn't thlnk of it. 19
20 And I didn't think it was worthwhile. It wasn't |20
21 that I was trying to hide it from them. 21
22 Q. It just wasn't something on your mind? |22
23 A. Exactly. And what was onmy mind at {23
24 that point in time was -- we had to stay and 24
25 frain them for 30 days. And he asked me one 25
Page 30 '
1 questlon in 30 days. And I thought well this
2 guy is not going to make it.
3 Q. What was his question, if you recall?
4 " A. About where one of the sprinkler lines
-5 was. I take that back. He asked two questions.
6 And I said you will have to ask my wife, because
7 she takes care of the books. And then he
8 commenced to tell me that his wife has-never
] written a check. And on and on. And I said,
10 . "Well, I couldn't live without my wife taking
1 .care of the books." But we're all different.
12 Q. Soit's a fair summary to say you .
13 didn't discuss the adjacent landowner and their
14 attempts to use irrigation?
15 A. No. Like I say, it didn't mean a thing
16 to me. And had it been I would have told them
17 that this is the situation.. .
18 Q. If I can summarize your testimony.
19 From the time you showed up on-site at the Snake
20 River RV parcel in mid 1994, until you sold the
21 property in late 1999, there was no use of the
22 Snake River point of diversion for the adjoining
23 landowners?
24 A. Never one drop of water left that..
25 Q. Since you sold that RV park in 1999

(208)345-8800 (fax)
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Diann 1. Hofstetier, ISB No. 3867
HOFSTETTER LAW OFFICE, L1C
608 Weat Franklin Btroet

Boise, Idaho 83702

Telephone: (208) 424-7800
Facsimile: (208) 424-3774

Dvoea K. Ellers, IS8 No. 3497
ATTORNEY AT LAW - ..

- PO.Box 1122
- T Mol Idabo 83638

Telopbone: (208) 315-2827
Facsimile: (208) 634-9946

Attomeys for Defendants/Counterclatmmats

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT |
OF THY, STATE OF IDARO, IN AND FOR THE OCOUNTY OF OWYHEE

WILLIAM WILKERSON, )
} CaseNe. CV-06-05541
FlaktfConntordsfondant ) -
> .
Y. ; AFFIDAVIT OF RONALD BRUMLEY
SNAKE RIVER R.V. RESORT, LLC,)
RAYMOND C. BARKER, JR., )
CHARLES KRYTZ, AND )
DIANE B.XRITZ, - )
. A )
) Defendants/Connterchabnnnts )
: )

STATEOFIDAHO )

COUNTY OF CANYON % =

Ronald Brumiey, being first duly swoca upen osth, deposes snd says:

1. Lam over the age of 18 years and make: this affidavit based upon
prrsoval information, |
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5. Inorabowt 1995, a flood washed away the pier where 15ad my derigation
e, which waa used 1o frrigaic ry RV Park Propesty fiom the Snske River.
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imrigation water placod below the Snake River's highwater k. A copy of this

" envemtant, which Wit granted Noveasber 19, 1996, is attactied zs Bxhibit A

7. A fiew months aftes | bod the new pier in place, | rocall that the owner of the
sdjolning 13 acves, Lusmie Mashburs, showed up on pry property ‘with an irrigation pinp
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. Ronakl Brumbey
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Residing at Idaho
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July 1, 2008
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STATE OF IDAHO

EASEMENT NO. 5910 . —————

THIS INDENTURE, made this 181h day of Novenber, 1896, by and betwesh the
STATE OF iDAHO, Cepartment of Lands, 554 West Jefferson Streat, P.O. Box 83720,
Boiss, ldaho 83720-0060, acting by and through the State Board of Land Commissioners,
as party of the first part (Grantor), and RON BRUMLEY, Route 1. Horredale, Idaho 83628,

" as party of the second pant (Grantee);

WITNESSETH: That for and in consideration of & one-time administrative fee of
THREE HUNDRED DOLLARS and NO/1G0ths (5300.00), lawful money of the United States
of America, receipt whereof is hereby acknowledged, the Grantor does hereby grant to the

- Graritee an easement for the purpose of consfructing, using, and maintaining a buried
waterfine and pump over and across the following described lands situatad Ih OWYHEE
COUNTY, State of Idaho, so much of the following dascribed lands which were below the
tatural or ardinary high water fine on the date the State of Idaho was admitted to the Union
Wwith the right to addiions thereto and sulsject to deletions therefrom which have ocgurred,
causing the boundary.of the stata's ownership 1o chiange, to-wit:

A strip of land ten (10.00) feet wide, belng five (5.00) feed on each side of the fallowing
described centardine:

Commencing at the west ons quarter (Y4} comer of Sectioh 14, Township 3 Noith,
Range 5 West, Boise Merkdian, thence North 4602'59" East a distanoe of 1 ,937.56 feet:
thence North 2°57°08" West, 10.00 feet, more or less, to a point on the ordinary high water

- mark on the south (left) bank of the Snake River, sald point belng the REAL POINT OF
BEGINNING; thence, continuing Notth 2°57'08" West, 35.00 feet, more or less, to a polnt

of tarminus of said easemaent, the above described area containing 0,01 of an acre, more or

Itis understood and agreed that the wateirline and pump are to be constructed and
maintained in such a.manner that will not obstruct or hinder or affect havigation, recreation,
or other authorized and customary use of the Snake River. The State Board of Land
Commissioners reserves the right to terrinate this easement for fallure fo construct and
aintain the waterline and pump as herein provided, upon thirty (30) days written notice to
the Grantee, - = |

Subject to the following term:

It is understood and agreed that this easement authaorlzes use of these watetline and pump . .

only on 'the lands lying balow the ordinayy high water mark.

The Grantee shall comply with ail state laws and with all rules and regutations of the State
Board of Lanyd Commissioners pertaining to watershed protection and with the Stream
Channel Protection Act as designated in Chapter 38, Title 42 of the Idaho Codé.
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State of idaho
Easement No. 5810
Page 2 of 3

The Grantee shall indemnify and hold harmiass the State of Idahio and Its representatives
against and from any and all demands, claims, or liabilities of every nature whatsoever,
arising directly or indirectly from or In any way connacted with the use authorized under this

easemerit.

Upon termination or abando

nment, the Grantee shall have six (8} months from the date of

receipt of the final notice to remove all facilities or improvements.

This easement is issued by the authority of the Rules for Easements on Submerged Lands
and Formerly Submerged Lands (IDAPA 20.03.08) dated September 9, 1892.

If the easement is nof used for the specified purpose for any five (5) year period, the
Grantor may declare, In wiiting, such easement forfeited and the use of the iands shali
revert to the Grantor or to the record owner of the lands.

H the easement is not used for the specified purbo#e within five (§) years from the date the
easement is issued, then In such avent the said lands so granted shall automatically revert

:-to-the Grantor without any fu

rther action required by Grantor.
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State of ldaho
Easemeant No, 5810
Page 3 of 3

INVITNESS WHERECQF, the State Board of Land Commissioners has caused ihese
presenis to be executed by s President, the Govemnor of tha State of idaho, and
countersignad by the Secretary of State and the Director, Department of Lands.

STATE BOARD OF LAND COMMISSIQNERS

Govemor of the gtate of !da?:o and Frasiderrt

of the State Board of Laru,-l Commiss.oners i
"u“‘ ’\“_-4' B B
oy ::‘“\\\

] L\
"m - ..,pn"

",
-
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<
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W= b Coat T T RTEHEARCBRARDINY

TSTATEOF zomo )
. )5S,
COUNTY OF ADA )

On this 4% day of _ﬁWﬂJ , 19986, before me, a Notary

Public in and for said State, personally sppeared PHILIP E. BAT‘I‘, known to me to be the
Govemor of the State of 1daho and President of the State Board of Land Commissioners; -
BPETE T. CENARRUSA, known to me to be the Secretary of State of the State of Idaho;
.. - and STANLEY F. HAMILTON, kndwn to me to be the Director of the Department of Lands
.. ofthe State of ldaho, that executsd the said instument and acknowledged to me that such

State of Idaho and State Board of Land Commissioners executed same. .

IN WITNESS WHEREOF, 1 have hereunto st my hand and seal on the day and year
last written above. - e "

Reslding at
My Cornmisgion explres
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- PARCEL .1

" Lahd-Des'griRt_io'n.}' .-

]
-

"IN -POWNSHIP 3 NORTH, RANGE 5 WEST, B. M., OWYHEE COUNTY,

. _:IDAHO -
" Section 14

.. EXCEPTING THEREFROM:. .- i

: That pox?tidn"of_".é‘ove;:ﬁment Lots 5:-and 6 lying .
Southwesterly of -the:right of way of -the -
-Union Pacific Railroad ( formerly Oregon :

- -Shortline Railroad) as described ‘in-Book 16

: of Deeds.pages 333,. 335 and 365 r Owyhee . -

Cowrity records. . .

- 7 -:BEGINNING :at--;-:t:h'é";qu,a..'f}.:éf -‘_.cﬁn:,'r';er,'_ of Sections ,i#-;-ari:'d 15,

Lk Tewnship. 3.

©’ Union:Pacific Railroas

‘North, "Range’5 iWest ;4B M. , ‘being also theé -

‘7% Southwest corner Of Governmeént Lot 6.0f said section 14 -
.. % "théndé North.along. the: Westerly;bourndary of. said.Lot 6. to-:
e Tdits dhtersection withiy

he. Southwesterly right of way of the

formerly: Oregon Shortline.Railroad)

-:asidescribed in- Book' 1§ -ofiD eds;,. :pages 333, 335 and; 365; .

T thende” South:52°231 27" g3

_52:°.3:7_.,{0.0"_",East,‘_:‘;"1‘3_'_46__‘3f0¢0-'.'afee_£ , _ i -
¥roway..South-00°20" West, . 104700 féet; thence continuing:iSouth -

’-PARC_EL -IT
,"' - A':tr_-acr

2. Y4 . Townshi’
.Idaho; ‘more

£hé

‘South 12°4¢
BEGINNING. -

% Government Loty 5-@nd "6 to*

. 'COMMENCING. at! the “SH. Gornay ofi:the: NWY HWEE corl)y - -
nce North 0%00:I4"™ East” 34700 feet;. thencel, South % .~
89529700 ‘East,” 98100 feet to tHeiREAL POINT -OF ~BEGINNING;
thénce continuing South;89°2 900" Bdst,: 87.00-féet; thence .
North:0°20'00" East, 10400 ' O
southwesterly right of, jay.”
thence North 52°23'27"Mask
southwesterly right of way.

48.93:feet (formerly South -
)7 “thenice leaving said right.of

0°08700% West (formerly ‘Soith. 0920100"-West) 55000 feet;
~théfice. South"52°24.100" “Eas’

South: line .of Governmeit: Lot
North' 899481001 West along

630152 feet: to a ‘point. on:the’

£%5 :6F 'said Section;14; “thénce -

jthe Southerly boundary. of said
POINT>OF BEGINNING. *. ..-

‘the ;

[

t of lqﬁa:'sj:i;ua,ﬁé insGoVernment Lot:6, .Séction’
p-3, North; Range 5 Westj B::M., Owyhes County,
' particuldriy-describedias’ follows L

feet to a’ point:onithe - i
£-the: Union -Pacific Railroad P
69200 féet. along 'said - .. -
g ! ‘thefc
20" West; :149, 01

Ko

LS

¥

egt to ‘the  TRUE ‘POINT OF:

leaving said ‘right f way

R B‘#}'.-.' ,




',PARCEL 111 i L
‘follows:

SWiNnwi, . a*distance’ 6f 62500 feetgp

.- Séuth’. bounaaryﬁ
'OF BEGINNING‘

a parcel of land sltuate in ﬁot 6 (SWiNW!] and Lot 5

(SEiNWi), Sedtion 1%, Township 3. ‘North, . ‘Range 5 West;, B. M-:' o

‘Owyhee. County, Idaho, more, partlcularly deccrlbed as

COMMEﬁCiNG at the’ SW corner offsnzd SWiNWi. thence'

South -89°48700": East along. the Sout 'houndary of saia.
‘e 'TRUE- POINT OF

BEGINNING,»theﬁce ‘North  &long:a“lin ,parallel with the ~.- - |
Western, boundary of. said, SW!NW!, a-distance of 348, 48 feet,.
thence ‘South '89°48100" East: along.a ;line-parallel with sa;d '

.South boundary, a’ ‘distance 6f 481y 43’feet, thence South

522242001 East, a dlstance of: 573&74 eetito 'a point oOnh -the -

said. South boundary, thence»Northd89,48'00" ‘West, alongtsaid
a- dlstance of "936% 00 feet to' the" T/UE POINT




and indaxed m DEEDS
Wltness my hand and offi caal sml

> This mstrumemwas acknow ledged before me’ ’
'thxs‘ | Aildday of > M- 1995 by <

Wﬂlmm.F Spellman and Ohadenc Wy Spellman

Blumberg No. 5208




A tr.ct 1 land licuut-d 1n ;
"3 Nokth, Range-5 Weébpt, B.M,
described as follows,

'?Commencing at the SW Corner-
“t6 “the Point of: Beginning,._
hénce N.52° 231274-1,749 -
thence s 89 ;as—ee" E .87 feet,
‘thence ssz°91'97" E 56,78 feé

._thence S 0 oror W 348 feet toj;f




'_.For Value Re::eived T _
I, LAUNIE‘I‘. MASI-HBURN .. ’
“.odo” hereby convey; release, remise and forever qu.tt claim
o . KRISTINA L. MASHBURN' . = = U
WILLIPMF. SPELIMANANDG{ARLEIEW.: :
‘the following described premises tp-wit_: .

"SEE ATIACHED SHEETS. . . . -

10?680333“331H?;1i

e
Y.
¢
2 -
<

OUNTY OF OWYHEE

STATE OF ‘T HO,,T

: ally, appeared‘gvmc. : : -
L ies, known 10, me to b ] the 5,

5 HUNTLEY..JR... .

clerk of 'the D:.stérict, Court:

.

' r_:v.ﬂ:.- ot Hawte I

Tt

o uh-ﬁ-,-&g-.w-k:‘-n Lt




""A" -Land Description: -

fIN TOWNSHIP 3 NORTH, RANGE 5 WEST, .B. “Mi,'OWYHEE GOUNTY;
L.Sectlon 14: That portion of Government Lots 5 and 6 lylng
) ‘Southwesterly of the right of way of ‘the - .
:Union Pacific Railroad -(formerly-: Oregon
"Shiortline Rallroad) ag-described: in . Book’ 16
of Deeds pages "333; 335 and 365,;0wyhee
Lo ' County records. . -3,,.. _ ;

-EXCEPTING THEREFROM: | : L R

"7 BEGINNING at the guarter: corner'"f Sectlons 14 and 15,‘.
‘fTownship .3~ North, ‘Range 5. Weskt,. i A Bedn LU

:'JSouthwest -corner: of -Governmeiit .Lot:

- ‘thérice. North. along. the “Westerly:ibou

i 5z S
it lntersectlon with the Southwesterly rlghb‘of way® of the:~j 
Union Pacific: RalJroad (formerly Oregon ‘Shortline Rallroadlf-

‘as descfibed. in Book 16 of: Deeds,bpage5n33§,«335 and 365.
Lhence SouLh J2°23 27ﬂ~East} 1348 9 iF

:ﬁéét“{formerlnyQQ£E
outh 52°24'0 5.6

: Townshlp 3. ﬁbrth-.Rang
;ﬁIdaho,

!9°29'00" East,@ : : :

thende contlnulng South ‘g9'e29" 00"'East,
'yNorth 0°20+00". East, 104 00 feét' tota
ﬁSOuthwesterly right.of" way, of the Un*
*thence North 52223127" ‘West, 69.00:
;;southwesterly rlqht ‘of - way;i ~thénce:
“South 12°46120" West, 149.0L feet. £
ffBEGINNING. . : T a




PARCEL IIT _ ‘
i A parcel of land 51tuate An Lot 6 (SWinl) and Lot 5
(SEiNWi), Section .14, T0wnsh1p 3 North; Range 5 West,_B ‘M.,
~ Owyhee County, Idaho, more partlcularly descrlbed as :
- follows: )

. COMMENCING at the sw corner: of said’ swiNWi. thence
-South 89°48'00" -East along the’ South boundary of gaid:
- SWiNW1, ‘a distanceé of 625.00 feet to.thé TRUE POINT OF
‘BEGINNING; thence North along  a- llne ‘parallel with’ the

“Western. boundary of said SWiNWi:; a-distance:off348. 48; “Felets:: -

f.thence South '89°48'00" ‘East’.along a: lines parallel with saxd
"South boundary, a distance of, 481.43 feet; thence': South

.'r;:52°24'00" East, 'a distance of.513, 74 feet to akp01nt on .the
' "-said .South: bounoary, ‘thence’ North 89°48'00" WQSt*along -said.:
.. South boundary, i dlstance Of 936‘00 feeﬁ to the TRUE POINT .

",op BEGINNING.-. N

R e Bl Ly




* {100 10TH AVE SOUTH N . 423 .SOUT
:-NAMPA, IDAHO 83651 T . P - CALDWELL, ID 83605

WARRANTY DEED

FOR VALUE RECEIVED WILLIAM F. SPELLMAN and CHARLENE W.
SPELLMAN, husband and wife

the Grantors, do hereby grant, bargain, sell and convey unto W. R, WILKERSON ,/ S%‘ MARRIED MAN
the Grantee, whose address is 2520 SO POWERLINE RD, NAMPA, ID 83686
the following déscribcd prémisqs, to-wit:

SEE EXHIBIT "A" ATTACHED HERETO AND MADE A DPART HEREOF BY THIS
REFERENCE :

TO HAVE AND TO HOLD the said premises, with their appurienances unto the said Grantee, his heirs and assigns
forever. And the said Grantors do hereby covenant to and with the said Grantee, that they are the owners in fee simple of said
premises; that said premises are free from all encumbrances; except for general taxes and assessments for the year 1998 and
subsequent years, covenants, conditions, restrictions and easements of record; and that they will warrant and defend the same
from all lawful claims whatsoever. ' '

DATED: April 15, 1998
4

?Lépﬂu /égzﬁéﬁ.@_

CHKZRLEW . SPELLMAN

.STATE OF IDAHO

.COUNTY OF CANYO ST .
On thi day ofﬁ/w » 1998, before me a notary
public, personaily appearféd WILLIAM F. SPELLMAN AND -
CHARLENE W. SPELLMAN, known or identified to me to be
the person(s} who(se) name(s) isfare -subs.c,z;.uud-vlm-ms within
. instrumeptyand acknowledged to me;-,iﬁ 1 ‘Belshﬂ&ﬁb, ave
i ' .,c-"""‘-,.% “,

A

g ? )

. ' ‘:'-‘. TARN ..o "‘5

: : S oy %

VIstl A é?ﬁ?ﬁ% oy

Notsry Pgblic T E¥y ;F

- . ! -]

Residing at GREENLEAF, Idaho % = %, PUB _.-"@;
MY commission expires: 9-1-99 7 "";,‘:f,?s 4.‘1_"33;-.&9‘3“»

o ' o "™

PIONEER TITLE COMPANY
' OF CANYON COUNTY L e
T ' : “. 423 SOUTH KIMBALL

EXHIBIT

H

TR CACKE
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PARCEL1

TOWNSHIP 3 NORTH, RANGE 5 WEST, B.M., OWYHEE COUNTY, IDAHO

Section 14:  That portion of government Lots 5 and 6 Iying Southwesterly of the right of way of the
Union Pacific Railroad (formerly Oregon shortline Railroad) as described in Book 16 of Deeds at pages
333, 335, and 3635, Owyhee County records.

EXCEPTING THEREFROM:

BEGINNING at the quarter corner of Sections 14 and 15, Township 3 North, Range 5 West, B.
M., being also the southwest corner of Government Lot 6 of said section 14; thence North along the
id i i

Pacilic Railroad (formerly Oregon Shortline Railroad) as described in Book 16 of Deeds at pages 333,
335, and 365; ‘

thence South 52°23'27" East, 1348.93 feet (formerly South 52°37°00" East, 1346.00 feet);

Thence leaving said right of way South 00°20° West, 104.00 feet; thence continuing South 0°08’

00" West (formerly South 0°20'00" West) 550.00 feet; thence South 52°24’00" East 630.52 feet to a
point on the South line of Government I ot 5 of said'section 14; thence North 89°48°00" West along
the Southerly boundary of said Government Lots 5 and 6 to the POINT OF BEGINNING.

PARCELII

A tract of land situated in Government Lot 6 Section 14, Township 3 North, Range 5 West, B. M.,
Owyhee County, Idaho and more particularly described as follows:

COMMENCING at the SW corner of NW1/ 4 (W 1/4 cor.); thence N 0°00’14" E, 934.00 feet; thence
S 89°29°00" E, 981.00 feet to the POINT OF BEGINNING; thence continuing § 89°29’00" E, 87.00

* leet; thence N 0°20°00" E, 104.00 feet to a point on the southwesterly right of way of the Union

Pacific Railroad; thence N 5202327~ W, 69.00 feet along said southwesterly right of way; thence
leaving said right of way S 12°46'20" W, 149.01 feet to the POINT OF BEGINNING, .

PARCEL III

- A’ parcel of land 'sitﬁa;e in Lot 6 (SW1/4 NW1/4) and Lot 5 (SE1/4 NW1/4), Section 14, Tov.;ns_hip
- 3 North, Range 5 West, B. M., Owyhee County, Idaho, more particularly described as follows:

~ COMMENCING at the SW corner of said SW1/4 NWIH; thence South 89'°48’OO" East along the

‘South boundary of said SW1/4 NWi/4, a distance of 625,00 feet to the TRUE POINT OF

- BEGINNING; thence North along 2 line parallel with: the Western boundary of said SW1/4 NW1/ 4,

a.distance of 348.48 feet; thence South 89°48°00" East along a line parallel with said South boundary, -

a distance of 481.43 feet; thence South 52°24°00" East, a distance of 573.74 feet to a point on the said

-~ South boundary; thence North 89°48’00" West along, said South bounday, a distarice of 936.00 feet to
 the TRUE POINT OF BEGINNING. . o - B

A o



daho Dept. of We;ter Resources ’ “No. 2188 0. 1
& O & 3

..__ IDAHO DEPARTMENT OF WATER' RESOURCES
Adjudication Claim Report 2-2318A

WATER RIGHT NUMBER: 2-2318A

Owner Type Name and Address

Original Owner DOUGLAS D LARZELIER
PO BOX 323
HOMEDALE. ID 33628
{208)337-4700

¥ Original Qwner PEGGY J JACKSON
PO BOX 245
HOMEDALE, D 33628
(208)337-4444

Qriginal Ownar J € JACKSON & SONS INC

HOMEDALE, 1D

Original Owner MARY JO LARZELIAR
FO BOX 323
HOMEDALE, 1D 33628
{208)337-4700

Original Owner LOREN R WITTROCK
2475 E'SPRING CREEK RD
CLARK FORK, ID 83811
-(208)266-0380

Original Cwner PAMELA WITTROCK
PO BOX 2123
B HOMEDALE, ID 83628
- {208)337-4858

Original Owner WILLIAM F SPELLMAN
: 1112 W 17TTH ST

TEMPE, AZ 85281
(602)967-0309

Current Owner WILLIAM R WILKERSON SR
2520 S POWERLINE RD
NAMPA, ID 83686
(208)466-2175

Current Owner IMOGENE E WILKERSON

. 2520 S POWERLINE RD

NAMPA, ID B3EBH

208)466-2175
L
(' Priority Date:  08/05/1964 )
Basis: License
Source " Trbutary
SNAKERIVER ) ] COLUMBIA RIVER
Beneficial Use EFrom ___ To A Diversion Rate Annual Volume
IRRIGATION _ 3/15 1o 19135 0.270 CFS EXHIBIT

Total Diversicn: 0.270 CFS

Blumberg No. 5208

Location af Point(s) of Diversion
SNAKE RIVER ' NW 1/4NW1/4
OWYHEE Gounty

Twp 03N, Rgs O5W,B.M.
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_AMdEMm.
JON C. GOULD (ISB # 6709) MAY 2% 2008
RINGERT CLARK CHARTERED CHARLOTTE SHERBURN, CLERK
455 S. Third, P. O. Box 2773 TRINA AMAN
Boise, Idaho 83701-2773 Doputy Clork

Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF OWYHEE

WILLIAM WILKERSON,
Case No. jﬂv&’é OIZ2L/

Plaintiff,

)
)
)
)
)
v. )
) VERIFIED COMPLAINT
SNAKE RIVER R.V. RESORT, IIC, )
RAYMOND C. BARKER, JR., CHARLES )
KRITZ, and DIANE B. KRITZ, )

Defendants.

N M et s N s

COMES NOW the plamuff in the above entifled matter, and complains and alleges as

follows

L GENERAL ALLEGAT[ONS
1. Plamnff William Wﬂkerson is the owner of certam real property in Owyhee County,

Idaho, (heremaﬂer “the Wilkerson Property”) for which a- true and correct legal description is

- attached hereto as Exhibit A. Plaintiff intends to farm and irrigate his property.

EXHIBIT

J

COMPLAINT Page 1

COBY
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2. Defendants are the owners of certain real property in Owyhee County, Idaho
(hereinafter “the Resort Property™) that is adjacent to and north of the Wilkerson Property. The
relative locations of the Wilkerson and the Resort Properties are shown on a maps attached hereto
as Exhibit B and Exhibit C, respectively.

3. The Wilkerson Property and the Resort Property historically were held by the same
owner, J.C. Jackson & Sons, Inc., as an undivided parcel (hereinafter “Jackson Parcel™),

4, The Wilkerson Property is back from the banks of the Snake River and there are no
other convenient sources of water available to the plaintiff,

5. Water right number 02-2318 allowed for thé diversion of water from the Snake River

_ for fhe beneficial use of water op the Jackson Parce] including the irrigation of 50 acres.

6. Historically, for a period of ten years or more, owners delivered water right number
02-2318 to what is now the Wilkerson Property by a buried conduit running from the point of
diversion on the Snake River, across what is now the Resort Property.

| 7. Water right number 02-2318 had a priority date of June 5, 1964,
8. The Jackson Parcel was split into what is now the Wilkerson Property and what is
B Dow the Resort Property. Water right number 02-2318 was split into wéter right numbers 02-23 ISA,
being appurtenant to the Wilkerson Property, and 02-23 18B, being appuneﬁant to the Resort
Property. | “
| 9. Mr. Wilkerson owns water rightno. 02-2318A. A claim for water right no. 02-2318A
has been filed in the Snake River Basin Adjudication. "

10. M. Wilkerson must be able to access the buried conduit and Irrigation facﬂitics to

COMPLAINT - Page 2



—

water right number 02-2318A to his property.

11. The conduit has been used by Plaintiff’s predecessors to deliver water right numbers
02-2318 and 02-23184 to the Plaintiff’s property for a period of at least 30 years.

12. The use of water right numbers 02-2318 and 02-2318A by Plaintiff's predecessors
hasbeen oper, notorious, and under a claim of right as it respects other potential claimants, incly ding
Defendant’s predecessors,

13..  The existence of the conduit prowded notice to the Defendants that Plaintiff has the

- right-of-way and incidental nghts confirmed or granted by Idaho Code § 42-1102.

14. - Defendants refuse to acknowledge Plaintiff's easement across the Resort Property.

I. QUIET TITLE TO EASEMENT

15. Plaintiff hereby i Incorporates and realleges paragraphs 1 through 14 of this Cqmpla.mt
as if set forth in full hereat.

16.  Mr. Wilkerson owns an casement across the Resort Property for the dehvery of water
r1ght number 02-2318A from the point of diversion on the Snake River to hijs property under either
the theory of an implied easement by prior use or a prescriptive easement: or in accprdance with |
Idaho Code § 42-1102.

17.  Plaintiff is entifled to a decree of this Court qu1etmg n the Plaintiff title to an
easement allowing for delivery of irrigation water through the buried conduit, including but not 7
lnmted to the right to enter the Resort Property across which the casement extends, for the purposes |
of operating, cleaning, maintaining and repairing the buned conduit and irrigation facilities, and to
occupy such W1dﬂ1 of the land overlying the conduit as is necessary to properly do the work of _

‘ operatmg, cleaning, maintaining and repairing the conduit and irrigation facilities with personmnel and

- COMPLAINT - Page 3



equipment as is commonly used, or is reasonably adapted to that work. Plaintiff is entitled to such
casement, free and clear of claims of Defendants or their predecessors or successors. Furthermore,
Plaintiff should recover attorneys’ fees and all costs of suit.

| . INJUNCTION

18.  Plaintiff hereby incorporates and realleges paragraphs 1 through 17 of this Complaint
as if set forth in full hereat,

19.  Defendants are dénying Mr. Wilkerson the use and enjoyment of his easement by
refusing Mr. Wilkerson access across the Resort Property to Operate, clean, maintain, and repair the
irrigation facilities located on the Resort Property, including the point of diversion for water right
number 02-2318 and preventing the delivery of water across the Resort Property.

20.  Through its past, present and continuing actions, Defendants have interfered and
‘continue to interfere with Plaintiffs ﬁse of his easement, and has thereby injured and continue to
injure Plaintiff, |

21.  No adequate remedy exists at law,

22.  Plaintiff is entitled to an order from the Court requiring Defendants to refrain from
further interfering with Plaintiff’s use of his easement.

ATTORN'EYS FEES

The Plaintiff has been required to retain the services of Ringert Clark Chartered, and has and -
will continue to incnr attorneys fees and legal costs in prosecution of this action. Plaintiffis entitled
‘to recover his reasonable attorneys fees and legal costs incurred herein, pursuant to Idaho Code

Sections 12-120 and 12-121, and the applicable provisions of the Idaho Rules of Civil Procedure and

case law,

COMPLAINT - Page 4



( ) )

| WHEREFORE, Plaintiff prays that he be adjudged to be the owner and holder of an easement
through the Resort Property, free and clear of the rights of Defendants, their predecessors or
Successors, of whatsoever kind and character; for a Judgment quieting title to such easement in the
Plaintiff; for an injunction preventing Defendants from interfering with Plaintiffs use of his

casement right to receive water through the unnamed conduit describe above; and for such other and

further relief as may seem just and equitable.

————

~d
Dated this 2 5 day of May, 2006

Jon/. Gould
Attomeys for Plaintiff

. COMPLAINT - Page 5



) )

State of Idaho )
)ss
County of Ada )

William R, Wilkerson, being first duly sworn on oath, deposes'and says:

That he is the plaintiff above named.
Complaint, knows the contents thereof, and b
to the best of his knowledge,

That he has read the above and foregoing
elieves the facts therein stated to be true and correct

2

William R, Wilkerson

Subscribed and sworn to before me on: /%M 23 29U
U/

L) (/ .
§\;;$ .}}ﬁ _*‘E Mo 4:'"'., Notary Public for / 7

e ... ) .. ‘-. ST 4 ) -
£54 otPRY Rai Residingat:_Ltts fe,  JD22rtrs
E‘-; .k". ' P.U oV .:." £ éiv"' My Commission Expires: 7/ 22 / /O

¥ e o ¥

"a’ ......"'. @“:s . .

" A TE oeg\“‘

COMPLAINT - Page 6
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WARRANTY DEED

FOR VALUE RECEIVED WILLIAM F. SPELLMAN and CHARLENE W.
SPELLMAN, husband and wife

the Grantors, do hereby grant, bargain, sell and convey unte W. R, WILKERSON,/ SE&' MARRIED MaxN

the Grantee, whose address is 2520 SO POWERLINE RD, NAMPA, ID 83686 J

the following described premises, to-wit: ;

SEE EXHIBIT A" ATTACHED HERETO AND MADE 2 PART HEREOF BY THTS
REFERENCE ; &
£

T

1A
S

.
SRR

Y

P

TO HAVE AND TO HOLD the said premisas, with their appurtenances unto the said Granter, his hefrs and assigns ;
forever. And the said Grantors do hereby covenant to and with the said Granree, that they are the ownats in fes stmple of said
premises; that said premises are frea from all encumbrances; except for general taxes and assessmenis for the year 1998 apd

subsequent years, covenants, condldons, restrictions and eagements of record; and thar they will warrant and defend the same
from all lawful claims whatsoaver. -

¥
ks

DATED: April 15, 1991

PP E

SR

STATE OF IDAHO

COUN OF CANYO ~
On thi day of ﬁ W » 1998, before mea notayy

public, personally appearld WILLIAM F. SPELLMAN AND
CHARLENE W, SPELLMAN, known or identified to me to be

the person(s) whofse) name(s) isfare 5ubscmedwgggf§:g‘thm

instrumentyand acknowledgeg ?

ﬁ‘.&:g‘ e/shepydinhave

.ﬁ"“"‘-.‘ -

* \3" T A c.'f %‘
[ -
(Ll s _M%‘* :
Notar¥ Pibiic | PUBSS Fo 5
Residing at GREENLEAF, fdaho o Y
My commission expires: 9-1-99 d;jg-g';‘k?::f |
g yaano? )
PIONEER TITLE COMPANY
OF CANYON COUNTY _
100 10TH AVE SOUTH i . 423 SOUTH K.IMBAL_L
NAMPA, IDAHO_ 83651 ‘ CALDWELL, ID 53605
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- 5 89°29gpn E, 981.00 feet to the POINT OF BEGINNING

PARCEL 111

tbe TRUE POINT OF BEGINNING,

erly of the right of way of the
Usion Pacific Railroad (formerly Oregon shortline Railroad) as described iy B

In Book 16 of Deeds ot pages
333, 335, and 365, Owyhea County records. ¥

335, aad 365;

thenice Sonsh 52"?3’27" East, 134893 fuet (formerly Sowk 52°37°00" Hast, 1346.00 feey);

snce continuing South goog
00" Wess {formerly South 0°20°00" West) 550.0Q feet; thence South 52°24°00" g 630.52 [eet 1a 4

1 thence North 89°4800° West alopg
the Southerly boundary of said Governmens Lots § and 6 to the POINT OF BEGINNING, -

PARCEL 11 o '

A mwact of land situated in Government Lot 4 Sectio
Owyhee County, Idaho and more particularly deseribed 4 follows

COMMENGING at the SW corner of N'Wi/4 (W 1/4 cor.); thence N 0°00°14" E, 934,00 feet; thence

3 thence cottinuing § §9°29°00% E, 87.00
feet; thence N 0°2000" E, 104.00 feet to a point on the s i

outhwesterly tight of way of the Union
Pacific Railroad; thence N 52023°27 W, 65.00 feet along said southwesterly right of way; thencs
leaving said right of 'way § 12°46°20" W, 149.01 feet to the POINT OF BEG .

A parcel of land situare in Lot 6 (SWi/4 NVY1/4) and Lot 5 (SE1/4 NW1/4), Section 14, Township
3 Nosth, Range 5 West, B. M,, Owyhee County, Idaho, more particularly described as follows:

COMMENCING at the SW corner of said SWi/4 W1/4; thence South 89°48°00™ Hast along the
South, boundary of said SWi/4 NW1/4, a distance of 62500 feet to the TRUE POINT OF

BEGININING; thence North along a line parallel with the Western boundary of said SWi/4 Nwi/ 4,
a distance of 348.48 feer; thence South 8994700 East dlong 2 I} i

a distance of 481.43 feey; thence South '52°2470gn East .
South boundary; thence North 89°4g°00~ West along said South bounda

J:Iflill

4
[}

i '%fh‘ﬂ;ﬁﬁsmﬁﬂﬂiﬁén @il |;
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Idaho Department of Water Resources

7hﬂn://www.idwr.sfate.id‘us/anns/"r?,xiSearchH)nc,sTmages/'?-izOO1 .TIF
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Dana L. Hofstetter, ISB No. 3867
HOFSTETTER LAW OFFICE, L.I.C
608 West Franklin Street

Boisc, Idaho 83702

‘Telephone: (208) 424-7800
Facsimile: (208) 424-8774

Dcbra K. Ellers, ISB No. 3497
ATTORNLEY AT LAW
P.O.Box 1122

McCall, 1daho 83638
Telephone: (208) 315-2827
Facsimile: (208) 315-2827

Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF OWYHEE

WILLIAM WILKERSON,

Plaintiff, ~ Case No. CV-06-05541

¥S.
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AFFIDAVIT OF DEAN BENTON
SNAKE RIVER R.V. RESORT, LLC,
RAYMOND C. BARKER, JR.,
CHARLES KRITZ, AN])
DIANE B. KRITZ,

. q'ifpndants.
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STATE OF IDAHO )

COUNTY OF OWYHEE ; >

D¢an Benton, l?cmg ﬁrét duly sworn upon oath, deposes and says:
1. Tam over the age of 18 years and make this aflidavit based upon

persanal information,
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2. I'rom approximately August, 1999 until October, 2003, the Floyd Wayne and
Bonnie Marie Benton Revocable Trust, of which certain of my family members were the
trustee and beneficiaries, owned the Snake River RV Park near Homedale, Idaho on
approximately 37 acres along the Snake River.

3. During this period of time, 1 assisted my family in running the Snake River RV
Park. Ilived on the RV Park Property, and managed the business operation. To my
knowledge and ohservation, during the Benton .Revncahle Trust’s ownership of this
praperty, no water from the Snake River was diverted into any conduits or pipelines on
the Snake River RV Park property (or the purpose of irrig&ting the adjacent 13 acre
parcel. Further, duting this period of time, 1 never observed or became aware of any
person associated with the 13 acre pan:él accessing the pumping station or any conduit or
pipclines on the Snake River RV Park property for the purpose of irrigating the adjacent
13 acre purcel.

4. During this period of time, no generator ran at the pumping station on the
Snake River, and no overhead or underground power lines were Jocated along the old
conduit and pipelines that went from the Snake River to the 13 acre parcel.

5. The Floyd Wayne and Bonnig Marie Benton Revocable ‘I'rust sold the
approximately 37 acre Snake Riw)er RV Park riverfront parcel to Mr, and Mrs. Kritz and

Mr. Barker, in or around October, 2003,
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FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this § day of Ma%/

Dean Benton

SUBSCRIBED AND SWORN to before me this E' day of March, 2007.

Residing at: o ot Nareps. Meibdaho
My Commission e ata sk Onai?
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CERTIFICATE OF SERVICE

1 hereby certify that on this@@day of March, 2007, I caused to be served a copy
of the foregoing document on the following by the postage pre-paid method below:

Jon C. Gould

Charles L. Honsinger

RINGERT CLARK CHARTERED
455 S. Third

P.O.Box 2773
Boise, ID 83701-2773

__U.S. Mail /Ovemight Delivery __ Hand-Delivery __ Facsimile

Hon. James C. Morfitt
Third District Court
1115 Albany
Caldwell, ID 83605

__U.8. Mail _Acmight Delivery _ Hand-Delivery __ Facsimile

~ AFFIDAVIT OF DEAN BENTON — Page 4

A/

Debra K. Ellers
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‘Dana L. Hofstetter, ISB No. 3867 AMLUPM.
'HOFSTETTER LAW OFFICE, LLC ' T L#Qf
608 West Franklin Street AUG 17 2007
Boise, Idaho 83702
Telephone: (208) 424-7800 CHAHL{)TB{:‘} SHERBURN, CLERK
Facsimile: (208) 424-8774 4

eputy Clerk

Debra K. Ellers, ISB No. 3497
ATTORNEY AT LAW

P.O.Box 1122

McCall, Idaho 83638
Telephone: (208) 315-2827
Facsimile: (208) 634-9946

Attorneys for Defendants/Counterclaimants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF OWYHEE

WILLIAM WILKERSON, )
: )  Case No. CV-06-05541
Plaintiff/Counterdefendant ) .
)
V. )  AFFIDAVIT OF DOUG LARZELIER
' ) IN SUPPORT OF DEFENDANTS’
SNAKE RIVER R.V. RESORT, LLC,) MOTION FOR SUMMARY
RAYMOND C. BARKER, JR., ) JUDGMENT AND IN OPPOSITION
CHARLES KRITZ, AND ) TO PLAINTIFFS’ MOTION FOR
DIANE B. KRITZ, - ) SUMMARY JUDGMENT
)
Defendants/Counterclaimants )
)
STATE OF IDAHO )

- Ss.
COUNTY OF OWYHEE ) -

Doug Larzelier, being first duly sworn upon oath, deposes and says:

- EXHIBIT

L

AFFI])AWT OF DOUG LARZELIER IN SUPPORT OF DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO
PLAINTIFF’S MOTION FOR SUM]VIARY JUDGMENT— Page 1
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1. Tam over the age of 18 years and make this affidavit based upon personal
information.

2. I am the son of Peggy Jackson and the stepson of James Jackson, who formerly
owned 50 acres on the Snake River near Homedale, Idaho (the “Property”). My parents
developed an RV Park on the 37 acre portion of the 50 acres along the Snake River (the
“Riverfront Parcel”), sometime in the 1970s. From about 1971 through about 1987, 1
lived in a house on the Riverfront Parcel. A pump was used to provide irrigation water
from the Snake River to the portions of the Property being used for the RV Park and for
farming. The 50 acres included the 13 acre parcel actoss the old railroad right of way
currently owned by Mr. Wilkerson (the “13 Acre Parcel”).

3. After mf/ wife, Mary Jo Larzelier and I gained title to the Property until we
turned it back over to my parents in or around 1987, we ran the RV Park on the A
Riverfront Parcel. As described in my statement addressed to the Idaho Department of
Water Resources, dated on or about November 11, 2005, a copy of which is attached as
Exhibit A, during these approximately 5 years, I have no records that we farmed the 13
Acre Parcel or applied irrigation water from the pumping station on the Snake River to it.
During this time, I was farming an orchard elsewhere in the Homedale area that was not
on the Property.

4. For one or two irrigatioﬁ seasons in the late 1980s or around 1990, my
stepfather, James Jackson, did irrigate the 13 Acre Parcel from Jump Creek, which

‘borders the 13 Acre Parcel. He placed a generator by Jump Creek, and pumped water for

irrigation from there to the 13 Acre Parcel. -

" AFFIDAVIT OF DOUG LARZELIER IN SUPPORT OF DEFENDANTS’®
MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT- Page 2
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3. When the Wittrocks purchased the 13 Acre Parcel in or about July, 1991 from
my parcnts, I was present when the Wittcocks roquested both an easement to usc the
irrigation conduit to defiver witer from the Snuke River and an access casement seross

the Riverfront Parcel, My parents refused to grant either easement to the Wittracks, bur
instead gave the Wittrocks limited permission of a few years® duration to usc the
irrigation pump and pay for ' of the power wt the point of diversion on the Snake River,
The limited time period was intended to give the Wittrocks time to tuke any necessary
steps to obluin imigation water for the 13 Acre Parcel from Jump Creek or another source

besides one that required crossing the Riverfront Parcel,

FURTHER YQUR AFFIANT SAYIETH NAUGHT. :
."‘,.d"'

DATED this [ £ day of Augusi, 2007.

t:»sja"c;y Zﬂfé&/a;\

Doug Larzelier

SUBSCRIBED AND SWORN to before me this day of August, 2007,

otary Public in and foy the State of Idaho
Residing at: f;-yet:é < , Idaho .
My Commission Expires: /£~ 2 7~/Z—

AFF-IDA"VIT OF DOUG LARZELIER IN SUPPORT OF DEFENDANTS’
. MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO
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CERTIFICATE OF SERVICE

I bereby certify that on this y of August, 2007, I caused to be served a copy
of the foregoing document on the followmg by the postage pre-paid method below:
Jon C. Gould
Charles L. Honsinger
RINGERT CLARK CHARTERED
455 S. Third
P.O. Box 2773

Boise, ID 83701-2773 / _
— U.S. Mail __ Ovemnight Delivery * Hand-Delivery __ Facsimile

Debra K. Ellers

AFFIDAVIT OF DOUG LARZELIER IN SUPPORT OF DEFENDANTS’
. MOTION FOR SUMMARY JUDGMENT AND IN OPPOSITION TO
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT—- Page 4



¢ TO:STATEOY )AHO )
DEPARTMENT OF WATER RESOURCES

RE:' WATER RIGHT NO. 2-2318
BETWEEN THE DATES OF 1932 AND 1987,

wnommmrmwoummma(owwmmmn
ESCRIBED AS
WATER RIGHT # 2-2318A =~ APPX. 13.3 ACRES
TOWNSHIP 03N RANGE 05W
SECTIONi4 . :
LOY S LOT6
(BOLD EVENTUALLY 10 SRR.V. LLC. /1 XRITZ & BARKER)

- UWE BiDﬁga:mmmmmm 13 ACRES #2-2318A BETWEEN THE
YEARS OF 1982 AND 1987, ACCORDING TO OUR RECORDS.

I/WE DID IRRIGATE THE PARK SECTION #2-23188.

e

* Exhibit A
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF OWYHEE -

WILLIAM WILKERSON,

Plaintiff/Counterdefendant,

SNAKE RIVER R.V. RESORT, LLC,
RAYMOND C. BARKER, JR.,
CHARLES KRITZ, AND

DIANE B. KRITZ,

Defendants/Counterclaimants.

Case No. CV-2006-05541*M

MEMORANDUM DECISION
AND ORDER UPON MOTIONS
FOR SUMMARY JUDGMENT

BACKGROUND AND PROCEDURAL HISTORY

On June- 27 2007, the plalntlff filed his Motlon for Summary Judgment together with

_ supportmg affidavits and .a supporting memorandum seekmg quIet title to an easement allowing

for dehvery of irrigation- water to plaintiff’s pro‘perfy Plaintiff ﬁled a Supplemental

;MEMORANDUM DECISION ANDORDER

UPON MOTIONS FOR SUMMARY JUDGMENT - 1

<

'Memorandum in Support of Motion for Summary Judgment on July 3, 2007.

~ EXHIBIT

M
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On August 17, 2007, defendants filed a Motion for Summary Judgment together with
supporting a‘fﬁda\-rits and a supporting memorandum seeking dismissal of all claims in the
Verified Complaint. Defendants® supporting memorandum was also in opposition to plaintiff’s
motion. Plaintiff filed his Response to Defendants’ Motion for Summary Judgment on August
30, 2007 and his Reply to Defendants’ Brief in Opposition to Plaintif’s Motion for Summary
Judgment 01‘1 September 6, 2007. Defendants filed their Reply Brief on Motion for Summary
Judgment on September 7, 2007.

The parties’ cross-motions for summary judgment came on for hearing on September 14,
2007. Appeering for the Plaintiff was Jon C. Gould and appearing for the Defendants was Debra
K. Ellers. The Court has reviewed all eﬂeﬁng, affidavits, and exhibits in favor and in opposition
. : 'to the motions and it finds as follows. | |

RELEVANT FACTS SET FORTH IN
JTHE PLEADINGS & AFFIDAVITS

This case arises out of a dispute between neighboring landowners over plaintiff’s claimed

| easement that runs across defendants’ parcel from the Snake River to plaintiff’s property. Both
~ parcels were previously owned by Jamee and Peg‘éjr Jackson (or their son, Doug Larzelier) as
one 50 acre parcel from the early 1960°s until 1991 This property had an old railroad right of
way that ran through it, ‘with 13-acres located to the south and 37-acres to the north In the late
~ 1960s or early 19705, the Jacksons ran an irrigation conduit from the Snake River under the old
 railroad rlght of way to the 13-acres to prov1de water for cattle and crops. The Jacksons had
water right 02-2318 whmh was used for a pump on the Snake River to prov1de water for both '
parcels. In the mid-1970s, the Jacksons quit farming and developeq an RV park on the 37-acres
- which they continued to irrigate. |

. MEMORANDUM DECISICN ANDORDER
UPON MOTIONS FOR SUMMARY JUDGMENT - 2



) N

In 1991, the Jacksons sold the property to the Wittrocks. As part of the sale agreement,

the Wittrocks could use the irrigation conduit for a three year period after which time the use was

| to terminate. In 1992, the Jacksons sold the 37-acre parcel to the Harlans. Both parcels have
subsequently been transferred multiple times. Plaintiff currently owns the 13-acre parcel while
defendants own and manage the 37-acre parcel. The current dispute arises over plaintiff
claiming an easement across defendanis’ property for use of the conduit to irrigate his property
and access in order to maintain it. Both parties have moved for summary judgment on plaintiff’s

claims.

STANDARD OF REVIEW

Summary judgment is appropriate where the pleadings, deposiﬁons, admissions and
affidavits on file show that tﬁere are no genuine issues of material fact and that the moving party
is entitled to judgment.as a matter of law. LR.C.P. 56(c); City of fdaho Falls v, Home Indemnity
Cc;., 126 1daho 604, 606 (1995). At all times, the burden of proving the absence of a genuirie
issue of material fact rests upon the moving party. G & M Farms v. Funk Irrigation Co., 119
Idaho 514, 517 (1991).

In consideration of the motion, the _c'oui't must liberally construe the fdacts and infetences

contained in the existing record in favor of the party opposing the motion. Bohz_v. Sudweeks,

. 119 Idaho 539, 541 (1991). To w1thstand a motion for summary judgmenf, the non-moving

party’s case ‘must be anchored in something more solid than speculation. .A mere scintilla of
~ evidence is not enough to create a genuine issue. Edwards v. Conchemco Inc., 111 Idaho 851
~ (Ct. App. 1986). The parl‘ty oppo;sing ti;e motion for summary jﬁdgment may not merely rest on
the allegatioﬁs contained in the pleadings; rather, evidcnce by way of‘ affidavit or deposition
must be produced to contradict the assertlons of the moving party. LRCP. 5 6(e) Ambrose v.

MEMORANDUM DECISION ANDORDER
UPON MOTIONS FOR SUMMARY JUDGMENT - 3
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Buhl School Dist. #412, 126 Idaho 581 (Ct. App. 1995).

The existence of disputed facts will not defeat summary judgment when the plaintiff fails
to make a showing sufficient to establish the existence of an element essential to his case, and on
which he will bear the burden of proof at trial. Mallornee v. State, 139 Idaho 615, 618 (2004).
Facts in dispute cease to be “material” facts when the plaintiff fails to establish a prima facie

-case. In such cases, there can be “no genuine issue of material fact,” since a complete failure of
proof concerning an essential element of the nonmoving party’s case necessarily renders all other
facts immaterial. Garzee v. Barkley, 121 Idaho 771 (Ct. App. 1992); citing Celotex Corp. v.
Catrett, 477 U.S. 317, 322-322;’- (1986). This rule facilitates the dismissal of factually
unsupported claims prior to trial. /d. Summary judgment dismissing a claim is appropriate when
the plainﬁﬁ' fails to submit evidence to establish an essential element of the claim. Primary
" Hedith Network, Inc. v: State, Dept. of Admin., 137 Idaho 663, 666 (2002).
ANALYSIS.
L Plaintiff’s Motion for Summary Judgment sets forth three.theories upon which he bases
his claim for an easement across the Defendants’ real property. Those theones are: A) a
statutory right-of-way pursuant to 1.C. § 42-1102; B) an easement by implication resultmg from
the land and water n'gh_t severance in 1991; and C) an easement by pfescription. Each will be

- discussed in turn.

A.  Statutory Right-of-Way pursuant to LC, § 421102
1.C. § 42-1102 states in part; |

. Owners of Land — Right to nght-of-Way
‘When any such owners or claimants to land have not sufficient length of frontage
on a stream to afford the requisite fall for a ditch, canal or other conduit on their
~own premises for the proper irrigation thereof, or where the land proposed to be
- irrigated is back from the banks of such stream, -and convement facilities

MEMORANDUM DECISION ANDORDER
UPON MOTIONS FOR SUMMARY JUDGMENT - 4
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otherwise for the watering of said lands cannot be had, such owners or claimants

are entitled to a right-of-way through the lands of others, for the purposes of
irrigation. '
ok ok

The existence of a visible ditch, canal or conduit shall constitute notice to the
owner, or any subsequent purchaser, of the underlying servient estate, that the
owner of the ditch, canal or conduit has the right-of-way and incidental rights

confirmed or granted by this section.
&k

Plaintiff argues that this Idaho law demands that a party have. a means to transfer water
from the point of diversion to the place of use. He claims that 1.C. § 42-1102 grants a right-of-
way across def;endants’ pfoperty because plaintiff’s property is not adjacent to the Snake River
and the presence of the conduit.(which has existed since 1964) on defendants’ property provided

notice to defendants of its existence. _

Defendants respond that plaintiff has failed to show lack of sufficient frontage on a
stream. The p_iaintiff admitted at his deposition that Jump Creek borders his property.

Defendants believe that irrigation water for the 13-acre parcel can be obtained from Jump Creek

as was done in the past,

It is undisputed in this case that plaintiff has n.o current water right to Jump Creek
although it does bérder on his property. Defendants have p-roduced the affidavit of Steve -
Hénnula. Heisa licenéed professional engineer aﬁd concludes that as an alternative to diversion
of irrigation water from the Snake River through defendants’ property, there is morer thar.l. |
sufficient flow in Jump Creek for plaintiff’s irrigation needs. Further, h-e opines that existing:
Idaho Department of Water Résources’ procedures would permit a change of thé jaoint of
diversion for the water right to Jump Cr;eek. The court 1s not convinced from Mr. Hannula’s
affidavit that he possésses’ thé expertise or kno{vledge of the administrative procedures that
plaintiff would be required to follow in order to obtain a v#ater right to divert water from Jump

MEMORANDUM DECISION ANDORDER - .
UPON MOTIONS FOR SUMMARY JUDGMENT - 5
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Creek. Therefore, it is unclear to this court that a water right could be o‘btained to divert water
from Jump Creek for irrigation. In the event that this administrative remedy was pursued and a
right to divert water frbm Jump Creek was denied, this court believes that this statute is
applicable to entitle the plaintiff to a fight-of—way through the 37 acre parcel for the purpose of
irrigation. In the event that the Department of Water Resources allows the plaintiff to divert
water from Jump Creek for irrigation, then he will be deemed to have “sufficient length of

frontage on a stream™ and an easement by this statute is not available.

B. Easement by Implication

In order to establish an implied easement by prior use, the party asserting the easement
must prove three eleménts: (1) unity of title or o.wnership and a subsequent separation by grant of
the ﬁominant estate; (;2-) apparent continuous use long enough before separation of the dominant
estate to show that the use was intended to be permanent; and (3) the easement must be
reasonably necessary to the proper enjoyment of the dominant estate. Thomas v. Madsen, 132
P.3d 392, 395 (2006). Strict necessity is not reqﬁi‘red for the creation of an implied easement by
prior use. Id. All .that is requifed is reasénable necessity. Jd. B_ecaus_e the implied easement
from prior use is éreated at the time of seveérance, the issue of reasonable necessity is based upon
the circumstances that existed at thattime. 7d, A later change in circumstances is not relevant to

-fhe creation of ﬁe easement. Jd. .
One'of the requirements f;)r .establishing an implied eéis'ement by pri;)r'use is that there
‘has been open and .continuous use of the easement prior-to the severance of the dominant and
servi'ent‘es__’tate's. Davis v. Peacock, 133 Idaho 637, 641-642 (1999). This' requirement ensures

MEMORANDUM DECISION ANDORDER
"~ UPON MOTIONS FOR SUMMARY JUDGMENT - 6
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that the buyer of the servient property will have notice of the preexisting ﬁse. Id. Consequently,
it is equitable to impose an easement on a buyer who already had notice of its existence. Id.

Further, an implied easement by prior use is not later extinguished if the easement is no
longer reasonably necessary. Id. at 643, This long standing rule is based on the theory that when
someone conveys property, they also intend to convey whatever is required for the beneficial use
and enjoyment of that property, and intends to retain all that is required for the use an
enjoyment of the land retained. /4. Consequently, an easement implied by prior use is a true
easement of a permanent duration, rather, than a temporary easement which exists only as long as
the necessity continues. Jd. Additionally, an implied easement by prior use is appurtenant to the
land and therefore passes with all subsequent conveyances of the dominant and servient estates.
I

In this case, De;fendants do not dispute that the first element of unity of title or ownership
and a subsequeﬁt separation by grant of the dominant estate is met in thlS case. However,
Defendants contest that the second and third elements have not been met and the Court tends to
agree. The second element to be proven is conﬁnuou‘s use of the easement long enough before
sépafati_on of the_domipant estate to show that the ﬁse was in’tcndéd' td be permanent. The Court
has ?"?ﬁ’?ﬂ‘?it thei iafﬁdavits_of Peggy Jackson who owned the original Sb-acfes for_ more than two.
decades before separation of the dominant and servient estates m 19§1. See Affidavit of Peggy
Jackson, filed July 17, 2006 and August 17, 2007. _She'states that in the late 1960s or early
1970s, the Jacksons ran irrigation pipe under an old railroad right of way to the 13-acres to
pr'ovide water for cattle and crops. The 13-acrés had not been irrigated previously under their
" ownership and the Jacksons used the same water right from a pump on the Snake Rivef o

- MEMORANDUM DECISION ANDORDER
UPON MOTIONS FOR SUMMARY JUDGMENT - 7
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provide for both the 13-acre and 37-acre parcels. In the mid 1970s, the Jacksons quit farming
and developed the 37-acres into an RV park and irrigated it under WR 2-2318.

of relevance to this issue, Ms. Jackson states that the 13-acres had not been irrigated
from the Snake River for some period of time prior to the time her son, Doug Larzelier, took
ownership in 1982. Larzelier did not irrigate the 13 acre parcel from 1982 to 1987. When the
Jacksons got the property back in 1987, they didn’t irrigate the 13-acres using the conduit to
which the plaintiff claims an easement. She does admit that for one or two irrigation seasons in
the late 1980s or 1990; her husband did irrigate the 13-acré=;s from Jump Creek. So when the land
was severed at the time of the sale of the 13 acre parcel to the Wittrocks, it had been at least ten
years since the conduit had been used to irrigate.

When the Wittrocks purchased the 13-acres in 1991, they asked that they be granted an
casement to use and niaintain the conduit. Howevex_', it is clear from Ms. Jackson’s affidavit that
they refused to grant such an easement. Instead, the Jacksons agreed to give the Wittrocks
permission to use tﬁe pump on the Snake River and fhe conduit to irrigate the 13 acre parcel for a
three year period in return for paying ¥ of tﬁe péw’er.. Peggy Jackson claims that the three year
period was intended to givé the Wittrocks .t'ime to take any necessary preparations to divert
_ irrigation water from Jump Créek to the 13—acres..

T'his is sui;ported by the Affidavit of Doug L;é.rzclier filed August 17, 2007. Mr. Larzelier
is the son of Peégy Jackson and stepson of James Jackson, who formerly owned thg: 50-acres.
His parents developed the RV Park on the 37-acre portion sometime in the 1970s. From 1971 to
1987, Mr Larzelier lived on the 37—acré p.o:r:t'ion and he stétés that a pump was used to provide |
_iniQation to the portions of the property being used for t}_ae RV Park ‘and for farming. While he
owned the 37-acre parcel, he has no recoliection that the Jacksons farmed the 13-acres or applied -

MEMORANDUM DECISION ANDORDER
- UPON MOTIONS FOR SUMMARY JUDGMENT - 8
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irrigation water from the Snake Ri#er to it. Mr. Larzelier states that for one or two imrigation
seasons in the late 1980s or 1990, James Jackson did irrigate the 13-acres by placing a generator
by Jump Creek and pumping water for the 13-acres.

When the Wittrocks purchased the 13-acres in July 1991, Mr. Larzelier was present when
his parents refused to grant an easement to use the irrigation conduit and an access easement
across the 37-acres but instead gave them limited permission of a few years duration to use the
irrigation pump and pay for % of the power at the point of diversion. He confirms that the three
year period was intended to give them time to obtain irrigation water for the 13 acres from Jump
Creek or another source,

The plaintiff has not presented any evidence that contradicts these facts. Consequently,
there is no dispute of matc;,rial fact. The plainti;?f has failed to prove the second element of an
easement by implicati;:vn as there is no evidence to support a ﬁndmg that theré was apparent
continuous use of the easement long enough before sei)aration of the dominant estate in 1991.
_Instead, all evidence is éontrary to a finding of continuous use or an intention that the use be
ﬁennanent. 7 : S S ‘,

Therefore, summary judgment should be énfered in favor of the defendants on this issue.

C. Easement by Prescription

To acquire a prescriptive easemeht, a claimant must present reasonably clear and

,;:or_lvinci'ng evidence of open, notorious, continuous, uninterrupted use, under claim of right, with
thc knowledge of the owner of the servient‘ éstate for the prescriptive period of five ye.';trs.1 1C. §

-5-263 ; Brown v. Miller, 140 Idaho 439, 443 (2004). A prescriptive right cannot be obtained if

! Although the prescriptive period is now twenty (20) years pursuant to I.C. § 5-203, at the time of filing the
Verified Complaint the prescriptive period was five (5) years whlch Defendants concede in their briefing.
MEMORANDUM DECISION ANDORDER |

UPON MOTIONS FOR SUMMARY JUDGMENT - 9
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the use of the servient estate is by permission of the landowner. Id. Pfoof of open, notorious,
continuous, uninterrupted use of the claimed right for the prescriptive period, without evidence
as to how the use began, raises the presumption that the use was adverse and under claim of
right. 7d The burden is then on the owner of the servient estate to show that the use was
permissive, or by virtue of a license, contract or agreement, Jd.
As the prescriptive period in this case is five years, the plaintiff must prove that he or his
predecéssors used the easement for'some uninterrupted five-year period of time before the suit
was filed. Hodgins v. Sales, 139 Idaho 225, 231, 76 P.3d 969, 975 (2003). Tacking is the
coﬁcept that allows the current owner to combine his or her prescriptive ﬁse with that of a
~ érevi‘ous owner, in order to meet the five-year statutory requirement. Id Thus, a claimant who
has not owned the subject property for the statutory period may rely on the adverse use by the
claimant’s predecess;r for the prescriptive period, or the claimant may combine such

_ pi;edecesspr's use with the claimant's own tise to establish the requisite five continuous years of
adverse use, Jd |

- Adverse use, also referred fo as hostile use or use under a ¢laim of right, is just one of the

five elements necessary to establish a prescﬂpti;fe easement. Hodgz’nslv. Sales, 139 Idaho 225,
' 231, 76 P.3d 969, 975 (2003). Adverse use has been characterized as an actual invasion or
- infringement mgde without permission of the owner. Id. Under a claim of right means that the
,claiman.t has used the way without recog'niﬁon of the rights of the owner of the servient
‘tenement. Id. The nature of the use is _charactefiééd as hostile in that it runs contrary to the
- ‘servient owner’s claims to the prop‘rerty. Id I-iowever; the state of mind of the clahnant is not

~ controlling; the focus is upon the nature of the cléimant’s use. Id.

. MEMORANDUM DECISION ANDORDER .
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Plaintiff relies on the time period of 1991 through 1996 to éstablish a prescriptive
easement and so the Court will focus on that tillne period first. The ownership of both parcels has
been set out above. Through mid-1991, the Jacksons owned both parcels of land and in July sold
the 13-acre pé.rcel to the Wittrocks. As is set forth above, the Jacksons refused to grant the
Wittrocks an easement over the 37-acre parcel to use the in‘igation conduit; however, the
Jacksons did give the Wittrocks permission to use the cOudLut three years. Plaintiff has no
set forth any evidence that the Wittrocks use of the irrigation conduit went outside the scope of
the Purchase and Sale Agreement or was beyond the permission granted by the Jacksons in 1991.
The Jacksons then sold the 37-acre parcel to the Harlans in 1992, Therefore, at least from mid-

11991 to the sale of the 37-acres in. 1992, there is no evidence that the prescripﬁye period had
started to run as a prescriptive right cannot Be obtained if the use of the servient estate is by
permission of the Iandéwncr and the Wittrocks had permission from the Jacksons.

In-furtherance of his claim, plaintiff submits the affidavit of Launie T. Mashburn filed
July 3, 2607. Mashburn stated she irrigated the 13-acres ﬁsing water right 02-2318A. The water
was diverted from a point of divefsiOn on the Snake River through the Snake River RV Resort
(37-acres). In 1995 or 1996, the pwnﬁ fell m the Snake River and had to be removed and rebuilt,

| In the fall of 1996, the owner of the 37—a_crés, M. Brumley, aitempted to keep Méshbum from
maintaining the irrigation system on the 37-acres. In November 1996, Mashburn quitclaimed his
interest in the property to Kristina Mashbum William Spellman and Charlene Spellman

The use of the conduit from 1991 to 1994 was pursuant to the agreement between
Jacksons and Wxﬁ:rocks grantmg permission to use the conduit for a three year period.
~ Mashburn’s affidavit did apparently show contmuous use of the 1rr1gat10n condult from 1994-
1996 However, there is no evidence that the conduit was used from 1996 on until plaintiff

- MEMORANDUM DECISION ANDORDER
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began his attempts to irrigate his land from tﬁe Snake River. In fact, the affidavit of Dean
Benton goes against any claim that from August 1999 through October 2003, the Snake River
was used to irrigate the 13-acres. |
Based upon the record and evidence submitted, the Court fails to see a continuous five

year period in which Plaintiff can satisfy the requirements for establishing a prescriptive

11 D'efe_ndants’ Counterclaim
. It became clear at oral argument that defendants were not seeking summary judgment on
- their counterclaim but instead were rebutting any such claim by the plaintiff that the
counterclaim should be dismissed. The plaintiff did not provide any evidence or argument
specifically in support 'of dismissal of the counferclaim and did not follow tﬁe procedures set out
in Idaho Rules of Civil Pr_oéedure 56. Therefore, the Court declines to rule on the counterclaim
as the question is not properly before thé Court-at this time.
Therefdre, |
IT IS HEREBY ORDERED, and this does ORDER, that Plaintif’s Motion for Summary
: Judgment is hereby DENiED. |
IT IS FURTHER O_RDERED,‘ .and this does ORDER, that De’fendants'f' Motion for’
Summary Judgment based on I.C. § 42-1102 is hereby DEN]ED.
IT IS FURTHER ORDERED, and ﬁxis does ORDER, that Defendaﬁts’ Motion for
| _ Suﬁimary Judg‘menf based on an easement _by.implication is hereby GRANTED.

MEMORANDUM DECISION ANDORDER
UPON MOTIONS FOR SUMMARY JUDGMENT - 12
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IT IS FURTHER ORDERED, and this does ORDER, that Defendants’ Motion for

Summary Judgment based on easement by prescription is hereby GRANTED.

DATED:; IO!!'L!o’i /Lua,.,\'@, Q z..—a-

Thomas J. Ryan
District Judge

CERTIFICATE OF SERVICE

g Order on Motions for

I HEREBY CERTIF Y that a true and correct copy of the- fore% *gl ber. 2007
day of October, .

Summary Judgment is forwarded to the following persons on this

Jon C. Gould

- Ringert Clark Chid.
P.O. Box 2773
Boise, ID 83701

Debra K. Ellers
Attorney at Law
P.O.Box 1122
McCall, ID 83638

Dana L. Hofstetter
Hofstetter Law Office, LLC
608 W. Franklin Street
Boise, ID 83702

Charlotte Silérbmn |
CLERK OF THE DISTRICT COURT

s i

“ Deputy Clerk
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

FAX (208) 334-2348
DIRK KEMPTHORNE
February 27, 2001 _ Govemor
. KARL J. DREHER
Director
WILLJAM R WILKERSON SR
IMOGENE E WILKERSON
2520 S POWERLINE RD

NAMPA 1D 83686
Re: Notice of Claim to a Water Right No. A02-02318A
Dear Claimants:

Enclosed is a copy of the above referenced claim, which reflects the change in ownership of the
land and appurtenant water rights covered under the origina! filing.

The Department will contact you in the future concerning any requirements that may be needed in
order to process this claim for final court decree.

Thank you for your patience and cooperation, as we have had several ownership changes t.o _
process. If you have any questions concerning the enclosed claim, please feel free to contact this
office.

Sincerely,
~ i ‘ *

Deonue %“f o

Denise Buffington

Office Specialist 1

Adjudication Section

Western Region Office

DB:db

Enclosure

EXHIBIT

N




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM
Ident. Number 02-2318A-
Date Received: 10/7/88
Receipt No:  XT777777
Received By:

NOTICE OF CLATM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW
1. Name of Claimant(s): WILLIAM R WILKERSON SR Phone: (208) 466-2175
2520 SPOWERLINE RD
NAMPA ID USA 83686
IMOGENE E WILKERSON Phone: (208) 466-2175

2520 S POWERLINE RD
NAMPA ID USA 83686

2. Date of Priority: 06/05/1964
3. Source: SNAKE RIVER Trib. to: COLUMBIA RIVER,

4. Point of Diversion:
Township Range Section 1/4of 1/4of 1/41Lot  County Type

03N  OW 14 NW NW OWYHEE

5. Description of diverting works:

2 PUMPS ON PLATFORM W/PIPELINE TO POU. LARGE PUMP PUTS WATER—
6. Water is used for the following purposes:

Purpose From To CES. (o) AFA

IRRIGATION 3/15 1115 027

7. Total Quantity Appropriated is:
0.27 CES.

02-2318A 02/27/2001



8. Total conspmptive use:

9. Non-irrigation uses:

10. Place of use:

Township Range Seciion 1/4 of 1/4 Lot Use Acres

03N 05w 14 SW Nw 6 IRRIGATION 1.7
SE NwW 5 IRRIGATION 8.6
NW Nw 6 IRRIGATION 3

Section Acres  13.3

Total Acres 13.3
11. Place of use in counties: OWYHER
12. Do you own the property listed above as place of use? Yes
13. Other Water Rights Used:

14. Remarks:

Ownership changed by DB 2/27/2001.

15. Basis of Claim: License

02-2318A 7 02/27/2001



W. WI ”jRSON, 03/02/2007 WILKERSON V8. SNAKF\R.IVER RV RESORT

Page 41
1 later cut? '
2 A, No. _
3 - Q. Have you ever grown any crops with

4 water on the 13.3 acres from the Snake River?
5 A. No, because I haven't been allowed on
6 the property to get my water.

-7 Q. Have you ever pastured any livestock on
8 the 13.3 acres using water from the Snake River
9 to water them or water the pasture? -

10 A. There's never been any animals on the

11 1% acres until about a month ago.

12 Q. The question had to do with the use of

13 water. Have you used water from the Snake River -

14 to water pasture on the 13:3 acres since you've
15 owned it? '

16 A. Itold you "No" the question just

17 before that. - .

18 Q. The request was about hay, not horses.
19 A. You asked the question about whether I
20 used water --

21 MS. ELLERS: Can we go off the record?
22 (Discussion held off the record).

23 Q. (BY MS. ELLERS) Based on the last

24 exchange, can I just summarize by saying you have

MNDNN
N =O

Page

pump and everything hooked back up.

Q. Do you recall the name of the pump mar
who accompanied you?

A. Corby is his first name. I'm not sure
what his last name is.

Q. Do you know who he works for?

A. AgriLines.

Q. When in 2006 was thls visit?

A. T'm not sure of the date.

Q. Spring, summer, fall?

A. T'would say probably late summer.

Q. And did you and Corby, in fact, get
onto the Snake River RV property at that time?
A, Yes,

Q. How long were you there?

A, Not very long,

Q. What happened?

A. Dave Ellis kicked us off. ‘

Q. Do you recall what Mr. Ellis said to you?
A. It wasn't nice:

Q. You're under oath, so just, as best you
can, say what he said, please.

23 A. Well, Ibelieve he told me to get my

24 "F-ing" ass off of his property.

-...\_.‘L—S._\—)'._\._;.__;_
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25 not used any water from the irrigation works to 25 Q. Did you leave?
) Page 42 Page -

1 the Snake River on your 13.3 acres since you've | 1 A. Yes, we did.

2 owned it? -] 2 Q. Did you come back that year, 20067

3 A. That's right. 3 A. Yes.

4 MS. ELLERS: Is this for a good time 4 Q. With anybody else?

5 for a break, Counsel? 5 A, Yes.

6 (Discussion held off the record). 6 Q. Who?

7 (Recess taken). 7 A. Anh Owyhee County Sheriff's Department
8 MS. ELLERS: Let's go back on the record, | 8 standby.

9 please. 9 Q. And who was that person, if you recall?

10 Q. (BY MS. ELLERS) Mr. Wilkerson, before
11 the break we had gotten up, according to my notes,
12 to spring of 2005 a visit with Launie Mashburn to

13 the Snake River RV Park property.

14 A. Yes. . .
15 Q. Do you recall any accesses you made to

. 16 the Snake River RV property after that date?

17 A. In that year?

18 Q. In that year, yes.

19 A. I'm not sure whether I did or not.

20 Q. When is the next encounter that sticks
21 out in your mind?

22 A. Ibelieve it was 2006,

23 Q. And what was the nature of that access?
24 A, To take a pump man down to get an
25 estimate of what it was going to cost to get my

10 A. Idon't know.

11 Q. So was it yourself and this Deputy

12 Sheriff Standby who next went to the property?
13 A. And Corby.

14 Q. And Corby?

15 A. Um-hmm (nodding head). Yes.

16 Q. How soon after the visit where you were
17 kicked off by M. Ellis -~ the next day, the next
18 week, the next month? _

19 °  A. I'm not sure exactly.

20 Q. I'm just trying to get a feel for how

121 close in time. Within a day, two days, a week --

22 whatever you can remember. A year?
23 . A No. It was all in 2006.

124 Q. Okay. Butyou can' recall if it was a

i 25 day, a week, or a month when vou next w
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