John E. Burns & Ruth C. Burns RECEIVED
Box 264
Carmen, Idaho 83462 JUN 2 1 2010

DEPARTMENT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcases 75-10061A, et al. (See attached list)

(Carmen Creek)
Case No. 39576
MOTION FOR REHEARING OF ORDER

DENYING MOTION TO REMAND SUBCASES

.

COMES NOW JOHN E. & RUTH C. BURNS, holders of Decreed Water Rights in Water
District 75-D and claimants thereof in the SRBA, who by and through themselves, file this Motion for

| Rehearing of Order Denying Motion to Remand Subcases. _

On June 11, 2010, Special Master Terrance A. Dolan denied the Claimants’ Motion fo Remand
Subcases to the Director of IDWR filed on May 11, 2010, by Robert L. Harris, attorney of record for
John E. & Ruth C. Burns, George Matejko, Rick & Linda Rice, Robert M. & Jaqueline D. Ernest,
William W. Clementz, and James R. & Rowena D. Quinn. Hearing on the motion was held in Twin
Falls on June 3, 2010. Mr. Harris represented the above group by telephone.

Claimants® Motion to Remand Subcases to The Director of IDWR is needed to secure
conmpliance with the mandatory requirements of Idaho Code 42-1425 (2)(a) which have not been met,
correct errors of fact, omissions, and generalizations prejudicial to the claimants, and secure the
claimants’ due process entitlements. The Court’s Order of June 11, 2010, if not reconsidered and
modified, will deny Claimants’ right of due process and preclude development of a complete and

accurate record prior to trial.

Brief in Support of Motion for Rehearing of Order Denying Motion to Remand Subcases to the
Director of IDWR follows. Affidavit of John E. Burns is attached hereto.
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BRIEF

1. The language of Idaho Code Section 42-1425(2)(a) is concise and unambiguous.
The statute 1s specific in its requirement that “If an objection is filed to a recommendation for
accomplished change of place of use, point of diversion, nature or purpose of use or period of use, the
District Court shall remand the water right to the director for further hearing fo determine
whether the change injured a water right existing on the date of the change or constituted an
enlargement of the original right.”

Claimant’s respectfully disagree with the Court’s interpretation that language in 42-1425(2),
preceding the quotation above, somehow modifies or renders moot the remand requirements that
follow in 42-1425(2)(a.) The former deals with the circumstances under which a claim of
accomplished transfer may be made, while the latter deals with specific remand and administrative
hearing requirements in the event accomplished transfer has been recommended by the Director.

Both sections contain the date references to the commencement of the SRBA process and
existing rights. No additional considerations or criteria applicable to the remand requirement are
contained within or implied by the statutory language. Failure to require the Director’s hearing will
result in the Claimants being forced to address issues at Trial that properly should have been clarified
administratively prior to trial. Remand to the Director is simply required by the statute and should be

so ordered.

2. Claimants are entitled to due process and the development of a full and complete
administrative record. The SRBA Court, in its Order of May 25, 2010, noted that “Members of the
Burns Group™ had filed objections to the Supplemental Director’s Report, and the Court further stated
that in regard to the distribution of Exchange Water Rights there is an “undeveloped record at this
stage of proceedings.” (pg7, second para.)

The SRBA Court, in further discussion of the Director’s recommendations, also took specific
note of the substantial changes between the original Director’s Report and the Supplemental Director’s
Report, and observed that the “direct conflict in the two recommendations lessens the weight of the
more recent Supplemental Director’s Report.” (pg7, third para.)

Claimants should not be deprived of this specific statutory requirement of their due process
rights by denial of their Motion for Remand. The findings of the SRBA Court as described in detail in
the May 25, 2010, Order by Presiding Judge Wildman can only be construed to reinforce the need for

development of a proper and complete record by means of the Department hearing.
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3. The Director’s hearing is required by statute precisely to aveid proceeding to court
without complete factual information and a full and accurate administrative record. The
convoluted discussion of land sales during the June 3, 2010 hearing illustrates the fallacy of attempting
to clearly define an evidentiary matter on the basis of generalizations. Claimants note that the role of
counsel is not to be a source of factual evidence. Regardless, the inability of the hearing participants
on June 3 to respond with actual facts was very obvious, notwithstanding the Court’s efforts to obtéin
clarity. Conclusions should be drawn from facts in the record, not uncertain generalizations.

Referring to that discussion and uncertainty, the Court in its Order of June 11, 2010, states,
“There was general agreement that the land was first subdivided in the 1970’s when certain parcels
were allocated their share of the 1875 and 1882 exchange water.” We urge the Court to take note of
the fact that the only “certain parcels” subdivided during or prior to the “1970°s” that could have been
“allocated their share of the 1875 and 1882 exchange water” were located on the South Side of Carmen
Creek. No such parcels were in existence on the North Side at that time.

With respect, the first sale of land from the Palmer homestead was made in 1915, not the
“1970°s” as stated in the Court’s order. In fact, several salés by Mr. Frank Parmenter in the 1960°s
also took place on the South Side, contrary to the order’s language. (Exhibit 3, Sales Chronology.)

In addition, majbr acquisitions by Mr. Parmenter in 1946, 1951, and 1954, resulted in
ownership of some 650 contiguous acres. Significant additional water rights, including additional
“exchange water,” came with those lands. The impression has been created that the 160 acre Palmer
homestead and the 40 acre 1912 Desert Land Patent passed through the decades as a unified and
separate block up to the ﬁling of the Ajax Peak Subdivision in 1980. This is not the factual case.

In the 1970°s, the entire Parmenter holdingsdings were broken up and the residual portion of
the original .Palmer homestead passed through additional owners. Ultimately, in 1979 the remainder
of the homestead was acquired by Maurice Foland and the Ajax Peak subdivision was platted. Some
23 land tramsactions took place involving the original homestead prior to the subdivision.

In 1980 Mr. Foland secured patent to two contiguous BLM tracts and included them in the
Ajax Peak Subdivision. These North Side tracts have also been recommended for exchange rights by
the Department.

In sum, the “general agreement” referenced by the Court is the result of an apparent lack of
factual understanding by those participating in the discussion, rather than upon the actual evidence
previously provided to all, including both sales and large acquisitions.

A mandatory administrative hearing will clarify the record and ensure that the actual evidence

and facts, rather than generalizations, are the basis on which issues are judged at Trial.
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4. The Court ignored the question of enlargement in its denial of the Motion for
Remand. The statute is clear that enlargement is a significant aspect that must be considered in a
Director’s hearing involving objections to accomplished transfer recommendations. Claimants’
Motion to Remand Subcases to The Director of IDWR of May 11, 2010, states (pgl, first para):

“...hereby moves the Court to remand the above subcases to the Director of the Idaho
Department of Water Resources for a hearing to determine whether the Department’s
accomplished transfer findings contained in their Supplemental 706 Report submitted to the
Court in January of 2010 injured existing water rights or constituted an enlargement of

riginal rights.”

In addition, Claimants® Reply to Response to Objector’s Motion to Remand Subcases to the
Director of IDWR...” of June 1, 2010, reiterates (pg5, in both first and second patas.) the statutory
requirement that the question of enlargement of original rights shall be examined through the
required hearing. The langunage of the statute does not provide for a determination or assessment of the
possible outcome of the required hearing or the granting or denial of the hearing on some sort of prior
assessment. The hearing is required when the two statutory requisites — a recommendation for

accomplished transfer by the IDWR and filing of an objection thereto — are met as they are in this case.

5. The Court’s phrase “The evidence is that Mr. Parmenter made the alleged

~ transfer of exchange water from the south side...to the north side in 1948” is incorrect. Although
the Fols Group now claims a 1948 tran.sfer, neither the IDWR 706 Report nor the existing record
contain evidence of any actual transfer, alleged or otherwise. No documentation has been providéd to
show actual intent by prior owners to permanently separate the rights in question from the Decreed
place of use, nor has documentation been provided to support actual intent by prior owners to
permanently place the water on properties now beionging to the Fols Group. Instead, the Department
relies solely on affidavits by two individuals which purport to describe the use of exchange water, but
use at times and locations of convenience by landowners was commonplace.

In fact, Claimants have provided numerous affidavits from individuals in the chain of
ownership and others with work experience on the lands in question which refute any allegation of
intent to remove water rights and transfer rights to a different location. (Affidavit of John Burns,
attached as Exhibit 2.) Without exception, these affidavits specifically discuss the management, use,
and irrigation of the South Side lands throughout the irrigation season, and contradict any assertion of
accomplished transfer of the rights.

The mere use of water at various times and locations does not constitute accomplished transfer,

nor do affidavits from individuals who would have been young children at the time.
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6. The SRBA Court observed that the 1982 IDWR Abstract of Water Rights for
Carmen Creck is a comprehensive description of the various water rights diverted from Carmen
Creck and its tributaries. In its Order of May 25, 2010, the Court further states, “The 1982 Abstract
identified the place of use of the Exchange Water Rights as those owned by the Burns Groupl/
located on the south side of Carmen Creek. The Court also found that the 1982 Abstract was
consistent with the MeNutt Decree.” (Pg6, second full para.)

Thus, in 1982 the Idaho Department of Water Resources officially confirmed and documented
the status of the exchange water rights — i.e. place of use — for the six fracts on the South Side owned
by the “Burns Group” or “South Side Users.” (Note that the “Middle Group” on the North Side is also
within the 1902 Decree Place of Use, and is correctly recognized as such by the Department.) It also
confirmed and documented that the tracts now owned by the “Fols Group” on the north side of Carmen
Creek were within the place of use only for a 1910 License Right but not within the place of use for the
Exchange Rights (or any rights) adjudicated in the 1902 Carmen Creek Decree.

The SRBA Court stated in its May 25, 2010, Order (Pg9, first para.) that the 1982 Abstract
was “specifically prepared by IDWR for purposes of distributing the Exchange Water Rights.”
The correspondence and other descriptive material in the IDWR file record (Burns Affidavit) illustrate
concisely that the Carmen Creek Watermaster at that time was closely involved in the preparation and
review of the 1982 Abstract, and in his final review concurred in its accuracy. The preparation of the
1982 Abstract was not a simple office exercise, but as the IDWR record shows it involved meetings
with water users and field trips, and ultimately distribution to the local court and others in the area
concerned with water rights. This evidence has previously been furnished to all participants.

The 1982 Abstract is clearly a conclusive “benchmark.” It reflects a comprehensive field and

record examination and analysis of facts actually known and existing in 1982 2/. It is very well
documented in the official records and is not based on speculation, generalizations, or memory.

To suggest that the Fols Group’s unsupported claim of transfer, alleged to have taken place in
1948, some 64 years ago, carries sufficient weight to overcome the very substantial development,
review, analysis and official documentation of the 1982 Abstract is unrealistic.

Claims or allegations of transfer or changes in the decreed rights to water preceding the findings
of the 1982 Abstract are without merit.
1/ The South Side Users (Burns Group) recognize that the “Middle Group”of lot owners on the North Side, as distinct from

the Fols Group, are located within the place of use for the rights, including Exchange Rights, Decreed in 1902 and as such
support their entitlement to appurtenant shares of those rights.

2/. The 1982 Abstract was preceded by the 1969 Abstract which likewise conformed to the 1902 Carmen Creek Decree.
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THEREFORE, Claimants respectfully request that the Court grant the requested rehearing and
permit argument on the Request for Remand to the Director. In the alternative, Claimants request that
the Court on consideration of the facts in the record and described herein grant the Request for Remand

and so notify the Director in order that the hearing may be scheduled without further delay.

RESPECTFULLY SUBMITTED this / & ~day of June, 2010.

JOHNE.&RUTHC.B}ERTSV
@f o

JOHN E/BURNS

LS

UTH C. BURNS

SUBSCRIBED AND SWORN to before me this U > _day of June, 2010.

o wiLL 44_2; Y,

SRS Vo) Vyid ///’,
4. = Notary public for Idaho
i = Residing at: Salmon, Idaho

My Conunission Expires: Zﬁ ‘7/ ror5

~
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CERTIFICATE OF SERVICE

| herby certify that on the_/ éj-{gay of <~/vmne , 2010, 1 mailed the

original and copies of this motion, including aii attachments to the foliowing
persons.

1. Original to:
Clerk of the District Court
Snake River Basin Adjudication
253 Third Ave. North
Twin Falls, ID 83303-2707

2. Copies to:
IDWR Document Depository
P.0.Box 83720 ,
Boise, ID 83720-0098

United States Department of Justice
Environmental and Natural Resources Division
550 West Fort St. MSC 033

Boise, ID 83724

Johnny J. and Lana Cabigas
P.O. Box 145
Carmen, ID 83462

Philip Eisenhauer
Shelley Erwin

3608 Foothill Blvd.
Redding, CA 93010

Rodney and Susan Edmiston
P.O. Box 155
Carmen, ID 83462
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Shirley Mattis
P.O. Box 265
Carmen, ID 83462

Robert and Jacqueline Ernest
P.O. Box 32
Carmen, 1D 83462

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, 1D 83711-4449

Steven K. Yowell
3509 Balance Court
Chesapeake, VA 23321

William Clementz
P.O. Box 255
Carmen, ID 83462

Terry and Veralyn Hershey
P.O. Box 121
Carmen, ID 83462

Rick and Linda Rice
P.O. Box 285
Carmen, ID 93462

James and Rowena Quinn
P.O. Box 1473
Carmen, ID 83462

Robert and Franciska Mosher
P.O. Box 123
Carmen, ID 83462

George and llene Matejko

P.O. Box 129
Carmen, 1D 83462
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Danny and Roberia Fadness
P.0O. Box 286
Carmen, ID 83462

John and Ruth Burns
P.O. Box 264
Carmen, ID 93462

James and Cathleen Tippeit
P.O. Box 15
Carmen, ID 93462

James Hudsaon
P.O. Box 173
Carmen, 1D 83462

Thomas and Donna Jackson
P.O. Box 47
Carmen, 1D 83462

Travis L. Thompson

Paul L. Arrington

Sarah W. Higer

Barker Rosholt & Simpson
P. O. Box 485

Twin Falls, 1D 83303-0485

“|Illl'.!.ll.“'

V3, Pag e,

Q_

Notary public for idaho
Residing at: Salmon, Idaho
My Commission Expires:;_ A VL
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75-10061AA
75-10061B
75-10061C
75-10061J
75-10061T
75100612

- 75-10061AC
75-10061AM
75-10062C
75-10062-H
75-10062R
75-10062X
75-10062Y
75-10062AA
75-10062AB
75-10062AL
75-10136A
75-10136B
79-10137A
75-10137B
75-14388

Attachment A

75-10061N
75-10061X
75-10062L
75-10062V
75-14025
7514027
75-14044
75-14046
75-14065
75-14056
75-14057
75-14058

75-10061A
75-10061Q
75-10061R
75-10061Y
75-10061AE
75-10062A
75-10062P
75-10062W
75-10062AC
75-14441
75-14443
75-14540
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John E, & Ruth C. Burns ' May 20, 2010

Box 264
Carmen, |daho 83462

Mr. Garrick Baxter, Atterney
ldaho Department of Water Resources

P.0. Box 83720
Boise, Idaho 83720 - 0098

Re: Carmen Creek

Enclosed are documents which the Department has perhaps not seen, or which were
not considered in preparation of the January 10, 2010 “706 Report” involving Carmen Creek.

The material consists of correspondence and other documents from Department files
and affidavits from a number of individuals with direct knowledge of water use on the South
Side of Carmen Creek. We are preparing our response to the State’s and Mr. Travis
Thompson's filings of May 17 (concerning the interim administration issue) but wanted to
apprise you of these items as quickly as possible.

The enclosed items are:

1. Copy of our motion of May 10, 2010 requesting that the court order the administrative
hearing required by statute in matters concerning transfer recommendations.

2. Nine affidavits by individuals who either owned, lived, or worked on the former
Thomas Palmer Homestead. Without exception these individuals are clear and
unambiguous in their recollections of the continuous availability of water to the "home
place” (the South Side properties) and the irrigation thereon.

3. Seven affidavits by individuals who were subseguent purchasers of the tracts on the
South Side, or who had observations of the continuous availability of water and the

irrigation thereon.

4. Copy of the Court Order dated March 25, 2008 which states the IDWR was to
complete the 706 Report by June 30, 2009.

5. Copies of Court documents dated October 10, 2008; December 5, 2008; March 25,
2009; December 18, 2009; and April 6, 2010 which outline the delays in the trial
schedule resulting from the 706 Report issue, Department’s schedule, and
Department's failure to meet the due date for the report.

6. Copies of the 1969 and 1982 IDWR Abstract of Water Rights for Carmen Creek
District 75-D, and Departmental correspondence relating to review and distribution of

the 82 Abstract.



Baxter, pg. 2

7. Correspondence from Carmen Creek Watermaster stating concurrence with the 1882
Abstract. The quality of the document in the IDWR files is poor, so a typed
franscription and comment by me is included.

8. Copies of Departmental correspondence with watermaster prior to 1982 Abstract
preparation concerning Carmen Creek water rights, appurtenant rights, etc.

You of course have a copy of the January 10, 2010, 706 report, and { note that a copy
was provided to the court by Mr. Thempson in his filing of May 17.

We have not yet received Mr. Ron Carlson's affidavit, former Regional Watermaster in
idaho Falls, describing his involvement in 1989 — 80 in the issue of water delivery to the
South Side properties. We anticipate submitting it with our forthcoming response to the
State’s and Mr. Thompson's May 17 filings. We also have a considerable amount of IDWR
documents relating to water delivery, as well as logs of daily deliveries for the time period
covared in Mr. Seth McFariand’s affidavit. VWe will also provide that material with our court
response to the State’s and Mr. Thompson's May 17 filings.

Please let me know if you have any questions on this material.

Sincerely,
T s TS
Ruth C. Bumns

208-756-3645
treeboxmules@centurytel.net

Copies to:

Clerk of the District Court Office of the Attorney General

Snake River Basin Adjudication Natural Resources Division

253 Third Ave. North P.O. Box 44449

P.O. Box 2707 Boise, Idaho 83711 — 4449

Twin Falls, idaho 83303 — 2702

IDWR Document Repository Travis L. Thompson

P.0O. Box 83720 Barker, Rosholt & Simpson

Boise, Idaho 83720 — 0098 113 Main Ave. West, Suite 303
P.O. Box 485

United States Dept. of Justice Twin Falls, ldaho B3303 — 485

Environment & Natural Resources
550 West Fort St., MSC 033
Boise, Idaho 83724



Index of Attachments to Burns’ May 20, 2010 Letter to Garrick Baxter, [IDWR

1. Copy of Motion of May 10, 2010, conceming IDWR Administrative Hearing.

2.-3.  Affidavits by Individuals who owned, lived, or worked on the former Palmer homestead, who
were nearby or adjacent residents, purchased S. Side tracts, or discussed S. Side irrigation with
owners or residents of Parmenter home place.

a.

1

0.

g.
h.

i.

j-

k.

L.

Affidavit by Robert Parmenter. Resident, son of owner, from 1947 to mid-1960’s.

Affidavit by Jerry Parmenter. Resident, son of owner, from 1948 to 1962.

. Affidavit by Butch Howick. Resident, operated for father, several years late 1960s.
. Affidavit by Mike Werner. Resident with father, 1974 to 1975 or 1976.

. Affidavit by Robert Merrick. Owner for 3 years, 1976 to 1979.

Affidavit by Mike Emest. Worked for Robert Merrick, several years.
Affidavit by Bill Howell. Nearby rancher since 1926.

Affidavit by Scoop Aldous. Adjacent rancher, 1956 to 1960.

Affidavit by John Aldous. Adjacent rancher since 1975.

Affidavit by John Burns describing conversation with Robert Parmenter.
Affidavit by John Burns describing conversation with Robert Merrick.

Affidavit by Ruth Burns describing conversation with Jerry Parmenter.

m.Affidavit by John Bums describing conversation with Kim Wolfley.

n.

0.

P-

Affidavit by Robert Ernest. Purchased S. Side tract in 1969 from Parmenter.
Affidavit by Gary Anderson. Purchased S. Side tract in 1977 from Merrick.

Affidavit by Underwoods. Purchased S. Side tract in 1981 from Foland.

4, Copy of Court Order of March 25, 2009 with 706 Report Deadline (June 30, 2009.)

5. Copies of Court documents dated October 10, 2008; December 5, 2008; March 25, 2009;
December 18, 2009; and April 6, 2010 concerning delays and postponements of trial schedule.

6.-8.  Copies of 1969 and 1982 IDWR Abstracts and related Departmental Correspondence.

INDEX OF ATTACHMENTS TO EXHIBIT 1, AFFIDAVIT OF JOHN BURNS.



Robert L. Harris, Esq. (ISB #7018) Z@ }y

Luke H. Marchant, Esq. (ISB #7944)
HOLDEN, KIDWELL, HAHN & CRAPO, P.LL.C.
1000 Riverwalk Dr., Ste, 200

P.O. Box 50130

Idaho Falls, Idaho 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA Subcase No.: _See Exhibit A,

Case No. 39576 MOTION TO REMAND SUBCASES TO
THE DIRECTOR OF IDWR FOR
INJURY ANALYSIS PURSUANT TO
IDAHO CODE § 42-1425(2)(a)

John E. Burns, Ruth C. Burns, George Matejko, Rick Rice, Linda Rice, Robert M. Ernest,
Jacqueline D. Ernest, William-W. Clementz, James R. Quinn and Rowena D. Quinn, by and through
counsel of record, Robert L. Harris of Holden, Kidwell, Hahn & Crapo, P.L.L.C., hereby moves the
Court to remand the above subcases to the Director of the Idaho Department of Water Resources for
a hearing to determine whether the Department’s accomplished transfer findings contained in their
Supplemental 706 Report submitted to the Court in January of 2010 injured existing water rights or
constituted an enlargement of the original rights. The objectors specifically objected to the 706
Report’s findings that an accomplished transfer had effectively removed water from their respective
properties on the south side of Carmen Creek to the north side of Carmen Creek. Such a finding

would necessarily require that any and all irrigation on the south side ceased entirely, and the



claimants have not had an opportunity to present evidence from prior landowners testifying to the
continued use and utilization of water late in the irrigation season on their respective properties.
While the above claimants had presumed that the hearing pursuant to Idaho Code § 42-
1426(a) would likely have been set up automatically, and our review of the Court documents, it
appears that such 2 hearing has not been provided for at this point. Depending on the Director’s
schedule, we hope to have the hearing as soon as possible, and not jeopardize the currently scheduled
trial date to be held in Ociober of 2010,

The hearing for this motion will be held on June 3, 2010, at 1:30 p.m.

DATED this lé!fl\ay of May, 2010,

Ltz L

Robert 1. Harris, Esq./
Attorneys for John E. Burns, Ruth C. Burns, George
Matejko, Rick Rice, Linda Rice, Robert M. Ernest,
Jacqueline D. Emest, William W. Clementz, JamesR.
Quinn and Rowena D, Quinn

2 - MOTION TO REMAND SUBCASES TO THE DIRECTOR OF IDWR FOR INJURY AVALYSIS PURSUANT TO IDAHO
CODE § 42-1425(2)(4)



I.

CERTIFICATE OF SERVICE

I hereby certify that on the [9% day of May, 2010, I mailed the original and copies of
this objection, including all attachments, to the following persons:

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twin Falls, ID 83303-2707

Copies to:

IDWR Document Depository
P.O. Box 83720

Boise, ID 83720-0098

United States Department of Justice
Environmental and Natural Resource
Division

550 West Fort Street, MSC 033
Boise, ID 83724

Johnny J. Cabigas
1267 Mobil Ave.
Camarillo, CA 93010

Philip Eisenhauer
Shelley Erwin

3608 Foothill Blvd.
Redding, CA 96001

Rodney & Susan Edmiston
PO Box 155
Carmen, ID 83462

Shirley Mattis
PO Box 265
Carmen, ID 83462

Robert & Jacqueline Ernest
PO Box 32
Carmen, ID 83462

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, ID 83711-4449

Steven K. Yowell
3509 Ballance Court
Chesapeake, VA 23321

William Clementz
PO Box 255
Carmen, ID 83462

Terry & Veralyn Hershey
PO Box 121
Carmen, ID 83462

Rick & Linda Rice
PO Box 285
Carmen, ID 83462

James & Rowena Quinn
PO Box 1473
Carmen, ID 83462

Robert & Fransicka Mosher
PO Box 213
Carmen, ID 83462

MOTION TO REMAND SUBCASES TO THE DIRECTOR OF IDWR FOR INTURY ANALYSIS PURSUANT TO IDAHO

CODE § 42-1425(2)(A)



George Matejko
PO Box 129
Carmen, ID 83462

Danny & Roberta Fadness
PO Boc 286
Carmen, ID 83462

John & Ruth Burns

PO Box 264
Carmen, ID 83462

GAWEDATARLH\1569) Bums, JohnMotion, Remand, wpd

James & Cathleen Tippett
PO Box 15
Carmen, ID 83462

James Hudson
PO Box 173
Carmen, ID 83462

Travis L. Thompson

Paul L. Arrington

Sarah W. Higer

Barker Rosholt & Simpson
PO Box 485

Twin Falls, TD 83303-0485

G e AL
Robert L. Harris, Esq.
Holden, Kidwell, Hahn & Crapo, P.L.L.C.

4 — MOTION TO REMAND SUBCASES TO THE DIRECTOR OF IDWR FOR INTURY AVALYSIS PURSUANT TO IDAHO

CODE § 42-1425(2}(A)



Exhibit A
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Statement of Robert F. Parmenter

10129 Highway 41 North
Dillon, Montana 58725

| reside at 10129 Highway 41 North near Dilion, Montana 59725, where |
own and operate a cattle business.

On February 25, 2010 | met with John Burns at my home near Dillon to
discuss the water use on the home place surrounding the house my father buiit

in 1947. | understand Mr. Burns now owns the house and a portion of the
acreage where my family and | resided. The following is my recollection of the

property and its use:

In 1946 my parents purchased the “Cooper place” of about 350 acres on
Carmen Creek. The Cooper property consisted of the ariginal Thomas Palmer
homestead and two other contiguous parcels. :

| lived with my parents first in the original homestead house on the South
side of Carmen Creek and then in the house which my father built in 1847 next
to the old house. | resided there until the mid-1960's when | maved elsewhere.

| recall my father landscaped the area surrounding the house and planted
the spruce trees and willow tree which have survived to this day and are now
quite large. An apple orchard existed in the field in back of the house at the
time we moved there. The trees were old at that time, but were productive and
provided several varieties of late maturing apples, both cooking and eating.

My Mother always had a large garden with vegetables and raspberry
bushes. The garden lay in back of the house and extended toward the road.
We flood irrigated. the garden, orchard, back field, and area surrounding the
house season-long from the historic upper ditch.

A large field of about 20 acres extended westward below the Carmen
Creek Road from the drive in front of the house to the adjacent ranch property.
We grew two crops of aifalfa-Orchardgrass hay there each year. We irrigated
this field primarily from the same upper ditch and partially from a lower ditch
which passed below the house and above the milk bam. The lower ditch was
also an old ditch and flowed through the season.
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Parmenter Statement pg. 2

in the early 1960's the Idaho Fish & Game Department installed a fish
screen on the lower ditch just below the headgate and cutout which regulated
the ditch flow. | always called this screen a "fish killer" as the salmon and
steelhead tended to get caught and crushed in the wiper mechanism. Keeping
the dead fish cleaned from the screen was a frequent chore.

My father acquired additional acreage in 1851 and 1954 which brought the
size of our ranch property to about 650 acres on both sides of the Creek. Those

purchases increased our irrigated acreage significantly.

In addition to our hay and cattle we ultimately ran about 60 head of milk
cows. | built the milk barn to accommodate that operation.

Our family taok pride in the appearance of the home, landscaping, and
surrounding fields, and kept it well tended and irrigated until the time when the
last of the property including the home place was sold by my father in 1976. We

had begun to sell parcels in 1968.

Signed#@&;.@_@
Robert F. Parmenter

Notary: Z;,p., W

Notary Public Residing At: W

VICNI ANDERSEH
NQTARY PUBLIC for the
; State of Mortana

§ Residing ai Dillon, Mortana
. My Commission Expiras
Septer-lber 18,2011

My Commission Expires: P -1 ~So( /
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Statement of Jerry Parmenter
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| reside at ghi3» S&M?ﬂ , &% > r_,gy( Sswey— , Montana. From
about 1948 untit 19421 lived on Carmen C ek near Salmon, Idaho, with my
family in the home my farther, Frank Parmenter, built. | understand that the
house and nearby land is now owned by John and Ruth Burns, and several

others on the South side of Carmen Creek.

On April 17, 2010, at the Fairgrounds near Carmen | spoke with John
gurns conceming my recollections of the home place and our use of water in

connection with our ranching activity there.

My father owned some 600 acres and we ran range cattle, sheep, and
had a herd of 40 milk cows. The rilk barn was located below the house. We
also had a large shop building, and others buildings or sheds remaining from

the earlier days.

| recall the willow that was planted by my Mother in front of the house, and
the spruce trees planted in back. We had a large garden area in back and an

apple orchard nearby.

The nearby area including the orchard, garden, house site,and
surrounding hay and pasture ground was irrigated from what we called the
“Rose Ditch.” Mr. Fred Rose owned the next ranch below us. Another ditch
with an Idaho Department of Fish & Game fish screen passed between the milk
barn and shop building but due to its location on the lower slope it provided

water to less of our acreage.
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We were always able to keep the land irrigated through the season. n
those days a rancher could move his water as needed to different parts of the
property in order to make the-pest use of it.

Signed: Date: 4-2& 2010

/ | /] (;

i/}
Notary: ‘WM N Y e
N Public Residing At: ./ /i'55
My Commission Expires: Dy "f I Dol
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Statement of Butch Howick

Highway 93 South
Salmon, ldaho 83467

On April 29, 2010, | spoke with John Burns at our property south of
Salmon, idaho, concerning the several years in the late 1960's when | worked
with my father on the Parmenter place up Carmen Creek.

My father, Eamar Howick, had rented the property and house from Frank
Parmenter. and resided in the house built by Parmenter-in the 1940,s. In
addition to the house, the facilities included a shop building, garage, milk barn,

and other sheds, corrals, etc.

My father had severely injured his hand in an accident, so in addition to
caring for my place up the Lembhi it was necessary for me to work the property

up Carmen Creek too.

We milked up to 70 dairy cows and also ran range cattle. We had no
sheep. -

A large garden was loczted behind the house. An archard with a number
of mature trees and varieties of apples was further behind the garden and a
pasture area extended beyond that. We mostly used that area to graze our few

horses.

In front of the house to the west was a large field that extended from the
driveway to the next ranch. The field was bounded on the upper side by the
Carmen Creek Road and the lower side by Carmen Creek. We cut two crops of

hay in that field each year.

Flood irrigation for that hay meadow and the house, orchard, garden, and
back pasture was provided primarily by a ditch that passed into the upper end
and along the top edge of the back pasture, crossed under the Carmen Creek
Road, and crossed under the road again to enter the high side of the hay
meadow on the west. It then entered the next ranch. Smaller distribution

ditches enabled the house area, garden, etc. to be irrigated.

A second ditch passed between the shop building and the milk barn and
crossed the lower portion of the hay meadow and then passed into the next

ranch.
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Howick Statement pg. 2

These ditches provided continuous water for the full season. This portion
of the ranch on the south side always had sufficient water.

We grazed the milk cows in the creek bottom and the lower benches of
the north side closest to the creek. We grew hay on the benches above that.

Since the hay acreage on the north side was at the lower end of a lengthy
ditch system, the water loss before reaching the property was considerable and
the flow was inadequate at times. We would then adjust our irrigational timing
in that area to those periods when Mr. McFarland could provide water from his

adjacent rapch that was surplus to his needs.
}M . -

Signed: No
Butch Howick
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Statement of Mike Warner

Salmon, ldaho 83463

Y el '
i lived on the Parmenter ranch which my father rented from Frank Parmenter from

about 19?€until ihe time when Mr. Parmenter sold the property in about 1975 or 1876.

The house we occupied was located on the south side of Carmen Creek. Mr.
Parmenter built the house shortly after World War 2. In addition to the house, a large shop
building and milk barn were there, as well as some other outbuildings.

The property on the south side of the Creek was imigated from two ditches. One was
close to the Carmhen Creek road and crossed under the road and then back. The other ran
betwesri the shop-and barn. Beth passed through the property and .then.o_n_!g_\g;{,tl_at_ _is_npw _the

John Aldous ranch.

That field is now split between the Rice, Matejko, and Burns properties, and continues
to be irrigated to this day by them. In back of the house was a large garden area and an
orchard, with more irrigated meadow ground o the east. .

Mr. Parmenter had earlier sold a tract to Bob Ernest and our eastern fence was at the
Ernest property boundary. A third ditch provided water to the Emest land. He buiit a home
there, but another house owned later by Jerry Hamilton did not exist while we were on the

ranch.

We did not have dairy cows, but did have sheep and cattle. The cattle were black
angus but we didn't run them on the range, We used the Irrigated ground on the south side

for pasture.

During-the several years while we operated the ranch the ditches flowed through the
irrigation season and we kept the house area and adjacent fields irrigated. We always had
sufficient water on the south side to keep the land productive and green.

When Mr, Parmenter began fo break up the property for subdivision-we moved to

Kirtley Creek. | now live in Salmon and my work involves trave! in the surrounding area so |
have remained familiar with Carmen Creek. My cbservation is that the land has continued to

be irrigated through the years. %
Signed: W’ M No Mﬂd_ K 10 é/‘.l_/
Mike Warner . :
Notary. Public, Residiﬂg‘kt'k?&é&ad__\jj&fkd

SO0l 20 1

Date; 5"‘ 3‘ 2

y Commission Expires: [DrLlr-20]]




Statement of Robert A. Merrick

2418 East Locust Lane
Nampa, Idaho 83686

On March 23, 2063,’[ spoke with John Bums of Carmen, Idaho, concerning my time on
the ranch property in Carmen Creek which my family and | formerly owned. | understand he
resides in the same house In which we lived during our ownership.

| purchased the house and approximately 428 acres from Mr. Frank Parmenter in
1976. The area surrounding the house was landscaped lawn and trees, including spruce
trees in back and a willow out front. Access was via a short driveway extending from the
Carmen Creek Road on the south. The road ran roughly east to west.

: Several outbuildings were located nearby, including a large shop building and a dairy
barn down the slope from the hause. The subdivision road did not exist at the time we lived

there. Ours was the only house on the property.

An apple orchard was behind the house in the large pasture extending to the east. A
large garden area lay between the house and the pasture and extended almost to the road.
The area west of the house was a large open irrigated pasture from our driveway to the
bount_:::rs:j of the Aldous ranch property. We used the pasture for the 30 to 40 dairy cows that
we milked.

) We irrigated the pastures from two ditches which passed near the house. The lower
ditch flowed between the shop building and the milk barn and traversed the lower portion of
the pasture until it entered the Aldous ranch. The upper ditch crassed the pasture behind the
hoqsg, pagsed under the Carmen Creek road, and ran next to the road for a short distance
until it again passed under the road and ran across the top of the large field. This ditch was
used to irrigate the orchard and the area surrounding the house, as well as the pastures.

We flood irrigated from both ditches which carried water until the end of the irrigation
season. We kept the pastures and area surrounding the house green and productive. When
we PUI'ChasF_.-d the property from Mr. Parmenter it was well irrigated and had good water
rights. The rights were not iost or abandoned at that time or during our ownership.

Signed; W Notary: ﬂ :f Cf)"‘bA/
&\\@%‘._ & Co %, obert A. Merrick
P, [, Notary Public, Residing At: M&mg k, I,O
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Statement of Mike Ernest
59 Fulton Road '
Salmon, |daho 83467

| reside in Salmon, Idaho, whete [ operate an electrical contracting business. | have
been a resident of Lemhi County, Idaho, for 38 years. For many years ] resided in Carmen
Creek with my parents.

| spoke with John Burns of Gamen, idaho, on April 9, 2010, concerning my personal

knowledge and experience with the irrigation and ranch activities on the Parmenter fand, and

in particular with Robert Merrick’s use and ownership of the property.

| worked for Mr. Merrick helping milk his dairy herd, cutting and hauling hay, and
irrigating. | believe Mr. Merrick leased the Parmenter place for some time prior to his
purchase of the house and land. He lived there for several years, and eventually sold to the
.Wolfley interests.

My recollection is that Mr. Wolfley lived there for a short time until the late 1970’s.

Following that, the ranch was broken up and subdivided.

During the time | worked there the property on the South side was always irrigated and
kept green and productive. Three ditches provided continuous fiow on the South side
hetween the Carmen Creek road and Carmen Creek. |

The lower ditch which passes between the milk barn and the shop building that
Parmenter constructed crossed the large hay and pasture area west of the Parmenter house.
The middle ditch served all of the ground between the road and the creek from the east line
of the property to the west line where the Aldous ranch begins. The upper ditch serves the
portion of the property east of the Parmenter house.

| have observed the area for many years following my work for Mr. Merrick and to this
day. It has always been irrigated for the full season.

Signed: W _ Notary:

Mike Ernest | e Notary Public, Residing At: W

59 Fulton Road _
Salmon, ldaho 83467 . S

= " . 0 -

~
-

Date: hg-:h | 2010 S l'-'lMy. Cpmmission Expires:. “3%4/20//




Statement by Mr. Bill Howall
Use of water on Carmen Creek

| lived on Carmen Cresk from 192to 15%. | awned property both beiow Mr.
Frank Parmenter and then iater up the creek from Mr. Frank Parmenter.

It was my observation that Mr. Parmenter imigated his property on the south side
of the creek for the full irrigation season tili the freeze.

Signed wfﬁ%’

Mr. Bill Howell

O YA ﬁ_tolanj v, w, 2008

hcfmm,ﬁm&m‘- - 2- 2013
M‘;MUNWI D




Statement of Scoop Aldous _
Observations on Watar Use - Carmen Creek

| lived with my family on the ranch next to the Parmenter home place
property from 185% to 18£& During that time i managed and irrigated the
meadows and livestock, as well as maintained the improvements, ditches,

fences, buildings and so on.

The ranch is located downstream from the Parmenter land, and is irrigated

using the same ditch system that passes through the home place upstream. At

one time both ranches were owned by brothers, John and Thomas Palmer.

On the South side where the residences were located, both properties
were served by three active ditches.

Because the same ditches served both properties, it was necessary to
coordinate the irrigation work so that each would derive the greatest benefit of
the water use. The Parmenter house was relatively new and nicely landscaped,
with lawn, willow, evergreen, and apple trees. It had a large vegetable garden.

" The ditches were very old and supported large cottonwoods along the banks, as
they do to this day. The willow is now huge, and is a Carmen Creek landmark.
So are the big evergreen trees at the rear of the house.

In addition to flood irrigation, Mr. Parmenter had an underground pipe
system from the ditches to outlet risers in spots. Pipes aiso passed under the
Carmen Creek road to provide flood irrigation to those parts of the land where
the road lay between the irrigated land and the ditch or both upper ditches.

| observed that the Parmenter place was always green through the
summer, and that irrigation there continued through the season until freezing.

signed X aomw’ 2k peer

Scoop Aldous 1011 South Church St. kg7,
. Salmon, daho 83487 & . {0TA/ 2

S
Notary: 76—\» /ﬂ-ﬂ | =
’;)/

.
2

Uy

Notary Public, Residing at.

My Commission Expires: 7-/1 5/'1-4» ? s




John Aldous statement: 4-26-10

| have been ranching on Carmen Creek since 1875 and | have been maintaining
the two lower ditches an the south side during that time. The Burns have been
helping with that work since they moved here 18 years ago, sharing costs and
labor. Matejko, Rice and Quinn's have also done work on the ditches.

Additionally, during the time that Rebert Marrick owned the Parmenter home

place he and | worked together to maintain the two ditches.
Signed:'fapﬁ—— ﬂﬂ-—:—,i' Notary Pu i;:! ', ]‘{ f 5,(2 L_g ]

Notary Public Résiding At:jﬁ- f meon \ijﬂJxa

John Aldous
PO Box 44
Carmen, Id 83462

My Commission Expires: /() - { - D5 ¢/




Statement of John Burna

Meoting and Discussion with Robert F, Parmenter
Dillon, Montana

February 25, 2010

The following describes my personal discussion with Mr. Robert Parmenter concerning
his recollections of his period of residence on the former Thomas Palmer Homestead in
Carmen Creek. | reside at 362 Carmen Creek Road in the house buiit by Robert’s father,
Frank Parmenter, in 1847. 1 and my wife, Ruth, have resided there since 1988.

A Alreedl

| met with Mr. Parmenter at his home, 10128, Highway 41 North, Dillon, Montana, on
the morning of February 25, 2010. He agreed to meet with me in arder to discuss his family's
irrigation of the home place and land surrounding it during the time when the Pammenter
farnily owned the ranch property. Their ownership began in 1846, and by 1954 totaled about
650 acres. In 1968 the family began to sell portions of their holdings and by 1976 the last

acreage was sold.

_ According to Mr. Parmenter, they initially resided in the original house on the old
homestead south of the Creek. They built the new house in 1847 next to the original house
on the side toward the Carmen Creek Road. Two historic ditches flowed through the home
place, one above the house close to the road, and one lower between the house and milk
barn. Both remain in their original locations except for some changa in alignment of part of
the upper ditch necessitated by reconstruction of the Carmen Creek Road. Robert recalls he
worked on the road project, operating a slip during the day shift and driving a gravel truck

during the night shift.

The drive next to the house and down to the lower ground next to the Creek was the
ariginal access to the property. The Ajax Peak subdivision road, built in 1978, now bisects
the large 20 acre fisld that extended from the drive in front of the house to the boundary of
what is now the Aldous ranch. The portion of the field from tha subdivision road back to the
house and the area surrounding the house is now part of the Burns property, and the portion
between the subdivision road and the Aldous line to the west is now the Matejko and Rice

properties.

Accarding to Mr. Parmenter, fhey irrigated the property season-long. Both ditches
flowed for the season. The higher elevation top ditch was used to flood irrigate most of the
ground, including around the house and the field to the west, as ia the case today.

The Parmenters harvested two cuttings of hay, largely affaifa and orchard grass, from
this field each season. The fleld was irrigated primarily through the top ditch. Although the
iower ditch also ran season-long, it did not have enough elevation to flood a large area until

further toward the west end of the property. They normally had a large stack in a dry corner

of the field, and Robert recalls having a runaway with a hayslad team when he was feeding.
He was thrown fram the sled across the team when the runaway hung up on a frozen bundle

of fence wire and atopped abruptly



Parmenter, page 2

The Parmenters always raised a (arge garden, vegetables and raspberry bushes. If lay
behind the house on the east and extended almost ta the Carmen Creek road. it was
irrigated from the top ditch as was the large back field and orchard.

The orchard remains tdday. and is quite old. Robert recalls that the orchard was not
planted by them but was old when they moved there. The water could be moved from the top
ditch though smalier distribution ditches in order to cover the area. They normally used the

back field for grazing.

He recalls his father planting the spruce trees behind the house and the willow tree on
the west side. Those trees are now guite large, the willow being some 13 feet in
circumference, and the spruce trees each over 6 faet in circumference. Core drilling of the

“spruces confirms that their age dates from the 1840's.

Mr. Parmenter recalis the construction of the idaho fish and Game Department fish

wheel and screen on the lower ditch in the early 1860's. The screen is Iocated on an
easement granted to the [daho Fish & Game in 1981 for that purpose. Robert referstoitas a
"fish kiiler." He stated that removing mangled dead figsh, primarily saimon but some
steelhead, from the screen was an unpleasant but fraguently necessary chore in order to
keep the water flowing through the screen. The wiping mechanism itself wouid catch and
crush the fish, clogging the scraen. A program of screen replacement is now underway on

Carmen Creek with an improved design.

In addition to the house, the Parmenters also constructed a large shop building and a
milk barn. Mr. Parmanter stated that the largest numnber of milk cows they had at one point to
be about 80 head. They produced Grads A milk for a creamery in Montana.

A small wood frame building between the house and the shop was used as a wood-
shed by the Parmenters. Robert stated It was in existence when they moved to the property.

In mare recent years it has been usaed as a garage building and loafing shed.

Mr. Parmenter also recalls that he and his father contracted with Mr. Larry Biils to
extend the Parmenter Ditch on the bench south of the Carmen Road to Mr. Bills' land on the
large bench above the bluffs overlooking the Salmon River. The ditch carries water from
Freeman Creek and is roughly six miles long. The Pamenters used the older (upper)
segment of the ditch initially to carry water to their land south of the road and homestead.

g2 20 S s vy B

Notary Public, Residing At:

John E. Burns
362 Camen Creek Road  _.......,,

P.O. Box 264 U cory,”
Carmen, Idaho 834823




Statement of John Burns
Discussion with Robert A. Merrick
March 23, 2010

| spoke at iength with Mr. Robert Merrick by telephone on March 23, 2010,
concerning his knowiedge of the time when he and his family resrdgd on the
property he purchased from Mr. Frank Parmenter in 1976. At the time of our

conversation he was at hi
Carmen, idaho.

ET Y LY -

s home in Nampa, idaho and | was at home in

Mr. Merrick purchased over 400 acres of the Parmenter holdings. A large
block on the North side of Carmen Creek had previously been sold by
Parmenter to Mr. Archie McFariand. Three small tracts on the South side above
the home place had also previously been sold by Parmenter.

Mr. Merrick and his family resided in the house constructed by Parmenter
which is located on the original home place at the site of the homestead house,
and which includes the irrigation ditches passing near the house and
outbuildings. :

He noted that he used the milk barn milked 30 to 40 cows. The cows
grazed the irrigated pastures above and below the house. He kept the
pastures, orchard, house vicinity, and garden area well irrigated through the full
- irrigation season.

. John E. Burns
362 Carmen Creek Road
P.O. Box 264
Carmen, Idaho 83462 My Commission Expires: _{s-2 5O\
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Statement of Ruth Bums

PO Box 264
Carmen, |d 83462

20101 spoké with Mr. Jerry Parmenter at the
r. Parmenter had spoken with my husband the day

On Sunday afternoon April 18,
invalving our property on Carmen Creek and |

Lemhi County Fairgrounds. M
before about the water issues

wanted to thank him.

On 8

During my conversation with Mr. Parmenter | explained to him that a man who
lived on the north side of the creek on the upper bench was trying to say that
ed on the property and owned the

during the time that the Parmenter family liv
whole ranch they had moved the water from the south side of the creek up to the

upper bench on the north side of the creek in the late season.

Mr. Parmenter said, 'Why would we do that? Why would we move the water from
the house, the orchard, the garden, the hay field, pasture and the milk barn on

the south side of the creek?
Mr. Parmenter went on to explain to me that they ran the ditches on the south
side of the creek all year round. ' ‘

Further, Mr. Parmentar told me that as they had less water right on the north side
upper bench to the McFarland water right that the upper ditch on the north side

was shut off in the late season on the Parmenter property.

Signe&@&waw; ﬁ?ﬁﬁ;)/ 5;9[ K
Notary Public, Residing At 22/ 11 O@IJ

Ruth Burns
PO Box 264 AWM
\) |
Carmen, Id 83462 ;;RY s lm,,"
. ,,0(" %
# is’ﬁon Expires: E@Lg
”
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Date; ,?// 2&//0 .f i )
AW

7 A, '\'\ qz“:.

’I,’,‘T ).glmmg"‘:joz: =



. ga

.\J s

Statement of John Burns
Telephone Conversation with Kim Wolfley

March 21, 2010

During the evening of March 21, 2010, | spoke by telephone with Mr. Kim
Wolfley concerning his recollections of the period when he owned a portion of

the property formerly owned by Mr. Frank Parmenter. He purchased the land in

rom Merrick & Ihli who had previously purchased the acreage from

1977 1
Parmenter.

Mr. Wolfley resided in the house constructed originally by Parmenter until
his sale of the property in 1979. No other residences existed on the property.

The area on the south side of Carmen Creek was irrigated by two ditches.
The lower ditch passed above the miik barn and onto the property awned by Mr.
Gary Anderson, then onto the property owned by Tim Jewell, and ultimately to

the Aldous Ranch.

The upper ditch entered the large meadow and orchard in back of the
house, passed under the Carmen Creek Road and ran adjacent to the road until
it recrossed and entered the Anderson property and onto the Jewell land and

then the Aldous Ranch. -

The Ajax Peak subdivision road did not exist at this time, and the
parmenter, Anderson, and Jewell [ands were an open hay field from the house
to the Aldous Ranch line. Mr. Wolfley raised two crops of alfalfa hay on the

property.

Mr. Wolfley stated that they milked 30 cows at the mifk barn. They also
ran cattle on the government range.

He noted that water was always available, and that the neighbors would
work the timing of their irrigation whenever necessary in order to help each
other during drier periods. His ranching experience also included the Keystone
Ranch up Freeman Creek, the major tributary of Carmen Creek.



Burns, page 2

Mr. Wolfley stated that the water rights from the 1802 Carmen Creek
Decree were very important, and were intact when he acquired the property.
He stated that no rights had been abandoned or given up in any way prior to or
during his ownership.

{/f,,.__-;- Notary 5‘ //M

John E. Burns Notary Public, Residing At: Sd&en/, ID.
362 Carmen Creek Road -
P.O. Box 264 /
Carmen, Idaho 83462 My_CommissiRn Fxpires: >/9 [0S

S oARE T

B L pyaa g

@ LY YL )
//’/ ?;qTE of \0\\\\

IR



Statement of Robert Ernest December 10, 2008
Use of Water on Property, Carmen Creek

i started coming to Salmon/Carmen Creek in 1857 to hunt and camp. |
had been tald by my brother- in- law about Carmen Creek. | saw that the land
owned by Mr. Frank Parmenter was always well watered in tha fate season when

| was here to hunt so | realized It had good water rights.

| met with Mr. Frank Parmenter in his home, which is now the Burns
property, after he put the ranch up for sale. He showed me the property on the
south side of the creek between the creek and the Carmen Creek Rd. that
included his home. He told me that It had the best water rights. | was not
interested in property that did not have good water rights.

There was other property that Mr. Parmenter showed me which only had
high water rights but | paid $500 an acre more per acre for the property that was
on the old homestead with the ald water rights and made sure that it was in the
deed that the water went with the property. My actual purchase was in 1969.
Mr. Erin Robie handied the paper work.

After we were living on the property Mr. Archie McFariand came along one
day and took my siphon out of the ditch. My father Mr. Robert A. Emest told him
that we had all the water rights and he had better put the siphon back in the
ditch. Mr. McFariand did so and he didn't bother us again.

The property was flood irrigated when | purchased it but { put in & sprinkier
system so that there was not so much water. The lower ditch on the property
was always so full that it was also a problem. There were sheep in the lower

pasture and woods at that time.



Page 2

| have continued to irrigate the property for the full irrigation season since
my purchase. 1 did seil the adjacent parcel to my home to my father who '
subsequently sold it. It is now owned by Bill & Katie Clementz, and has been
continuously irrigated since | soid it. | also purchased a two acre parcel which

was batween me and what is now the Quinn praperty.

At the time of my purchase from Mr. Parmenter my land was irrigated meadow

Signed ETKWM Wéﬂ&(ﬁ /J//r £

Robert M. Ermnest Jacquahne D. Ernest
392 Carmen Creek Rd.

PO Box
Carmen, Idaho 83462

Notary: Q—
Notary Public, Residing at: ylaven, (®

22012

My Commission Expires:
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Statement of Gary Anderson

Water Rights and Use
Lot 1, Block 1, Carmen Creek Ranchettes, Carmen, idaho

{ acquired this tract on December 2, 1977 from Robert and Jane Merrick
and Michael and Linda Ihli, and constructed a home there in 1981. This tract is
a part of the original Thomas Palmer homestead . The road into the Ajax Peak
Subdivision had not yet been buiit along the northeast boundary of the property
so the irrigated meadow extended unbroken over to the driveway accessing the
house built by the Parmenters in the 1940's. The land to the west of my line

‘was also unbroken meadow (Lot 2) and was acquired by Tim Jewell.

DOUI Nl Yy Ui LMo plupieity,

The property was simply irrigated meadow and not landscaped prior to
construction of the house. Water from the lower ditch was used season long to
irrigate the area around the house (including new lawn and trees) from the time
construction was completed until | sold the home in 1994.

The lower ditch divides the property with about half the ground above it
and the same amount below. The upper ditch enters the property after passing:
under the Carmen Creek Road perhaps 150 feet northeast of where the line
between my land and the Jewel land meet the road right-of-way (now Rice-

Matejko line.)

| used water from the upper ditch to flood the pasture area to the extent
the watermaster made it available. My interest was primarily in maintaining the
attractive appearance of the meadow soO | tended not to irrigate as intensively as

one would for hay production. -

At one point | permitted rancher John Aldous to irrigate the ground and cut
hay on it, but excessive irrigation resulted in moisture in the crawl space of the
house, and | terminated the hay arrangement. Not owning stock myself, at
times | also permitted others to graze the ground .

| Mr. Jewell irrigated his property frequently. He sold the house he buiit in
the late 1970's to Mrs. Linda Metcalf, with a small part of the property when he
was transferred out of town. | understand he later sold the pasture acreage to
her and Mr. Rick Rice when they married. He permitted hay cutting and grazing

on his land.



Anderson Statement Page 2 of 2

| first paid water tax in 1982, and thereafter each year until | moved. My
understanding and belief was that by using the water each year and paying the
tax | was protecting all rights connected with the praperty. | also understood
that the tax was for water delivery to the several subdivided tracts on the south

side of Carmen Creek.

Signed: @1 q%%-. de o/
Gary Anderson '

404 Broadway Street
Saimon, |daho 83462

Date:___aé_a’m%_a@f
Notary:._ &—/

Notary Public, Residing at: Sula.

...||Il.|'|."

6 3 2013 SUORL L Aot

My Cornmission Expires:
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Statement of C.L. Underwood and Mary W. Underwood
' Water Rights and Use
Lot 1, Ajax Peak Subdivision, Carmen, ldaho

We acquired Lot 1 of the Ajax Peak Subdivision on Carmen Creek on July
1, 1981, from Maurice Foland, the developer of the subdivision. We resided
there continuously until the property was sold to John and Ruth Burns on July
21, 1989. At the time of our purchase the property was very well watered.

The deed from Mr. Foland states in part, "Together with all water and
water rights, ditches, and ditch rights appertaining thereto or used in connection

_therewith."

The residence on the property was built by Frank and Mary Parmenter in
or about 1846, and is on the site of the original Thomas Palmer homestead
dwelling. Other major buildings present are the “milk barn” and farge shop .

building.

The property contains an orchard of six very old apple trees in the back
pasture, very large spruce trees adjacent to the back of the house, a huge
weeping willow tree in front, and very large cottonwocods along the two ditches
serving the property. The headgate for the lower ditch is located on the
property. That ditch passes below the shop building and above the milk barn.
The headgate far the upper ditch is located about half a mile above the :

property.

Distribution ditches enabled water to reach the various parts of the lot. In
order to simplify irrigation we installed a metal diversion box.in the upper ditch
with two pipe outlets. One pipeline fed a pump which enabled sprinkling, rather
than flooding, the area between the house and road, portions of the pasture, the
lawn and trees, as well as watering stock. A second flexibie pipeline enabled

directing water to “high spots.”

As a result of an inquiry by us to the ldaho Department of Water
Resources, two representatives visited us. They referred our questions on the
actual water rights to Mr, Dave McFarland, the local watermaster.

Page 1 of 2



Underwood Statement Page 2 of 2

Obviously we had no reason to not rely on the integrity and accuracy of
the watermaster for our water delivery, nor did we possess the background,
means or ability to question his statements or actions. In no case, however, did
we knowingly surrender or forgo any water rights known to be available to us.

The property was irrigated each season to the extent of the water made
available to us by the watermaster.

Signed: Cidos W LAM]J%AL-L&MJJML—

C.L. Underwood and Mary Underwood
10362 West Loma Blanca
Sun City, Arizona 85351

Date: (;Dc:tlvr{»m /0 HAoo¥
J— ¢ 7T =
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My Commission Expires:
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Sana 2 WIS SAFSRELSTy L r LY L S X W

In Re SRBA Subcases 75-69A, et al.
(see attached list)
Case No, 39575 Carmen Creek

LI W Y

AMENDED TRIAL SCHEDULE ORDER

A status conference was held by telephone on March 5, 2009. The parties agreed

to amend the QOctober 9, 2008 Trial Schedule Order.
THEREFORE IT IS ORDERED that the following amended trial schedule shall

govern the conduct of proceedings through trial:

June 30, 2009 706 reports from IDWR due.
September 30, 2009 Discovery cut-off; discovery shall be complete.
October 30, 2009 Deadline to file dispositive motions.
December 17, 2009 Hearing on dispositive motions:
9:00 a.m. SRBA Courthouse
253 3 Avenue N.
Twin Falls, Idaho.
February 18, 2010 Witness and exhibit lists due; pre-trial confcrcncc
9:00 am. - by telephone:

Conference no: 1-225-383-1099
Participant code: 654400,

February 24, 2010 Trial, SRBA Courthouse, Twin Falls, Idabo.
10:00 a.m.

AMENDED TRIAL SCHEDULE QRDER ]
GABASIN FOLDERS\Orders\79 ORDERS\00069A 2 doc
-~
255

G
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DATED March 25, 2009,

AMENDED TRIAL SCHEDULF ORDER
G\BASIN FOLDERS\Orders\730RDERS\00069A. 2 doc

_A/JL-zq— Z, @»
TERRENCE A. DOLAN
Special Master

Snake River Basin Adjudication
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B IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT GF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcases: 75-69A et al (See Attachmeat A)
) “Carmen Creek”
Case No. 39576 ' )
. ) TRIAL SCHEDULE ORDER
) .

An jnitia] hearing was held on September 10, 2008, at the Lemhi County

Courthouse. The parties agresd on a trial schedule.
THEREFORE, IT IS ORDERED that the fullowing schedule shall govern the

conduct of proceedings through trial:

November 20, 2008, 2:00 amm. Mandatory Settlement Conference
Brooklyn Annex -
200 Fulton
Salmon, Idsho
Settlement Modemtor: Ted Booth
*Plesse note the US is excuscd from
participating in the settlement
conference* '

May 29, 2005 Discovery cut-off; discovery shell be
complete.

June 18, 2009, 10:00 a.m. Pretrial conference by telephone.
Witness and exhibit lists due
Conference No: 1-225-383-1099
Participant Code: 654400

June 24, 2009, 9:00 a.m. Trial:
-+ Lemhi County Courthouse

206 Courthouse Dr
Salmon, Idaho

TRIAL SCHEDULE ORDER

/ar//;b/df



Dated October 9, 2008

fm-d',ld‘as

TERRENCE A. DOLAN
Special Maater .
St_iake River Besin Adjudication

TR!AL SCHEDULE GRDER
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Travis L. Thompson, ISB #6168
Paul L. Arrington, ISB #7198
BARKER ROSHOLT & SIMPSON LLp
113 Main Avenue West, Suite 303
P.O. Box 485
Twin Falls, Idaho 83303-0485
Telephone: (208) 733-0700 .
Facsimile: (208) 735-2444

Luella Pilkerton,

Attorneys for Albert & Alvera Fols, Charles & Mary Harling, AC. & Luslla
Llgyd & Sheryl Tutor, Marci Dixon, and Tracy Marcia

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Suhcase Nos. See Exhibit A

MOTION FOR COURT TO REQUEST

)
)
Case No. 39576 )
) PREFARATION OF RULE 706 REPORT & TO SET
)
)
)
)

STATUS CONFERENCE

COME NOW, ALBERT & ALVERA FOLS, CHARLES & MARY HARLING, A.C. &
LUELLA PILKERTON, LLOYD & SHERYL TUTOR, MARCI DIXON, AND TRACY
MARCIA (hereinafier collectively referred to as the *Carmen Creek Users"), claimants in the
SRBA, by and through their attomeys of record, Barker Rosholt & Simpson LLP, and move this
Court for an .Ordcr requesting that the Idaho Department of Water Resources (“Department™)
prepare a2 Report in accordance with Idaho Ruie of Evidence 706 (a “706 Report”), for the water
rights listed on Exhibit A, attached hereto. In addition, the Carmen Creek Users request a status
conference to discuss the time required to prepare such 706 Report and the impact, if any, on the
October 9, 2008, Trial Schedule Order.,

MOTION FOR COURT TO REQUEST PREFARATION OF RULE 706 REPORT & TO SET STATUS |
CONFERENCE ‘

12)s (o€
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On February 20,2008, the Court granted the Carmen Creek Users® leave to fle late
objections on the above water rights. Leave was granted to file an amended objection on a
portion of the water rights in this Court’s November 6, 2008, Order Granting Motion fo Amend

Objections. Currently, the discovery deadline is May 29, 2009, and the matter is set for trial on

June 24, 20085.

The reek Users request that the Department prepare a 706 Report for each of

('D

Carmen
the abave water rights. Counsel for the Carmen Creek Users has spoken with counse! for the
Department, who indicated that the Dopartment would be willing to prepare a 706 Report for the
above water rights. However, the Department would not plan on doing the requisite field exam
until some time in the spring. Depending on when the Department is able to do the feld exam
and issue the 706 Report, the discovery deadline and trial may nced to be changed. As such, a
status conference would be apprapriate to allow the Court, Department and parties to discuss
potential scheduling issues tﬁnt Inay arise.

Accordingly, the Carmen Creck Users request that the Department prepare a 706 Report

for the above water rights and that the Court set a status conference to address the timing of the
706 Report and any impacts on the 7vial Schedule Order.
i | |

i
i

MOTION FOR COURT TO REQUEST PREPARATION OF RULE 706 REPORT & TO SET STATUS 2

CONFERENCE



DATED this 5* day of December, 2008.

W LT & SIMPSON LLp

C/ ]

Tra¥is L. Thotap
ul L. Arrington

MOTION FOR COURT TO REQUEST PREPARATION OF RULE 706 REPORT & TO SET STATUS 3
CONFERENCE '
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

" Subcases 75-10061A, et al. (Attachment A)

In Re SRBA (Carmen Creek)

TRIAL SCHEDULE ORDER

)
)
: )
* Cuse No. 39576 g

A status conference was held by telephone on April 1, 2010, The parties agreed on a trial
schedule for the cantested Carmen Creek claims listed on. Attachment A. The parties also agreed
_ the claims listed on Attachment B are now uncontested but becavse they ov'erlip with the

contested clairms, the Court will hold them until final resolution of any combined use remarks.

THEREFORE, IT IS ORDERED that the following schedule shall govern the conduct of
proceedings through trial: '
July 30, 2010 Discovery cut-off; all discovery shall be completed.
August 12,2010 - Dendline to flle dispositive motions.
August 26,2010 . Reaponges to dispositive motions due,
September 2, 2010 Replies due.
September 10, 2010 Hearing on dispositive motions: -
+ 10:00 a.m. SRBA Courthouse
+ 253 3" Avenue north
Twin Falls, Idaho,
October 14, 2010 ' Pre-trial hearing by telephone:
9:30 a.m, AT&T operator: 215-446-0193

Participant Code: 654400.

THIAL SCHNDULE DRDER | .
S:\BASIN FOLDERSVOrdem\7SORDERIGI0A. 7. 408 . ' : Fagel é 72



October 27, 2010
9:00 a.m..’

DATED April 6, 2010.

TRIAL SCHEDULS. om.ll
SABASIN FOLDERS\Oniers\7SORDIERI\GIQSSA %.d0a

Trial: . '

. Lemhi County Courthouse
. 206 Courthouie Drive
Salmen, Idaho.

TERRENCE A. DOLAN

Special Master
Soake River Basin Adjudication

Page 2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAEO, IN AND FOR THE COUNTY OF TWIN FALLS

' )  Subeases 75694, etal,
In Re SRBA ) (sen attached lst)
) Carmen Creek Claim»
\ .
No. 39578 ORDER VACATING TRIAL ORDERS
crme e ; AND SETTING NEW TRIAL DATE
)

On March 25, 2009, the Special Master entered an Amended Trial Schedule Ordar in the
above 79 claims, On June 22, 2009, the trial location was changed to Salman, Idaho.

On December 17, 2009, a status coaference was beld by telephone. Attomeys Travis L,
Thompson, Jesry R_ Righy, Hyrum D, Exickson, and Garrick L. Baxter appeared, along with '
Suzy Cooley-Denney. Parties Johu E. Burns and Albert C. Fols also appeared.

Counsel and the parties discussed progress on IDWR's “706 Report” and the need to
reset the trial to late summer or fall. The general cansensus was to vacate all current trigl orders

and s¢t & new trial date in October, 2010, in Salmon, Idahp.
THEREFORE, IT IS ORDERED that:

1, All current trial Orders are vacated; and
2 Trial ahall be held beginning Wednesday, October 27, 2010, 9:00 n.m., at the Lembhi

County Courthouse, Salmon, Idabo.

DATED December 18, 2005. | |
Y/srnanoar . M
TERRENCE A. DOLAN

Specisl Master

Snake River Basin Adjudicstion
ONDER VACATING '
ST D A o T e -
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Watermaster Comments to IDWR on 1982 Abstract November 17, 2008
1 otter Rec'd March 26, 1982 by IDWR, Eastern Region Rev: May 12, 2008
(1982 McFarland Letter 1 — Thompson) Rev. Feb. 9, 2010

This letter was in response to IDWR request for review and camment by
the 75-D Watermaster to the February 1982 revised abstract. (See IDWR

memo of February 25, 1882.)

- Excerpt:

“The revision is usable and agrees with my interpretation of the 1902
decree and exchange agreements. The exchange rights are probably most
deserving of specific mention. The names marked with an asterisk are the ones
which presently receive exchange water with one exception. Each person/place
receives 45 inches of water except Theodore Batson and Eiwood D. Clark who
each get % share or 22 % inches of water. All exchange water is considered

1882 water as a matter of practicality.”

The above quoted paragraph deals with the "exception” (McKinney) for
which exchange water is not being delivered. The comments, however, bear
directly on the current issue in that Mr. McFarland states "The names marked
with an asterisk are the ones which presently (i.e. — 1982) receive exchange
water.....," and both Thomas Palmer rights with identical places of use (the
Original Homestead) are so identified in the abstract. Thus, Mr. McFarland
clearly states, contrary to his recent affidavit, that in 1982 exchange water was
being delivered to the Thomas Palmer place of use for the original homestead

and not the 1912 patent.

Comment:

The Abstract clearly shows rights 75-0069 and 75-0070 with exchange
rights. Mr. McFarland states his concurrence with the Abstract.

The subsequent treatment and manipulation of the two rights identified
above is a key factor in the current issue. As the Watermaster notes, the
exchange rights have been split in one instance, but he mentions no such
change for the Thomas Palmer homestead. It should be noted that the
Watermaster has not conformed to the Abstract in the subsequent treatment of

rights 75-0069 and 75-0070, but rather has sought to separate the exhange
rights from 069 to the benefit of 070, which in themselves have not been

correctly delivered.
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Page 2

(n addition, the treatment of all exchange water as "1882 water,” when in
fact only 4.40 cfs (220 inches) is actually 1882 and 8.00 cfs (400 inches) is 1875
raises certain questions on the correctnass of this “matter of practicality”
approach. The question actually centers on the treatment of two other large
1882 rights which are not exchange rights. In addition, one is a May 2 right with
the other being May 1. The 1882 exchange rights are May 1. The effect of this
grouping of rights with different priorities suggests potential benefit to some
individuals in the application of priority delivery cuts. A careful investigation of
this procedure by IDWR is long overdue.



 DEPARTMENT lj'_,_:{_WATER RESOURCES

EASTERWIHETNO

John V.-Evans -

c. .S'kaphm.\ Alired

-Zifwater rights.u“~

DWR RESPONSE ON ANDERSONRIGHT.JPG |

77 1616 Uincofn Rosd. - - -
"'f‘khhth"mldanoasunr;,
~:./(208) 523-7186 .-

October 16, 1980

Jim Smith .
P.0. Box B0 - .-
Carmen, Idaho 83462

Dear fim:

Your recient letter requesting 1vformation per’ water rlght #75 069
and 75-070 is listed below. .- : . s :

75069 nccording to the decree ahstract in ‘this office i'fappurtenant
to the land also within. NEmSE%, Sec,.3, T,. 22N, R.. 22E: "It appears
that the 9.25 acres in question is within the- NE%SE&, Sec 13

22E. Anv local qurveyor can verify the exact 1ocation

"to provide you with adequate information

_This would only be of conLern if 75 070 was an overla”pin
right for the 1and in question._;; : :

fHopefully this office has been of some help. ';‘ﬂ

Very truly yours, -

BILL RHOADS o
Sr. Resource Analyst

BR:bs




VTRMSTRINQUIRY ON ANDERSON.JPG Unknown
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DAVID McNUTT, et al 3 GURGE Carmen Creek and tributaries P AGE 1
TLTE vs WATER DIST, 75-D county __Lemhi
CASE THOMAS PALMER, et al JUDIGAL DIST JUDGE Joseph C. Rich
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John E. Burns & Ruth C. Burns
Box 264
Carmen, Idaho 83462

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subease No. 75-10061A, et al. (See Attached List)
)} (Carmen Creek)

Case No. 39576 )
) AFFIDAVIT OF JOHN E. BURNS
) IN SUPPORT OF MOTION FOR REHEARING
) OF ORDER DENYING MOTION TO REMAND
)
)

STATE OF IDAHO )

) ss.

COUNTY OF LEMHI )
John E. Burns, being first duly sworn upon oath deposes and states as follows:

1. My name-is John E. Bums. Iam retired and reside at 362 Carmen Creek Road, Carmen, Idaho,
83462. My wife, Ruth C. Burns and I jointly own a portion of the original Thomas Palmer Homestead
and live in the house built by Frank Parmenter in 1947 on the site of the original homestead house.

2. My education background includes a Bachelor of Science degree in Forest Management from
the University of Montana in 1961. My course work and field training included surveying, mapping,
aerial photogrammetry, field techniques, statistical methods, ecology, plant physiology, botany,
dendrology, plant identification, silviculture, range management, watershed management, soils, and

other natural sciences and technical fields related to land and vegetative management.

3. During the years following my graduation I participated in numerous training courses on the

technical and administrative procedures concerning land management.

AFFIDAVIT OF JOHN E. BURNS IN SUPPORT OF MOTION FOR REHEARING ON ORDER DENYING MOTION FOR REMAND OF
SUBCASES TO DIRECTOR OF [DWR FOR ADMINISTRATIVE HEARING IN ACCORDANCE WITH L.C. 42-1425 (2){a). PAGE 1 OF 4.



4, My employment included seasonal work with the U.S. Forest Service prior to graduation, and
for 33 years thereafter permanent employment with that agency until retirement in 1994. 1held both
field and administrative positions on National Forests in Wyoming, Colorado, California, and Idaho,
and staff positions in the Denver and San Francisco regional headquarters and the Washington, D.C.

national headquarters.

5. Throughout my career I performed extensive technical field work and data collection, report
writing and analysis, preparation of National Environmental Poiicy Act documents, review of proposed
actions, and recommendations for or approval of analyses. My work included rights of way, trespass
investigation, boundaries and land ownership, water rights and diversions, land acquisition, exchanges,
federal water rights claims, contracts, permits, budgetary and organizational planning, work force
management, and other matters related to management and issues on National Forest lands and

intermingled and nearby private lands.

6. After retirement I served as a member of the Idaho Fish and Game Commission for eight years,
two years as chair. The Commission was frequently involved in matters related to land acquisitions

and disposal, stream conditions, diversions, and water rights.

7. As aresult of my residency as well as prior position as Forest Supervisof of the Salmon
National Forest I am well acquainted with Carmen Creek and the surrounding landscape and waters
there. My knowledge of the area and its conditions was further enhanced by my tenure as the Fish and
Game Commissioner for the Salmon Region. Throughout and following my employment I was

frequently a member of or advisor to County boards or organizations dealing with land use and water

issues.

8. I served as president and chief operating officer for Fenton International, Inc. for three years
from 2004. The company manufactured and marketed a veterinary product in the United States and

exported to several foreign countries.

AFFIDAVIT OF JOHN E. BURNS IN SUPPORT OF MOTION FOR REHEARING ON ORDER DENYING MOTION FOR REMAND OF
SUBCASES TO DIRECTOR OF IDWR FOR ADMINISTRATIVE HEARING IN ACCORDANCE WITH LC. 42-1425 (2)(a). PAGE 2 OF 4.



9. My wife and I acquired the Carmen Creek land and house in 1989. The house is located on the
site of the original Thomas Palmer homestead house. Our portion of the original homestead is within
the decreed place of use for the rights enumerated to Thomas Palmer in the Carmen Creck decree of
1902 and described in the Standrod District Court findings in 1898, and the 1969 and 1982 IDWR
Abstracts of Water Rights in Carmen Creek.

10.  The appurtenant rights to the property have been confirmed by the Idaho Department of Water
Resources through the Department’s 1969 and 1982 Abstracts and the Departmental official file
correspondence describing the meetings, field examinations, watermaster involvement with IDWR
staff, and review of the 1982 Abstract, as well as Department correspondence confirming appurtenant
rights.

11. My personal meetings and discussions with the Regional Watermaster at the time of filing in
the SRBA process in 1989 - 90, discussions and meetings with IDWR personnel in conjunction with
the SRBA filing process, and the January 11, 2007 Director’s recommendations confirmed the status of
appurtenant rights to Exchange Water on the South Side properties.

12.  Prior to and following the purchase of the Carmen Creek property I researched the Water
Rights in detail, including the early General Land Office surveys and plats, the court file and decree for
Carmen Creek, including both the 1898 Standrod court records and the May 9, 1902 Rich court records
and Decree. I am thoroughly familiar with the adjudicated rights for the 160 acre Thomas Palmer
Homestead patented in 1901.

13. My research and experience combined with 22 years residence in Carmen Creek have provided
a clear understanding to me of the basic water rights in Carmen Creek, including the rights assigned to
the Palmer homestead as a share of the Big Flat exchange agreement which was an integral part of the
1902 Decree.

14.  Attached hereto as Affidavit Exhibit 1 is a copy of transmittal letter to Mr. Garrick Baxter,
IDWR, dated May 20, 2010 with 30 attachments referenced therein. For clarity, an index of

atfachments to the Baxter letter is provided.

AFIDAVIT OF JOHN E. BURNS IN SUPPORT OF MOTION FOR REHEARING OF ORDER. DENYING MOTION FOR REMAND CF
SUBCASES TO DIRECTOR OF IDWR FOR ADMINISTRATIVE HEARING IN ACCORDANCE WITH 1.C. 42-1425 (2)(a). PAGE3 OF 4.



FURTHER YOUR AFFIANT SAYETH NAUG , ﬁ

J OHN BURNS

SUBSCRIBED AND SWORN to before me this \& > day of3etn% 2010.

A oz

\’\’C)XP‘R Vo //,/ Notary Public for Idaho
PN . ZResiding at: Salmon, Idaho
: R =~My Commission Expires: J/ﬁ % 200%

AFFIDAVIT OF JOHN E. BURNS IN SUPPORT OF MOTION FOR REHEARING OF ORDER DENYING MOTION FOR REMAND OF
SUBCASES TO DIRECTOR OF IDWR FOR ADMINISTRATIVE HEARING IN ACCORDANCE WITH 1.C. 42-1425 (2)(a). PAGE 4 OF 4.
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History of Sales - Paimer Homestead Revised: 5/11/09

Note: This Summary Includes only Sales involving the Original HES plus
Purchases of acreage by Parmenter.

See Foliowing (2") Summary for Sales involving the 1912 DLA.

HE 935 160 Acres Pat 2/09/01

BB ET s = T

SW NW S2, S %2 NE 83, NESE S3 all i

1. 10/1/15. Palmer to James Palmer. HKAX
Parce] of 10 ¥ acres in SYWNW S2.

2. 9/29/15. Palmer to Curran.
SWNW S2 except 10 2 fo J. Palmer.
S %2 NE, NESE S3.

3. 8/11/16. Curranto C. Curran.
SWNW S2 except 10 V2 to J.
S %2 NE, NESE in S3.

4. 8/28/18. Curran to Bengoechea XXX
SWNW S2 except 10 2 to J.
S 72 NE, NESE in S3.

5. 9/21/21. Bengoechea to Chapman (Sheep Co.)
SWNW S2 except 10 2 to J.P.
S % NE, NESE in S3.

6. 9/21/21. Chapman to Salmon Sheep Co.
SWNW S2 except 10 7z to J.P.
S %2 NE, NESE in S3.

7. 11/1/27. Salmon Sheep Co. to Ada Investment Co.
SWNW S2 except 10 2 to J.P.
S ¥ NE, NESE in S3.

8. 4/23/28. T. Palmer (Estate) to Lillie Jones Sandiland
10 %2 to J.P.
Also 120 acres not in Original HES.
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9. 9/1/28. Ada Investment Co. to Bicknell Livestock Co.

SWNW S2 except 10 V2 to J.P.
S ¥ NE, NESE in SS.

10. 1/6/38. Bicknell Livestock Co. to Cooper. XXX

11. 2/2/46.

11a 6/4/51.

11b 11/5/54.

SWNW S2 except 10 2 to J.P.
S % NE, NESE in S3.

Cooper to Parmenter XXX
SWNW 52 except 10 2 to J.P.
S Y2 NE, NESE in S3.

Plus: Palmer DLA 40 Acre Patent.
Curran DLA 160 Acre Patent.

Only: Matitson to Parmenter

J. Palmer HES 120 Acre Patent plus 10 72 J.Palmer
1915 purchase from Palmer.

Only: Allisons to Parmenter

Portions of E. Mather's and A.C. Mather's DLA and HES
Patents totaling 170.62 acres.

Note: Parmenter purchases 46 though 54 total 654+ contiguous acres.

12. 3/16/55

13. 8/31/61

14

15.

. 6/19/68.

11/10/88.

Parmenter to Lemhi County
Road, drainage, irrigation ditches, and structures
NESE S3

Parmenter {0 Idaho Fish & Game Dept.
Fish Screen & Fish Bypass
SWNE S3 (Easement) Now Burns.

Parmenter to Herman.
Fraction Lot 4 S2 1.0 Acres

Parmenter/s to Ernest, R M. Now Clementz.
Tract in SWNW S2. 3.37 acres.
KAX
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16. 11/10/68. Parmenter/s to Ernest, R A. Now Ernest.
Tract in SWNW S2. 5.0 acres. KKK

17. 12/2/69. Parmenter to Parmenter, R et a

Remaining Acreage in SWNW S2.
S ¥ NE, NESE in S3.

18. 1/21/70. Parmenter, R et al to McFarland, A.
ract in SWNW S2.
Tract in SENE S3.

19. 8/28/72 Parmenter, R et al to Parmenter, F.
6/23/72. Remaining acreage in SWNW S2.
S V2 NE, NESE in S3.

20. 1/20/76. Parmenter, F to Merrick & thli. XXX

Remaining acreage in SWNW S2.
Remaining acreage in SENE S3.
SWNE, NESE in S3.

21. 3/23/77. WMerrick & [hli to Hemminger. Now Quinn.
Tract in SENE S3 and SYWNW 52, 3.29 acres.

22 1212777, Merrick & 1hli to Jewell. Now Rice.
ract in NESE SE. 9.26 acres.
Now Lot 2, Block 1, Carmen Creek Ranchettes.

23. 1212/77.  Merrick & [hii to Anderson. Now Matejko.
Tract in NESE S3. 9.25 acres.
Now Lot 1, Block 1, Carmen Creek Rancheties.

24, 12/6/77. Merrick & Ihli to Wolfley.

XXX
Remaining acreage in SWNW S2.
Remaining acreage in NESE S3 and S %2 NE S3.
Total acreage 127.06.
25. 7/16/79. Wolfley to Foland. XXX

Remaining acreage in SWNW S2.
Remaining acreage in NESE S3 and S 2 NE S3.



206.

27.

28.

29.

30.

31.

32.

33.

34.

35.

3/11/80.

3/ 180.

4/25/80.

717180,

7/10/80.

71 180.

11/6/80.

11/3/80.

2/5/81.

6/30/81.
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Foland to Carmen Land (McFariand.)
Tract in SWNW S2. 2.42 acres.

Foland to Schuliz. Now Hershey.
Lot 21, Ajax Peak Subdivision.
Tract in SWNE S3.

Foland to Knauif. Now Edmiston.
Lot 9, Ajax Peak Subdivision.
Tract in SWNE S3.

Foland to Anderson. Now Matejko.
Lot 4, Ajax Peak Subdivision.
Tract in NESE and SENE S3.

Foland to Fadness. Now Fadness.
Lot 20, Ajax Peak Subdivision.
Tract in SWNW S3.

Foland to Coffin. Now Yowell.
Lot 10, Ajax Peak Subdivision.
Tract in SWNE S3.

Foland 1o Riley. Now Eisenhauer.
Lot 22, Ajax Peak Subdivision.
Tract in SENW and SWNW S3.

Foland to Drew. Now Jackson.
Lot 3, Ajax Peak Subdivision.
Tract in SENE S3.

Foland to Viosher. Now Mosher.
Lot 7, Ajax Peak Subdivision.
Tract in SWNE S3.

Foland to Andreessen. Now Mattis.
Lot 6, Ajax Peak Subdivision.
Tract in SVWNE S3.
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36. 7/1/81. Foland tc Underwood. Now Burns.
Lot 1, Ajax Peak Subdivision. KK
Tract in NESE S3

37. 5/25/82. Foland to Hudson. Now Hudson.
Lot 5, Ajax Peak Subdivision.
Tract in SENE S3.

38. 5/31/83. Foland to Dennis. Now Tippett.
Lot 12, Ajax Peak Subdivision.
Tract in SWNE S3.

38. 2/9/80. Foland to Zanutto. Now Sorenson.
Lot 2, Ajax Peak Subdivision.
Tract in SENE 83 and SWNW S2.

40. 11/25/81. Foland to Myers. Now Cabigas.
: Lot 11, Ajax Peak Subdivision.
Tract in SWNE S3.

Note also: Parmenter to Robie, 1.0 acres, in Lot 2 S2. 4/17/68. (Now Robie)
Parmenter to Herman, 10 acres, NW S2. 6/19/68. (Now Rogers)

Note also: 0K or XXX indicates deed included in prior Thompson response to
Discovery.



History of Sales — Palmer 1912 Desert Land Act Patent Revised 5/11/09

Note: This Summary includes only sales involving the 1912 Paimer DLA
Patent pius the two 1980 Tract Purchases thru BLM for Foland.

See Preceding Summary for Sales involving the 1901 HE Patent.

DLA Patent 262461 Hailey 0998 Aprif 29, 1912
Govt Lot 2 of Section 3 in T22N R22E.

41. 2/17/80. Foland to McAtee Now Pilkerion
Lot 13, Ajax Peak Subdivision
Tract in Govt Lot 2 S3

42 2/1/81.  Foland to Adams Now Harling
Lot 14, Ajax Peak Subdivision
Tract in Govt Lot 2 S3

43, 1/5/94. Foland to Gordon/Martinson
Lots 15— 19, Ajax Peak Subdivision
Tracts in Govi Lot 2 §3 HXX

44, 9/20/01. Martinson/Gordon to Tutor Now Tutor
Lot 17, Ajax Peak Subdivision
Tract in Govt Lot 2 S3

45, 12/3/01. Martinson/Gordon to Bishop
Lots 18 — 19, Ajax Peak Subdivision
Tracts in Govt Lot 2 S3 KAX

A, wmemmmmnenn Gordon to Wilson Now Dixon
Lot 18, Ajax Peak Subdivision
Tract in Govt Lot 2 S3
Wilson to Dixon 12/5/02

47, 1/18/07 Martinson to Mascia Now Mascia
Lot 15, Ajax Peak Subdivision
Tract in Govt Lot 2, S3 HKAX



Note also:

Note also:

Note also:

Note also:
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48. 11/26/04  Bishop to Fols Now Fols
Lots 18 — 19, Ajax Peak Subdivision
Tracts in Govt Lot 2, 53 HKAX

Fleven Sales have occurred in Govt Lot 2 S3 since 1880. All lots
have sold at least twice.

XXX indicates deed included in prior Thompson response to
Discovery.

Lot 20, Fadness, and Lot and Lot 12, Tippett, lie partially within Govt
Lot 2 83 as well as SWNE S3. Listed under the latter.

XXX indicates deed included in prior Thompson response {o
Discovery.
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