IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

A TV b 2 ARF R AR R T v AT

RECEIVED
JUN 17 2010 %
In Re SRBA ) 3
RN |
Case No. 39576 } Subcase No. 37-00296A, %

y 37-00717, 37-01216 and

) 37-07854

o T AL T B 4 i s

30{(b) (6) DEPOSITION OF INDIAN CREEK

TP

RANCH OWNERS' ASSOCIATIOCN

VIDEQOTAPED TESTIMONY OF EINAR BENJAMIN HOFF,

T s

MARCH 17, 2010

REPORTED BY:
DIANA KILPATRICK, CSR No. 727, RPR i

Notary Public

T

TR LA, o oA

EXHIBIT

3 |

2 A (

’ \ %

(208)345-9611 M & M COURT REPORTING (208)345-8800 (fax)

bf1f7318-ea76-4b62-b681-28ea1044e027



L

Page 2

Page 4

1 THE 30{b}{¢) DEPOSITION OF THE 10:14 1 MR. BROWN: This is the time and the
2 DEPOSITION OF INDIAN CREEK RANCH OWNERS' 10:15 2  place for the deposition of a 30(b){6) deposition
3 ASSOCIATION, VIDEOTAPED TESTIMONY OF EINAR [ 10:15 3 of the Indian Creelk Ranch Owners' Association.
4 BENJAMIN HOFF, was taken on behalf of the 10:15 4 The deposition is being videotaped pursuant to
§  Claimant City of Hailey at the office of The City 10:15 5 Rule30(b)}4). The operator's name and business
6 of Hailey, 115 Main Street South, Hailey, Idaho, 10:15 6 and address of the camera is Tom Hellen, who is
7  commencing at 10:00 a.m. on March 17, 2010, 10:15 7  the - one of the ~- works for the Claimants in
8 before Diana Kilpatrick, Certified Shorthand 10:15 8 thiscase. He's employed by the City of Hailey.
9  Reporter and Notary Public within and for the 10:15 9 His address is 115 Main Street South, Hailey,
10 State of idaho, in the above-entitled matter. 10:15 10 Idaho.
11 APPEARANCES: 10:15 11 The date, time and place of the
12 For Claimant: 10:15 12 deposition is March §7th, and it's approximately
13 Hutehinson & Brown, LLP 10:15 13  10:15 right now, 2010. The caption in the case
14 BY MR. PATRICK D. BROWN 10:15 14 isIn Re SRBA Case No, 39576, Subcase Nos.
15 104 Lincoln 10:16 15 37-00296A, 37-00717,37-01216, and 37-07854. The
16 P.Q. Box 207 10:16 16 name of the withess is Ben Hoft. Is that
17 Twin Falls, Idaho 83303 10:16 17 correct, sir?
18 For Indian Creek Ranch Owners' Association: 10:16 18 THE WITNESS: | gave her my full name,
19 Hofstetter Law Office 10:16 12 but yes.
20 BY MS. DANA HOFSTETTER 10:16 20 MR. BROWN: QOkay. Go ahead and give
21 G08 West Franklin Street 10:16 21 your--
22 Boise, ldaho §3702 10:16 22 MS. HOFSTETTER: Before we start, T have
23 10:16 23 afew matters that I'd like to get on the record.
24  VIDEOGRAPHER: 10:16 24 MR. BROWN: Let me finish the 30(b){4)
25 Tom Hellen 10:16 25 requirements. The party on whose behalf the
Page 3 Page 5
1 INDEX 10:16 1  deposition is being taken is the City of Hailey,
2  TESTIMONY OF EINAR BENJAMIN HOFF PAGE|10:16 2 andIam Patrick Brown, I'm counsel for the City
3 Examination By Mr. Brown 6 10:16 3  of Hailey. Also in the room accompanying me is
4 Examination By Ms. Hofstetter 138 10:16 4 Tom Hellen, the City Engineer. Counsel, can you
8 Further Examination By Mr. Brown 142 10:17 5  identify yourself on the record.
6 10:17 6 MS. HOFSTETTER: I'm Dana Hofstetter of
7 EXHIBITS 10:17 7 Hofstetter Law Office, attommey for Indian Creek
8 NO. DESCRIPTION PAGE 10:17 8 Ranch Owners' Association.
9  A- Objection and Agreement For Water 31 10:17 9 MR, BROWN: At this point we're ready to
10 Right Subcase 37-296 A 10:17 10 begin the deposition.
11 10:17 11 MS. HOFSTETTER: 1have a few matters
12 10:17 12 thatI'd like to address first, if I might. As
13 ’ 10:17 13  aninitial matter, I'd like to request a copy of
14 10:17 14 the videotape and also the transcript, the
15 10:17 15 written transcript of this deposition. Pursuant
16 10:17 16 to Rule 30(b)(4)(A). And with regard to the
17 10:17 17 notice requirements for a video deposition in
18 10:17 18 30(b)(4)E), I believe that the notice of this
19 10:17 19 deposition was deficient in that it didn't say
20 10:17 20 specifically that the deposition will be recorded
21 10:18 21 by audiovisual means.
22 10:18 22 I'd like to also object to the operator
23 10:18 23 also in attendance and serving as the video
24 10:18 24 technician, as he is a witness in this case, as
25 10: 25

18
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10:18 1  those objections. 10:20 1 Q. Andare you a certified engineer?
10:18 2 EINAR BENJAMIN HOFF, 10:20 2 A. 1was registered in probably 20 states. §
10:18 3 first duly swom to tell the truth relating to 10:21 3 Q. Are you registered in Idaho? i
10:18 4  said cause, testified as follows: 10:21 4 A. 1am registered in Idaho. i
10:18 5 EXAMINATION 10:21 5 Q. Inyour capacity as an expert, have you j
10:18 6 QUESTIONS BY MR. BROWN: 10:21 6 ever given testimony with respect to water rights ;
10:18 7 Q. Mr. Hoff, can you start off by stating 10:21 7  or water rights usage? E,
10:18 8  your name and address? 16:21 8 A. No. Inever have. ;
1c:18 9 A. EBinar B. Hoff, 101 Shoshone Drive, 10:21 9 Q. Do you have any expertise in that area? §
10:19 10 Hailey, Idaho. 10:21 10 A. No. i
10:19 11 Q. You're aware that this is a deposition 10:21 11 Q. Okay. We can go through this, but maybe 1
10:19 12 of the organization Indian Creek Ranch Owners' | 10:21 12 we don't need to. Do you understand what a i
10:19 13 Association. Is that right? 10:21 13 30(b)(6) deposition is?
10:19 14 A. Thave a little bit of trouble hearing, 10:21 14 A. Do I understand? :
10:19 15 if you would say that again. 10:21 15 Q. What's called a 30(b)(6) deposition. g
10:19 16 Q. Okay. You understand that today's 10:21 16 A. Thaveno idea. ‘
10:19 17 deposition is a deposition of the Indian Creek 10:21 17 Q. Okay. Briefly, we, on behalf of the
10:19 18 Ranch Owner's Association? 10:21 18 City of Hailey, sent notice to you and your :
10:19 19 A. Yes. 10:21 1% counsel, the ranch owners, then it's for the a
10:19 20 Q. Lef's back up. Have yonhada 10:2% 20 ranch owners to designate someone to testify. ;
10:1% 21 deposition taken before of yourself? 10:21 21 A. Right. ‘
10:19 22 A. Yes. 10:21 22 Q. Officers, managers, people who know - ;
10:19 23 Q. And how many occasions? 10:22 23 A. Tunderstand, $
10:19 24 A. Probably as many as 10. 10:22 24 Q. To testify for the organization. i
10:19 25 Q. Inwhat capacity were you deposed, 10:22 25 A, Right. i

Page 7 Page 9 3

10:19 1  generally? 10:22 1 Q. So you understand that yon're testifying s
10:13 2 A. In probably the majority of those, as an 10:22 2  for the organization today? %
10:19 3  expert witness. Then I've been involved in one 10:22 3 A. Yes, yes. :
10:19 4  lawsuit where -- as a result of an automobile 10:22 4 Q. Tell me, what kind of entity is Indian 1
10:19 5  accident. 10:22 5  Creek Ranch Owners' Association? :
10:20- 6 Q. In which you were a plaintiff or 10:22 & A. What kind? i
10:20 7  defendant? 10:22 7 Q. What type of entity? Isita !
10:20 8 A. 1was a defendant. 10:22 8 corporation? i
i0:20 9 Q. Okay. In your capacity, giving 10:22 9 A. Itis incorporated. :
10:20 10 deposition testimony as an expert, what type of | 10:22 10 Q. Okay. In the State of Idaho? %
10:20 11 expert were you? 10:22 11 A Yes. i
10:20 12 ‘A, Primarily in the wood product industry, 10:22 12 Q. Who are its officers and directors? 1
10:20 13 the log handling and log processing, for 10:22 13 A. Well, I'm the president, and Steve i
10:20 14 primarily the pulp and paper industry. 10:22 14 Gerrish is the treasurer, and Gene Latham is the |
10:20 15 Q. AndT take it as your -- your expertise 10:22 15 secretary. There is another man by the name of '}
10:20 16 was in engineering? 10:22 16 Bob Mobley, who is another director. :
10:20 17 A Yes. 10:22 17 Q. Okay - i
10:20 18 Q. Okay. What kind of engineering? 10:22 18 A. And Joln Peavey is a director. E
10:20 189 A. Well, my specialty was a hybrid between | 10:23 19 Q. Okay. And does the organization -- %
10:20 20 mechanical and civil engineering, that I designed |10:23 20  those are its directors you've told me aboutso |}
10:20 21 wood handling systems, which were basically 10:23 21 far? ' :
10:20 22 materials handling. 10:23 22 A, Yes.
10:20 23 Q. For paper or wood production? 10:23 23 Q. Does the organization have managers?
10:20 24 A. Right. Conveyors, cranes, mobile 10:23 24 A. There is a general manager. That's Resa
10:20 25 equipment, things like that. 10:23 25 Williams, Theresa Williams. Tl_j
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10:23 1 Q. Theresa Wiltiams? 10:26 1 MS. HOFSTETTER: I'm going to object. 1
10:23 2 A, Yes. 10:256 2 Are we going to mark that as an exhibit? 1
10:23 3 Q. She's employed full-tinte, or is it 10:26 3 MR, BROWN: No. Not at this point. {
10:23 4 part-time? 10:26 4 BY MR.BROWN: i
10:23 5 A, Part-time. i0:26 5 Q. When did you first become aware of that §
10:23 6 Q. What is her job for the organization? 10:26 6  Agreement? ;
10:23 7 A. She primarily handles day-to-day 10:26 7 A. [ don't really remember, to be perfectly
10:23 8 problems, or requirements, business-type dealings [ 10:26 8 honest with you. | know that -- I've known about ’
10:23 9 like hiring people to do different things that 10:26 2 it for a long time, but probably, like, 2000, ‘
10:23 10 the Association needs, paying the bills, keeping 10:26 10 2001, something like that. ;
10:23 11 the comrespondence, holding meetings, kecping the | 10:27 11 Q. Since you became an officer? i
10:24 12 records of the organization, 10:27 12 A. Yes. \
10:24 13 Q. Okay. Who - how long has she been the }10:27 13 Q. 1trust, as an officer, that you have ;
10:24 14 manager? 10:27 14 access to information about the history of that {
10:24 15 A. Probably -- I don't know -- I don’t 10:27 15 Agreement. [s that correct? ¢
10:24 16 remember exactly. Probably about three years. 10:27 16 A. Yes. {
10:24 17 Q. Okay. What I want to do, you understand | 10:27 17 Q. Tell me what the -- give me just a real
10:24 18 we're here today to talk about the City of 10:27 18 brief summary -- :
10:24 19 Hailey's water rights and the objections the 10:27 1% MS. HOFSTETTER: I'm going to objecton
10:24 20 ranch owners have made to it? 10:27 20 the basis of attomey-client privilege. Many of :
10:24 21 A. Yes. 10:27 21 the documents relate to letters from attomeys
10:24 22 Q. Let's start back with, say, 1975. Let's 10:27 22 that represented Indian Creek Ranch Owners' i
10:24 23 back up. How long have you been associated with 1 10:27 23 Association in connection with the 1983 Agreement
10:24 24 the Homeowners' Association? 10:27 24 negotiations, so much of the information that Ben §
10:24 25 A. In an initial capacity since 1999. 10:27 25 would be aware of that you're specifically asking ;
page 11 Page 13%
10:24 1 Q. [ take it you have to be a homeowner 10:28 1  him about would be attorney-client %
10:24 2 or-- 10:28 2 communications, so I'm going to instruct himnot
10:24 3 A. Yes, 10:28 3 toanswer that question. !
10:24 4 Q. -- property owner within the boundarics 1¢:28 ¢4 MR. BROWN: So the record is clear, ;
10:24 5 of the Association to be an officer? 10:28 5  you're instructing him, he cannot tell me about i
10:25 6 A. Right. 10:28 & the history of the '83 Agreement, because you i
10:25 7 Q. How long have you been a homeowner? 10:28 7  claim it's all privileged under attorney-client 3
10:25 8 A. We bought our original house here in 10:28 8 communication? i
10:25 9 1984, We actually moved here in 1991, 10:28 9 MS. HOFSTETTER: Well, [ believe your j
i0:25 10 Q. When did you first become involved in 10:28 10 question -- we can have the court reporter to E‘
10:25 11 the affairs of the Association? 10:28 11 reread it -- but | believe your question went to, 'i
10:25 12 A, In 1999, 10:28 12 asan officer, you're familiar with materials in i
10:25 13 Q. You're aware that the objections in 10:28 13 connection with the negotiations for the 1983 §
10:25 14 part filed by your organization reference an 10:28 14 Agreement, and so e -- a large part of those §
10:25 15 Agreement between the City and the Homeowner's § 10:28 15 materials would be attormey-client ?
10:26 16 Association? 10:28 16 communications. So to the extent that you're :
10:26 17 A. T've read that Agreement, yes. 10:28 17 asking about materials he's reviewed that are g
10:26 18 Q. When did you first become aware of 10:28 18 attorney-client communications, he cannot respond
10:25 19 the -- what I'm referring to — it’s attached to 10:28 19 to your question. i
10:26 20 your objection. I'm sure you're familiar with 10:28 20 MR. BROWN: [I'm not asking for the
10:26 21 it It's an Agreement dated -- on the first 10:28 21 content of the communication. I'm asking for the Z
10:26 22 line -- second line, it says it's dated 10:28 22 listory of the Agreement that was made with the :
10:26 23 September, 1983. Are you familiar with that 10:28 23 City.
10:26 24 Agreement? 10:28 24 /lf ’
10:26 25 10 25 ]

A. Yes.

:28
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10:28 1 Q. Do you understand that? 10:31 1 relation to the homeowners' properties? i
10:28 2 A. Yes. 10:31 2 A. Well, it would have been west of the i
10:29 3 Q. Can you tell me what the history of the 10:31 3  cuwrent location, and up on the side of a hill E
10:29 4  Agreement is? 10:31 4 that was not part of Indian Creek.
10:29 5 A. All right. Most of my information would | 10:31 5 Q. So you're referring to west of the :
10:29 & come from records, not personal knowledge, in 10:31 6 current underground reservoir?
10:29 7  that the Agreement was drafted before I ever 10:31 7 A. Right.
10:29 &  became involved with Indian Creek. My 10:31 8 Q. What did --
10:29 9  understanding is that the City wanted to build-- [ 10:31 3 A. And it was going to be an above-ground
10:25 10 from the records that I've seen, the City wanted 10:32 10 structure.
10:29 11 tobuild a reservoir, and they were going to do 10:32 11 Q. So it was going to be a water tank on
10:29 12 that on BLM land, just opposite the Indian Creek | 10:32 12  the hillside?
10:29 13 property, which was up on a hill and very 10:32 13 A, Right.
10:29 14 visible. Indian Creek objected to that, and 10:32 14 Q. And the homeowners didn't want that for
10:29 15 wanted to have that in a less visible spot. And [ 10:32 15  aesthetic reasons, I take it?
10:29 16 as aresult of that, the City and Indian Creek 10:32 16 A, Exactly.
10:29 17 agreed on a location, and went through the 10:32 17 Q. What did the homeowners do to negotiate
10:29 18 process of amiving at the Agreement that we're 10:32 18 that Agreement?
10:30 1% talking about. 10:32 19 MS. HOFSTETTER: I'm going to object
10:30 20 Q. The written 1983 Agreement? 10:32 20 again, because my review of the records indicates
10:30 21 A. Yes. 10:32 21 that the negotiations were largely between
10:30 22 Q. Just so our record's clear, a couple of 10:32 22 attomeys, and furthermore -- so again, to the
10:30 23 things. When you're referring to Indian Creek, 10:32 23 extent Ben has information that derives from
10:30 24 the context in which you're referring to it, 10:32 24 communications with the Indian Creek Ranch
10:30 25 you're referring to the Ranch Owners' 10:32 25 Owners' attorney, I'm going to instruct him not

Page 15 Page 17!
10:30 1  Association? 10:32 1 toanswer to the extent that he has confidential %
10:30 2 A. Yes. 10:32 2 information in that regard. !
10:30 3 Q. So we don't need to keep repeating that? 10:32 3 But to the extent there's publicly !
10:30 4 A. Okay. Right. 10:32 4  available information, he can discuss that, but 1
10:30 5 Q. And I'm referring to the same thing, if 10:32 5 again, he wasn't involved in those negotiations i
10:30 6 [ say Homeowners' Association or the Ranch 10:32 6 because of the timing, as he explained. So what %
10:30 7 Owners' - 10:32 7  he's testifying to is non-confidential, and also :
10:30 8 A. Okay. 10:33 8  what he's heard, or reviewed in publicly ;
10:30 9 Q. And we can’t talk at the same time, or 10:33 9  available documents, just to clarfy. !
10:30 10 we're going to get in trouble with the court 10:33 10 So Ben, you can go ahead, with those 2
10:30 11 reporter. Okay? Well, the first list on which 10:33 11 clanfications. i
10:30 12  we've sought to conduct this deposition is the 10:33 12 THE WITNESS: It's the same -- to answer 1
10:30 13 negotiation, drafting, execution and 10:33 13 to your question to me is I don't know. Ireally b
10:30 14 implementation of the 1983 Agreement. 10:33 14 have no knowledge of how that negotiation i
10:30 15  A. Okay. 10:33 15 proceeded. :
10:30 16 Q. 1understand that you're saying the 10:33 16 BY MR BROWN: ;
10:30 17 Agreement arose out of the fact that the City was 10:33 17 Q. Okay. Let's backup. Youare the 1
10:31 18 going to build a reservoir on BLM ground, somehow | 10:33 18 person the homeowners are designating to give 3
10:31 19 Indian Creek objected to that and began, 10:33 19 testimony about this subject. Correct? ;
10:31 20 apparently, to negotiate to come up with an 10:33 20 A, Yes.
10:31 21 Agreement to resolve that issue. Correct? 10:33 21 Q. Okay. And your testimony is you do not
10:31 22 A. Well, they were looking for an 10:33 22 know zbout the negotiations? %
10:31 23 alternative site, because of the visibility of 10:33 23 A. That's correct. H
10:31 24 what Hailey wanted to do. 10:33 24 Q. Do you know who was involved in the é
10:21 25 Q Mwdwhere s thtreeoirpropoedn_[10:39 25 wpolatons?
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Page 1B Page 201
10:33 1 A. Iknow who the people who signed the 10:36 1  Mr. Rosholt used to be partners. ;
10:33 2  document are. 10:36 2 A. Well, it could have been the same law %
10:33 3 Q. Who was that? 10:37 3 firm. Idon't know. :
10:33 2 A. Nick Latham and Jim Holcombe. 10:37 4 Q. That was my question. Do you know if it 5,
10:34 5 Q. Do you know who negotiated the 10:37 5  was that law firm representing you? f
10:34 6  Agreement? 10:37 6 A. Tt could have been that they were both %
10:34 7 A. Well, John Rosholt, I believe, was the 10:37 7 members of that law firm at the time they did :
10:34 8  attormey. 10:37 B  work for us. r
10:34 9 Q. For the ranch owners? 10:37 9 Q. Okay. And then when did Mr. Rosholt ;
10:34 10 A, Yes. 10:37 10 stop being the attorney? %
10:34 11 Q. Do you know who he negotiated with? 10:37 11 A. 1don't know the answer to that. It H
10:34 12 A. No. 10:37 12 would have been some time ago. It would have
10:34 13 Q. Do you have any documents, other than 10:37 13 been after this Agreement was signed, but I'm not 4
10:34 14 the Agreement itself, that relate to the 10:37 14 sure exactly when. ;
10:34 15 negotiations? ' 10:37 15 Q. Do you know when Mr. Speck became the *
10:34 16 A. Indian Creek has some documents, and I 10:37 16 attomey?
10:34 17 don't know what the extent of those are. 10:37 17 A. No--he - no. ‘
10:34 18 Q. Can you generally describe what they 10:37 18 Q. Okay. [ take it he was after i
10:34 19 are? 10:37 19 Mr Rosholt? ;
10:34 20 A. Well, the information that I would have 10:37 20 A. Yes,
10:34 21 would have to do with preliminary drafts that the }10:37 21 Q. When did Mr. Speck stop being the
10:34 22 attorney might have made, or both attorneys might | 10:37 22 attorney? f
10:34 23 have made. There was a -- most of my reference | 10:37 23 A. Well, he sent us a letter, as well as %
10:35 24 material is contained in a box of information 10:37 24 the City a letter, excusing himself from :
10:35 25 that came from Jim Speck to us that we gave to 10:38 25 representing us, and I think that was in 2007.

Page 19 Page 21 %

10:235 1 Dana. Inreviewing that, I'd be hard-pressed to | 10:38 1 Tt was somewhere in that range, 2006, 2007, §
10:35 2 tell you specifically what those documents are, }10:38 2 Q. I'm going to represent to you that the i
10:35 3 but there are some there. 10:38 3 ranch owners submitted objections to the City's E
10:35 4 Q. Okay. And this box of documents, you |10: 38 4  water rights, and it was verified and signed by é
10:35 5 indicated came from Jim Speck. Jim Speck'san | 10:38 5 Dennis Kavanagh on November 13, 2007. i
10:35 6  attomey. Correct? 10:38 6 A, Um-hum. %
10:35 7 A. He was our water rights attorney prior 10:38 7 Q. Was Mr. Speck still the attorney at that %
10:35 8 tousengaging Dana. 10:38 8  point in time, when the objections were filed? :
10:35 9 Q. Okay. Let's start with, say -- let's 10:38 @9 A. When that was signed? !
10:35 10 start with 1980 and work forward. Who 10:38 10 Q. Yes. 2
10:35 11 represented the ranch owners as an attomey in | 10:38 11 A. Most likely, because it was after he :
10:36 12 regard -- with respect to its water rights or 10:38 12 realized that we had a conflict that he excused ;
10:36 13 other people's water rights, and during what 10:38 13 himself
10:36 14 timeframe? 10:38 14 Q. Okay. And you believe he sent a letter |
10:36 15 A. What I know about that is that the first | 10:39 15  to both you and the City indicating that hehada i
10:36 16 attorney that [ was introduced to was Sledde,1 | 10:39 16 conflict? |
10:36 17 think his name's Jim. 10:39 17 A, He did, yes. §
10:36 18 Q. Gary Sledde? 10:39 18 Q. Do you have that letter? i
10:36 19 A. Gary Sledde, and John Rosholt, then Jim | 10:35 19 A. There is a copy of it in Indian Creek !
10:36 20 Speck, and then Dana. ‘ 10:39 20 files, yes. ﬁ
10:36 21 Q. Okay. During what time was Mr. Sledde } 10:32 21 Q. Okay. Let's go back. You said most of |
10:36 22 representing the ranch owners? 10:39 22 the information you had came from a box of :
10:36 23 A. Treally don't remember. That goes back [10:35 23 information you got from Mr. Speck. Describe to i
10:36 24 before 1980, I believe. 10:39 24 me what was in the box. %
10 25 b
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10:39 1 MS. HOFSTETTER: I'm going to object, 10:41 1 liketo put some documents into the record to - 5
10:39 2  because clearly what comes from Jim Speck's 10:41 2 corespondence between you and myself. %
i0:39 3  office would be attorney-client, in large part 10:42 3 MR. BROWN: Ms. Hofsteiter, you know ;
10:39 ¢  attomey-client communication, and I'm going to 10:42 4 that's not correct. We spoke last Friday, you ’
10:39 5 instruct the witness not to discuss any substance 10:42 5 indicated that your docwment people may not be a
10:39 6  asto what was in that box. 10:42 6 there, and I said we would go ahcad with the ;
10:40 7 BY MR BROWN: 10:42 7  deposition, dealing with it at the time of the i
10:40 8 Q. Are you following your counsel's advice? |10:42 8  deposition. We have not stipulated that you !
10:40 9 A. T'ma little hard-pressed to be able to 10:42 9 could not produce documents, or otherwise avoid ;
10:40 10 tell you specifically what's in there. There was 10:42 10  the requirements of the deposition notice.

10:40 11 alotof Indian Creek history. 10:42 11 MS. HOFSTETTER: IfI could, I'd like to %
10:40 12 Q. Okay. Who has that box? 10:42 12 have these four pieces of correspondence included '
10:40 13 A. Dana has the box. 10:42 13 as Exhibits 1 through 4 in the record, and
10:40 14 Q. Does the ranch owners have a copy of it? 10:42 14 they--
10:40 15 A. I'm reasonably sure that the ranch 10:42 15 MR. BROWN: Excuse me. This is my :
10:40 16 owners have copies of a fair amount of that 10:42 16 deposition. ;
10:40 17 documentation. 10:42 17 MS. HOFSTETTER: But I need to make sure |2
10:40 18 Q. Okay. How much of that have you brought | 10:42 18 that the deposition reflects the fact that we
10:40 19 with you today? 10:42 19 proceeded with the current scheduling with your :
10:40 20 A. None. 10:42 20 specific understanding that this was not going to
10:40 21 Q. You are aware that the deposition notice 10:42 21 be adocument production. §
10:40 22 was what's called a duces tecum deposition, which | 10:42 22 MR. BROWN: No. We proceeded with the [
10:40 23 asked you to bring documents that related — 10:42 23 deposition with the specific understanding that
10:40 24 MS. HOFSTETTER: I'm going to -- 110:42 24 you were trying to get me to agree that you ¢
10:40 25 MR. BROWN: Let me finish. 10:42 25 didn't need to produce documents, based on §
Page 23 Page 25 ﬁ
i0:40 1 BY MR.BROWN: 10:43 1 representations made for the first time last %
10:40 2 Q. -- which related to any of the seven 10:43 2  Friday, after having more than two months to 3
10:40 3 topics upon which the deposition is being 10:43 3 comply, and you indicated to me that you had not ’;E
10:41 4 conducted. Were you aware of that? 10:43 4 collected the documents, because you didn't g
10:41 5 A. Yes. 10:43 5 anticipate going ahead with the deposition. ‘
10:41 6 Q. Have you brought any documents with you |10:43 6 MS. HOFSTETTER: Pat, we clearly havea
10:41 7 today? 10:43 7  difference of opinion. What I am suggesting, 3
10:41 8 A. No, 10:43 8  that [ would like to put in the record, my »ﬁg
10:41 9 Q. And you are the person designated for 10:43 9 comespondence with you and from your office on
10:41 10 the deposition to speak on behalf of the 10:43 1C thisissue, and we can let the record reflect
10:41 11 organization? 310:43 11 that we have a difference of opinion on this
10:41 12 A, Yes. 10:43 12 issue.
10:41 13 MS. HOFSTETTER: I'm going to objectat |10:43 13 MR. BROWN: You can put that into
10:41 1¢ this point, because before this deposition was 10:43 14 whatever motion you want. Idon't know why it
10:41 15 scheduled, Mr. Brown, you and I discussed the 10:43 15 would be a part of this deposition.
10:41 16 factthat Theresa Williams, who is the general 10:43 16 MS. HOFSTETTER: Well, because |
10:41 17 manager and the custodian of the documents for 10:43 17 think--
10:41 18 the Indian Creek Ranch Owners' Associationisout | 10:43 18 MR. BROWN: If you want to file a motion
10:41 19 of the state, out on the East Coast until the end 10:43 198  with the Court, you're welcome to submit whatever
10:41 20 of March, and I gave you the option specifically 10:43 20 you want to the Court. :
10:41 21 of rescheduling the deposition for another time, 10:43 21 MS. HOFSTETTER: Let me read into the
10:41 22 when she would be available to provide documents | 10:43 22  record, then, if you're objecting and refusing to i
10:41 23 pursuant to your request, or to go ahead today 10:43 23 allow my correspondence, and your office's ;
10:41 24  without documents, and you elected to go ahead 10:43 24 correspondence as well, I'm going to read into
10 i0:43 25
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£
10:43 1 MR. BROWN: Ms, Hofstetter, the Rule is 10:46 1 A. Well, she works -- 5
10:43 2 clear, an objection is to be made succinctly, 10:46 2 Q. Her own office? ;
10:44 3 without suggesting answers, without going on 10:46 3 A. She works for an individual up there, |}
10:44 4  about what the context is. You make your 10:46 4 and it's his office, but she does keep our ;
10:44 5  objection. 10:46 5  records there. 3
10:44 6 MS. HOFSTETTER: I'm goingtomakemy |10:46 & Q. Okay. Who does she work for? i
10:44 7  objection. 10:46 7 A. I think his name is Boswell.
10:44 8 MR. BROWN: It's been made. 10:46 8 Q. What kind of an office? i
10:44 9 MS. HOFSTETTER: I'mgoingtomakeit. |10:46 3 A. Well, it's kind of an individual's 3
10:44 10 ['mjust going to identify the correspondence I'm 10:46 10 office. It's not - you know, not a lot of :
10:44 11 referring to. My March 12th, 2010 e-mailand fax {10:46 11 people in there. She's the only person that's 5
10:44 12 to Pat Brown; two letters of March 15th, 2010, to 10:46 12 there. Ithink he's out of town most of the %
10:44 13 Pat Brown; and a letter from Pat Brown's office 10:46 13 time. :
10:44 14 thatlreceived by fax, March 15th, 2010. Andse |10C:46 14 Q. Did you personally do anything in an ;
10:44 15  with that noted, we proceeded with the cuirent 10:46 15 attempt to obtain the documents for today's
10:44 16 scheduling, based on your office's representation 10:47 16 deposition? :
10:44 17 that you did not want to reschedule so that we 10:47 17 A. No. Primarily because she's been out of
10:44 18 could produce documents. We proceeded on the 10:47 18 town :
10:44 19 basis of a deposition without document 10:47 19 Q. And for how long has she been out of :
10:44 20 produétion. Thank you. 10:47 20 town? :
10:44 21 MR. BROWN: So the record's clear, we 10:47 21 A. She left a week or 10 days ago. 'mnot 3
10:44 22 proceeded because the deposition was noticed, and | 10:47 22  sure specifically exactly what date she did
10:45 23  you attempted to get me to agree to vacate the 10:47 23 leave.
10:45 24 deposition, and | didn't agree to it. 1didn't 10:47 24 Q. You're aware that we've attempted to |
310:45 25 stipulate to anything about not having the 10:47 25 conduct this same deposition before, about a i
Page 27 Page 29 %
10:45 1  documents. Isaid we would take it up on the 10:47 1 monthago? 2
10:45 2 record 10:47 2 A. T'mnot sure that | knew that. The date ';
10:45 3 MS. HOFSTETTER: 1 disagree. I gaveyou | 10:47 3  of this deposition, from my perspective, was not %
10:45 4 anelection. Your office said it wanted to 10:47 4 really solidified until just a few days ago, like B
10:45 5 proceed on the 17th without the documents, and | 10:47 5 four or five days ago. As of Friday, we still é‘
10:45 6  the correspondence reflects that. The faxes and 10:47 6  didn't know whether we were going to have a 5
10:45 7 e-mails between our offices reflects that. 10:47 7  deposition. _“
10:45 8 MR. BROWN: Iwould appreciate it ifyou |[10:47 B8 Q. Sol take it you hadn't done anything
10:45 9  would not make any more speaking objections and | 10:47 9 before that, last Friday, to try to obtain :
10:45 10 comply with the Rules to state your objections 10:47 10 documents? :
10:45 11 succinctly and then allow us to proceed. 10:47 11 A. No. That's corect. §
10:45 12 BY MR. BROWN: 10:48 12 Q. Okay. You've been instructed, :
10:45 13 Q. Mr. Hoff, why didn't you bring 10:48 13 apparently, not to answer my questions about i
10:45 14 information to the deposition? 10:48 14 what's in the box that Mr. Speck gave to 5
10:45 15 A. Primarily because I don't have access to 10:48 15 Ms. Hofstetter. You've told me generally it's 5
10:45 16  the information, 1.0:48 16 history. Can you describe the type of documnents, i
10:45 17 Q. Okay. And only Ms. Williams has access [ 10:48 17 historical documents that are a part of it? ;
10:45 18 to that? 10:48 18 A. Well, there's a lot of correspondence in §
10:45 19 A. She is the person who keeps those 10:48 19 there from atiomeys, there's correspondence from !
10:46 20 records. Right. 10:48 20 members, lots of information as relates to the -- ’:!
10:46 21 Q. Where are the records kept? 10:48 21 MS. HOFSTETTER: I wouldn't - I'm going [}
10:46 22 A. She has an office in Ketchum. I'm 10:48 22 toobject. Don't go into substance. It might be 2
10:46 23 unsure exactly where it's located, or I don't 10:48 23 attorney-client, but you can describe the kind of E
10:46 24 have a specific address where it's located. 10:48 24 documents, but not substance. c
10:48 25 i

10:

46

25

Q. Is that a branch owner's office?
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Page 30 Page 32
10:48 1  water rights applications, the tracking of those 10:52 1  front of you, which is attached to the Objection,
10:48 2  documents, and the resulting approvals and 10:52 2 isthe Agreement on which the homeowners contend
10:49 3  applications and things of that nature. There 10:%2 3 that the City's water rights should be less than
10:49 4  are some -- there is some property transfer 10:52 4  what they've claimed.
10:49 5  information there. 10:53 5 A. My understanding is that that -- yes.
10:49 & BY MR, BROWN: 10:53 6 That the Teasons supporting the Objection are,
10:4%9 7 Q. Okay. You indicated -- | take it there 10:53 7  from our perspective, correct.
10:49 8  rust be some documents, drafts or other things 10:53 8 Q. If you look at page 2 of the exhibit,
10:49 9  you mentioned, that relate to the 1983 Agreement. 1 0:53 9 towards the bottom, it says, paragraph B, Reasons
10:4% 10 s that correct? 10:53 10 Supporting the Objection.
10:49%9 11 A. Grafts? 10:53 11 A. Yes.
10:49 12 Q. Drafts. 10:53 12 Q. You're referring to that paragraph?
10:49 13 A. Drafts, yes. 10:53 13 A. Yes, | am.
10:49 14 Q. Who was Mr. Rosholt corresponding with 10:53 14 Q. Soit's the Homeowners' Association’s
10:49 15 on behalf of the City to negotiate this 10:53 15 contention that the 1983 Agreement meant that the
10:492 16 Agreement? 10:53 16 homeowners had no water rights other than those
10:49 17 A. 1don't know. 10:53 17 mentioned in those quantities in that paragraph?
10:49 18 Q. Do you know anyone from the City who was | 10 54 18 MS. HOFSTETTER: I'm going to object.
10:49 19 involved in those negotiations? 10:54 19 You said homeowners had no water rights. Can you
10:49 20 A. Well, Jim Holcombe and - 10:54 20 mean to say City of Hailey?
10:50 21 Q. Sure. You indicated Jim and Nick 10:54 21 MR. BROWN: It's the homeowners'
10:50 22 Latham-- 10:54 22 position that the City has no rights, other
10:50 23 A. Nick Latham, yes. 10:54 23 than--
10:50 24 Q. -- were involved for the homeowners? 10:54 24 THE WITNESS: Other than these two, yes.
10:50 25 A. Yes. 10:54 25 BY MR.BROWN:

Page 31 Page 33

10:50 1 Q. Who for the City? 10:54 1 Q. Other than these two. All right. Can
10:50 2 A. The Mayor, Wordell, signed the 10:54 2 you tell me where, in the Agreement -- ] take i,
10:50 3  Agreement. Other than that, I'm not really sure 10:54 3 due to that statement, the homeowners' position
16:50 4  who was involved from the City's standpoint. 10:54 4 isthat Agreement somehow extingnishes or gets
10:50 5 Q. Did you personally have any 10:54 5 rid of any other water rights other than those
10:50 6 communications with anybody about that Agreement? | 10:54 & two that the City may claim from Indian Creek?
10:50 7 A. No. Notreally. 10:54 7 A. Well, there were no other water
10:50 B8 Q. 1take it you weren't - were you aware 10:54 8 rights - well, the 2.62 is equal to the 131
10:50 9 ofit before 1999, when you became an officer? 10:54 9 miner's inches, which is stated in the Agreement.
10:50 10 A. Was | was aware? 10:54 10 Those two quantities are the same.
10:50 11 Q. Were you aware of the Agreement before 10:54 11 Q. Okay.
10:50 12  you became an officer in 19997 10:55 12 A. And a part of that Agreement was the -
10:50 13 MS. HOFSTETTER: You already asked that 10:55 13 had to do with the hydro plant.
10:50 14 question. 10:55 14 Q. Are there any other reasons the
10:50 15 . THE WITNESS: No. 10:55 15 homeowners contend the City doesn't have water
10:51 16 MR. BROWN: It's a copy of the Objection 10:55 16 rights out Indian Creek, other than those two, in
10:51 17 and Agreement for Water Right Subcase 37-296 A. 10:55 17 the quantities mentioned?
10:51 18 Let's let the court reporter go ahead and mark 10:55 18 A. Any other reasons? I can't think of
10:51 19 that document. 10:55 19 any.
10:51 20 {(Exhibit No. A Marked.) 10:55 20 Q. The City doesn't contend that the -- the
10:51 21 BY MR.BROWN: 10:55 21 homeowners don't contend the City lost water
10:51 22 Q. T've handed you a copy of the Objection 10:55 22 rights by not using them in some form or another?
10:52 23 filed by the ranch owners to Water Right 10:55 23 MS. HOFSTETTER: I'm going to object,
10:52 24 37-296 A, along with the Agreement attached to it 10:55 24 because that gets into attorney-client matters,
10:52 25 55 25

when the objection was filed. The Agreement in
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Page 34 Page 36 E
10:56 1 the case is proceeding, so I'm going as to -- to 10:59 1 Q. Do you understand my question? %
10:56 2 the extent your question asks for attomey-client | 10:59 2 A. Um-hum. b
10:%56 3  commuuication information. 10:59 3 Q. Canyou - é
10:56 4 BY MR. BROWN: 10:59 4 A. Tdon't know what the legalities of it
10:56 5 Q. Can you answer the question? 10:59 5  are, but my impression is that these quantities, g
10:56 6 A, Would you mind restating it? 10:59 6 whether they apply -- whatever water right they §
10:56 7 (Last Question Read Back.) 10:59 7  apply to, is -- is the maximum quantity that the P
10:56 8 THE WITNESS: Yes. That's comect. 10:5% & City is entitled fo. ‘
10:56 ¢ BY MR. BROWN: 10:59 9 Q. Because of the Agreement? :
10:56 10 Q. That was a bad question. When yousay |10:59 10 A. Not necessarily because of the 3
10:56 11 it's correct-- 10:59 11 Agreement. f
10:56 12 A. Wedon't - 10:5% 12 Q. Okay. Explain that to me. !
10:56 13 Q. You don't contend the City lost water 10:59 13 A. Well, 'm having a little trouble f
10:56 14 rights by nonuse? 11:00 14 remembering why -- [ have the opinion that the s
10:56 15 A. No. 11:00 15 2.62 CFS, that was basically in place before the  f
10:56 16 Q. Soany loss of water rights is solely as 11:00 16 Agreement was signed, was the total amount of ;
10:56 17 a matter of the September 23rd, ‘83 Agreement? | 11:00 17 water that the City was entitled to. How that
10:57 118 A Yes. 11:00 18 applies to the three water rights that those -- .*5
10:57 19 Q. Does — do the homeowners agree that, 11:00 19 that those three numbers, 296, 717 and 1250, how |3
10:57 20 prior to signing the Agreement, the '83 11:00 20 those numbers -- how that water's allocated, 1 {
10:57 21  Agreement, the City of Hailey had the four water | 11:00 21 don't have any idea. ;
10:57 22 rights, though technically the hydro permit 11:00 22 MS. HOFSTETTER: I'm going to objectto Ji
10:57 23  wasn't done yet, so the three other water rights, 11:00 23 any questioning that asks Mr. Hoff to make legal
10:57 24 296 A,717,and 12167 11:00 24 conclusions that might relate to advice that :
10:57 25 A, Well, T don't know what the signers of 11:00 25 attomeys for the Indian Creek Ranch Owners' :
i
Page 35 Page 37 |{
10:57 1 that Agreement felt at that time, but 1 guess our 11:00 1  Association may have employed. I'm going to ;
10:57 2  position is that the quantities stated in 11:01 2  instruct him not to answer any more questions j
10:57 3 Exhibit A are the rights that the City of Hailey 11:01 3 relating to legal analysis of the City of :
10:58 4  has. 11:01 2  Hailey's water rights, because his knowledge i
10:88 5 Q. Tunderstand you're saying that -- as 11:01 5  would be based on legal advice that was provided Z
10:58 & set forth in the Objection, you're saying that's 11:01 6 to the Indian Creek Ranch Owners' Association. i
10:58 7 the full extent of the City's rights. 11:01 7 BY MR. BROWN:
10:58 8 A. Yes 11:01 8 Q. Let's talk for a minute -- :
10:58 ¢ Q. My question is, do you contend that the 11:01 9 MR. BROWN: Based on your objection and ;
10:58 10 other rights, the 717 and 1216, were abandoned or 11:01 10  your instructing him not to answer, there's no O
10:58 11  something, through the 83 Agreement? 11:01 11 pointin my asking further questions about the
10:58 12 A. Tthink there's some question as to 11:01 12 homeowners opinions about what water rights
10:58 13  whether or not they exist. That's why we're 11:01 13 existornot.
10:58 14 here. 1.:01 14 MS. HOFSTETTER: Legal positions. Legal |;
10:58 15 (). Okay. Let me back up, then. I want you 11:01 15 positions. Ithink factual positions -- 7
10:58 16 tounderstand, I'm asking you to draw a 11:01 16 MR. BROWN: It is not a proper objection §
10:58 17 distinction between what rights the City had that 11:01 17 to object on the ground that something calls for '
10:58 18 existed up until this Agreement was signed, as 11:01 18 alegal opinion.
10:58 19 opposed to whatever impact the Agreement may have | 11:01 19 MS. HOFSTETTER: Well -- . H
10:59 20 had on some of its -- of the City's rights? 11:01 20 MR. BROWN: Are you instructing him not :
10:59 21 MS. HOFSTETTER: I'm going to object. .111:01 21  toanswer that or provide that information? :
10:59 22 That calls for a legal analysis, legal 11:01 22 MS. HOFSTETTER: !'m instructing himnot
10:59 23 conclusion, and the witness is not prepared to 11:01 23  to answer information that might relate to legal
10:59 24  give legal conclusions or analysis. 11:01 24 theories and analysis in this case that would be :
10:59 11:01

o
4n
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Page 38 Page 40 ‘;
11:02 1 MR. BROWN: Okay. 11:04 1  Right?
11:02 2 BY MR. BROWN: 11:04 2 A. Right. ;i
11:02 2 Q. Are you contending — you the homeowner, |11:04 3 Q. But when you make a claim for damages, i
11:02 4  are you contending that the maximum amount that |11:05 4  you don't get to claim that, Well, I talked to my ’;
11:02 5 the City gets out of Indian Creek is the 2.62 CF3 11:05 5 attorney about it, so I'm not going to tell you
11:02 6 under Water Right 296 A, and the 3.38 that has 11:0% 6 what my damages are. I'm not asking you to ’f
11:02 7  been licensed for Water Right 78547 11:05 7 disclose the content of a communication with your [;
11:62 B A. Yes. That's comrect. 11:05 8 counsel. I'm asking you for what the basis of !
11:02 9 Q. Are there any reasons other than what's 11:05 9  your position is, what facts support your §
11:02 10 set forth in that Agreement, that 1983 Agreement, |{11:05 10 position, or what other evidence. Do you g
11:02 11  upon which you base your obj ections? 11:05 1 understand that? i
11:02 12 A. 'I'm having trouble with the question, 11:05 12 A. Yes. b
11:02 13  because | don't-- | don't have any other basis 11:05 13 Q. Tell me what facts, other than the ;
11:02 14 for that. 11:05 14 document itself, the September, '83 Agreement, |4
11:02 15 Q. Well, you understand I'm here today to 11:05 15 support your position about the City's rights. ;
11:03 16 try to find out what evidence you guys have, or 11:05 16 MS. HOFSTETTER: I'm going to object ;
11:03 17 other people might have, about why you have 11:05 17 again, because many of those facts are developed ‘E
11:03 18 objected to the City's water rights? 11:05 18 by the attorneys under the Attorney Work Product g
11:03 19 A. Um-hum. 11:05 19 Rule, and provided to the Indian Creek Ranch H
11:03 20 Q. So what I'm asking you to tell me is, 11:05 20 Owners' Association, so to the extent that facts i
11:03 21 what the reasons -- what evidence you have to 11:05 21 were collected at the attorneys’ request, in %
11:03 22  suggest the City doesn't have the rights it 11:05 22 anticipation of litigation, they would also not i
11:03 23  claimed, but instead only what you have stated 11:05 23 bhediscoverable, E
11:03 24 they should obtain through your Objection? 11:06 24 So to the extent Mr. Hoff has ;
11:03 25 MS. HOFSTETTER: Pat, as you know -- 'm [ 11:06 25 information that -- of a factual nature that has ;
Page 32 Page 41 §
11:03 1 going to object. I think you're asking for 11:06 1 not come from his attorneys, he can answer the ~ |;
11:03 2  advice and information that's provided by water {11:06 2  question. Butl would suspect that information |}
11:03 3 right attorneys. As you know, waterrightsarea |11:06 3 may not extend very far beyond the 1983 §
11:03 4 complex area, a very specialized form of legal | 11:06 4  Agreement. ;
11:03 5 knowledge. So to a large extent, if not 11:06 5 THE WITNESS: Other than the fact that |}
11:03 6 entirely, the positions that the Indian Creek 11:06 6 it would appear that both Indian Creek and the i
11:03 7 Ranch Owners' Association has taken in this 11:06 7 City of Hailey, because of that Agreement, agreed %
11:03 8 litigation relate to advice and opinions provided [11:06 8 tothe 131 miner's inches, which is the 2.62. %
11:04 9 by their counsel. So you may be asking a 11:06 9 Included in that Agreement is a hydro plant, 3
11:04 10 question that, to the -- it calls for information 11:06 10 which is where the other quantity of water comes  |§
11:04 11 that's largely confidential, in my opinion. 11:06 11 from, but beyond that, I can't I can't :
11:04 12 That's probably why Mr. Hoff can't answer your | 11:06 12  identify any facts that I can present to you that '
11:04 13 questions, because a large part of what Indian 11:07 13 came to me somewhere -- from some other source. |
11:04 14 Creek Ranch Owners' Association does inthis | 11:07 14 BY MR BROWN: i
11:04 15 case, the filings it's made, the positions it's 11:07 15 Q. In other words, you're saying the facts
11:04 16 taken are based on legal advice. 11:07 16 you're aware of all came from your attorney? ;
11:04 17 And the Association itself does not have | 11:07 17 A. T'mnot sure that - i
11:04 18 expertise in water law and those underlying 11:07 18 Q. 1 want the record to be clear. You're
11:04 19 issues. Soalotof those complex legal issues 11:07 19 being told not to answer things on the grounds
11:04 20 are not -- Mr. Hoff can't testify to that. 11:07 20 that the attomneys developed the facts, or g
11:04 21 . BY MR. BROWN: 11:07 21 discovered the facts. All I want to know is, if g
11:04 22 Q. Okay. Mr. Hoff, you understand thatif |11:07 22 the attorneys are claiming that privileged and |
11:04 23  you get run over by a car, and you hire an 11:07 23 we're not allowed to know it, that's fine. I §
11:04 24 attomey, your attomey makes a claim for 11:07 24 want the record to be clear, though, because if g
11: 11:07 i
i
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o
{w

]
(%

(208)345-9611

whatever damages they think you're entitled to.

you're not going to disclose it, we object to any

YTy T e e P

11 (Pages 38 to 41)

M & M COURT REPORTING (208)345-8800 (fax)

' bf1f7318-¢276-4b62-b681-28ea1044e027



i SN

Page 42 Page 44§
11:07 1  useof any fact that you don't disclose. 11:10 1  for the homeowners? é
11:07 2 MS. HOFSTETTER: Letme clarify. [ 11:10 2 A. Well, Nick Latham would have, and so
11:07 3 think you're mischaracterizing what I said, Pat. 11:10 3 would Jim Holcomb.
11:07 4 Isaid that many of the facts were developed, 11:10 4 Q. Atany time before we began this i
11:07 5 obtained under the Attorney Work Product 11:10 5 deposition today, have you spoken with Nick
11:08 & Doctrine, by experts, by -- at the request of the 11:10 6 Latham about anything to do with the Agreement or
11:08 7 attomey, people working for the attorney. Soto |11:10 7 its negotiation? I
11:08 8 the extent facts were -- those facts are covered 11:10 8 A. Other than to confirm that he had -- £
11:08 9 by the Attorney Work Product Doctrineand the | 11:10 2 that he -- he participated in that discussion, ‘
11:08 10 attomey-client privilege, so those are the facts 11:10 10 no. :
11:08 11 that Mr. Hoff cannot testify as to today. 11:11 11 Q. What did he tell you his involvement -
11:08 12 But to the extent he has facts from 11:11 12 was? _
11:08 13 other sources, he can testify as to that. But 11:11 13 A. Well, apparently it was somewhat ,
11:08 14 I'm guessing that he may not have many other 11:11 14 contentious initially, but beyond that, I don't i
11:08 15 facts from other sources. 11:11 15 really know any facts that would relate to
11:08 16 MR. BROWN: You're making a speaking |11:11 316 that -~ that would impact on that Agreement.
11:08 17 objection again. 11:11 17 Q. At that time, before the Agreement was :
11:08 18 BY MR.BROWN: 11:11 18 executed, did the homeowners do anything to :
11:08 19 Q. Do you have any facts, as your counsel 11:1%1 15 attempt to ascertain what the full extent of the
11:08 20 justsaid, from any source other than your 11:11 20 City's water rights were from Indian Creek? Sol [
11:08 21 atiorneys? 11:11 21 don't have to keep repeating, when [ talk about -
11:08 22 A. Well, in reviewing documents, such as 11:11 22 the water rights, we're talking about the water ]
11:08 23 the ones that Jim Speck had, some of the - there |[11:11 23 rights from Indian Creek. Okay? Or the springs. 3
11:08 24 are numerous references to the 131 inchesor 2.62 { 11:11 24 A, Okay.
11:09 25 CFS in property transfers, things of that nature. | 11:11 25 MS. HOFSTETTER: I'm going to object,
Page 43 Page 45 :
11:05 1 Ican'tspecifically refer - I can't tell you 11:11 1  because again it gets into attorney-client. To
11:09 2  which of those documents have those numbers in | 11:11 2 the extent Ben wasn't involved in 1983, he's :
11:09 3  them, but they're repeated numerous times. 11:11 3  already said that. And to the extent he has é
11:09 4 Q. When you say those numbers, do you mean | 11: 12 4  lnowledge of what they did or didn't look into i
11:09 5  water right numbers or do you mean the 11:12 5 going into the 1983 contract, would be from the %
11:09 6 131 inches? 11:12 € Indian Creek Ranch Owners' records, involving }
11:09 7 A. The 131 inches. 11:12 7 John Rosholt, which would be attorney-client i
11:09 8 Q. Okay. Are you referring to property 11:12 8 communication. So to the extent it asks what f:i
11:09 9 transfers before 19837 11:12 9 kind of legal analysis went into the Agreement, 5
11:09 10 A. Oh, yes. Yeah. This is ancient 11:12 10 I'm going to instruct him not to answer that ;
11:09 11 history. 11:12 11 question. '
11:09 12 Q. Okay. Let's finish with one topic here. 11:12 12 BY MR.BROWN: {
11:09 13 Topic 1 has to do with the 1983 Agreement. I've | 11:12 13 Q. Do you have - ;
11:09 14 asked you about the negotiation of it. You've 11:12 14 A. 1really don't know. That's the short g
11:10 15 claimed that you don't know, other than your 11:12 15 answer. i
11:10 16 counsel was involved, Mr. Rosholt. Correct? 11:12 16 Q. Isit fair to say that the ranch owners :
11:10 17 A. (Inaudible Response.) 11:12 17 depended upon Mr. Rosholt to inform them whatever ;
11:10 18 Q. You need to verbally answer. 11:12 18 water rights the City had? g
11:10 19 A. Yes, yes, 11:12 189 MS, HOFSTETTER: Objection. He wasn't
11:10 20 Q. And any other information regarding the 11:12 20 involved at the time. H
11:10 21 negotiations your counsel is claiming a privilege | 11.:13 21 THE WITNESS: 1don't know that | know i
11:10 22 to. 11:33 22 the answer to that. !
11:10 23 A. Well, I had no participation in that 11:13 23 BY MR. BROWN: i
11:10 24 Agreementat all. 11:13 24 Q. Who would know the answer to that? ;
13 25 J;

11l:

10

'

N
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Q. Who had participation in the Agreement
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11:13 1  Agreement. 11:16 1 for some background. You told me who was on the :
11:13 2 Q. Okay. And [ understand you're saying 11:16 2  board when we started, for the homeowners. 5
11:13 3  forthe homeowners. That was Latham, Holcomband 111:16 3 A. Whoa. | told on you who's on the board
11:13 4  Rosholt. Isthat correct? 11:16 4 now. :
11:13 5 A. Yes. That's my belief. 1i:16 5 Q. Yes. Correct. Did the board take any |
11:13 6 Q. Does the -- do the homeowners have any 11:16 6 official action to designate you as the deponent Z
11:13 7 documents that reflect who negotiated, or was 11:16 7 today? In other words, my question is -- let me
11:13 8  involved in negotiations for the homeowners? 11:16 8  back up even further. 3
i1:13 9 A. [don'trecall ever having seen some. 11:16 9 A. Okay. “
11:13 10 We may have some, but I don't recall ever having 11:16 10 Q. How is the Homeowners' Association set g
11:13 11  seenany. 11:16 11 up to deal with the water right issues? By that g
11:13 12 Q. You're aware that in the City records 11:17 12 [mean, do you have a committee, are you assigned [}
11:12 12 thereis a letter from John Rosholt to Brian 11:17 13 todo it, how does that function? E
11:13 14 Clark, it says Brian Clark, who apparently was 11:17 14 A. Well, the board deals with decisions as i
11:14 15 the head of the homeowners at the time, that 11:17 15 itrelates to those things. When a decision is ‘
11:14 16 describes - it's a several-page document from 11:17 16 required, | have been the contact person with i
11:14 17 Mr. Rosholt to Mr. Clark, advising the homeowners 11:17 17 Dana and the board to -- and in that role, [ made ;,
11:14 18 about the City's water rights and the - 11:17 18 every effort to make sure the directors have 5
11:14 19 A. TI'mnot familiar with that document. 11:17 19 whatever correspondence we have, and whatever f
11:14 20 Q. Youre not familiar with that. Do you 11:17 20 decisions are required, I've tried to get that «§
11:14 21 contend that document is privileged? 11:17 21 information in front of them.
11:14 22 MS. HOFSTETTER: Objection. Calls fora 11:17 22 Q. Okay. So in other words, you -- you've E
11:14 23 legal conclusion. 11:17 23 been designated to handle the issues, and then :
11:14 24 THE WITNESS: | don't have an opinion 11:17 24 report to the board when a decision needs to be i
11:14 25 about that. 11:17 25 made? !
bPage 47 Page 49 ‘3

11:14 1  BYMR.BROWN: 11:17 1 A. For decisions. That's comrect. i
11:14 2 Q. Tell me what water rights the 11:17 2 Q. Okay. What did you do to prepare for ;:
11:14 3 Homeowners' Association believe the City of 11:18 3 the deposition today? 2
11:14 4 Hailey possessed the day before the 1983 11:18 4 A. Tmet with Dana yesterday, and -- i
11:15 5 Agreement was signed. In other words, whatI'm {11:18 5 Q. Idon't want to know the substance of i
11:15 6  asking you is not what effect the '83 Agreement 11:18 6  what you met with her, but what eise did you do? §
11:15 7 had, but what the City had a day before they 11:18 7 A. Well, I looked through the documents %
11:15 8 signed the Agreement. 11:18 8 like the one you've handed me in Exhibit A, for i
11:15 9 A. ldon't really know. 11:18 ¢ Indian Creek's water rights, as well as the E
11:15 10 Q. Who knows? Who would know, for the 11:18 1¢ documents that Hailey claims as water rights. %
11:15 11 Thomeowners? 11:18 11 Q. Okay. Anything else? i
11:15 12 A. Tsuspect if you asked anybody, 11:18 12 A. No.
11:15 13 including the two guys who signed the Agreement, | 11:18 13 Q. Identify for me what the significant 1
11:15 14 they would not have an opinion about that either. §11.:18 14 documents are with respect to what the water 1
11:15 15 I'mnotswe. You're asking me something that I 11:18 15 rightsare. ’}
11:15 16 just don't have any knowledge on. 11:18 16 MS. HOFSTETTER: Could you clarify the 5
11:15 17 Q. Okay. Have you looked through the 11:18 17 question? What water rights are you talking %
11:15 18 records the Association has to see if there’s 11:18 18 about? §
11:15 19 information about that in the records? 11:18 19 MR. BROWN: The City's and the — §
11:15 20 A. No. 11:18 20 THE WITNESS: The City's water rights? [}
11:16 21 Q. Whynot? 11:18 21 BY MR.BROWN: ;
11:16 22 A. Primarily because I was unsure when this |11:18 22 Q. Yes. :
11:16 23 deposition was going to take place, nor when we | 11:18 23 A. The ones that we've had from IDWR's 3
11:16 24 needed those documents. 11:19 24 website is 296 A, 717, 1250, and the hydro water 1
11:16 19 :
i1

dN
Ju

Q. Okay. Let's back up a little bit, just

11:

28]
] L0

right, and I don't remember the number of that

(208)345-9611

v ey

M & M COURT REPORTING (208)345-8800

o

13 (Pages 46 to 49)
(fax)

bf1{7318-ea76-4162-b681-28ea1044e027



Page 50

Page 52

25

do that?

11:
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1983 Agreement was signed?

$
11:19 1 one. 11:29 1 MS. HOFSTETTER: I'm going to object i
11:19 2 Q. Okay. 1understand that those are the 11:29 2  because that goes to the substance of ;
11:19 3 four water rights the City claims. You've 11:29 3  attorney-client communication, why an attomey's %
11:19 4  identified the 1983 Agreement as being something [ 11:23 4 hired to do what. i
11:19 5  significant to defining what rights the City has, 11:29 5 BY MR. BROWN: ;
11:19 6  what it wanted. 11:29 6 Q. Are you aware of the fact that the ;:
ii:1e 7 A. Um-hum. 11:29 7 homeowners made John Rosholt their Attorney of §
11:19 8 Q. Any other documents you're aware of? 11:29 8 Fact? ;
11:19 9 A. Notreally. Other than the Agreement, 11:29 9 A. No. No. %
11:19 10 whether the Agreement is pertinent to that. 11:29 10 Q. You're not aware of that. You i
i1:19 11 Q. Have you told me everything you know 11:30 11 understand what an Attomney of Fact is? t
11:19 12  about the negotiation, drafting, execution and 11:30 12 A. My assumption is that he is designated
11:19 13  implementation of the 1983 Agreement? 11:30 13 as Indian Creek's attorney for water vights z
11:19 14 MS. HOFSTETTER: Objection. Justto 11:20 14 issues. 3
11:20 15 clarify, to the extent it's not privileged. 11:30 15 Q. Okay. Well, it's a little different i
11:20 16 (Last Question Read Back.) 11:30 16 than designating him as an attorney. It's ﬁ
11:20 17 THE WITNESS: Yes. 11:30 17 designating him as a person that's able to H
11:20 18 BY MR.BROWN: 11:30 18 factuallyrespond. g
11:20 19 Q. Okay. We'll move on to the next topic. 11:30 19 A. Then I don't know — i
11:20 20 MR, BROWN: Do you want - we can takea [ 11:30 20 Q. Do you have any reason to deny that the
11:20 21 quick break. We are going to shut the camera off 11:30 21 homeowners appointed John Rosholt as the Attorney
11:20 22  while we take a quick break. 11:30 22 of Fact? ;
11:20 23 (A Break Was Taken.) 11:30 23 A. No. :
11:27 24 MR. BROWN: Okay. The cameraisbackon |11:30 24 Q. Are you aware of the fact that the Q
11:27 25 and we are resuming the deposition after taking a 11:30 25 homeowners signed a Power of Attormey giving i

Page 51 Page 535

11:27 1  briefbreak. 11:30 1  Mr. Rosholt all power te conduct the - ]
11:27 2 BYMR. BROWN: 11:30 2 A. It seemns to me that 1 have seen 5
11:28 3 Q. M. Hoff, are the homeowners aware of [ 11:30 3 documents -- and I'm not sure that John Rosholt i
11:28 4  any documents, other than the Agreement and the | 11:30 &4 was the party involved — but | have seen
11:28 5  drafts that you've mentioned, that relate to the 11:30 5 documents where Indian Creek has designated
11:28 6 Homeowners Association's understanding of the | 11:30 6  people as attorneys, or as -- giving them power
11:28 7  City's water rights at the time the 1983 11:31 7 of attorney.
11:28 8  Agreement was made? 11:31 8 Q. So as you sit here today, you're not
11:28 9 A. The only thing that 'm aware of that 11:31 9  aware, on behalf of the homeowners, of what the
11:28 10 impacts on that are some of the deed transfers 11:31 10 City's water rights were at the time of the 1983
11:28 11 that I talked about, to different parties through 11:31 11 Agreement. [sthat correct?
11:28 12  the - you know, starting back in the carly 11:31 12 A. No. I was -- [ had no knowledge of that
11:28 13 1900s, through to the point where Indian Creek | 11:31 13  atthetime of that Agreement.
11:28 14 ended up with the property and the subdivision "} 11:31 14 Q. Okay. Let's-- I want to skip down to
11:28 15 and the water that they got as a result of those 11:31 15 Topic No. 4 in the deposition notice, which is
11:29 16 property transfers, but that -- the 2.62 CFS is 11:31 16 your knowledge about the City of Hailey use of
11:29 17 referenced in those a few times. 11:31 17 water since 1980. In other words, we're talking
11:29 18 Q. And you believe those, like, deeds - 11:31 18 about the City's use, not the homeowners' use.
11:29 19 A, Deeds, yes. 11:32 19 A. Yes.
11:29 20 Q. -- deeds or other transfer documents? 11:22 20 Q. For the sake of breaking things down
11:29 21 A. Yes. Property transfer. And I'm not 11:32 21 into time segments, we'll have our first time
11:29 22 smart enough to know, you know, to follow that. | 11:32 22  segment be before the 1983 Agreement was signed.
11:29 23 Ihaven't made any attempt to follow that. 11:32 23 Do the homeowners have knowledge about what the
11:29 24 Q. Do you know if Mr. Rosholt was hiredto [ 11:32 24 City was actually using at any time before the i
11:29 32 25 g
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11:32 1 A. Tdon't believe so. 11:35 1 Q. And have you compiled what you measured §
11:32 2 Q. TIs there anybody in the organization 11:35 2 into any kind of — %
11:32 3  that might have more information than you do? 11:35 3 A. Well, we did a resulting quantity as a i
11:32 4 A. Not that I'm aware of. 11:35 4 result of that, [ don't remember the number, but «
11:32 5 Q. What about, then, from 1983 to 19877 11:35 5 it-- well, [ just don't remember the number. 1
11.:32 6 The reason 'musing 1987 is that's when the 11:35 6 Q. But | take it you wrote it down?
11:32 7 adjudication started. 11:35 7 A. Yes. !
11:32 8 A. Um-hum. 11:35 8 Q. What your calculations were? :
11:32 @9 Q. What's the homeowners' knowledge about | 11:35 3 A. Yes. :
11:32 10 the City's use of water from '83 to '87? 11:35 10 Q. Who has copies of what you wrote down?
11:33 11 A. To my knowledge, I have had no 11:35 11 A. Well, T think - T think I gave that i
11:33 12 information at all about the City's use of water. 11:35 12 information to Steve Hannula. 3
11:33 13 Q. Okay. For that timeframe? 11:36 13 Q. Has Mr. Hannula been hired to testify on ;
11:33 14 A. For that timeframe. 11:36 14 behalf of the homeowners in this case? §
11:33 15 Q. What about from 1987 to the present? 11:36 15 MS. HOFSTETTER: Ican answer that :
11:33 16 A. Well, other than the information that 11:36 16 question. Atthis point he has been hired to i
11:33 17 came from our field visit that we made, and some |11:36 17 advise me on this case, but he hasn't been ;
11:33 18 documents that Tom turned over to us, that's the 11:36 18 identified that he would testify at this point. 3
11:33 19 only information I'm aware of that had anything | 11:36 19 BY MR. BROWN: ;
11:33 20 to do with the City's use of water. 11:36 20 Q. Have the homeowners hired any experts to i
11:33 21 Q. Okay. Let's talk about the documents 11:36 21 give testimony about the City of Hailey's water ;
11:23 22 from Tom. You're referring to the documents you |11:36 22 rights?
11:33 23 requested and got through the discovery process? |11:36 23 A. Not to my knowledge.
11:33 24 A. Where we had some indication of what the | 11:36 24 Q. Have they hired anybedy to give
11:33 25 flows were from the springs down to the hydro 11:36 25 testimony about the homeowners' water rights? i
L4
Page 55 Page 57 :.
!
131:34 1 plant 11:36 1 A No. :
11:34 2 Q. Okay. Then you referred to the field 11:36 2 Q. Do they intend to?
11:34 3 visit last October, I believe it was. 11:36 3 A. That would be something we would follow |
11:34 4 A, Um-hum. 11:36 4  on the advice of our attomey. We haven't had a %
11:34 5 Q. We met at Indian Creek? 11:36 5  discussion about that. 2
11:34 6 A. Right. 11:36 6 Q. What compilation of information or ;
11:34 7 Q. So that you and your attorneys and your | 11: 36 7 testing has Mr. Hamula done? i
11:34 8 engineers could view the system. Correct? 11:37 8 MS. HOFSTETTER: I'm going to object. §
11:34 8 A. Yes. 11:37 9  That's attomey work product. Mr. Hannula is i
11:34 10 Q. Who were your engineers? 11:37 10 working for me on this matter. i
11:34 11 A. Steve Hannula, H-a-n-n-u-l-a. Ibelieve |11:37 31 BY MR. BROWN: %
11:34 12 that's right. 11:37 12 Q. Has Mr. Hannula shared his information |}
11:34 13 Q. And he works for what company? 11:37 13  with anybody other than your attomey, to your i
11:34 14 A. ERO, out of Boise. 11:37 14 knowledge? ;
11:34 15 Q. Okay. Do you know if ERO at that time | 11.:37 15 A. Not that I'm aware of. §
11:34 16 took any measurements? 11:37 16 Q. There are no other companies involved? i
11:35 17 A. Did they take any measurements? 11:37 17 A. No. ;
11:35 18 Q. Yes. 11:37 18 Q. Atone point Dr. Brockway, Brockway %
11:35 19 A. Tdon't believe so. Itooka 11:37 19 Enginecring was mentioned. Has the Homeowners' |{
11:35 20 measurement of the weir in the bottom of that 11:37 20 Association hired Mr. Brockway? 3
11:25 21 house that's there. 11:37 21 A. We did, back in the year 2000, 1 :
11:35 22 Q. Of the collection house? 11:37 22 believe, Maybe it was 2002. :
11:35 23 A. Of the collection house, 11:37 23 Q. For what purpose?
11:35 24 Q. So you measured the weir? 11:37 24 A. Well, he assisted us in doing some i
11:35 11:37 25 things that would allow us to do -- to improve on

25

A. Yes.
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11:37 1  ourimigation system. 11:41 1 Q. Do you know how much that was? }
11:38 2 Q. So you hired him to -- not for purposes 11:41 2 A. 1don't remember how much that was. %
11:38 3 of the water rights adjudication, but for 11:41 3 Q. Does the —- do the homeowners contend %
11:38 4  purposes of -- 11:41 4 thatif more than 3.38 CFS ever go over the weir 5
11:38 5 A. Applying water for irrigation purposes. 11:41 5 that the City is using more than it's entitled to ;
11:38 & Q. Okay. And what did he do for you in 11:41 & under its rights? :
11:38 7  that regard? 11:41 7 A. [ don't think so. {
11:38 8 A. Well, he had a young fellow by the name 11:41 8 Q. Tell me what you as homeowners, do you |;
11:38 5 of Jeff Rowe who came up and worked withmeon} 11:41 9  contend the City's entitled to use. The biggest, 3
11:38 10 installing some diversions and putting in some 11:41 10 largest quantity. :
11:38 11 fiood-type irrigation for -- in three or four 11:41 11 A. There's a physical limitation in the j
11:38 12 different diversion locations. We did that fora 11:41 12 size of the pipe. }
11:38 13 while. That's - that was the extent of that -- 11:41 13 Q. The pipe from the weir down to the ;
11:38 14 the work that he did there. i1:41 14 reservoir? <
11:39 15 Q. Have you had anybody measiue the water, |11:41 15 A. Down to the reservoir. ?
11:39 16 or have you yourself measured the quantity of 11:41 16 Q. Okay. And have you calculated what :
11:39 17 water being used by the City at any point in 11:41 17 the-- {
11:35 18 ftime, other than what you said about the weir 11:41 18 A. Thave not. : E
11:39 19 that day? 11:41 19 Q. -- theoretical capacity is? |
11:39 20 A. By the City, no. 11:41 20 A. No. ?
11:39 21 Q. Any information on whether or not the 11:41 21 Q. Do you know if anybody has? ]
11:35 22 data that the City produced regarding water flows | 11:42 22 MS. HOFSTETTER: I'm going to object to i
11:3% 23 isaccurate or not? 11:42 23 the extent it might ask for attorney-client H
11.:39 24 MS. HOFSTETTER: I'm going to objectto |11:42 24 conumunication, attorney work product, §
11:39 25 the extent it relates to attorney work product. 11:42 25 BY MR BROWN: %
Page 5% Page 61 %

11:39 1 (Last Question Read Back.) 11:42 1 Q. Do you know if anybody has calculated §
11:3% 2 THE WITNESS: I don't have an opinion |11:42 2  the capacity of the pipeline? %
11:39 3 about that. We didn't do any testing of the il:42 3 MS. HOFSTETTER: I'm going to ask him }
11:39 4  City's measuring equipment or anything of that 11:42 4  not to answer that question. ;
11:40 5 nature. The assumption would be that the 11:42 5 MR. BROWN: On the grounds it is §
11:40 & number's correct, but we don't really have any 11:42 6 privileged?
11:40 7  substantiation of that. 11:42 7 MS. HOFSTETTER: Attommey work product. ,
11:40 8 BY MR BROWN: 11:42 8 MR. BROWN: I didn' ask him what you :
11:40 ¢ Q. T guess that's my question. Do you 11:42 9 did. Tasked if anybody's measured it or %
11:40 10 question the reliability of those measurements or | 11:42 10 calculated it. :
11:40 11 not? 11:22 11 MS. HOFSTETTER: And I'm objectingon  |;
11:40 12 A. I'm not aware of any reason to question 11:42 12 the basis of attorney work product, to the extent é
11:40 13 them. 11:42 13  you're seeking substantive information. £
11:40 14 Q. Allright. When you measwred fromthe | 11:42 14 MR. BROWN: Are you instructing him not z
11:40 15  weir at the field visit, as you referred to it 11:42 15 to answer? ;
11:40 16 last October, do you recall what the measurement | 11:42 16 MS. HOFSTETTER: Attomey-client, ;
11:40 17 was? 11:42 17 attorney work product, yes. :
11:40 18 A. No. It was a measurement of the water 11:42 18 BY MR.BROWN: %
11:40 19 dip above the weir, and there are some standard |11:42 15 Q. Are you aware of any calculations or :
11:40 20 formulas you can use to come up with quantities. |11:43 20 measurements of the City's water rights, other i
11:40 21 That's really what I did. 11:43 21 than by your attorney? %
11:40 22 Q. Did you use a weir table or somethingto | 21:43 22 A. No. i
11:40 23 calculate a flow rate based on what you measured | 11:43 23 Q. Except for the one you did. Now, did é
11:40 24  going over the weir? 11:43 24  you do the calculations? i
11:41 25 11:43 '

A, Yes, Idid
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11:43 1 Q. Okay. I assume you looked up a weir 11:46 1 Q. You're not aware of anybody who does f
11:43 2 table or somehow other - 11:46 2 dispute that? !
11:43 3 A. That's correct. 11:46 3 A. No. }
11:43 4 Q. Okay. Where did you get the weir table? | 11:46 4 Q. Olkay, Is it -- do the homeowners :
11:43 5 A. Out of a Cameron's Hydraulic Data book. {11:46 5 maintain - the Association maintain that the
11:43 6 Q. But you don't recall what the - 11:46 5  City has ever interfered with the homeowners' use
11:43 7 A. My recollection is that it's very close 11:46 7 of the homeowners' water rights out of the Indian i
11:43 8 tothe 2.6 CFS. [ don't remember the number. 11:47 8 Creek? ‘
11:44 9 Q. On that day in October, when you -- 11:47 9 A. We don't have any knowledge of that. We |}
11:44 10 Mr. Hannula and everyone else visited the City | 11:47 1€  don't--no. The answer to your question is no.
11:44 11 facilities, you agree that the City was diverting 11:47 11 Q. Okay. In other words, you're not aware
11:44 12  all water available at the spring source? 11:47 12 of atime when the homeowners needed water under |§
11:44 13 A. There is a bypass, or a bypass around 11:47 13 their right and couldn't get it because of %
11:244 14 the weir, where the collection area - wheré the | 11:47 14 something the City was doing? ;’
11:44 15 water flows into the weir. There's a bypass 11:47 15 A. Tdon't recall ever having - having had ;
11:44 16 there, so that all of the water was not going 11:47 16 that set of circumstances. ' !
11:44 17 over the weir. 11:47 17 Q. Have the homeowners, since 1980, ever ;
11:44 18 Q. So you're saying when you looked at it 11.:47 18 asked the City to shut off or reduce what the
11:44 19 that day, there was water going through the 11:47 13 City diverts out of Indian Creek?
11:44 20 bypass also? 11:47 20 A. Not to my knowledge. ;
11:44 21 A. Tdid not see that, but [ was told that 11:47 21 Q. Does the Association have any ather :
11:44 22 there is a bypass, and that water flows through 11:48 22 knowledge about the City's use of water since ‘
11:44 23  that bypass. 11:48 23 1980, other than what you've already told me i
11:44 24 Q. Are you aware of whether or not water 11:48 24 today? :
11:45 25 was going through the bypass on the day you 11:48 25 A. No. 3

Page 63 Page &5 3‘:

11:45 1  visited? 11:48 1 Q. Okay. Let's switch, then, and talk for b
11:45 2 A. No. 1did not confirm that. 11:48 2  aminute about the Association's water rights.
11:45 3 Q. T'll represent to you that the City 11:48 3  You are familiar with the Association's water i
11:45 4  maintains that it has diverted all the water 11:48 4  right claims. Correct? }
11:45 5 available at the spring at that collection house 11:48 5 A. 1 think so, yes. i
11:45 6 that you observed, and it's been consistently 11:48 & Q. Again, [ take it you've been appointed é
11:45 7  diverting that water since 1980. Do youhave any | 11:48 7 by the board to take the lead on that also? 1
11:45 & reason to disagree with that? 11:48 8 A, Yes. 3
11:45 9 THE WITNESS: Read me that question 11:48 9 Q. Asyou've described with respect tothe  [!
11:46 10 again, would you? 11:48 10 City's rights? %
11:46 11 {Last Question Read Back.) 11:48 11 A. Yes. i
11:46 12 THE WITNESS: I have no knowledge that | 11:48 12 (). Who else on the part of the Association :
11:46 13 would cause me to agree with it or disagree with { 11:48 13  has knowledge of the Association's use of its |
11:46 14 it, because we don't have access to that. 11:48 14 rights? ‘i
11:46 15 BY MR BROWN: 11:48 15 A. Of the Association's -- i
1l:46 16 Q. You understand what I'm asking is if 11:48 16 Q. Use of the Association's water rights :
11:46 17 there's any evidence out there, or anybody who 11:49 17 thatif's claimed in the adjudication. B
11:46 18 purports to have knowledge about that otherwise. | 11:45 18 A. Al of our directors would have i
11:46 19 A. Tdon't think so. 11:49 1% knowledge of the use of the water, because =§
11:46 20 Q. In other words, is there any dispute 11:49 20 we've -- we've -- we irrigate, we discuss those
11:46 2% about the fact that the City's consistently 11:49 21 irrigation plans, and the way we execuie it, 5o ;
11:46 22 diverted all the water at the collection box 11:45 22 the board -- the infonmation has been presented %
11:46 23 since 19807 11:49 23 to them, and the assumption is that they all know ;
11:46 24 A. 1don't have any reason to dispute that, 11:49 24 aboutit :
1l: no. 11
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11:49 1 information flows, then. In other words, who 11:53 1 A. The name Bruce Liam is the person that
11:49 2  does the irrigation, and how does that 11:53 2 isthe name I remember. I'm not positive that he
11:49 3 information get to the board? 11:53 3  was the person who did this, but that's the name
11:49 4 A. Well, we have a man that we have 11:53 4 Iremember.
11:49 5 contracted with to do the raising of hay on the 11:53 5 Q. What is Mr. Liam's profession?
11:49 6 Association's common area. He's brand new with | 11:53 6 A, Thave no idea.
11:50 7 that, in that last year was his first year at 11:53 7 Q. Itake it --I take it he was working
11:50 & that. Prior to that we had hired some 11:53 & for the homeowners?
11:50 9 landscaping people to do the imigation and some | 11:53 3 A. Yes.
11:50 10 other people to do harvesting, baling, those 11:53 10 Q. Do you know what the scope of his work,
11:50 11 kinds of activities. But Association directors 11:53 11 ifyou will, was?
11:50 12 have all been certainly aware of those plansand | 11:53 12 A. Other than the preparation of that
11:50 13  the execution of those plans. 11:53 13 transfer, I don't - I don't -- and I'm not
11:50 14 Q. Okay. Idon't know ifit's easier to 11:53 14 totally sure that he's the one that executed the
11:50 15 work forwards or backwards. Water right 11:54 15 transfer. That's my recollection of what I read.
11:50 16 37-296B-- 11:54 16 Q. Do you know if you had an attorney for
11:50 17 A, Um-ham 11:54 17 the Association in the transfer proceedings?
11:50 18 Q. --that's a water right that you claim 11:54 18 A. My suspicion is that we probably did,
11:50 19 s for how much? 11:54 19 butTdon't remember that.
11:51 20 A. Well, it was originally presented as 11:54 20 Q. Do you know if there's any documents
11:51 21 4.01 cubic feet a second, and 200 acres of 11:54 21 that the Association has regarding the transfer?
11:51 22 irngation. 11:54 22 A. Yes. We do have documents.
11:51 23 Q). What do you mean originally presented? |11:54 23 Q. Itake it Ms. Williams has those?
11:51 24 A. Tt was originally claimed on that basis. 11:54 24 A. Yes.
11:51 25 Q. Now, you mean claimed in the 11:54 25 Q. In other words, we don't need to go

Page 67 Page 69
11:51 1  adjudication? Claimed in the Snake River 11:54 1 tlwough the discussion we already had?
11:51 2  Adjudication? 11:54 2 A. They're also public record. They're
11:51 3 A. Yes. 11:54 3 filed with the Department of -- the Idaho
11:51 4 Q. Okay. Who was involved in the 11:54 4 Department of Water Resources.
11:51 5 preparation and filing of that claim for the 11:54 5 Q. So you're talking about the documents in -
11:51 6  Association? 11:54 6 the IDWR file for the transfer?
11:51 7 A. 1don't remember. And I don't know that | 11:55 7 A. Yes. They would have been prepared, and
11:51 8 Tever knew. That was done in, probably the 11:55 B8 the transfer was approved.
11:51 9 early'80s, right around 1980, somewhere in that | 11:535 2 Q. Idon't kmow if we're talking about the
11:51 10 range. 11:55 10 same thing or not. When we speak about this
11:51 11 Q. Okay. You indicated that was what it 11:55 11 transfer, can you tell me what you understand the
11:52 12 originally was claiming. 11:55 12 purpose of the transfer was? In other words, let
11:52 13 A. Right. 11:55 13 me give you some context. You said that
11:52 14 Q. How was that changed? 11:55 14 originally there was a 4.01, 200-acre claim?
11:52 15 A. Well, it was a transfer that was 11:55 15 A. Yes.
11:52 16 instigated in, [ believe, 1996. Tdon't remember | 11:55 16 Q. Then it went to 2.72 CFS on 35 acres?
11:52 17 the exact date, but there was a transfer that was | 11:55 17 A, Yes,
11:52 18 proposed and accepted by the State. 11:55 18 Q. Why would you need to do a transfer to
11:52 19 Q. What was transferred? 11:55 19 justuse less water on less acres?
11:52 20 A. Well, the transfer amounted to — I can 11:55 20 A. 1can't tell you the rationale behind
11:52 21 tell you that number -- 2.72 CFS on 35 acres. 11:55 21 whyitwas done. Idon't have any knowledge of
11:52 22 Q. That's irrigation? 11:56 22 that.
11:53 23 A. Yes. 11:56 23 Q. Okay. Do you know who would?
11:53 24 Q. Okay. Who did the transfer for the 11:56 24 A. Not really.
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11:56 1  4.01, then the 2.72. [s that what you're still 11:59 1 Q. How did it affect acreage? ¥
11:56 2  claiming? 11:59 2 A. Well, the acreage went to, then to 101. :
11:56 3 A. Well, yes. 11:59 3  That was IDWR's recommendation at the time. ;i
11:56 4 Q. So you're not claiming more than the 11:59 4 Q. So we mentioned the 296 right and the "
11:56 5 2727 11:59 5  21412. Ts that right? :
11:56 & A. Well, another claim that came from that, 11:5% 6 A, Yes. d
11:56 7 in the execution of that transfer, there was 12:00 7 Q. Are those the only two rights the ‘
11:56 B anpother -- the balance of the water, 1.29 CFS, 12:00 8 homeowners claim to have for irrigation? 3
11:56 9  was never-- was never handled in any other way. {12:00 3 A. Well, I think the pond right is a ;
11:56 10 It was just left there. 12:00 10 storage for irrigation right, and that number is *
11:56 11 Q. Isthe 1.29 the difference between 12:00 11 19740. That's -- it's designated as irrigation ;
11:56 12 those - 12:00 12 and aesthetics, recreation and wildlife. H
11:56 13 A. Yes. The 4.01, yes. 12:00 13 Q. Do you know whiat the priority date of ;;3
11:57 14 Q. So you're saying that water was — 12:00 14 thatrightis? :
11:57 15 A. There was no designation made of what 12:00 15 A. 1930, I believe. :
11:57 16 happened to that water at that time. 12:00 16 Q. Tguess my first question is, what -- ';
11:57 17 Q. So there was no designation of it in the 12:00 17 before we get to acres, let's talk about the §
11:57 18 transfer proceeding? 12:01 18 diversion points. Starting with 296 B, B is the B
11:57 189 A. No. 12:01 19 homeowners' right? %
11:57 20 Q. I'mconfused. I'mconfused. Can you 12:01 20 A. Um-hum. Uni-hum. ;
11:57 21 explain what you mean? 12:01 21 Q. Since 1980, where have the homeowners -- :
11:57 22 A. It's a confusing set of circumstances, 12:01 22 where has the Association diverted that water
11:57 23 because it was never dealt with. 12:01 23 from? ¢
11:57 24 Q. Explain to me what you mean when you say | 12:01 24 A. Well, there are four different %
11:57 25 it was never dealt with. 12:01 25 diversions. One is onto what we refer to as %
Page 71 Page 73§

11:57 1 A. This was that quantity of water that 12:01 1 Field 9, which is a field just below the dam and i
11:57 2  still belonged to Indian Creek, that was not 12:01 2 the reservoir. !
11:57 3 designated as part of that transfer. 12:01 3 Q. Okay. We're talking about the -- we're §
11:57 4 Q. Okay. So you're saying up until '96 12:01 4 not talking about the City's underground i
11:57 5 there was 4.01, the transfer dealt with 2.72 - 12:01 5 reservoir. We're talking about the 3
11:57 6 A. And that teft 1.29 that was not dealt 12:01 6 homeowners' -- l:
11:57 7 with 12:01 7 A. Yes. Further down the valley. It's the 1
11:57 8 Q. Is there any reference in any of the 12:01 8 pond, the big pond. g
11:58 9 documents you've ever seen to what became of or | 12:02 3 Q. So the record's clear, can you just sii
11:58 10 happened to the 1.29 CFS? 12:02 10 describe the ponds the homeowners have? ;
11:583 11 A. Only at a later date. 12:02 11 A. Well, we've actually got four ponds. H
11:58 12 Q. Explain to me what you mean by that. 12:02 12 Q. Okay. Working downstream. 3
11:58 13 A. Well, as a result of some -- some 12:02 13 A. Working downstream, there's a big pond, i
11:58 14 discussions which had to do with, I believe it's 12:02 14 which is a water reservoir where the Claim %
11:58 15 the 1997 designated date, where — this 12:02 15 37-197401s. ‘
11:58 16 adjudication -- I'm not familiar with the legal 12:02 16 Q. Okay. %
11:58 17 details of what I'm talking about, but there was 12:02 17 A. There is a pond north of there, which is E
11:58 18 acourt decision that gave you the option to not 12:02 18 just north of the road that is below where the 5
11:58 19 irrigate — whatever you were imrigating before 12:02 19 City's water intake is. If you come south from ;
11:58 20 that, you could continue to irrigate. 12:02 20 the City's water intake, there's a pond right g
11:58 21 So we, through Brockway and Jim Speck 12:02 231 before you get to the first road that you come
11:59 22 and Noom Semanko, we went back to the State and | 12:02 22 to. ;
11:59 23 reclaimed the 1.29 CFS, and that claim was 12:02 23 - Q. Okay. So you're talking a quarter mile, 2
11:59 24 37-21412, which reinstated 67.9 acres and 1.29 12:02 24 half mile below the City's collection house? :
11:59 25 CFS, which gave us back the 4.01 CFS. 12:03 25 A. Right. There's a pond in the spring. j
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:03 1 Right 12:06 1 A. No diversion there. , f;
12:03 2 Q. That's the one that 19740 takes -- 12:06 2 Q. Tell me where the diversions are for the f,
12:03 3 A. No. That's not. That's 8873. 12:06 3 296, for imrigation? 4
12:03 4 Q. What is 8873, then? 12:06 4 A. The one is just below the big pond on :
12:03 5 A. That's a pond for aesthetics, recreation | 12:06 5  the stream, just south of Indian Creek Road. %
12:03 & and wildlife, as well as fire protection and 12:06 6 Q. Okay. ;
12:03 7  stock water. 12:06 7 A. There's another one that is — I don't
12:03 8 Q. Okay. Is that above or below? 12:06 8 know how best to describe this, but it's west of i
12:03 3 A. That's above the big pond. 12:06 9  Sioux Drive, and flows into what we call Field 6. i
12:03 10 Q. Soit's above the big pond to which you |12:06 10 Q. Okay. ;
12:03 11 claim the irrigation storage right? 12:08 11 A. And there's another point of diversion
12:03 12 A. That's correct. 12:06 12 thatis - I don't know how best to describe ¢
12:03 13 Q. And below the City's collection system? | 12:06 13 that. If's further -- it's firther down Indian M
12:03 14 A. Yes. 12:07 14 Creek, butit's -- [ don't remember the street i
12:03 15 Q. Isiton the creek? 12:07 15 name right now -- it's north of what we call §
12:03 16 A. Yes. The creek runs through it, 12:07 16 TField 3. We imrigate Field 3 from that point of «
12:04 17 actually. 12:07 17 diversion. Our Fields | and 2, which are at the i
12:04 18 Q. You're saying there's a water right, 12:07 18 entrance to Indian Creek, are fed from another 5
12:04 19 8873, on that one? 12:07 19 diversion just before Indian Creek runs into the i
12:04 20 A. Yes. 12:07 20 Hiawatha Canal. )
12:04 21 Q. What is that for, the purpose of the 12:07 21 Q. Okay. Ithink the homeowners have a map f
12:04 22 right? Aesthetic pond? 12:07 22 or something that identifies each of these %
12:04 23 A. Yes. It's aesthetics, recreation and 12:07 23 fields? !
12:04 24 wildlife, as well as fire protection and stock 12:07 24 A. Oh, yes. Yes they do. 3
12:04 25 water. 12:07 25 Q. Under the 39 -- or the 296 right, do you %

Page 75 Page 77%
12:04 1 Q. But it's not a point of diversion for 12:08 1  know how it is that the original claim was 4
12:04 2 the290-- 12:08 2 established at 4.01 CFS? i
12:04 3 A. It's ot a point of diversion. 12:08 3 A. Other than it was historically i
12:04 4 Q. Working downstream, where are the two | 12:08 4 established, I don't know. 4
12:04 5  other ponds? 12:08 5 Q. Okay. Do you know how or when the 1
12:04 6 A. Well, when you get below the bigpond, [12:08 6  division of the 296 right came about between the |;
12:04 7 there's another pond just before Indian Creek 12:08 7  City and the homeowners or their predecessors? 3
12:04 8 crosses Indian Creek Road, just north of there, |12:08 8 A. TIdon't know that. i
12:04 9  andIbelieve that number is 8872, and that's 12:08 9 Q. Is that something -- I know you don't i
12:05 10 another pond that's in the stream flow. The 12:08 10 understand the details, you say you don't know -- [}
12:05 11 stream flows in it and overflows from it, and 12:08 11 but do you know if that's recent history or g
12:05 12 there is no irrigation diversion there. 12:09 12 ancient history? ”
12:05 13 Q. Okay. And then where is - I take it 12:09 13 A. That's ancient history. It's my belief ;
12:05 14 there's one more pond? 12:09 14 thatit's ancient history. t
12:05 15 A. There's one more pond, just south and 12:09 15 Q. So in the time that you've been with the ¢
12:05 16 west of the City's water reservoir. 12:09 16 board in the '90s, you haven't done anything - E
12:05 17 Q. Okay. 12:09 17 A. No. That's not been an issue of ;
12:05 18 A. And that's 8872, I believe -- no. 12:09 18 discussion. ¢
i2:05 195 (0872L 12:09 19 Q. You indicated with respect to the ;
12:05 20 Q. And that, again, is for aesthetics? 12:09 20 irrigation that you have a contractor. Now, you #
12:05 21 A, Yes. 12:09 21 say he's haying it for the first year. Did he ;
12:05 22 Q. Wildlife? 12:09 22  hay it in the 2009 -- summer of 20097 ;
12:05 23 A. Right 12:09 23 A, Um-hwm. ;
12:06 24 Q. But no point of diversion for 12:09 24 Q. Hedid? :
12:06 25 imigation? 12:09 25 A, Yes. ;
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12:09 1 Q. So he's done it for one year? 12:13 1 A. Yes. %
12:09 2 A. Yes. 12:13 2 Q. So those are the two surface water ;
12:09 3 Q. Who was that? 12:13 3  rights for irrigation? :
12:09 4 A. That's correct, His name is John 12:13 4 A, That's comrect. ,
12:09 5 Brooks. 12:13 5 Q. And they share the same points of H
12:09 6 Q. Do you know where he is from? 12:13 6  diversion? ;
12:10 7 A. He's from Richfield. [don't have his 12:13 7 A. Yes. :
12:10 8  address on the top of my head. 12:13 8 Q. Soyouputina system in 2004 ?
12:10 9 Q. s the property leased to him, or is 12:13 9 consisting of what? w
12:10 10 it-- 12:13 10 A. Thereabouts, I don't remember exactly ?
12:10 11 A. No. It's an agreement, just a verbal 12:13 11 the year, but it was about 2004. é
12:10 12 agreement with him. 12:13 12 Q. What kind of system did you put in? i
12:10 13 Q. Does he inigate it also? 12:13 13 A. Well, we have pumps at those points of j
12:10 14 A. Yes. He does the irrigation. 12:13 14 diversion, and we use main lines and hand lines i
12:10 15 Q. And all the farming of it? 12:13 15 to do the irrigation from those. £
12:10 16 A. And all the farming of it, 12:13 16 Q. Okay. So you pump to wheel lines and ;
12:10 17 Q. Okay. How many acres does he presently 12:14 17 hand lines? £
12:10 18 do, did he do last year? 12:14 18 A. Not wheel lines. Main lines that you ;
12:10 19 A. Well, last year it would have 12:14 19 can hook hand lines to. ‘
12:10 20 approximated to 101 acres. 12:34 20 Q. Okay. Ijust want to be sure we're not 1
12:10 21 Q. You indicated that you were -- your 12:14 21 talking past each other. When you say hand
12.10 22 claim went to 35 acres, and then somehow you were | 12:14 22 lines, are you talking about solid set lines, or
12:10 23 then claiming 102 acres? 12:14 23 are you talking about lines that are on,
12:10 24 A. 101, I think is the number. It could be 12:14 24 whatever, four-foot wheels? :
12:11 25 102, butit was a combination of the 35 and the 12:14 25 A. No. These are lines that are set out by §
Page 79 Page 81 %
12:11 1 67.9. That would be roughly 102, 102 to 103. 12:14 1  hand and moved by hand. g
12:11 2 Q. Okay. So the 35 acres is still claimed 12:14 2 Q. Okay. So aluminum sprinkler pipes? ¢
12:11 3  under the 296 B right. Correct? 12:14 3 A. That's correct. i
12:11 4 A. That's correct. 12:14 4 Q. Whatever they are, 20-foot sections? )
12:11 5 Q. Where does the 67 acres come from? 12:14 5 A. With spray nozzles on them. 3
12:11 6 A. Fromthe 21412, 12:14 6 Q. Okay. Before -- from 2002, or whenever i
12:11 7 Q. 21412. Which is this revised 1.9 CF8? 12:14 7 that system was put in, until last year, when you %
12:11 8 A, 1.29. 12:174 8 had Mr. Brooks involved, who did the trrigation, i
12:31 9 Q. 1.29. 12:15 9 the physical irrigation, the Jabor? i
12:12 10 A. Yes. 12:15 10 A. It's been -- there was a mish-mash of %
12:12 11 Q. Okay. When did the homeowners -- when 12:15 11 people that did that. We used volunteers from i
12:12 12 they revised that right, the 21412, when did they 12:15 12 Indian Creek for a number of years, which didn't %
12:12 13 firstirigate 102 acres? 12:15 13  work very well. 3
12:12 14 A. [t would have been -- well, first off, 12:15 14 Q. It was less and less every year, I take %
12:12 15 the recommendation from IDWR came to us in 2007,  12:15 15 it? *
12:12 16 We - the earliest in my recollection of where we 12:15 16 A. Exactly. And the same half a dozen i
12:12 17 putin an irrigation system, such as pumps and 12:15 17 people showed up every time. %
12:12 18 hand lines, that kind of thing, that occurred 12:15 18 Q. Okay. From the time -- the transfer in i
12:12 19 about 2004. Prior to that we were doing flood 12:15 19 'O6 established the 2.72 CFS in 35 acres. From ;
12:12 20 irigation. 12:15 20 '96 until whenever things changed, which I take f
12:12 21 Q. Okay. So the record's clear, we went 12:16 21 it-- H
12:13 22 through diversion points for the 296 right. 12:16 22 A. About 2000. 2000 to 2002. f
12:13 23 A, Um-hum. 12:16 23 Q. During that time, from '96 to 2000, ;
12:13 24 Q. Itake it it's the same diversion points 12:16 24 2002, who irigated the property? :
12:13 25 12:16 25 A. Treally dontknow Iwas -- 1 got H
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Page 82 Page B4 :
12:16 1 involved in this thing about the end of the year 12:18 1 call Field 9.
12:16 2 1999, That was my first involvement on the i2:19 2 Q. Okay. Which is how many acres, about? |;
12:16 3  board. 12:19 3 A. Tust about 50 -- 45 to 50. %
12:16 4 Q. I take it Mr. Brooks is haying it, 12:19 4 Q. I'm trying to think which way the road i
12:16 5 farmingit. Correct? 12:1% 5  runs there. :‘
12:16 6 A. Yes, 12:19 6 A. Actually, the road - :
12:16 7 Q. Was it farmed at any time from 1980 wp | 12:15 7 Q. The big pond you referred to is adjacent :
12:16 8  until the '96 transfer? 12:19 8  totheroad? i
12:16 9 A. There was some farming that was done. 12:12 9 A. Right. ;
12:16 10 My recollection has to do with seeing people out §12:19 10 Q. Okay. So if you were going up the i
12:16 11 there cutting hay and baling hay on parts of the 12:19 11 canyon, the pond would be on the left side of the ‘
12:16 12 Indian Creek common area. I was notinvolvedin [12:19 12 road? ;
12:17 13 that, like I said, until after 1999. 12:19 13 A. Yes. i
12:17 14 Q. Sol take it the sprinklers were put in 12:19 14 Q. Is the field on that same side of the
12:17 15 in20027 12:19 15 road?
12:17 16 A. 2004, Tt was about the timeframe. 12:19 16 A. No. It's on the right side. i
12:17 17 Q. So any imigation before 2004 would have |12:19 17 Q. The field's on the right side of the
12:17 18 been done through ditches? 12:19 18 road?
12:17 19 A. It would have been flood imrigation. 12:19 19 A. And the diversion is on the right side
12:17 20 Right 12:19 20 of the road. The creck crosses the road right
12:17 21 Q. Were there any pipelines in place before  }12:19 21 below that pond.
12:17 22 that? 12:1% 22 Q. Okay. And it's taken out after it i
12:17 23 A. No. 12:20 23  crosses the road? ;
12:17 24 Q. So it was open ditches? 12:20 24 A, Yes. ;
12:17 25 A. Open ditches. Right. 12:20 25 Q. What were the diversion structures in %

Page 83 Page 85 i
12:17 1 Q. From '80 to the present, you're not 12:20 1 place before the sprinkler system was put in?
12:17 2  aware of any diversions in or near the collection [12:20 2 A. These are predominantly these irrigation i
12:17 3 facility of the City? In other words, the first 12:20 3 flood gates where there's kind of a knife-gate %
12:17 4 place water was diverted by the homeowners was | 12:20 4 valve that you can shut off the creek and back up
12:17 5 down at the ponds you've described? 12:20 5  waterand send it down the irrigation ditch. i
12:17 6 A, Well, we didn't - [ don't know that 12:20 6 Q. So what's referred to as a slide gate? %
12:18 7  we've ever diverted directly from the ponds. 12:20 7 A. Slide gate.
12:18 8 Q. Okay. I think you described the 12:20 48 Q. Soit's metal and it slides in the i
12:18 9 diversions as being adjacent to the ponds. Is 12:20 9  channel -- i
12:18 10 that correct? 12:20 10 A. I think these may be, -- they're part i
12:18 11 A. No. These are in the creek, actually. 12:20 11 plastic and part metal. ]
i2:18 12 Q. What's the -- since ‘80, what is the 12:20 12 Q. Then they're attached to some sort of, %
12:18 13 diversion point that's up the creek? How 12:20 13 _ isita concrete structure or something? :
12:18 14  far—-- 12:20 14 A. Tthink these were just put in in
12:18 15 A. Which is just below the big dam, the big | 12:20 15 earthen structures, filled in with earth. :
12:18 16 lake. 12:21 16 Q. When were those structures put in? [
12:18 17 Q. So that's approximately how far below 12:21 17 A. That would have been about the year
12:18 18 the City's collection system? 12:21 18 2000, about the time we started flood irrigating. i
12:18 19 A. Probably half a mile. 12:21 19 Q. Olay.
12:18 20 Q. So water goes into the big pond, and 12:21 20 A. From those diversions.
12:18 21 below that it's diverted? 12:21 21 MS. HOFSTETTER: Are we going to take a |
12:18 22 A. It's where the first diversion is. 12:21 22 break soon? I'mjust noting the time. ‘
12:18 23 Q. Where does that run to, where it's 12:21 23 MR. BROWN: We can take a break now.
12:18 24 diverted out there? 12:21 24 Let's turn off the camera to take a break for :
12:18 25 A. Tt's diverted there to irrigate what we 12:21 25 lunch. J.
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12:21 1 (A Break Was Taken.) 13:46 1 A. We get a separate bill for each pump. .
13:43 2 MR. BROWN: We took a break for lunch. | 13:46 2 Q. What ['m trying to get to, as an
13:43 3 Ifs about a quarter to 2:00 right now and we're 13:46 3 engineer I'm sure you're familiar that they can
13:43 4  resuming the deposition. We just tuned the 13:46 4 take power records and other information and work
13:43 5 camera back on. 13:46 5 backwards to figure out what's been pumped?
12:43 & BY MR. BROWN: 13:46 6 A. Yes. Pump capacity.
13:43 7 Q. When we took lunch, we were talking 13:46 7 Q. And actual pumpage, only, if they have
13:43 8  about the Asscciation's use of its surface water 13:46 8  enough information. My question is, are those
13:43 9 rights. You'd indicated going back to about 2000 | 13:46 3 four places on four separate meters?
13:43 10 is when you believed you started using more than | 13:46 10 A. Yes, they are.
13:44 11 the 35 acres. Is that right? 13:46 11 Q. At cach place, is the electricity that's
13:44 12 A. Yes. That would have been — yeah. 13:46 12 being metered solely for the irrigation system?
13:44 13 Q. Okay. And at that time you said you had | 13:46 13 A. Yes.
13:44 14 what] call slide gates in place at the four 13:46 14 Q. Inorder, it's not --
13:44 15 places? 13:46 15 A. There's no power that goes to anything
13:44 16 A, Yes. 13:46 16 other than the irigation pump.
13:44 17 Q. Do those -- I take the it the slide 13:46 17 Q. So any metered usage would reflect the
13:44 18 gates come siraight out of the creek? 13:46 18 actual pumping -
13:44 19 A. Yes. They're still in place. 13:46 19 A. That's correct.
13:44 20 Q. Do they go into a ditch, or a pipeline, 13:46 20 Q. -- of the water through the imrigation
13:44 21 or what? 13:47 21 season -- system. Excuse me.
13:44 22 A. Inall these cases where we've got slide 13:47 22 A. That's correct.
13:44 23  gates, they go into a ditch that feeds into a 13:47 23 Q. Before 2000, we started with -- let's
13:44 24 pump sump. 13:47 24  start with '80 to '87, on the surface rights.
13:44 25 Q. Okay. Which is like a culvert or 13:47 25 MS. HOFSTETTER: 1'm going to object

Page B7 Page 89

13:44 1  something that you buried vertically? 13:47 1  because Mr. Hoff has already testified that his
13:44 2 A. What it actually is is a septic tank. 13:47 2 knowledge on behalf of the Association is dated
13:45 3 Q. Okay. 13:47 3 1999, I'l et him answer, but I want to note
13:45 4 A. But they set the pump on top of it. 13:47 ¢  that
13:45 5 Q. Soit's piped into the tank, and then 13:47 5 BY MR.BROWN:
13:45 6  pumped out of there? 13:47 6 Q. Do you have any knowledge whatsoever
13:45 7 A, Right. 13:47 7  about the Association, about what the irrigation
13:45 B Q. Since 2000 -- there's three places or 13:47 8  was from'80 to'87?
13:45 9 four, four places? 13:47 9 A. Notreaily, no. [didn't move here
13:45 10 A. There are four places. 13:47 10 until'9l.
13:45 11 Q. Are each of those places separately 13:47 11 Q. Okay. Do you know of somebody who's a
13:45 12 metered? 13:47 12 homeowner or part of the Association that would
13:45 13 A. We don't have any meters on any of them, | 13:47 13 have knowledge of that?
13:45 14 other than the pumps, the capacity of the pump. 1 13:47 14 A. There could be. I'm not aware of
13:45 15 Q. I guess my question, then, is, are the 13:47 15 somebody who would have that knowledge, but it's
13:45 16 pumps out of each of the four places, are they 13:48 16 certainly possible.
13:45 17 electric pumps? 13:48 17 Q. Let's talk for a minute about the
13:45 18 A. Yes. 13:48 18 Association. s it true that the only people who
13:45 19 Q. From where do they get power? 13:48 1% are members are lot owners?
13:45 20 A. They each have an individual power 13:48 20 A. Yes, yes. You become a member of the
13:45 21 supply. 13:48 21 Association by virtue of owning a lot.
13:45 22 Q. And how -- is there a meter for each of 13:48 22 Q. So each lot owner gets a membership?
13:45 23 those individual places? 13:48 23 A. Yes.
13:45 24 A. Yes. Um-hum 13:48 24 Q. 1assume that each person who owns a fot
13:46 13:48 25 within the area of the Association has to be a
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Q. There aren't individual homeowners ot

54

ST e e e

13:48 1 member? 13:51 1  anybody that has the rights to use the
13:48 2 A. They have to be — and they have a vote 13:51 2  Association's water? 5
13:48 3  inanything that comes up, like election of 13:51 3 A. We do have a number of homeowners who ’
13:48 4 directors, special assessments, things where we 13:51 4 have pumps in the creek. They've been there ever
13:48 5  require an authority — the authority of the 13:51 5 since I've been there, as least as far as I know, E
13:48 6 membership, then they all get a vote for the lot 13:51 6 theyhave been. I don't know that I ever knew
13:49 7  that they own. 13:51 7 how many there are, but there's -- you know,
13:49 8 Q. Okay. And then do you have an 13:51 8 there is a list of them.
13:49 9 individual vote on each type of thing the 13:51 9 Q. And those are used to irrigate?
13:49 10 Association's going to do? 13:51 10 A. Trrigate their own lots. 2
13:45 11 A. No -- the only things that we have 13:51 11 Q. Their own lots, their yards? 3
13:49 12 membership votes on would be if we — if we were | 13:52 12 A. Right. i
13:49 13 poing to want to sell an asset, if we wanted to 13:52 13 Q. Are any of the Association's rights 5
13:49 14 increase the annual maximum dues that we can 13:82 14 associated with irrigation of individual lots, or g
13:49 15 assess a member, those kinds of things require a 13:52 15 isitall justa community property that the i
13:49 16 vote of the membership. 13:52 16 Association owns? :
13:49 17 Q. In other words, what I typically refer 13:52 17 A. Some of those individual rights have :
13:49 18 to as extraordinary business, not the day-to-day 13:52 18 been rolled into that last Hailey water right
13:49 19 business. 13:52 19 that ] was talking about after the transfer, :
13:49 20 A. No. That's correct. 13:52 20 21412. There have been some individual pumps
13:435 21 Q. The day-to-day business, how broad is 13:52 21 that have been identified as points of diversion. i
13:49 22 the scope of that? Iassume you have some kind 13:52 22 Q. Okay. I'm kind of unclear on that. H
13:49 23 ofarchitectural review, aesthetic-type function? 13:52 23 21412 is claimed to be owned by the Association? |
13:49 24 A. We have a design review committee, and | 13:52 24 A, That's correct.
13:49 25 we have a paid architect that's part of that. 13:53 25 Q. And not by any individual homeowners? |
Page 91 Page 93
13:50 1 Q. Okay. 13:53 1 A. No.
13:50 2 A. We have -- we have fees that people pay |23:53 2 Q. Okay. So what you're saying is that é_
13:50 3 forapproval of their plans and things like that, 13:53 3  some individual homeowners may pump out of the ;
13:50 4 that feed into that. 13:53 4  creek? B
13:50 5 Q. Okay. Then as far as just did -- does 13:53 5 A. They do. ‘
13:50 6 the Association have day-to-day functions? 13:53 6 Q. Under the Association's 21412 i ght? 4
13:50 7 A. Telephone bills and power bills. We 13:53 7 A. Yes.
13:50 8 have snow removal and road maintenance. 13:53 8 Q. For how long has that been the case? 3
13:5¢ 9 Q. That's what I'm trying to get to. You 13:53 9 A. Been going on as long as I've lived i
13:50 10 maintain the roads in the subdivision? 13:53 10 there %
13:50 11 A. That's correct. 13:53 11 Q. Sosince at least'917? H
13:50 12 Q. Any other types of utilities? 13:53 12 A. Yes. :
13:50 13 A. We have a bike path that we maintain. 13:53 13 Q. Do you know how much the individual :
13:50 14 We have - in the wintertime, we have a 13:53 14 homeowners use of the right? i
13:50 15 cross-country ski trail. 13:53 15 A. Not really, no.
13:50 16 Q. Okay. 13:53 16 Q. Do you know if anybody's measured it? :
13:50 17 A. We have some aeration on the bigpond | 13:53 17 A. No. E
13:51 18 that's — and we pay a landscaper to maintain the {13:53 18 Q. Back to how the Association functions. p
13:51 19 park area that's next to that big pond. 13:53 19 lis sole source of income is assessments from i
13:51 20 Q. Okay. As part of that, the 13:53 20 homeowners? i
13:51 21 Association -- the Association runs everything | 13:53 21 A. Property owners. Right. i
13:51 22  with respect to the use of the water and the 13:54 22 Q. Is that done -- tell me the basis on ]
13:51 23 water rights? In other words -- 13:54 23 whichitassesses. %
13:51 24 A. In essence that's correct. Yes. 13:54 24 A. Ttis so much for each individual lot. :
13 13: 25 :
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13:54 1 If you own a lot, you pay the annual assessment | 13:56 1 been — we've been advised, if you will, not §

13:54 2 that everybody else pays. 13:56 2 to - not to disclose details of that, because of j

13:54 3 Q. Okay. Soit's done on an annual basis? 13:57 3 the sensitivity of the information.

13:54 4 A. Yes, Ifit's -- you know -- and the 13:57 4 Q. Because of the water right claims? Is {

13:54 5  board of directors sets the assessment at the 13:57 5  that what you're saying, becaunse of the i

13:54 & beginning of the year, and if that's 500 or a 13:57 6 adjudication? H

13:54 7  thousand dollars, that's what you pay per lot. 13:57 7 A, Yes. i

13:54 B Q. Has the Association ever leased out - 13:57 8 Q. Try not to talk at the same time here. %

13:54 9  does it derive income from leasing out or farming | 13:57 9 A. T'm sormy. !

13:54 10 of any of the ground? 13:57 10 Q. I'm getting some looks. Has the g

13:54 11 A. No. 13:57 11 Association, to your knowledge, done anything to ;‘

13:54 12 Q. Who at the Association would know who | 13:57 12 keep track of its water right — quantity of ’
13:54 13 has imigated the ground? I'm trying figure out 13:57 13 water as utilized from the surface sources? :

13:54 14 who would know how the irrigation practice is. 13:57 14 A. No. |
13:55 15 Let's start with the '80 to '87, and work to the 13:57 15 Q. Andithasn't -- I already asked you :
13:55 16 present. 13:57 16 that, Ididalready ask you, it hasn't done i
13:55 17 A. Probably the bulk of the people that 13:57 17 anything to track what the City uses? H
13:55 18 live there have built their homes, probably since | 13:57 18 A. Wereally don't have any way to do that. é
13:55 19 the mid '90s, people who had lots there prior 13:57 19 Q. Okay. Iguess what I'm trying to get an §'
13:55 20 to - or had homes there -- and there are records 13:58 20 understanding of is, who I would discuss, who I %
13:55 21  of who has been there within that timeframe. I 13:58 21 would go talk to to find out about how many acres :
13:55 22  just don't know who they are. I know two or 13:58 22 were imigated for each year, and for how long? ,
13:55 23 three people that have been there since earlier, 13:58 23 You indicated that you don't have contracts, you i
13:55 24 Dbut]don't know all of them by any means. 13:58 24 don't lease out the property. E
13:55 25 Q. Okay. Since '99, when you became an 13:58 25 A. Ne. %
Page 95 Page 97 ?

13:55 1  officer -- 13:58 1 Q. Correct? 2
13:55 2 A. Um-hum. 13:58 2 A. No. §
13:55 3 Q. -- have you been the point man, the man | 13:58 3 Q. Who would I talk to to find out how much :
13:55 4  who knows for the Association what's goingon | 13:58 4 imigation occurred each year? f
13:55 5  with its water rights? 13:58 5 A. Well, I guess, from my perspective, I'm E
13:56 & A, Primarily, yes. 13:58 6 mnot sure that anybody would have that ;
13:56 7 Q. Then you report to the board, 13:58 7 information. We'd have to -- and the only basis |2
13:56 8  presumably? 13:59 8 that we'd have for determining what it was would ;
13:56 9 A, Yes. 13:59 9  be through these power records, that would not 1
13:56 10 Q. Itake it you also report to the 13:59 10 exist prior to, say 2004. H
13:56 11 members? 13:59 11 Q. Okay. So where each of the four 2
13:56 12 A, Yes, 13:59 12 diversion points are, where the slide gates are, {
13:56 13 Q. By-- 13:59 13 there are no measuring devices? f
13:56 14 A. We do that through a newsletter. 13:59 14 A. There is no metering devices. 5
13:56 15 Q. So you send out a news -- 13:5% 15 Q. No weirs? i
13:56 16 A. And an anmual meeting, We have an 13:59 16 A. No.
13:56 17 annual meeting of the membership. 13:59 17 Q. No flumes or anything? 5
13:56 18 Q. Sol take it the Association keeps 13:59 18 A. No. :
13:56 19 records of the newsletters it sends out to the 132:59 18 Q. Have those been measured, to your i
13:56 20 homeowners? 13:59 20 knowledge? i
13:56 21 A. Yes, they do. 13:59 21 A. Not really.
13:56 22 Q. Has it provided the members newsletters | 13:53 22 Q. What do you mean by that? Does that ‘
13:55 23  about the City's water rights? 13:59 23 mean a little bit, or sort of? %
13:56 24 A. Tdon't — well, in a very general way, 13:59 24 A. The answer to the question is no, they i
:59 5

| N
9]

haven't been measured.
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13:59 1 Q. Okay. I want to ask you about, there 14:02 1 other words, a limitation or restriction on the %
14:00 2  are some people that show up in some of the 14:02 2  water rights of the City? ;
14:00 3 records, I kind of just want to know who's around | 14:02 3 A. I'm not sure I understand the question. :
14:00 4 and who's not. 14:02 4 Q. Okay. When I read the Objection, I %
14:00 5 A. You want to know who is? 14:02 5 understand it to be saying that The Agreement i
14:00 6 Q. Who is around, who is accessible, whois | 14:02 6  limits the City's water rights and the quantity i
14:00 7 not 14:02 7  of the water rights to the 131 inches, and then é
14:00 8 A. Some of them I may know, some of themI | 14:03 8  the powerright. Is the Association saying that i
14:00 9 maynot, but I'll be glad to tell you the ones I 14:03 9  Agreement should become a part of the water !
14:00 10 doknow. 14:03 10 rights -- a restriction on the water rights? §
14:00 11 Q. Ome is Dennis Kavanagh, and he signed 14:03 11 A. My impression is that that restriction b
14:00 12 the objections as president, 14:03 12 existed prior to the 1983 Agreement, by the deeds ‘i
14:00 13 A. He's still here. He's still a property 14:03 13 that were transferred, and that water quantity i{
14:00 14 owner 14:03 14 that they became entitled to as a result of those :
14:00 15 Q. Okay. Do you know how long he hasbeen | 14:03 15  property transfers. i
14:00 16 amember? 14:03 16 Q. But I'm trying to understand where the §
14:00 17 A. Early'90s, [ would say. I don't know 14:03 17 City's coming from in that regard. The 131
14:0C0 18 precisely. 14:03 18 inches of the City, or 2.62 CFS - 1
14:00 19 Q. Does the organization have records that 14:03 19 A. Right. )
14:00 20 show who its officers were each year? 14:03 20 Q. Andthe 2.72 CFS the homeowners have é
14:00 21 A. O, yes, yes. 14:03 21 claimed, add up to the five-point whatever it is, l
14:00 22 Q. I guess it would be easy to find them? 14:04 22 of one of the prior decreed rights. Correct? :
14:00 23 A. Yes. 14:04 23 A. Idon't understand. Idon't follow what [}
14:00 24 - Q. Does that - how far back do those 14:04 24 you're saying. i
14:01 25 records go? 14:04 25 Q. What I'm saying, the water right the %
Page 99 Page 101 3
14:01 1 A. Well, probably to the late '70s or early 14:04 1  Cityhas for the 131 inches, that same 296 right
14:01 2  '80s, because that's when the Association was 14:04 2 that's been split into 296-A and 296-B -- i
14:01 3 formed. 14:04 3 A. Right. H
14:01 4 Q. That was my next question. I understand 14:04 2 Q. -- comes from -- back to the old court :
14:01 5 it was owned by someone and farmed as a farm, and [ 14:04 5  decrecs. Correct?
14:01 &  then became - 14:04 6 A. That's my understanding. <
14:01 7 A. A development. 14:04 7 Q. What I want to understand is the basis i
14:01 8 Q. A development? 14:04 8 onwhich the Association believes that there is ]
14:01 9 A. That's correct. 14:04 9 131 inches for the City, plus the 4.01 - %
14:01 10 Q. Has the Homeowners' Association been in 14:04 10 A. The 4.01 claimed from the very i
14:01 11 place since the land was originally developed? 14:04 11 beginning. That was a water right going back to %
14:01 12 A. Yes. 14:05 12 the time of the ranch that was there.
14:01 13 Q. So that was i the 70s? 14:05 13 Q. Tunderstand that, T guess. Are you "
14:01 14 A. Probably late '70s, yes. | want to say 14:05 14 contending that there is -- there are prior ‘t
14:01 15 78, but that may or may not be accurate. 14:05 15 decreed rights for the 4.01 plus the 2.627 In %
14:01 16 Q. Okay. Ijust want to be sure that this 14:05 16 other words -- ¢
14:01 17 isn't anew organization. There was some 14:05 17 A. There were some early measurements by a
14:01 18 predecessor? 14:05 18 fellow by the name of Newby, I believe his name
14:01 19 A. No. [t's been around for a while, and 14:05 19 was. Idon't remember the dates of those, but
14:01 20 there should be records that go back to that 14:05 20 they were early, like in the 1980s, early '80s, ;
14:01 21 time. 14:05 21 where he measured the creek over a pretty good %
14:01 22 Q. Okay. Do you know the basis - let me 14:05 22 period of time, and was getting readings between
14:02 23 start over. | take it the Association is 14:05 23 six and seven CFS. |
14:02 24 claiming the 1983 Agreement should be referenced | 14:03 24 Q. And where have you seen those records? g
14:02 25 14:05 25 [Itake it there are records somewhere?
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wooden pipe carried?

14:

14:05 1 A. They exist, and Indian Creck should have | 14:08 1 A. That's? _
14:06 2 those, copies of those. 14:08 2 Q. That's what the 10-inch wooden pipe %
14:06 3 Q. Newby, is it Reid Newby? 14:086 3 carried? !
i4:06 4 A, Tthinkitis. 14:08 4 A. Yes. It's nota wooden pipe. That was
14:06 5 Q. That used to be the water master? 14:08 5 a 10-inch steel pipe. :
14:06 6 A. If that's the right name. 14:08 6 Q. And it was a seven-inch wooden pipe f
14:06 7 Q. He used to be the water master? 14:09 7  priorto that?
14:06 8 A. He's the one that did the 14:09 8 A. That's my understanding. ;
14:06 9 measurements. i4:09 9 Q. Do you know if it was more than one pipe %
14:06 10 Q. So you understand he did the 14:09 10 taking water from Indian Creek to the City? ¢
14:06 11 measurements in the '80s and was measuring —- 14:09 11 A. Tt'snot my impression that there was :
14:06 12 A. Between six and seven CFS, 14:09 12 more than one. ;
14:06 13 Q. And it's the homeowners' position that 14:09 13 Q. You're aware there was more than one
14:06 14 anything above the 131 inches belongs to the 14:09 14 water company serving the City? ;
14:06 15 homeowners? 14:09 15 A. Yes. Butnot at the same time. :
14:06 16 A, Yes. 14:09 16 Q. So you're saying your understanding is §
14:06 17 Q. When did the homeowners first claimthey |14:09 17 there was never more than one company supplying
14:06 18 were entitled to everything over and above the 14:09 18 water to the City of Hailey?
14:06 19 first 131 inches? 14:09 19 A. That's correct. 3
14:06 20 A, I'mnot familiar with a document that 14:09 20 Q. What do you base that on?
14:06 21 formalizes that, but as I said, these deed 14:09 21 A. Primarily on these deeds that I've i
14:07 22 documents that I referred to refer to the 2.62 14:09 22 looked through. ;
14:07 23 CFS as being what Hailey's entitled to. 14:09 23 Q. Anything else? %
14:07 24 Q. Do any of the documents you're talking 14:09 24 A. No. E
14:07 25 aboutsay that that's the only water Hailey is 14:0% 25 Q. These water measurements Mr. Newby took Z
:
Page 103 Page 105%
14:07 1 entitled to? 14:09 1 inthe'80s— !‘
14:07 2 A. Fmnot sure that they'd qualify it by 14:08 2 A, Yes.
14:07 3  saying that's the only water, but that is the 14:09 3 Q. - what is the source of documents for ]
14:07 4  water that was transferred in that document, in 14:09 4  where those can be found?
14:07 5  that deed transfer, 14:09 5 A. Well, they're in a - they're ina
14:07 6 Q. So what about water rights that were 14:10 5 letter that I remember seeing, and you know, I
14:07 7 acquired by purchase of the water company? 14:10 7 had-- we had some discussions with Idaho
14:07 8 A. Well, those -- the purchase of the water 14:10 8 Department of Water Resources that had access to
14:07 9 company was that quantity. 14:10 9 those numbers. ]
14:07 10 Q. Okay. You're aware that there has been 14:10 10 Q. At what point in time would that have
14:08 11 more than one water company? 14:10 11 been?
14:08 12 A. Yes. 14:10 12 A. Well, I think in our meeting in Boise ‘
14:08 13 Q. Alturas Water Company? 14:10 13 here a month ago, or two or three weeks ago, they :
14:08 14 A. Yes. 14:30 14 referred to Reid Newby's measurements. i
14:08 15 Q. And Hailey Water and Power, somethingto | 14:10 15 Q. Do you think the Department of Water {
14:08 16 thateffect? 14:10 16 Resources have measurements from Mr. Newby? &
14:08 17 A. My reading of this is this started out 14:10 17 A. Ireally don't know, but T have that §
14:08 18 witha seven-inch wooden pipe, and the first 14:10 18 impression as a result of that discussion. :
124:08 19 quantity was how much you could get through a 14:10 19 Q. Have the homeowners acquired copies of ?
14:08 20 seven-inch wooden pipe. Then when they replaced | 14:10 20 whatever these documents are? i
14:08 21 ittoa 10-inch pipe, which was some time, I 14:10 21 A. Ihave a copy -- Indian Creek has a copy %
14:08 22 think, in the '30s, that became the guantity. 14:11 22 of the measurement information that Reid Newby %
14:08 23 That's where the 2.62 came from. 14:11 23 took §
14:08 24 Q. You're saying that's what the 10-inch 14:11 24 Q. And who is that provided - who is that :
11 25 from? i
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Q. Solunderstand, he's the person who

l4:

v

14:11 1 A. Well, Resa Williams would have the 14:14 1 last farmed it and sold it to whoever developed

14:11 2  access to the document. 14:14 2 it?

14:11 3 Q. Okay. 14:14 3 A. Y'mnot absolutely sure of that, but I

14:11 4 A. But it was Reid Newby's measurements. 14:14 4  believe that's case.

14:11 5  That was the source of the measurements, 14:14 5 Q. Do you know where Mr. Buttram is? Is he

14:11 6 Q. Do you know why he was measuring? 14:14 6  alive, I take it?

14:11 7 A. No. 1have noidea. 14:14 7 A. No. He's not alive.

14:11 8 Q. You indicated that you understand he was 14:14 8 Q. Who has copies of the statement he made

14:11 9  measuring between six and seven CFS? 14:14 9 conceming -

14:11 10 A. That's correct, 14:15 10 A. That affidavit exists. Iassume Resa

14:11 11 Q. Do you know where the measurements were | 14:15 11 would have a copy of it.

14:11 12 taken? 14:15 12 Q. Does he talk in terms of how much was

14:11 13 A. Iflrvecall, they're documented in that 14:15 13 irrigated, also?

14:11 14 letter. 14:15 14 A. Not --not that I recall. Tdon't

14:11 15 Q. Okay. So you don't recall off the top 14:15 15 recall any documentation on that kind of thing,

14:11 16 of your head? 14:15 16 Q. Okay. Tunderstand under the decreed

14:11 17 A. [ don't know where the measirements were | 14:15 17  right, that apparently you're now claiming as

14:12 18 taken, no. 14:15 18 4.01, that that water right has been solely a

14:12 19 Q. Let's say prior to 1987, did the 14:15 19 right for irrigation. In other words, as an

14:12 20 homeowners - do the homeowners claim that before | 14:16 20 irrigation right, the Association's only had the

14:12 21 1987 they had water rights for anything other 14:16 21 right to use it during the irrigation season?.

14:12 22 than irrigation? 14:16 22 MS. HOFSTETTER: I'm going to object,

14:12 23 A. The pond. 14:16 23 because it calls for a legal conclusion as to

14:12 24 Q. Okay. Are you referring to the ong that 14:16 24 what a water right is and what it allows one to %

14:12 25 you said was for the irrigation storage? 1¢:16 25 do. With that being said, with that :
Page 107 Page 109 |

14:12 1 A Yes. 14:16 1  clarification, that Mr. Hoff is not really able §

14:12 2 Q. Auny other purposes? 14:16 2  to make legal conclusions, I'll allow him to i

14:12 2 A. Tdon't recall any. Well, the pond has 14:16 3  answer to the best of his ability. i

14:12 4  always had -- been referred to as a place of 14:17 4 (Last Question Read Back.) !

14:12 5 recreation, wildlife and aesthetics, and been 14:17 5 THE WITNESS: That's my understanding. §

14:13 6  part of the atiraction of Indian Creek as a 14:17 6 BY MR.BROWN: i

14:13 7  subdivision. 14:17 7 Q. Given that, does the Association have 3

14:13 8 Q. Okay. So what you're saying is -- are 14:17 8 any documentation to show whatever the difference ;

14:13 9  you saying you believe that use has lasted, 14:17 9  between what Reid Newby was measuring, five to 3

14:13 10 existed since the late '70s or whenever it was 14:17 10 six CFS, or six to seven - |

14:13 13 subdivided? The irrigation storage, aesthetic 14:17 11 A. Six to seven. E

14:13 12 and wildlife right for the pond, you're saying 14:17 12 Q. Six to seven, how was that water used :

14:13 13 that you believe that pond has been used for 14:17 13  during the winter? !

14:13 14 those purposes since it became a subdivisionin  14:17 14 A. During the winter?

14:13 15 the late '70s? 14:17 15 Q. Yes. When the Association is not using :

14:13 16 A. Well, there's some documentation from 14:17 16 the 4.01 it claims. H

14:13 17 the ranch owner, and I'm groping for a name right j 14:17 17 A. Originally, the way the irigation was ¢

14:13 18 now -- the guy who owned the ranch at the time | 14:17 18 done on the ranch was that they would empty the g

14:14 19 that they sold it to the Indian Creek, he had 14:17 19 pond and flood the entire valley with the 3

14:14 20 a--hehada-- he gave us a statement to the 14:17 20 contents of the pond. Then the stream refilled E

14:14 21  effect that they -- that the pond had been used 14:18 21 the pond, and they went through those §

14:14 22 for recreation all during the time that it was a 14:18 22 exercises - | don't know whether they did that i

14:14 23 ranch. Buttram is the man's name I'm trying to 14:18 23 numerous times ot only once during the farming g

14:14 24 thinkof 14:18 24 season, but it's conceivable that that water 4

14:14 18 25 {

could have been recharged into that pond during
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A. Yes.
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Page 110 Page 112 i{
14:18 1 the wintertime. [ don't know the answer to 14:21 1 Q. And you don't believe that there was 4
14:18 2 that 14:21 2  a--there was only one pipeline that was ten 7;
14:18 3 Q. Has that pond remained essentially the 14:21 3  inches in size since the 30s? z
14:18 4  same size? 14:21 4 A. That's correct. Well, at the time that i
14:18 5 A. No. Tt was one size in 1930 when it was 14:21 5 they put the reservoir in, I understand they used i
14:18 6  built, but since that time the dam has been 14:21 6 some 12-inch pipe in a portion of that line, but §
14:18 7 raised and the pond level has been raised, and 14:21 7 it would be controlled by the section of the pipe
14:18 B  Dennis Kavanagh would know what those numbers | 14:21 8 ‘that was 10 inches. :
14:18 9  are. | don't remember the details, but the pond 14:21 9 Q. When was -- when was the 12-inch pipe ¢
14:18 10 is deeper now, or bigger now, than it was. 14:22 10 installed? 5
i4:18 11 Q. Okay. Do you know when it was expanded? | 14:22 11 A That would have been whenever the
14:19 12 A. No, | don't. 14:22 12 reservoir went in, and would have been some time
14:19 13 Q. Do you know -- was it after it became a 14:22 13  after 1983, when this Agreement was signed. '84, i
14:19 14 subdivision? 14:22 14 maybe even '85. ;
14:19 15 A. Oh, yes. And it was done at the 14:22 15 Q. Sois it your understanding that the
14:19 16 insistence of the people who inspect ponds, and [ 14:22 16 City has increased the size of the pipe since !
14:19 17 don't know who those are - or dams, [ should 14:22 17 then? B
14:19 18 say. The legal entity that inspects dams 14:22 18 A. Not since that -- not since the %
14:19 15 insisted that that be done. 14:22 19 installation of that hydro unit and that %
14:19 20 Q. That would be the Department of Water 14:22 20 reservoir §
14:19 21 Resources for some safety reason? 14:22 21 Q. Okay. I'll represent to you that in the i
14:19 22 A. Yes. It was a safety issue. 14:22 22 records for the permit for the City's hydro %
14:15 23 Q. Itake it the Association has documents 14:22 23 right - I take it you've seen those records - i
14:19 24  about that? 14:23 24 when the City proved up on its hydro right -- %
14:19 25 A. Yes. | would - in my opinion, I think 14:23 25 A. Um-hum. ;

Page 111 Page 113 [t

14:1% 1 we probably do have. 14:23 1 Q. -- the records show that IDWR measured i
14:19 2 Q. Okay. Other than to refill that pond, 14:23 2 more than five CFS being diverted into the pipe, %
14:19 3 are youaware of any uses of the six to seven CFS | 14:23 3  then the 3.38 going through the generator, the i
14:20 4  during the winter season? 14:23 ¢ tubine. Are you aware of that? §
14:20 5 A. No. 14:23 5 A. No. :
14:20 6 Q. Do you have any reason to disagree with | 14:23 6 Q. Do you have any reason to dispute IDWR's
14:20 7 theassertion that the City used the full amount 14:23 7 measurements at that time?
14:20 8  of the spring that was available where it diverts 14:23 8 A. No, no.
14:20 9  the water during the non-irrigation season? 14:24 9 Q. The 1983 Agreement, which is Exhibit A,
14:20 10 A. T'm of the opinion that they couldn't 14:24 10 if you'll look at the sixth page of The
14:20 11 get that flow through a 10-inch pipe. 14:24 11 Agreement, which is Exhibit A.
14:20 12 Q. It's your opinion that they can get how 14:24 12 A. Page2?
14:20 13 much through a 10-inch pipe? 14:24 13 Q. Six. Provision No. 9 states -- it's got
14:20 14 A. Well, it would be closer to three CFS. 14:24 14 atitle, No Contest - and it says, "The parties
14:20 15 1 don't know the answer to that question. [have |14:24 15 agree that they will not contest the beneficial
14:20 16 not gone through that calculation. 14:24 16 uses of water of the other, and acknowledge that
14:20 17 Q. Do you know anyone has? 14:24 17 said present beneficial uses are perfected.”
14:20 18 A. Yes, and that was -- that's what 14:24 18 What's your understanding of the meaning of that
14:20 19 established that initial quantity back when the 14:24 19 provision?
14:20 20 10-inch pipe went in, based on the deed 14:25 20 A. That we would not contest the uses of
14:20 21 information that I've referred to. That number 14:25 21 the water up to -- up to what -- up to what the
14:21 22  was generated by what would flow through a 14:25 22 agreed quantities were.
14:21 23  10-inch steel pipe. 14:25 23 Q. Okay. How do you read into that
14:21 24 Q. So are you saying if's the 131 inches? 14:25 24 something about agreed quantities?
14 25

25
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14:25 1 touphere. 14:34 1 MR. BROWN: We're back on the record, we

14:25 2 Q. But where is the quantity agreed to? 14:34 2 justtook a short break. We're turning the

14:25 3 A. The 131 inches. 14:34 3  cameraback on. Could you please read back the

14:25 4 Q. Where does any -- is there anywhere in 14:35 4  last question | asked?

14:25 5  the Agreement that it says the City has no more 14:35 5 (Last Question Read Back.)

14:25 6  rights than the right to 131 inches? 14:35 & MR. BROWN: We did get an answer.

14:25 7 A. The way I read that number is the 14:25 7 BY MR.BROWN:

14:26 8 City-- that's what the City is entitled to. 14:35 B Q. Il represent to you when IDWR did the

14:26 9 Q. Well, okay. Tuwm to page 3, Provision 14:35 9 beneficial use exam in the year 2000, they

14:26 10 No.3, beginning in the middle, approximately. 14:35 10 measured 6.26 CFS going into the pipeline at the

14:26 11 Second full sentence, then, entitled Protection 14:3% 11 collector building that you're familiar with,

14:26 12 of Existing Water Sources. 14:35 12 where the weir is located. Do you have any

14:26 13 A. Where are you now? 14:35 13 reason to disagree with that?

14:26 14 Q. Page 3 of The Agreement. Page 3, second |14:35 14 A. They measured 2.62?

14:26 15 sentence in Provision 3. 14:35 15 Q. 6.26.

14:26 16 A. Olay. 14:35 16 MS. HOFSTETTER: I'm going to -- can we

14:26 17 Q. ltsays, "While it is acknowledged that 14:35 17 look at that document? We don't know what you're

14:26 18 water measurements on Indian Creek are infrequent | 14:35 18 referring to.

14:26 19 and inconclusive, it appears that the approximate 14:35 19 MR. BROWN: I'm just telling you, IDWR,

14:26 20 six CFS of flow is totally utilized either by 14:35 20 when they did the beneficial use exam in 2000 for

14:27 21 diversion to Hailey, through their pipeline, or 14:36 21 the hydro power right, measured 6.26 CFS going

14:27 22 by the owners during the imigation season.” 14:36 22 into the pipe system at the collector.

14:27 23 A. Okay. 14:36 23 BY MR.BROWN:

14:27 24 Q. Do you have any reason to think that's 14:36 24 Q. Do you have any reason to disagree with

14:27 25 an inaccurate statement? 14:36 25 that measurement? '
Page 115 Page 117

14:27 1 A. Do have any reason to believe that is? 14:36 1 MS. HOFSTETTER: I'm going to object,

14:27 2 Q. Is not an accurate statement of fact. 14:36 2 because you're asking for speculation at this

14:27 3 A. No. 14:36 3 point, because Mr. Hoff hasn't seen that

14:27 4 Q. So during the non-irrigation season, the 14:36 4  document, and is not familiar with the

14:27 5 City of Hailey was totally utilizing the 14:36 5  circumstances, so you're asking for speculation

14:27 6  approximate six CFS of flow? 14:36 6  atthis point. With that objection, you may

14:27 7 MS. HOFSTETTER: I'm going to object. 14:36 7  proceed to answer the question.

14:27 8 Thatsentence reads only as to the irrigation 14:36 8 THE WITNESS: As a practical matter, 1

14:27 9  season. 14:36 9  would have a —- 1 would question the quantity,

14:27 10 BY MR BROWN: 14:36 10 just because of the pipe size.

14:27 11 Q. Do you agree that it's true that the 14:36 11 BY MR.BROWN:

14:27 12 City of Hailey at that time would fully divert 14:36 12 Q. Okay. But you have not calculated the

14:28 13 six CFS of flow during the non-irrigation season? | 14 :36 13 pipe size capacity?

14:28 14 A. Well, my opinion is that they could not 14:36 14 A. No, no.

14:28 15 utilize six CFS, and anything over and above what | 14:36 15 Q. But you have the opinion that the pipe

14:28 16 the pipe would convey would be bypassed. 14:36 16 could not carry the six CFS?

14:28 17 Q. Do you have any reason to believe they 14:36 17 A. That's correct.

14:28 18 did notuse the full amount that the pipe could 14:36 18 Q. And that opinion is based on what?

14:28 19 convey at that time? 14:37 19 A. Well, let's start with the deed that

14:28 20 A. Treally don't have any reason -- any 14:37 20  went way back where -- when the 10-inch pipe was |;

14:28 21 way to know. Do you think I might be able to go 14:37 21 putin, the quantity that was assigned to that

14:28 22 tothe men's room here? 14:37 22 flow was the 2.62 CFS as being the quantity that

14:28 23 MR. BROWN: Yeah. Let's take a break 14:37 23 that 10-inch pipe would convey.

14:28 24 and mmn off the camera. 14:37 24 Q. And you believe that that's reflected

14 (A Break Was Taken.) 14:37 25
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Page 118 Page 120 3
14:37 1 A. 1believe that is? 14:41 1  quantities that the City of Hailey used, or took ?
14:37 2 Q. You believe that that's reflected in 14:43 2  outof Indian Springs. i
14:37 3  some deeds somewhere? 14:41 3 Q. So back to page 6, Provision No. 9, i
14:37 4 A. Yes. 14:42 4  that's the No Contest provision, it's your ;
14:37 5 Q. Do you know who measured? 14:42 5 understanding that provision, which says, "There ?
14:37 6 A. No. Ihave no idea. 14:42 6  will not be a contest to the beneficial uses of :
14:38 7 Q. Okay. You're aware of the fact that, 14:42 7 the water of the other," that was intended to i
14:38 8 other than the water under the 296 right, A and 14:42 8 recognize only 2.62 CFS of beneficial use for the 5
14:38 9 B, which is the five CFS, there are other rights 14:42 9 City. §
14:38 10 that were decreed from Indian Creek. In other 14:42 10 A. That's my -- that's my understanding. i
14:38 11 words, 37-717 and 37-1216? 14:42 11 This Agreement modifies that based on the hydro :
14:38 12 A. 1am familiar with that, yes. 14:42 12 unmit
14:38 13 Q. The 717 right, do you have any 14:42 13 Q. Well, the Agreement says the hydro right i
14:38 14 information about what quantity of water it was, |314:43 14 can be five CFS. Correct? §
14:38 15 from the deeds? 14:43 15 A. Yeah. But that's not what IDWR's
14:38 16 A From the number that was — well, onthe |14:43 16  numbers say, or at least the right numbers say. :
14:39 17 right that TDWR publishes, that number was 1.83 | 14:43 17 Q. Do you know where IDWR measured the 3.38
14:39 18 CFS. 14:43 18 CF3?
14:39 19 Q. Okay. What about 12167 14:43 19 A. 1haveno idea, and I don't know why i
14:39 20 A, Their number on that was nine-tenthg of | 14:43 20 there’s a discrepancy. §
14:39 21 aCFS, and that relates to the seven-inch pipe. 14:43 21 Q. Let me represent to you that they've i
14:39 22 Q. Okay. Do you have any reason to dispute | 14:4 3 22 indicated you viewed the facility where the g
14:39 23 that the seven-inch pipe carried .9 CFS? 14:43 23 pipeline from the springs daylights inside the i
14:39 24 A. No. 14:43 24 building, before - just before the pipe splits, f
14:39 25 Q. Do you have any reason to dispute that 14:43 25 and part of that water goes through the turbine, *(
page 119 pPage 121 |]
14:39 1 the 1.83 under 717 was utilized? 14:43 1  and part of that water goes directly into the §
14:39 2 A. Would you repeat that question for me? 14:43 2 reservoir. You're familiar with that? %
14:39 3 Q. Do you have any information from which |14:43 3 A. Iremember -- [ don't remember that g
14:39 4 to dispute that the 1.83 CFS was used by the 14:43 4 piping that well. 1 was under the impression ¢
14:40 5 City? 14:43 5 that the water went through -- went either over, §
14:40 6 A. No. 14:43 6 eitherinto the reservoir or through the hydro s
14:40 7 Q. When do you contend the City stopped 14:44 7 unit ' %
14:40 8 using the 1.83 CFS, if you do believe they 14:44 B Q. Well, it goes through the hydro unit and H
14:40 9  stopped using it? 14:44 9  then into the reservoir? ?
14:40 10 A. 1don't believe this they stopped using 14:44 10 A. Yes. {
14:40 11 the 2.62 ever, but I think the 2.62 is - results 14:44 11 Q. Orit bypasses the hydro -- §
14:40 12 fromboth 717 and 1215, and should have been 14:44 12 A. And into the reservoir. :
14:40 13 incorporated in 1296 A 14:44 13 Q. Are you aware of the fact that the 3.38 z
14:40 14 Q. So what you're saying is, if you add up 12:44 14 was a measurement of only what was going through E
14:40 15 the .9 and the 183 — 14:44 15 hydro unit, and not what was going through the H
14:40 16 A. You end up with a tenth of cubic feet a 14:44 16 bypass that goes directly to the reservoir? g
14:41 17 second over and above the 262. 14:44 17 A. I'm not sure where the 3.83 measurement !
14:41 18 Q. So youhave2.73. Okay? So it's your 14:44 18 came from in the first place. H
14:41 19 contention the City is limited to the 2.62 and 14:44 19 Q. If T'want you to assume that that is in |
14:41 20 always has been? 14:44 20 fact where they measured, and if that's the case, %
14:4% 21 A, Yes. 14:44 21  are you aware of any facts which would suggest }
14:41 22 Q. But you don't know whether or not 14:44 22 that measurement is wrong? :
14:41 23 there's ever been a time when they used -- 14:44 23 A. Well, there is a flow meter in that ,%
14:41 24 limited their use to 2.627 14:44 24 house that measures that quantity, and that would ;
14:44 25 ‘

peseem
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14:45 1  of any other measuring device. 14:48 1  work-product-related.
l4a:45 2 Q. [ guess what I'm trying to be clear on 14:48 2 BY MR BROWN:
14:45 3 is whether you have any information from whichto | 14:48 3 Q. When you hired Dr. Brockway in about
14:45 4 call into question IDWR's measurements at the 14:48 4 2000, as you've just described you hired him so
14:45 5 time they licensed -- 14:48 5 he could consult with you about how much water
14:45 6 A. Pat, we haven't had access to any of the 14:48 & the Association could utilize to firigate the
14:45 7  City's flows, their measurements or anything 14:48 7 place?
14:45 8 else. Asaresultof that, [ don't have an 14:48 8 A. Um-hum.
14:45 9  opinion about IDWR's measurements. 14:48 9 Q. Who has records of what happened with
14:45 10 Q. That's what I'm trying to understand. 14:48 10 Dr. Brockway?
14:45 11 My understanding from your testimony is thatyou | 14:48 11 A. Who has thase records?
14:45 12 have the opinion that the City could not utilize 14:48 12 Q. Yes.
14:45 13 the six CFS of flow, the six CFS that's mentioned 14:48 13 A. We would have some, and I'm sure he has
14:45 14 in The Agreement in Exhibit A, And I've 14:48 14 sometoo.
14:46 15 represented to you that [DWR measured what was | 14:49 15 Q. You mentioned earlier, when you hired
14:46 16 going into the pipeline as 6.26 CFS. In light of 14:49 16 Brockway you had Speck working for you, and Norm?
14:46 17 the 6.0 in the Agreement, and the 6.26 measured 14:49 17 A. That was a later time. That was a
14:46 18 by IDWR, do you still hold the opinion that the 14:49 18 second exercise where we -- where between Jim
14:46 1% pipeline could not utilize that amount? 14:49 19 Speck, Norm Semanko and Brockway, they are the
14:46 20 A. Ido. 14:49 20 ones who filed to recover this other 1.83 --no,
14:46 21 Q. What is the basis for that opinion? 14:49 21 not 1.83. The 1.29 CFS that got us back to the
14:46 22 A. DBack to the deed we talked about -- 14:49 22 4.01 after the transfer.
14:46 23 Q. You don't need to repeat what you 14:49 23 Q). When they were hired to do that?
14:46 24 already told me, where you said -- 14:49 24 A. Yes.
14:48 25 A. That's the answer to your question. 14:49 25 Q. Did they do anything with respect to

Page 123 bPage 125
14:46 1 Q. So the answer is that you think it's the 14:50 1  monitoring or measuring or assessing what the
14:46 2 131 inches, going back to the deeds where you 14:50 2 Citys -
14:46 3  understand that's what the 10-inch pipe carried? | 14:50 3 A. No.
14:46 4 A. Yes. 14:50 4 Q. -- use was?
14:46 5 Q. No other reason? 14:50 5 A. Again, we have absolutely no access to
14:46 6 A. No. 14:50 6 the City's property, we don't have any access,
14:47 7 Q. Iunderstand that Dr. Brockway, for a 14:50 7  any capability to measure the water that they're
14:47 8 time, as you mentioned, was employed by the 14:50 8 using, so we know absolutely nothing about the
14:47 92 homeowrners? 14:50 9  water comting out of Indian Springs, and that
14:47 10 A, Yes. 14:50 10 includes work that Brockway did.
14:47 11 Q. Was he employed solely with respectto | 14:50 11 Q. Otlier than Brockway, and you've
14:47 12 the irrigation rights of the Association? 14:50 12 mentioned Steve Hannula, and you mentioned a guy
14:47 13 A. T'm not sure what the delineation of 14:50 13 named Bruce Liam?
14:47 14 those terms are, but we hired him to help us 14:50 14 A. Yeah. That's a name that came out of
14:47 15 determine how to get water, divert water onto the | 24:50 15  some of our documentation. [ don't know anything
14:47 16 fields in order to irrigate, and that was our - 14:50 16 about Bruce Liam.
14:47 17 that was our initial contact with Brockway. 14:50 17 Q. Okay. Other than those three, have you
14:48 18 Q. And you told me that -- that was 20007 14:50 18 had anybody else measure, assess, or advise you
14:48 19 A. That was about the year 2000, as 1 14:51 19 on what your system --
14:48 20 remember. 14:51 20 A. Well, we had some help from a fellow
14:48 21 MS. HOFSTETTER: I'm goingtoneedto {14:51 21 overin Boise whoisa-—who helped us lay out
14:48 22 object to any questioning about the substance of | 14:51 22 and -- with the -- with recommendations on how we
14:48 23 Dr. Brockway's advice. It may havebeendone | 14351 23 irrigate, how we lay out our irrigation lines,
14:48 24 under Jim Speck's advice and counsel, and 14:51 24 the pumps that we used, that work, but it did not

14:51 25
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14:51 1 Q. And that would have been with respect to 14:54 1  Cityis limited to the 131 inches based on a j
14:51 2 20047 14:54 2 10-inch pipe? i
14:51 3 A. Yes, yes. That fellow's name is Moyer. 14:54 3 A. That's correct. %
14:51 4 |can't remember his first name right now. 14:54 4 Q. Notwithstanding any measurements of i
14:51 5 Q. So he was more of a person who specced 14:54 5 more? i
14:51 6 out what kind of inigation system to use? 14:54 6 A. Right. %'
14:51 7 A. Yes. The iirigation system. 14:54 7 Q. Do you have any further information 'f
14:52 8 Q. Okay. So | think we've covered item 14:54 8  aboutthat? i
14:52 9 No. |, which was negotiating, tracking, i4:54 9 A. No. i
14:52 10 execution, implementation of the 1983 Agreement. | 14: 54 10 Q. The sixth item asked you to testify "
14:52 11 We've talked about the Association's use ol its 14:54 11  about the information provided to any person who {
14:52 12 surface water rights, and I understand there are 14:55 12 ay testify as an expertin any of these City :
14:52 13  no other measurements other than what you've told | 14:55 13 cases. :
14:52 12  about today? 14:55 14 MS. HOFSTETTER: I'm going to object 3
14:52 15 MS. HOFSTETTER: Could you clarify the |14:55 15 based on the attomey-client privilege, Attomey :
14:52 16 question? Measurements of what? 14:55 16 Work Product Doctrine, to that question. Under :
14:52 17 BY MR.BROWN: 14:55 17 the Attorney Work Product Doctrine, as you know, E
14:52 18 Q. Of the Association’s use of its surface 14:55 18 until the experts who will testify are ;
14:52 19 rights. 14:55 19 identified, their information on which they rely g
14:52 20 A. No. 14:55 20 isnot discoverable. So I'm going to ask i
14:52 21 Q. No other measurements? 14:55 21 Mr. Hoff not to respond to that question as to :t
14:52 22 A. No. 14:55 22 the substance of information that's been provided }
14:52 23 Q. Are you - | asked that question a bad 14:55 23 toexpert witnesses at this point, or potential ;
14:52 24 way. |don't know if you're saying no, you don't 14:55 24 expert witnesses that have not been designated at *3
14:53 25 ageewﬂhnw,mwm,memznenooﬂmr 14:56 25 thispoint. %

Page 127 Page 129%
14:53 1 measurements. 14:56 1 BY MR. BROWN: i
14:53 2 A. No. There are no other measurements. 14:56 2 Q. The last item is the sources of
14:53 3 Q. Clear that up. Okay. The third item, 14:56 3 information regarding each of the above items.
14:53 4 the third item is the surface water rights and 14:56 4 Let'sjust go through it real briefly. Have you
14:53 5  water rights usage by each member of the 14:56 5 told me about all the sources of information
14:53 &  Association. Now, you've told me that thereare | 14:56 6  you're aware of, which 1 understand are, one, the
14:53 7  several pumps that were in the creek? 14:56 7 Association's records, which we don't have today,
14:53 8 A. Yes. 14:56 8 and two, [IDWR's records concerning the 1983 ;
14:53 9 Q. But to your knowledge, the Association | 14: 56 9 Agreement. Any other sources? :
14:53 10 has not measured or kept track of their usage? | 14:56 10 A. No. '
14:53 11 A. We have not monitored those. I'mnot -- | 14:56 11 MS. HOFSTETTER: 1want to -- I'd like E
14:53 12 we havea listing. I'm not sure whether it's 14:56 12 to clarify, just a general clarification that, as 3
14:53 13 evena complete listing, but we have a listingof | 14:56 13 Tve objected throughout, a large part of the i
14:53 14 owners who have pumps in the creek. 14:56 14 Association's information comes from the advice  |;
14:53 15 Q. Okay. The next item is the 14:56 15 of counsel, and so to the extent that that §
14:53 16 Association's knowledge about the City'suse of |14:56 16 information comes from legal counsel, that %
14:54 17 water since 1980. Is there anything that the 14:56 17 information has not been included in this §
14:54 18 Association is aware of about the City's use that | 14:57 18 deposition. So with that caveat, Mr. Hoff can y
14:54 19 we haven't already discussed? 14:57 19 respond to the source of the information, with i
14:54 20 A. I have no knowledge of any of the City's | 14:57 20 the understanding that attorney-client
14:54 21 usage. 14:57 23 information has not been provided at this ;
14:54 22 Q. The fifth item is the Association's 14:57 22 deposition. %
14:54 23  knowledge about the City's water rights. Now, |1.4:57 2 3 BY MR. BROWN: :
14:54 24 what you've told me is - in that regard, is that | 14:5 7 24 Q. Youjust heard your counsel's objection. :
14:54 25 you understand under the deeds, you believe fhe | 14:57 25 Do you have information, other than what you told i
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14:57 1 e wasin a box from Speck, about the history of 15:00 1 A. Well, at the time these documents were z
14:57 2 theserights? 15:00 2  prepared, we had a number of discussions at our g
14:57 3 A. Other than Indian Creek's records, and 15:00 3  board meetings about that. :
14:57 4  there's probably a good bit of duplication 15:00 4 Q. Okay. Soin 2007 he was the president, i
14:57 5  between that and what Jim Speck has. 15:00 5 sohe was presumably at the board meeting? - j
14:57 6 Q. Ms. Hofstetter became your counsel when? 15:00 6 A. Yes, he was. ¢
14:57 7 A, 19 --2008. 15:00 7 Q. When did his tenure as president end? %
14:57 8 MS. HOFSTETTER: I'mnot sure if it was 15:00 8 A. Well, | took over from him in the spring 3
14:57 9 2007, 2008. 15:00 S  of 2008. g
14:57 10 THE WITNESS: Might have been late 2007. j15:00 10 Q. And he's no longer on the board? §
14:58 11 BY MR. BROWN: 15:00 11 A. He's no longer on the board. »
14:58 12 Q. Exhibit A, the Objection. Was signed by 15:00 12 Q. Before that time -- well, I'm just i
14:58 13 Mr, Kavanagh on 11/13/2007? 15:00 13 trying to clarify. You said from 1999 on, you've é
14:58 14 A. Yes. Um-hum. 15:00 14 pretty much been the person responsible for the i
14:58 15 Q. Ms. Hofstetter was your counsel at that 15:00 15 water rights for the Association? 5-
14:58 16 time, I take it? 15:00 16 A. That's correct. :
14:58 17 MS. HOFSTETTER: [ was not hired -- I'm 15:00 17 Q. Who else at the Association have you %
14:58 18 looking at my file, my pleading file here. My 15:00 18 worked with on those, besides Mr. Kavanagh? i
14:58 19 Notice of Appearance was filed in early 2008 in 15:01 19 A. Well, early on, one of our members, Jim §
14:58 20 this case. 15:01 20 Baldwin, was somebody that 1 communicated with, i
14:58 21 MR. BROWN: All right. 15:01 21 because he manages the Eccles farm and knows a ;
14:58 22 BY MR.BROWN: 15:01 22 good bit about irrigation. With the exception of %
14:58 23 Q. Who prepared the Objection, which is 15:01 23 him, I'd say that's probably the extent of it. 3
14:58 24 marked as Exhibit A? 15:01 24 Q. Do you know if Mr. Baldwin is familiar i
14:58 25 MS. HOFSTETTER: Ben may not know that, | 15:01 25  withany of the irrigation that occurred before '
Page 131 Page 133 :
14:58 1  becanse he -- looked like Dennis - 15:01 1 2004 at Indian Creek?
14:58 2 MR. BROWN: Please, no more speaking | 15: 01 2 A. Well, he would be, because he and 1 -
14:59 3  objections. 15:01 3 he was involved with me in 2000.
14:59 4 THE WITNESS: I think you prepared 15:01 4 Q. Okay. 7
14:59 5 those, as I remember, and I think that was just 15:01 5 A. But anything prior to that, I don't kmow .
14:59 6 about the same time that Jim Speck recused 15:01 6 about. l
14:59 7 himself. 15:01 7 Q. And you have no idea who farmed the i
14:59 8 BY MR.BROWN: 15:02 8 property in the '80s? c
14:59 9 Q. Iunderstand Ms. HofStetter owns 15:02 ¢ A. In the '80s7 '
14:59 10 property in the subdivision? 15:02 10 Q. Yes. i
i4:59 11 A. That's my understanding, yes. 15:02 11 A. No. 1
14:59 12 Q. Okay. When did she become a member? | 15:02 12 Q. Do you know anybody who was a member, or i
14:5% 13 A. 1 don't know the answer to that. 15:02 13 anybody that knows? \
14:59 14 Q). Was it before or after she was hired as 15:02 14 A. Potentially there are some people. |
14:59 15 anattorney? 15:02 15 just don't know who they are. :
14:5% 16 A. Before. 15:02 16 Q. In other words, is there anybody you're
14:59 17 Q. So she purchased the property before. 15:02 17 talking to to fry to find out who firigated the ¢
14:59 18 Okay. In going through the records, some of the | 25+ 02 18 property back then? %
14:59 19  other names, you said Mr. Kavanagh is still in | 15:02 19 A. I could conceivably find out.
15:00 20 thearea? 15:02 20 Q. Who would you talk to? 7
15:00 21 “A. Yes. 15:02 21 A. Who some of those people are? §
15:00 22 Q. Still a member? 15:02 22 Q. Who would you find out from? i
15:00 23 A. Yes. 15:02 23 A. Well, your Hailey City attorney, Ned g
15:00 24 Q. Have you had any discussions with 15:02 24 Williamson, hired some of those folks when he was §
{15:00 25 Mr. Kavanagh about the City's water rights? 15:02 25 living out there. E
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15:02 1 Q. Okay. So you're referring to 15:05 1 allon that.
15:02 2 Mr. Williamson? 15:05 2 Q. Concerning how much is pumped?
15:02 3 A. Yes. 15:05 3 A. Yes. No.
15:02 4 Q. He is a homeowner out there now? 15:05 4 Q. Any other sources of information
15:03 5 A. Yes. | think so. 15:05 5 conceming the usage by members?
15:03 6 Q. For how long has he been a homeowner? 15:05 6 A. No. Not that I'm aware of.
15:03 7 A. Tdon't know. 15:05 7 Q. Okay. Any sources you haven't told me
15:03 8 Q. Do you know if he's ever done legal work 15:06 8 about conceming the Association's knowledge of
15:03 9  on water rights for the Association? 15:06 9 the City's use of its water?
15:03 10 A. 1don't believe so. 15:06 10 A. No. We have absolutely no knowledge of
15:03 11 Q. You indicated he hired people out there. 15:06 11 the City use of water.
15:03 12 A. Hired -- he did some of the negotiation 15:06 12 Q. Okay. Any knowledge about -- just start
15:03 13  with the farmers who came out there and mowed the {15:06 13  over. Any other sources that we haven't talked
15:03 14 hay and baled the hay, sold the hay. 15:06 14 about conceming the Association's knowledge
15:03 15 Q. Other than Ned Williamson, who else 15:06 15 about the City's water rights?
15:03 16 might know about the history of the farming? 15:06 16 A. No.
15:03 17 A. He is the only one who had first class 15:06 17 Q. Okay. And I would ask you about No. 6,
15:03 18 dealings with those people. 15:06 18 butIunderstand you've already been instructed
15:03 18 Q. What about -- you indicated before, 15:06 19 notto answer, But I do want to know if there
15:03 20 Mr. Holcomb and Mr. Latham? 158:05 20 are other sources of information, other than what
15:03 21 A. Yes. 15:06 21 you've told me, which is essentially your
15:03 '22 Q. Do you know whether or not they had any 15:06 22 attorney's claiming that all information is from
15:03 23  dealings with people? 15:06 23 herregarding -
15:03 24 A. No, I don't. 15:06 24 MS. HOFSTETTER: I'm not claiming that.
15:03 25 Q. So bottom line is you're not aware of 15:07 25 I'mjustclaiming a large part of it. I think

Page 135 Page 137§
15:03 1  anybody other than Ned Williamson? 15:07 1 he's testified as to the information that's not
15:03 2 A. Not really. 15:07 2 fromme. Justto correct.
15:04 3 Q. We were talking about the sources of 15:07 3 BY MR.BROWN:
15:04 4 information you had. Are there any other sources | 15:07 4 Q. I'm trying to find out if you've
15:04 5 ofinformation we haven't taiked about regarding | 15:07 5 disclosed every -- all the information that's
15:04 6 Item No. 3, the surface rights and usage by the 15:07 6  been provided to your experts that was not
15:04 7 members? 15:07 7 provided by your counsel.
i5:04 8 A. Not that T know of. 15:07 8 A. There is no information that 1 have --
15:04 9 Q. Can you give me the names of any of the |15:07 3 that Indian Creek has provided to potential
15:04 10 members who pump out of the creek? 15:07 10 experts.
15:04 11 A. Well, I know that Dana probably does 15:07 11 Q. Okay. Well, then, at this point in
15:04 12 that. Jim McClatchy is another one, and I 15:07 12 time, I'm not going to end the deposition. I'm
15:04 13 believe Jim Holcomb is -- pumps out of the creek. | 15:07 13 going to recess the deposition pending the
15:04 14 Those are the three people that I know from 15:07 14 production of documents, and pending rulings on
15:05 15 personal experience. Idon't really know any 15:07 15 other things on what information we are or are
15:05 16 others. As ] said, there's a list of those. 15:07 16 not entitled to. With that, I'm done with my
15:05 17 Q. There's a list of all the people who 15:08 17 questions, except to follow up if Dana asks
15:05 18 pump out of the creek? 15:08 18 questions.
15:05 19 A. There is a list of people who pump out 15:08 19 MS. HOFSTETTER: Could we go off the
15:05 20 ofthe creek. It may or may not be all of them. 15.08 20 record for a minute? I need to talk to Mr. Hoff,
15:05 21 Q. And does that list also contain 15:08 21 seeifIneed to ask some questions.
15:05 22 information about the pumps used, etcetera? 15:08 22 MR. BROWN: We're going to go off the
15:05 23 A. No, no. 15:08 23 record
15:05 24 Q. In order to determine how much -~ 15:08 24 (A Break Was Taken.)
15: 15:13 25 MR. BROWN: We've tumed the camera back

05

25

A. Idon't think we have any information at
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Page 138 Page 140 :
15:13 1  on after a short break. Ms. Hofstetter, you were 15:17 1 tothe Association's winteriime use? ;
15:13 2  going to ask questions? 15:17 2 MR. BROWN: I'm going to object to the
15:13 3 MS. HOFSTETTER: Yes, | have a few 15:17 3  question. It'snota question. It's vague and
15:13 4  follow-up questions. 15:17 4 ambiguous. Askinghim to clarifyisnota :
15:13 5 EXAMINATION 15:17 5 meaningful question which allows me in any way to :
15:13 & QUESTIONS BY MS. HOFSTETTER: 15:17 6 challenge or see ta it that accurate testimony is i
15:14 7 Q. Mr. Hoff, at the beginning of your 15:17 7 provided. |
15:14 8 testimony you indicated that you first became a 15:17 8 BY MS. HOFSTETTER:
15:14 9  board member for the Indian Creek Ranch Owners’ | 15:17 3 Q. Could you provide an explanation of the i
15:14 10 Association in 1999. Isthat correct? 15:17 10 Association's non-irrigation season water uses? %
15:14 11 A. That's correct. 15:17 11 MR. BROWN: I'm going to object again, i
15:14 12 Q. So would your testimony today 15:17 12 and ask a question in aid of the objection. The §
15:14 13 relating -- as a designated person for the Indian 15:17 13  question is, we just took a break. During the
15:14 14 Creek Ranch Owners' Association, only date back 15:17 14 break, were you informed of where your testimony %
15:14 15 1o 19997 15:17 15 was or was not accurate? 1
15:14 16 MR. BROWN: 1 object to the question. 15:17 16 THE WITNESS: Is that a question to me? !
15:14 17 It's leading. 15:17 17 MR. BROWN: Yes. 5
15:14 18 BY MS. HOFSTETTER: 15:17 18 MS. HOFSTETTER: I'm going to object, :
15:14 19 Q. So Mr. Hoff, in regard to your testimony 15:18 19 because -- because it asks for information about i
15:14 20 today on behalf of the Indian Creek Ranch Owners' | 15:18 20 potentially what would be attomey-client §
i5:14 21  Association, how far back would your knowledge on [ 15:18 21 communication. i
15:14 22  behalf of the Association extend? 15:18 22 MR. BROWN: An attormey is not i
15:14 23 A. 1 first became on the board of directors 15:18 23 privileged to discuss or change the testimony at §
15:14 24 of Indian Creek Ranch Owners in 1999, and that 15:18 24 abreak. i
15:14 25 would be my first access to any information about 15:18 25 MS. HOFSTETTER: Well, is that your ’
Page 139 Page 141 %
15:14 1 the history or the workings of Indian Creek Ranch | 15:18 1 question? You know -- I don't think that -- I
15:15 2 Owners. 15:18 2 think anything that goes on between an attomey :
15:15 3 Q. So on behalf of the Ranch Owners' 15:18 3  andaclientis privileged. If you wantto ¢
15:15 4  Association, you can only speak as to matters 15:18 4 suggest that | advised him to change his §
15:15 5  going back to what date, would you say, 15:18 5 testimony, I don't think that - you know, you're %
15:15 &  approximately? 15:18 6 free to make that suggestion, but at this point %
15:15 7 A. As far as dealing with those issues in a 15:18 7 I'm going to ask him the question, ask him to 4
15:15 8 knowledgeable -- in other words, having firsthand | 35:18 8 continue to further clarify the winter -- f
15:15 9  knowledge, primary knowledge of those issues, it | 15:18 9 non-itrigation season water uses of the i
15:15 10  would be after 1999. 15:18 10 subdivision. :
15:15 11 Q. Okay. Earlier you testified that the — 15:19 11 THE WITNESS: Well, the - ¢
15:15 12 the first point of diversion for irrigation was 15:19 12 MR. BROWN: Same objection. Go ahead
15:15 13 below the large pond. [s that correct? Is that 15:19 13 and answer. : :
15:16 14 your testimony, as you recall it? 15:19 14 THE WITNESS: ['m sorry? i
15:16 15 A. It's not specifically correct. There 15:19 1% MR. BROWN: I'm just making my objection ?
15:16 16 are some homeowners who have pumps in the creek | 15:19 16 again. You go ahead and answer.
15:16 17 north of the big pond, or between the big pond 15:19 17 THE WITNESS: The aesthetics, recreation i
15:16 18 and Hailey's intake. 15:19 18 and wildlife use of the entire -- the entire of
15:16 19 Q. Okay. And prior to 1999, would you have | 15:19 183 Indian Creek is important all year round. Asis
15:16 20 any knowledge about where the points of diversion }15:19 20 indicated in our Agreement, there is a concemn g
15:15 21 for the Association were located? 15:19 21 about being sure that there is flow of water in ]
15:16 22 A. No. 15:19 22 the creek all year round, and those are important
15:16 23 Q. Mr. Brown asked you earlier about the 15:19 23 issues, as well as stock water usage and wildlife ;
15:16 24 Association's wintertime use, and in that regard, 1%:19 24 usage of the water in Indian Creelk. ¢
:19 :
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Page 142 Page 144
15:1% 1 Q. And by Agreement, Mr. Hoff, did you 15:22 1 that objection and coaching the witness. Can you
15:20 2 refer to the 1983 Agreement with the City? Is 15:22 2 telime--
15:20 3 that what you're referring to? In your last 15:22 3 MS. HOFSTETTER: 1 object to the ‘
15:20 4  statement you referred to an Agreement. Were you 15:22 4 question. He can proceed to answer the question,
15:20 5 referring to the 1983 Agreement? 15:22 5  but that calls for a legal conclusion.
15:20 & A. Yes. 15:22 6 BY MR.BROWN:
15:20 7 MS. HOFSTETTER: 1 have no further 15:22 7 Q. Can you tell me whether or not Indian
15:20 8  guestions, 15:22 8 Creek Homeowners' -- Ranch Owners' Association,
15:20 9 FURTHER EXAMINATION 15:22 9  claims an in-stream flow right to Indian Creek?
15:20 10 QUESTIONS BY MR. BROWN: 15:22 10 A. Tdon't think 1 said that. What I think
15:20 11 Q. Let's talk about the Agreement. Where 15:22 11 I said was that having water in the creek is an
15:20 12 in the Agreement -- is it paragraph 4 you're 15:22 12 important aspect of the aesthetics of Indian
15:20 13  talking about? 15:22 13 Creek to the individual owners that live there.
15:20 14 A. Where it indicates a bypass of water 15:22 14 It's a very important part of why they live in
15:20 15 into the — into the creek, and certain flows. 15:22 15 Indian Creek. %
15:20 16 Onpage 3, Item 4, ".75 CFS will be required in 15:22 16 Q. Is that important to all members?
15:20 17 the creek channel below the inflow from the 15:23 17 A. My impression that it is, yes. It was
15:.20 18 wells, and one and a half CFS below the lake.” 15:23 18 obviously important to the drafters of this
15:20 19 Itisan important issue to Indian Creek owners. 15:23 19 Agreement, or they wouldn't have put it in there.
15:21 20 Q. Do Indian Creek owners have an in-stream 15:23 20 Q. So your understanding of the
15:21 21 flow right for Indian Creek? 15:23 21  Agreement - let's back up. You were just asked
15:21 22 MS. HOFSTETTER: I'm going on objectto | 15:23 22 by Ms. Hofstetter if you had knowledge about the
15:21 232 that question, because it asks for a legal 15:23 23 matters before you became 2 board member m 19997 s
15:21 24 determination that's beyond the - 15:23 24 A, Um-hum. %
15:21 25 THE WITNESS: [ don't know the answer. 15:23 25 Q. And I understand your answers to be -- ;
Page 143 Page 145 é
15:21 1 BY MR. BROWN. 15:23 1  your answer was that you could only speak to the :
15:21 2 Q. You don't know if Indian Creek has an 15:23 2 matters -- z
15:21 3 in-stream flow right to Indian Creek? 15:23 3 A. That's true. i
15:21 4 MS. HOFSTETTER: It asks for a legal 15:23 4 Q. -- from'99 forwards? i
15:21 5 determination. I'm going to object again. 15:23 5 A. That's correct. i
15:21 6 THE WITNESS: No. 15:23 6 Q. So how do you know what was intended by [}
15:21 7 BY MR BROWN: 15:23 7  the 1983 Agreement? ;
15:21 8 Q. No, you don't know if it has one or not? 15:23 8 A. Well, it's my interpretation of what's ;
15:21 9 A. Idon't know. 15:23 $  written in the Agreement, and nothing else. i
15:21 10 Q. Okay. Well, [ understood your tesiimony {15:23 10 Q. Okay. Butthat's an interpretation :
15:21 11 amomentago to be that the wildlife, aesthetic 15:23 11 based - %
15:21 12 and recreation uses of the entire Indian Creek 15:23 12 A. That's an opinion. i
15:21 13 were important rights to the homeowners. Did1 | 15: 24 13 Q. - based on information acquired at the 1
15:21 14 misunderstand? 15:24 14 earliestin 19997 i
15:21 15 MS. HOFSTETTER: I'm going to object. |15:24 15 A. Yes. ¢
15:21 16 You mischaracterize. He didn't say that they 15:24 16 Q. You also testified that the points of !
15:21 17 were important rights, he said they were 15:24 17 diversion included homeowners pumping out of the i
15:21 18 important to the subdivision. When you getinto |15:24 18 creek above the pond? !
15:21 19 asking him what water rights the subdivision has, | 15:24 19 A. Yeah. That's correct, %
15:21 20 you et into legal conclusions. 15:24 20 Q. But there were no diversions utilized by ;
15:21 21 MR. BROWN: IfI ask him what property | 15:24 21 Indian Creek Ranch Owners' Association above i
15:22 22 he owns, you could call that a legal conclusion. 15:24 22 that, other than what individual users may i
15:22 23 The problem is, it's not a proper objection to 15:24 23 Thave- é
15:22 24 object because something calls for a legal 15:24 24 A. That's correct. 22
15:22 15:24 25 H

1o
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Page 146 Page 148 |;
15:24 1 Indian Creek Ranch Owners' Association -- 15:27 1  the year 2000. t
15:24 2 MS. HOFSTETTER: I'm going to object.  {15:27 2 BY MR. BROWN: :
15:24 3 He's testified that his knowledge of the 15:27 3 Q. And there's no one else here today to i
15:25 4  Association dates from 1999. The Agreement was | 15:27 4  testify as to the Association's knowledge before 5
15:25 5  1983. So you keep saying from the time of the 15:27 5 '997 ;
15:25 6  Apreement. He can't testify from the time of the 15:27 & A. That's true. i
15:25 7  Agreement what's been going on. 15:27 7 MR. BROWN: I don't have any further i
15:25 8 MR. BROWN: All right. 15:27 8  questions at this point in time. We need to -1 §
15:25 9 BY MR.BROWN: 15:27 9  wantto clarify, thongh, I'm not terminating the  |!
15:25 10 Q. Are you aware that the notice of 15:27 10 deposition. We're just ending it for the day. 5
15:25 11 deposition required the Homeowners' Association, |15:27 11  So with that given, we're concluding the i
15:25 12 Ranch Owners' Association, to designate peopleto | 15:27 12  deposition for today and we're turning off the §
15:25 13  be witnesses going clear back at least to 1980, 15:27 13 camera. g
15:25 14  asset forth in the information? 15:28 14 (Deposition Adjourned at 3:28 p.m.) ;
15:25 15 MS. HOFSTETTER: Pat, I'm going to 15:32 15 {Signature Was Requested.)
15:25 16 object to that question, because you and | have 15:32 16 * ok ok ok ok :
15:25 17 had discussions on that subject before this 17 :
15:25 18 deposition, and | explained to you that Ben Hoff 18 H
15:25 19 is the current board member officer of the 195
15:25 20  Association, with the most knowledge, but that 20 ‘
15:25 21 none of the board members would have knowledge 21 ?
15:25 22 dating back 20 years. And we agreed that all the 22 i
15:26 23  Association needed to do for purposes of this 23
15:26 24 deposition was designate the board member or 24
15:26 25 officer of the Association with the most 25 i

Page 147

15:26 1 information, and that's what we've done. 1don't i
15:26 2 think it's fair to discuss that issue with i
15:26 3  Mr. Hoff. He was not involved in those i
15:26 4  discussions between you and me. :
15:26 5 MR. BROWN: Well, first of all, as far i
15:26 6  as our discussion, the only agreement we ever %
15:26 7 made that was you would, under the Rule, 3
15:26 8 designate whoever it was you elected to
15:26 9  designate.
15:26 10 MS. HOFSTETTER: Well, we have a ;
15:26 11 different -- :
15:26 12 BY MR. BROWN:
15:26 13 Q. So as you're sitting here today, you're
15:26 14 saying that you have no knowledge prior to '99. H
15:26 15 Correct? ;
15:26 16  A. Knowledge of what?
15:26 17 Q. Ofeach of these topics we went through.
15:26 18 We just went through a whole deposition, and you i
15:26 19 were talking about 1983 Agreements, uses that i
15:26 20 predated that. And now I'm being told that you :
15:27 21 don't have knowledge of anything pre-1999. ;
15:27 22 MS. HOFSTETTER: On behalf --
15:27 23 THE WITNESS: If we're talking about ?}
15:27 24 water and the usage of water in Indian Creek, my %
15:27 25 knowledge of that started in 1999, or maybe even 3
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. | ORIGINAL

CERTIFICATE OF EINAR BENJAMIN HOFF

I, EIﬁAR BENJAMIN HOFF, being first duly sworn, depose and
say:
,?hat.I am the witness named in the feregoing deposition;

|
that I have read said deposition and know the contents thereof;
that the duestions éontained therein were propounded to me; and
that the énswers therein contained are true and correct, except

for any changes that I may have listed on the Change Sheet

attached héreto.
DATED this o day of D@L , 2010,

CHANGES ON ERRATA SHEET YES Vv NO

EINAR BENJAMIN Hbf‘fzﬂo

h
SUBSCRIBED AND SWORN to before me this Zﬂﬁfday of fgngp[ e (O

/L/m At /’/}/CI/@W/

NAME OF NOTARY PUBLIC
MARIA PALOMERA

NOTARY PUBLIC NOTARY PUBLIC FOR (4 )ﬁﬂrﬁ (Q Ya 0 BCM.L\

i STATE OF IDAHO ____ RESTDING AT ,,L)lCu fey
' MY COMMISSION EXPIRES [o-[5-20/3

2010.

e |

2280884 (Due May 9, 2016)
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHOQ, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) A.  Subease 37-296A

) tnsen water ight number}
Case No. 39576 )

) STANDARD FORM 1

) OBJECTION

)

Please fill in the following information:
B.  NAME AND ADDRESS OF PERSON OBIECTING

Name:  Indian Creek Ranch Owners Association. Ing, !
Address: PO, Box 341]
Hailey. Idaho 81333

Daytime Phone: _(208) 788-9887

Nume & Address of Altorney, it any:

C.  CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR'S REPORT

Name: City of Hailev
Address: 113 8. Main Streer #11
Hailev, Idaho 83333

SF.0 - Ohjection

Amended H¥16/7 Page §

¥ Exh. No.
- ]

Date 5“‘_ {7_- T
Nante Ha_gj_?

M & M Court Reporting
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D. [object o the following elements as recommended in the Director’s Report. {Please check
' the appropriate box{es)).

General Provisions Basin 37, Part 3, General Provision 1, Aftachment |

l. Name and Address
Should be:
' 2 X Source

Shooid be:  Indian Creek Sprine. which is a separate sireain souyce.

3. X Quantity

1 Should be:  Combined quantities with 37-7854 should be deseribed.
4, Priority Date
Should be:
3. Point(s) of Diversion
Should be:
6. Instream Flow Description
. Should be:
1. Purpoese(s) of Use
Should be:
' 8. X Period of Year

Should he:  Combined quantiry limitations with 37-7854 during irrigationand
nou-irrigarion seasons should be describad.

9. Place of Use
Should be:

10. X Other Provisions
Shou!d be:  Rijaht should be listed on Attachment | whish is referenced in General
Provision }.

I1. | object because:
This water right should not exist.

‘This water right was not recommended, but should be recommended with the elements
described above.

E. REASONS SUPPORTING QOBIECTION(S): Pursuant 10 the September 23, 1983 Apreement
with the Indian Creek Ranch Owners Association, Inc.. 37-78354 weether with this right
camol exceed 2.62 ofs during the irrigation season and 3.38 cfs during the non-injgation
season, Indian Creek Spring is tributary to {ndian Creek which is a separite streams source
based on the Frost Decree.

SE.1 - Ohgection

Amended HF16N0T Page 2
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F. VERIFICATION (inust be completed)

State of _Idsho )
' 5.
County of Blaine 3

Dennis Xavanaah, President

{Name of person fiting objeztion)

, duly sworn, upon oath, deposes and says:

That | am the party/claimant filing this objection, as defined by 1.C. §§ 42-1401A(1) and
(6) or that | am the attorney for the party/claimant objecting and that ] have read this objection,
know its contents and believe that the statements are true to the best of my knowledze.

s,

A e

(Signatue of person filing ohjection)

LTI

Subseribed and sworn to before me on:

{Allorney signinig in tepresentative capacity)

Hfi%v'wv?

Notary Public Roﬁ&im___'
Residing at:

My Commission Expires:

SF VOtyection
Amended 10/16/97

1/31/09
-

Pape 3



INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clerk of the Court. FAX filings will not be accepted.
You must alsa send a copy to all the parties listed below in the Cerlificate of Mailing.

G. CERTIFICATE OF MAILING

I cenify that on November 13, 2007, 1 filed the original with the SRBA Court and mailed
copies of this Objection, including all attachments, to the following persons:

1. Original to:

Clerk of the District Court {vig FedEx Overnight Mails
Snake River Basin Adjudication

153 Third Avenue MNotth

PO Box 2707

Twin Falls, 1D 83303-2707

[P ]

One copy to the claimant of the water right al the following address:

Citv of Hailey
115 8. Main Street #H
Hailey. 1daho 83333 !

3, Copies 107

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
Stae of {daho

P. Q. Box 44449

Boise, 1> 83711-4449

United States Department of Justice
Environment and Natural Resource Division
550 West Fon Street, MSC 033

Boise, 1D 83724

g
bk

Signature of Objector or attomey &
mailing on Objector’s behalf

/

7,

{
L

o

SF.1 - Objection

Amended 10710557 Paged
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AGRERMENT Lo i

TEIS AGRIZMEINT, made and entered into this =3 gy,
af Siptimber , 1583, by and betwesn the City of Failey,
ap instrumentality af the State of Idaho, party cf tHe
first pari, hereinafter called *City™, and the Znéiaﬁﬁf

Cresk Ranch Owners Assoclation, incorperated under tie
taws 0f the State of Idzho, party of the second pa::?'
hevsinafrer cilled *Cwners", is as follaows: R

. WEEREAS, City was issued Staég o4 Idaho Water: '
Permit No. 37-785¢ with a prieority date of July 23,

1e80, for the purpasas of developing .additional wazari .
from the Indizn Creek Springs to”2ugment the flows sy ...
is to be able to generate power-with a.total of $.c/f/s
by partially using their existing system; and, o

WEEREAS, Owners represent an association of 182%
lot owners and 20 townhouse sites who have succeadedto
certain decresed water rights; and, s

. WHEREAS, Owners . have filed Application for Perm
NS, 37-750% ‘requesting the vse -of 6 cff/s of water’ifpm
Indian Creek at places eubstantially below the sprifgs
which the City seeks.to develop -and.the owners rave ¥
fidad Application No..37-80335 for 3.3 c/ffs of grou:

warar for domestic purposes:; and, C T

. WEEREAS, the City, protested Application Mol ...l
37-7509, and the issuance of said permit dazpends upch
the agreement of the parties hereto, and Application’”
Nc. 37-8035 has been published but is not issuved; and; N

Y

S
WETREAS, this issue and other isstes need to bg - .
rssoclved concerning the waters of Indian Creek Sprifgs - >
and Indian Creek and the parties wish to delineate "% A,
their acreement in writing; and, . oo

te



L KN

WEZREAS, tha City of Hailey intends to construct a
wa=er reservoir and piping facility in the Indian Creek
area. The Ciry has applied for a Conditicnal Use
Permit with Blaine County to build the project. Same
of the individuals of the Ranch Cwners dssociazion have 1
protestsd the project proposed by the Citv, The cwners
aze dasirous of desding an alternate site to che Cicy
pursuant ta the terams of this kgreemeni. An appezl is
presently pending bafore the 3lalne Caunty Beard of
Commigsicnars regar-ding the issuwe of whetler Halley may
build a water resarvoir and piping facility on BLX
progerty adjzcent te Ranch Cwners property.

BT, in consideration of the covenants
rein contained, and other good and
ation, the parties hereto agree as

Qo

1. Purnosa. The puspose of this agreement is to !
delinzate arnd to prieritize as between the perties
herets, the rights of the parties to previcusly unap-
propriated waters of Indian Creek during tha noc-
irrigation ssason ag well as to the metho@s of pro-
tection of certain base flows in the stream., A further
purposs is to provide a site for the City's water
reservoir and piping facility zrnd related purposes.

2. Decraed Water Rights. The parties acknow-
ledge that the City owns znd has prierity to 131 . !
minez's inches of the waters of Indian Cresk Spring
which may ba diverted for "municipal® purpeses on z
year-round basis. The Cwners are entitled to and were
decread all of the water over and above the 131 inches
for irrigation and other bereficial uses during the
irrigation seasen and for stock water and other related
non-irrigation seasan uses, The parties further
recognize that all of the waters of Indian Creek Spring
and Indian Creek are presently utilized for beneficial
purposes during the irrigatien seascn.

2a. The parties acknowledge that im z year where
there is not more than 131 miner‘s inches avzileble in
Ehe waters of Indian Creex Spring at the Clty's pipa-
line diversion, the City would be entitled to all of



its 131 miner's inches, before the Cwners are enciglagd
tTa any water.

3. Protestion of Existing Water Source. The
parties ackacwledge that their Erimary interest is the
protection of the present respective wazer supply frem
the Indian Craeek Springs. While it is acknowledged
that water measurements on Indian Craek are inf:equent
z2nd inconclesivs, iv appears that the approximate §
c/i/s of flow is totally vtilized either by diversion
to Hailev through thair pipaline or by ihe Cwners

n

during the irrigation ss2ason. Corsaﬂuentlv, any
increased diversions by the City to 3 c/f/s purscant to
Permit No. 37~7954, mzy zeguira furthar develeprant o
the serings, The City ackncwledgss ané agrees thaz 1
said development is pursued and results in a decline
presant sprin :1cws, or would force the pumping of
water s2 as to make the preseat weter amounits avail-
ahle, that the City shall be responsible for the
instazllation of pumping =quipment and all of the annual
operation ané maintenancs costs S0 te insure the flow
to the Owners.

[ R

4. Minimum Flow. Owners agres that if the City
if to proceed pursuant to Permit Mo. 37-7854, the City
aqraes that the stream will be protected by the estzb-
lishment of z minimum flow. Two continuous measure-
ments will be made to insure szid flow. .75 ¢/ff/s will
be required in the creek channel belcw the inflow fraom
the artesian well in the NW % SW k, Saction 23; and 1.5
c/f/s will be regquired balow the lake in the NW k NE &
of Section 27, City shall install and maintain measur-—
ing davicas at these locaticns. Any water which arisas
below City's pipeline shall alsa be deemed subject to
Owners' richts ender 37-7909.

5. Pover Development. It is understood and
eed that the City's power development may not be
isle,., In the event that the Clty elects pot to
ursve power development, Qwners may pLirsue power
evelopment.  If no power prcposal is pursued to
suglstion, it Is acknowledged as between the parties
ereto that the other uses identified in Cuners'

mmu-.
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Appeizazien 37-7909 shall be deemed in fpll force and
@lfec: for the gpurposa of water rightc serfectlion.

5. Fize Protectign - Use af Peastock. Onder the
plan of the City, L a water project is developed ag
€0 City now proposes, the addizion of wzlves at civen
peints along the penstsck could help Ouzers sclve their
£ire protection prcblems. IZ the City's water project
is constructred, provisicn will ba made for said valves
2%t lecations whers recuasted by Cwners, all at the
expense of Cwners. Anh operating criteriz shall te

€eveloped by the City apd Cwners conczaraing the opara-
ticn of sald valves, it being understocd that said usa
will only te in times of emergancy. Owners shall be
lizkle for apy damages to the City which may resalt
frem the unauthorized or non-smergency use of said
valves and appurtenant fire protection eguipmen:
installed by the Owners,

-

7. Fasements. Some guesticn exisis as to the
City's easement rights. This agreement {entered into
by Owners as an Association) should not be construed as
a grant of easement across the particular parcels (Lif
cne nseds to be obtained} for the enlargemeant cf the
existing pipeline or for any other purpeses. However,
the parties a2cknowledge and undexstand thzi the entire
agrezment and its enforceability is contingent upen the
crant of certain permanent gasaments for pipelines,,
power lines and mains, as well as access to the project
itself, and certain temporary constIuciion easements or
licenses for the purpcses of excavetlon, construciiosn,
instzllation and refilling ditches and trenches for the
location of such pipelines, power lines and mains, more
fully described as follows:

a, A permanent easement from the project
site to the dezd end of Homestead Drive ketween lcts 41
and 42 for access to the project, pipelines, peower
lines and mains, 40 feet in width.

b. . A temporary constructicn easement or
license for the construction of the same, pessibly 40
feet in width con either side of the permanent ezsemant.



c. A permanent easement for the cop-
structicn of the same within the Heomestead Drive
zight-of~-way 2leng side lots 42 extending S8W ard
continuing ¥W on the road alongside the scuthera borcer
of lot 40 or the northers border of lot 37, terzinating K
at the intersection with the City of Hailey's existing
rlpeline easament.
d. A temporary coastruction eassmant or 1
license for the same and alongside the permanent
easements, on leots 42 and 40 or 37, epproximataly 47
foet in wideth,
g, I+ is agrezed that any pazcel of property
subject to 2 tempaorary construction easemsnt will be
returped to the stats existing prior to coastruc:ion,

i. Cwners acknowledge and agree to grant
all permanent ezsements with regard to common arez of
Cwners and to usa best effurts to secure the remaining
gazements regarding irdiwvidual lokt owanership. Owners
agres to convey by desd the "alternate site"” described
on Exhibit *A", attached hereto. The parties ag-ee
that the deed will contain a restrictive covenant and
raversion providing that the "altezrnate site” be used
by the City only for water reservolr and piping facil-
izies and purposes directly related theretoJ1ﬂ4iu4vﬂh\.
hydvesicetms Yowes qemerzhan . )

g. It is understoed that the association .
does not have the authority to grant easaments on
privata lots.

h. All pasements are described on Exhibit
*B", attached hareto and incorperated herein.

i
=

8. Domestic Water, Owners have f
-

led RApeplica-
ticn ¥o. 37-8033 to use subterranean watar

The Cwners acknowledge and agrze that if
currant diversions of subterranean wateIs =T 1Y
increased diversions by the Cwners pursuant to Applica-
ticn No. 37-8035 result in a decline in the present
£lows, or would Zaorce the pumping of water so as to
make the present water available, that the Cwmers shall



be rezspensikle for the installation of pumping sguip-

ment and all the anpaval operation and maintenance costis
so a5 to insure the flow to which the City is easitzled.

9. No Contesz., The parties agree that they will
not contest the beneficial uses of watsr of the cther,
and ackuowledge thar said prasent benelicial uses ars
perfecred,

19, Withdrawal of Protest. The Cilty agress to
withéraw its prozessz =o tne Cwnezs' application
37-7909. . The provisions of this agreenent shall be
deemed 25 confizions to the City's Pernit Wo. 37-7854,
and Lo the issuance of Cwner's Application We. 27-73039,
and incorporated therein and made 2 pect thereof as

binding conditions.

11, Authority of Owners, Ownars are an Associ-
aticn undeTr stase iaw. one Board of Diectors have
puthority to bind their members to this Agreement.
The parties to this Agresment understand that the
Associztion hzs been pollad prior to the exescution ef
this Acgreement.

12. Work in Process on Permits. The pazities
hereto waive tne reguirements of Idahe Code §32-311
concerning Permit No. 37-7854 and 37-73%0% as between
each other, Both agzes not te contest applicatiens of
the other to extensions of time under their respective
pemaiss,

13. Disclaimer Responsinilitv, Both pacsties
herato walve causes of action against the other except
fer injuries caused as a result of the negligerca or
intestional acts of the other's agents or employees, or
as otherwise stated herein.

la, Va-iations in Water Flows. It is anticipated
from time to time scheduled maintenapcs of 2 power

ty will reguire dumping of water intec the stream
50 as to bypass the power facilities fcr the

3 ¢f conducting such mairtsnance. It is wndar-

n

1d agresd that the City shall give forty-eight




(48} hours notice of scheguled maintsnance. Ig he
event of emergeacy turn-cffs or by-pass, tha City shall
give zs much notice as possible to the Owners.

1s. Waiver as tg Claims of Riagh: for Diversigns *
Below Cwners, it 1: UNCerscoed Thet Tiere ars gther
SEoCH RSN, > - I
lands belcw those of Owners on Indian Creek which me

"
have scme rightr to the crask wazer during the irziga-
ticn sesascn. This Agresement is enzered ine witheus
knowledce, nor representation as to those additiopsl

rights, i% any.

18, Hsasuzing Devices, The partias hersin agres
rnish and properiy maintain measuring devises at
their own points of diversion (exclusive of the cavises
recuirsS by Firagraph 4] according to standard speci-
fication fo zsuring devices recognized by the Id:zho

£

me
Water Resources,

t
Deparzment cof
17. Blzine Countv Aooroval. The Ranch Owne-s
Association aZcraef to cooperate with the City of Eailey
in securing Blaine County approval of a Conditionzl Use

Permit on the alternmate sita. This Agreement is
exrressly made contingent gepon Blaine County approval
of the Hailey project on the alternate site.

18. Owners' Desicn Review Committee Avproval. It
is agreed that prior to project constructlion, the City
shall secure the Ranch Cwners' Design Review Comnittame
approval of the following with raspsct to the project:

a. Landscaping, building design and mate-
rizls, fencing, berming, noise azketement {0 decikel
increase at 100 feet).
Other than tha specified noiss abatsment, said eporoval
shall not be unreascnably withheld. The parties agres
that this provision has been complied with as of the -
date cf the execution of tiis agreesment.

19, Attornev's Fees., In the event that either
party hereto must initiate legal action to remedy a
default or to terminate through foreclosure action the
other's rights, the prevailing party shall be awarded
rzasonable attorney's fees. .




20. The parties hersto bind themselves, their

suczessors and assigns.

I¥N WITNESS WEZRFOF, the parties kszatg have causad
their presence to be execnted the day ané yeaxr first

above written.

:}i‘g Gree M Q//

Ccfisfance . Ellway
Clerk

ATTEST: ;
Secratary

i

CITY OF EATLEY

WORDELL J. KX
Mavor

INDIAN CREEK RANCH CWNERS

ASSOCIATICN

i/ Vrats

*asxdanu

2 |

oy
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HOFSTETTER LAW OFFICE, LLC
608 West Franklin Street
Boise, Idaho 83702
Phone: (208) 424-7800
Fax: (208) 424-8774
E-Mail: Dana@TdahoWaterLaw.com
FAX COVER SHEET

DATE: March 11,2010

TO: Pat Brown FAX: (208) 733-9343

FROM: Dana Hofstetter

The information contained in this facsimile may be confidential information or attorney work product or
both and is for the exclusive use of the intended recipient listed above. Any reading, disclosure, use or reproduction
of this communication other than by the intended recipient is prohibited. I you have received this communication in
error, please notify us by collect telephone call immediately and return the communication 1o us by U. 5. Mail,

NUMBER OF PAGES BEING TRANSMITTED (INCLUDING THIS PAGE) 8_
IF ALL PAGES ARE NOT RECEIVED, PLEASE CALL (208) 424-7804.
ORIGINAL BY MATL: YES NO_X_.

EXHIBIT
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Mar 12 10 US:C3p Hofstetter Law Office LLG (208) 424-8774 p.Z

March 17 Deposition

——

Subject: March 17 Deposition

Fram: Hefstetter Law Office <Dana@IdahoWaterLaw,.com>

Date: Fri, 12 Mar 2010 16:59:03 -0700

To: Pat Brown <patbrown(@cableone.net>

BCC: Ben Hoff <benhoffi@mindspring.com>, 'Indian Creek Owners Assn'
<icroainfo@indiancreek.info>

Pat:

As a follow up to our conversation earlier today, an ICROA representative is
available to be depesed on Mareh 17. However, ICROA's Manager and document
custodian is in the EBast until March 26 znd so we could not bring all responsive
mon-privileged cocuments to the March 17 depositien. Thus, subject to our
discussions earlier coday if you want to proceed withou= the duces tecum
{production of documents ) on March 17 we can do so. However, ctherwise, we
would need to reschedule due to lack of availability of the ICROA document custodian
an that date.

Plesase let me knew by Monday, March 15 at noon how vou want to proceed.
Taank vcu,

Ena

2.5. I will als> fax you this email to ensure your prompt receipt.

lofl _ 311272010 4:59 PM
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HOFSTETTER LAW OFFICE, 1L1L.C
608 West Franklin Street
Boise, Idaho 83702
Phone: (208) 424-7800
Fax: (208) 424-8774
E-Mail: Dana@ldaho WaterLaw.com
FAX COVER SHEET

DATE: March 12,2010

TO: Pat Brown FAX: (208) 733-9343

FROM: Dana Hofstetter

The informution contained in this facsimile may be confidential information or attorney work product or
both and is for the exclusive use of the intended recipient listed abave. Any reading, disclosure, use or reproduciion
of this communication other than by the intended recipient is prohibited. I 'vou have received this communication in
error, please notify us by colfect tefephone call immediately and return the communication 10 us by U. 8. Mail,

NUMBER OF PAGES BEING TRANSMITTED (INCLUDING THIS PAGE) 2 .
IF ALL PAGES ARE NOT RECEIVED, PLEASE CALL (208) 424-7800.
ORIGINAL BY MAIL: YES NO_X .
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HOFSTETTER LAW OFFICE
608 West Franklin Street
Boise, Ideho 83702
: Duna@idshoWaterLaw,.com .

Dana L. Hofstefter Telephone: (208) 424-7800

Attorney st Law Fecsimile: (208) 424-8774
March 15, 2010

Via Facsimile (208) 7339343

Patrick D. Brown

. Hutchinson & Brown, LLP
P.0. Box 207
Twin Falls, Idaho 83303-0207

Re:  Subcase Nos, 37-296A, 37-717, 37-1216, and 37-7854
Dear Pat:

1 notified you on Friday, March 12, 2010, by both email and fax of the ‘
unavailability on March 17, 2010 of my client’s record custodian and asked you to notify
me by noon today whether you wanted to proceed with the deposition without document
production or whether yon wanted to reschedule for another time. Since I did not hear
from you by noon teday, as requested, I will assume that you intend to-reschedule the
dcpmmtm for another time. IfI am incorrect in this regard, I must know by 5 p.m. today
in order to make arrangements to travel to Hailey tomorrow. Therefore, if you do intend
to proceed with the deposition on March 17, 2010 under these circumstances, contact me

*  mo later than 5 p.m. today. Thank you for your attention to this matter.

Sincerely,

HOFSTE’ITER LAW OFFICE L.L.C.

U ity

Dans L. Hofstetter .

| 408219167
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HOFSTETTER LAW OFFICE, LLC
608 West Franklin Street
Boise, Idaho B3702
Phone: (208) 424-7800
Fax: (208) 424-8774

E-Mail: Dape@ldsho WaterLaw.com
FAX COVER SHEET

DATE: March 15,2010

TO: Pat Brown FAX: (208) 733-9343
FROM: Danz Hofstetter

RE: SRBA Subcase Nos. 37-2964, 37-717, 37-1216 and 37-7854

The information contained in this favsimile may be confidential information or attorney work product or
both and is for the exclusive use of the intended recipient listed abave. Any reading, discloture, use or reproduction
of this communication othar than by the intended recipient is prokibited, Ifyou have received this comuunication in
error, pleate notify us by collect telaphone call immediately and return the commamication io us by U 5. Mail.

NUMBER OF PAGES BEING TRANSMITTED (INCLUDING THIS PAGE) 2
IF ALL PAGES ARE NOT RECEIVED, PLEASE CALL (208) 424-7800.
ORIGINAL BY MAIL: YES NO_X.




. HuTcHiNsON

‘ &e
Keith E. Hutchinson, Esq. BrowN , LLP PHONE: (208) 733-9300
Patrick D. Brown, Esq. WATS: (800) 753-2529

ATTORNEYS AT LAW FAX: (208)733-9343

March 15, 2010

— via facsimile {208} 424-8774 / 1 page --
Dana Hofstetter
HOFSTETTER LAW QOFFICE
608 W. Franklin St.
Boise ID 83702

Re: Hdailey, City of - Water Rights
Dear Ms. Hofstetter:

Mr, Brown has asked me to nofify you that he is proceeding with
the deposition as scheduled on Wednesday, March 17, 2010.

Sincerely,

Alio ﬁaﬂl(ﬂd

Delea Miller, Legal Assistant

fem
cc: Tom Hellen

104 LINCOLN STREET » P.O. BOX 207 » TWIN FALLS, IDAHO 83303-0207
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HOFSTETTER LAW OFFICE

608 West Franklin Street
Boise, Idaho 83702
Dana@idshoWaterLaw.com
Dana L. Hofstetter Telephone: (208) 424-7800
Attomey at Law Facsimile: (208) 424-8774
March 15, 2010

Via Facsimile (208) 733-9343

- Patrick D. Brown
Hutchinson & Brown, LLP
P.O. Box 207 .
Twin Falls, Idaho 83303-0207

Re:  Subcase Nos. 37-296A, 37-717, 37-1216, and 37-7854

Dear Pat:

I just received your assistant’s letter iﬁfoming me of your decision to proceed with
the deposition on March 17, 2010. As we discussed last week on the telephone, there will
* be one representative of Indian Creek Ranch Owners Association, Inc. (ICROA)
appearing to testify at the deposition, although the Amended Deposition Notice could be
interpreted to request the appearance of innumerable witnesses. You indicated in our
“conversatfons that only 1 or 2 witnesses would need to be designated to testify for ICROA
at the 30(b)(6) deposition and we are proceeding on this basis.

Sincerely,

HOFSTETTER LAW OFFICE, LL.C.

Dana L. Hofstetter

4082.1/9168
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HOFSTETTER LAW OFFICE, LLC
608 West Franklin Street
Boise, Idaho 83702
Phone: (208) 424-7800
Fax: (208) 424-8774
E-Mail: Dana@ldaho WaterLaw.com
FAX COVER SHEET

DATE: March 15,2010

TO: Pat Brown FAX: (208) 733-9343

FROM: Dana Hofstetter

RE: SRBA Subcase Nos. 37-296A, 37-717, 37-1216 and 37-7854

The information confained in this facsimile may be confidential information or aitorney work product or
both and is for the exclusive use gf ihe intended recipient listed above. Any reading, disclosure, use or reproduciion
of this communication other than by the ntended recipient is prohibited. If you have received this communication in
ervor, please notify us by collect teleghone call immediately and rerurn the communicarion 1o us by UL 5. Mail,

NUMBER OF PAGES BEING TRANSMITTED (INCLUDING THIS PAGE) 2
IF ALL PAGES ARE NOT RECEIVED, PLEASE CALL (208) 424-7800.
ORIGINAL BY MAIL: YES NO__ X .




Connie Bell

-
*

From: Patrick Brown [patbrown@cableone.net]
Sent: Tuesday, March 16, 2010 2:24 PM

To: Connie Bell

Subject: FW: 30(b}(8) deposition

————— Original Message-----

From: Hofstetter Law Office [mailto:Dana@ldahoWaterLaw.com)
Senkt: Tuesday, March 16, 2010 12:35 PM

To: Patrick Brown

Subject: Re: 30(b) (6) deposition

Pat :

The record is clear. The terms under which we are proceeding are documented in my
correspondence of Friday, March 12 and Monday, March 15. I gave you the optien to
reschedule due to the unavailability of the ICROA document custodian and you elected to
proceed without rescheduling per your assistant's letter of yesterday. I need to leave
for Hailey literally within minutes and tomorrow will be too late to change your decision
in regard to possible rescheduling. During our conference call last Friday, Special
Master Bilyeu didn't rule on the Motion for Protective Order and I don't recall her
requiring that the deposition occur on March 17. As a matter of fact, she indicated that
the Motion could not be heard until after March 17. The current ICROA board member with
the most knowledge about the topics you identified will appear for the deposition per our
discussions.

Dana

Patrick Brown wrote:
Deayr Dana:

In response to your letter last night, I want to be clear
about what I have and have not agreed to.

>
>
>
>
>
> You informed me last Friday you did not know who would be

> available because you had not anticipated going forward with the

> depositien. In discussing what Rule 30{(b}{6) does and does not

> require, I pointed out it deesn't require the production of every

> witness who might know something about a particular topic, only the

» witnesses the organization elects to produce to testify about what the
> organization knows about the topie. I also pointed out that the Rule

» provides the organization and its counsel will make the designation of
> who will be the witnesses about that topic. Consistent with the Rule,
> I continue to maintain the position that who, and how many people, you
> elect to have testify is up to you and your client. Accordingly, it is
> not my role to agree or not agree about how many people should testify
> given a particular subject. I will leave that to you and your clients.
>
>
>
>
>
>
>
>
>
>
>
>

You also indicated that the organization's custodian of
records is back Fast and not available for the deposition. Therefore
you stated you will not be producing documents in response to the
duces tecum portion of the deposition notice. Again, given the fact
that you have had notice of the documents I am seeking for about 2
months, I am not willing to reschedule with respect to producing
documents. We can take up the issue of what documents have and have
not been produced when I see what is produced during the deposition.

Finally, while I remain willing to talk about scheduling, I
think I have clearly communicated that I need and intend to proceed

1
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with the deposition pursuant to the Rules of Civil Procedure. Given
the scheduling of the case Special Master Bilyeu has confirmed that is
what should occur on Wednesday. Any issues concerning the production
of witnesses or documents can be taken upon the record at that time.

I look forward to addressing any outstanding issues at that time,
Sincerely,
Pat

Hutehinson & Brown LLP
P.0O. Box 207

104 Lincoln St

Twin Falls, ID 83303-0207
208-733-5300

BO0-753-2529

Fax: 208-733-9343



DISTRICT C?allJDBI;rI;lSd?BA
REGEIVED oy D
DEC 15 2009 ec 14 2000
DEPARTMENT OF DEC '
WATER RESOURCES
BY itk
\—__7 Deputy Cierk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA ORDER GRANTING MOTION TO

’ FILE AMENDED CLAIM, SETTING
C 305 SUBCASE DEADLINES AND STATUS
ase No. 39576 CONFERENCE

SUBCASE NOS.: 37-296B, 37-19740, and

37-21412

R A N N

1. PROCEDURAL BACKGROUND

A Status Corference was held on December 2, 2009, At the hearing, claimants Indian Creek
Ranch Owners and Victor & Dana Hofstetter made an oral Motion to Amend Claims. There was no
opposition to the Motion.

1L STANDARD OF REVIEW

The SRBA Court administzative rules establish that motions to amend claims “shall be freely

given when justice so requires.” SRBA Administrative Order 1 (401) § 4d 2) (&
IIL. FINDINGS

Counsel Dana Hofstetter explained that the claimants seek to amend their claims to take mto
account additional information and recent case laﬁ. There was no opposition to the Motion.
Therefore, the oral Motion to File Amended Notice of Claims is granted subject to the filing of
written amended claims. .

IT IS ORDERED that the following deadlines shall govern further proceedings:

February 19, 2010 5:00 pm Deadline to file Amended Claims

March 26,2010 5:00 pm Deadline to File Amended Director’s Report

ORDER GRANTING MOTION TO FILE AMENDED CLAIM,
SETTING SUBCASE DEADLINES AND STATUS CONFERENCE
G/BASTN FOLDERS/37ORDERS/296B.etal MOTNGRANT AMENDCLAIM.SET DLINES
12/8/09 pagel -




April 23, 2010 5:00 pm Deadline to File Objection
May 14, 2010  5:00pm:. . Deadline to File Response

%f/ﬂ/f@ W 7

DATED: December [H , 2009,

BRR TGF«"I"EE BILYEU"”

Special Master
Snake River Basin Ad_]udlcatlon

ORDER GRANTING MOTION TO FILE AMENDED CLAIM,

SETTRNG SUBCASE DEADLINES AND STATUS CONFERENCE

G/BASIN FOLDERS/370RDERS/296B. ctal MOTNGRANT AMENDCLAIM.SET DLINES

12/8/09 page2



CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER GRANTING
MOTION 'TO FILE AMENDED CLAIM, SETTING SUBCASE DEADLINES AND
STATUS CONFERENCE was mailed on December 14, 2009, with sufficient

first-class postage to the following:

BILL MOLYNEUX

GERALD BASHAW

GRACE FAKIN

JOHN F STEVENSCON

PEPIN CORSO-HARRIS

PETE VAN DER MEULEN

ROCKY SHERBINE

TOM O GARA
Represented by:

ALBERT P BARKER

1010 W JEFFERSON, STE 102

PO BOX 2139

BOISE, ID 83701-213%

Phone: 208-336-0700

SINCLAIR OIL CORPORATION
Represented by:

ANDREW J WALDERA

101 8 CAPITOL BLVD 10TH FLOGCE

PO BOX 829

BOISE, ID 83701-0829

Phone: 208-345-2000

BILL MOLYNEUX
GERALD BASHAW
GRACE EAKIN
JOHN F STEVENSON
PETE VAN DER MEULEN
ROCKY SHERBINE
TOM O GARA

Represented by:
BARKER ROSHOLT & SIMPSON LLP
1010 W JEFFERSON, STE 102
PO BOX 2139
BOISE, ID 83701-213%
Phone: 208-336-0700

BIG WOOD CANAL CO

BIG WOOD CANAL COMPANY
Represented by:

CRAIG D. HCOBDEY

125 BTH AVE

PO BOX 176

GOODING, ID 83330

Phone: 208-934-4429

ORDER GRANTING AND SETTING
Page 3 12/14/09

TNDIAN CREEK RANCH OWNERS

VICTOR U & DANA L HOFSTETITER
Represented by:

DANA L. HOFSTETTER

608 WEST FRANKLIN STREET

BOISE, ID 83702

Fhone: 208-424-7800

NEWFOUNDLAND PARTNERS

SINCLAIR OIL CORPORATION
Represented by:

SCOTT L CAMPBELL

101 S8 CAPITOL BLVD 10TH FLOOR

PO BOX 829

BOISE, ID 83701-082%3

Phone: 208-345-2000

DIRECTOR OF IDWR

PO BOX 83720
BOISE, ID 83720-0058

Deé Clexrk



HuTcHINSON

Keith E. Hutchinson, Esq. Brown , LLP PHONE: (208) 733-9300
Patrick D. Brown, Esq. WATS: (800) 753-2529

ATTORNEYS AT LAW FAX: (208)733-9343

March 2, 2010

-- via fax 424-8774 / 1 page --
Dana Hofsteiter
HOFSTETTER LAW QFFICE
608 W, Franklin St
Boise ID 83702
Re: Hdiley, City of - Water Rights

Dear Ms. Hofstetter:

Pat Brown has been scheduled for surgery on 3-18-10. Therefore, itis
necessary that we reschedule the depositions of you and Vicior
Hofstetter.

I would appreciate it if you could let me know whether you and Mr.
Hofstetter are availabie for deposition on any of the foliowing dates:

April: 26,27,28,29 or 30
Thank you.
erely,

(ﬂ-‘l_,f(_-,é_ é/% E)Q’é

Connie Bell, Legal Assistant

/cb
cc: m Hellen

104 LINCOLN STREET * P.O. BOX 207 « TWIN FALLS. IDAHO 83303-0207 EXHIBIT
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