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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
)
)
)
In Re SRBA )
Case No. 39576 ))
)
)
)

Subcase Nos. 1-217, 1-218, 14024, and 1-4025
(Minidoka Power Rights}

Subcase Nos. 1-2068 and 1-4054
(Palisades Power Rights)

IDAHO POWER COMPANY'S RESPONSE
TO SURFACE WATER COALITION'S
JOINT MOTION TO ALTER OR AMEND

COMES NOW Idaho Power Company ("1daho Power"), by and through ifs undersigned

attomeys, and hereby submits this Response o Surface Warer Coalition's Joint Motion to Alter

or Amend the Court's March 25, 2010, Order Granting Motions for Summary Judgmen! and

Special Master Report & Partial Recommendation (the "Order").

JDAHO POWER COMPANY'S RESPONSE TO SURFACE

WATER COALITION'S JOINT MOTION TO ALTER OR AMEND
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TNTRODUCTION

The State of Idaho and the United Suates filed summary judgment motions in this case to
resolve whether the Minidoka and Palisades rijghts should include ohistoric practice” and "winter
power operation” remarks. Both partics inclucled express statemnents that they did not seek 10
resolve issues relaied water rights at American Falls. The Upper Valley Water Users' and
Ground Water Districts' Responses 10 the Motions for Summary Judgment did not object 10 enwry
of summary judgment as requested by the State of Idaho and the United States. No other pasty
sought 2 finding regarding American Falls. Nevertheless, the Order refers to the 1923 American
Falls contract between the United States and Jdaho Power Cotnpany (1923 Contract") as an
wobsolete term.” Order, Page 13 and Foomots 11. Tt was unnecessary for the Court to make a
finding regarding the 1523 Contract in resolving the Motions for Summary Judgment in these
proceedings because the partics did not request such relief, the American Falls rights are not at
issue in these proceedings, and the statement can therefore only be interpteted as dicla.
Nevertheless, Idaho Power Company respectfully requests that the Court remove any reference
or finding in regards to the 1923 Contract.

ARGUMENT

L The State of Idaho and the United States specifically stated that they did not
seek a ruling on the American Falls issues in this procceding.

The State of Idaho and the United States expressly set aside any Issues relating to
American Falls and the 1923 Contract. In both cases, the partics specifically included a footnote
in their respective Motions for Summary Judgmers setting aside any Issues relating to American
Falls or the 1923 Conract. Two parties filed statements that they did not oppose the relief

tequested, and no other party asked the Court to resolve any issues related 10 American Falls in
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this proceeding, The United States’ Motion for Summary Judgment states the following in
footnote 4:
The United States' motion does not address the hydropower water rights at American
Falls Dam. Nor does it address any of the other issues regarding these water rights. All
of those issues are distinct and may be addrassed in subsequent procecdings.
Accordingly, this Court's Order should note that it is not intended to limirt the parties
arguments in those proceedings.
United States' Memorandun in Support of Motion for Summary Judgment, Page 3.
Likewise, the State of 1daho's Motion for Part.al Summary Judgment in footnote 2 states:
The State of Idaho by this motion dees not seck o resalve issues related to the storage ot
natural flow water rights asserted for hydropower gencration at the American Falls Dam.
An order in response to this motion for summary judgmment should expressly state that it
is issued withowt prejudice to any mat.ers relating to the water rights asserted for
hydropower generation at the American Falls Dem. Likewise, the order should also
expressly state that it does not prejudice any party's rights to seck the inclusion of other
components of the comprehensive plan for the operation of the Upper Snake River
federal reclamation projects.
Memarandum in Suppor: of the Stale of idaho’s Motion for Partial Summary Judgmen, Page 9.
The Upper Valley Water Users and Ground Warer Districts also did not seek any
resolution of American Falls issues, making identical staternents that they "do not object to the
entry of summary judgment as requested by the State of Idaho and hereby join in and support the
State's Motion." Upper Valley Water Users' Respanse io the State of Idaho's Motion for Partial
Summary Judgment, Page 2; Ground Warer Districis' Response to the State of Idaho's Motion for
Partial Summary Judgment, Page 2.
Accordingly, no party sought a ruling on any issues relating to American Falls, and the
parties seeking summary judgment expressly stated that the issues should be reserved for future
proceedings. As this Courl is aware, the parties arc on an Amended Summary Judgment

Schedyling Order in Case No. 01-02064, the express purpose of which is to resolve issues

relating 10 American Falls water rights and the 1923 Contract,
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Idzho Power argued that the Palisades contract specifically referenced aspects of the 1923
Contract, and that those provisions were incorporated, ratified and confirmed by the Eagle
Decree. Joint Opposition 1o State and U.S. Motions for Summary Judgment, Pages 13 and 14.
Based on those references, ratifications and confirmations, Idaho Power argued that the Palisades
doka decrees should include a specific reference to the Palisades contrac, the Eagle
Decree, and the “"common plan of operation,”

The United States in its reply brief stated, without factual support, reference 10
undisputed facts, or for that matter any cxplanation of the statement, that the 1923 Contract
obligations are obsolete. Reply Brief in Support of the United States' Motion for Summary
Judgment, Page 10. Nevertheless, the United States added a footnot® recognizing that Idaho
Power's ights under the 1923 Contract arc at issues in @ series of subcases, Id. Page 11,
Footnote 12. The thrust of the United States' argument in its reply brief was that reference 10
contract provisions should not be included in the water rights in these proceedings "becaunse it
would only engender confusion.” The United States never ergued that the Court should make &
finding that the 1923 Contract is obsolete, and in any case provided no factual of legal support on
which the Court could basc a conclusion of law.

11, It is not nccessary for the Court to rule on any American Falls issues to
resolve the summary judgment motions in these proceedings.

The parties briefed issues relating 1o the Palisades coufract, the Eagle Decree and the
ngommon plan of administration.” Though there is a pending Surface Water Coglition Motion io
Alter or Amend, that motion and the original summary judgment motions and responsive briefing
are, at root, about whether or not these decrees should include comments recopnizing the
Palisades contract, the Eagle Decree, the "eommon plan of administration” and the power loss
payment program. None of those issues factually or legally rely on resolution of American Falls
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water rights or contract issnes. Idaho Power only raised the Arnerican Falls issues to illustrate
that the Upper Basin waer rights are administered as a system, and that finalizing decrees
without recognizing and referencing historical and contractual adminiswrative obligations would
lead to incomplete and confusing decrees which are difficult to administer.

Furthermore, the Court's Urder includes a specific finding that contracts and water rights
are separate matters, and that any claims related 1o a contract is a matter for the Court of Federal
Claims. Order, Page 12. Asthe Court is aware, Idaho Power has a pending claim in the Court
of Federa! Claims, which seeks 10 resolve issues with the American Falls 1923 Conract. The
parties have also agreed 1o litigate on summaery judgment the meaning of the 1923 Contract in
the SRBA court, as referenced above (Case No. 01-02064). Therefore, the e;gistcnce, meaning,
conformance, and whether or not the 1923 Contract is obsolele, are matters that have been
expressly reserved for resolution in Case No. 01-02064 and in the Court of Federal Claims,

CONCLUSION

The Order should not have made any findings regarding the 1923 Contract or any jssue
involving American Falis water rights. The State of Idaho and the United States did not request
any findings on the American Fall rights or 1923 Coniract, it is not necessary to resolve
American Falls issues in this context, and the marter is pending in two other proceedings.
Accordingly, 1daho Power respectfully requests that the Couct amend the ruling to remove any

findings, even in dicfa, regarding the American Falls rights and 1923 Contract,
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DATED this 7 day of June, 2010.

303 223 111 T-220  P.00T/008

IDAHO POWER COMPANY

By: __/slddam T. DeVoe
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CERTIFICATE OF RVICE

I hereby cenify that on this 7" day of June, 2010, 1 caused to e served a true and correct
copy of the foregoing document cntitled IDAKO POWER COMPANY'S RESPONSE TO
SURFACE WATER COALITION'S JOINT MOTION TO ALTER OR AMEND 1o and
delivered per the method indicated below:

Clerk of the District Court ® U.S. Mail, postage prepaid
Spake River Basin Adiudication (€ Facsimile: 208.73 6.2121
253 Third Avenue North

PO Box 2707

Twin Falls, 1D 83303-2707

IDWR Document Depository U.S. Meil. postage prepaid
PO Box 83720
Boise, D 83720-0098

Regional Director — PN Region & U.S, Mail, postage prepaid
U.S. Bureau of Reclamation

1150 N. Curtis Road, Suite 100

Boise, Idaho 83706-1234

Natural Resources Division Chief X U.S. Mail, postage prepaid
State of Idaho

Anorney General's Office

P.0. Box 44449

Boise, Idaho 83711-4449

United States Department of Justice [ U.S. Mail, postage prepaid
Environment & Nat’l Resources Div

§50 West Fort St., MSC 033

Boise, Idaho 83724

Randy Budge & By Email:

Candice M. Hugh rco@racinelaw.net

Racine Olson Nye Budge & Bailey, Chid. cmm(@racinclaw.net

201 E. Center, Suite A2

PO Box 1391

Pocatello, ID 83204-1391

Roger D, Ling ®iBy Email:

615 H Street, P.O. Box 396 rdi@idlawfirm.com

Rupert, 1D 83350-0396

Tom Arkoosh By Email:

P.O. Box 32 tarkoosh@capitollawgroup.net

Gooding, ID 83330
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Travis Thompson

John Simpson

Barker Rosholt & Simpson LLP
113 Main Avenne W, Suite 303
Twin Falls, 1D 83301

Jerry R, Rigby

Rig'by, Andrus & P&"B"b}’, Chartﬁ-@d
25 North Second East

Rexburg, Idaho 83440

W. Kent Fletcher
1200 Qverland Avenuc, PO Box 248
Burley, 1D
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