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TN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No, 19576.

Subcase No. 01-02064
(Hydropower Storage Claim at American Falls)

IDAHO POWER COMPANY'S UNOPPOSED
MOTION TO AMEND SUMMARY
JUDGMENT SCHEDULING ORDER

LI S N A R

COMES NOW, Plaintiff Idaho Powsr Company ("Idaho Power"), by and througl: its
undersigned counsel, seeks 10 amend the Summary Judgment Scheduling Order. In summary,
Idaho Power seeks an additional 30 days to resolve discovery disputes and complete discovery in
this matter, and seeks to amend the briefing, schedule accordingly.

Per the Court’s February 8, 2010 Summary Judgment Scheduling Order, discovery cutoff
in this matier is May 12, 2010. The current deadline fot filing motions for summary judgment is
June 9, 2010, with responses due July 9, 2010, replies due fuly 30, 2010 and a hearing date of

August 10, 2010, Counsel for Idaho Power agreed 10 the summary judgment briefing schedule
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discussed during the February 4, 2010 telephone status conference on the basis thet the Count
retain flexibility to amend or modify the schedule for unforeseen circumstances.

Circumstances in this case have changed dramaticaily since the Court's February 8,2010
Order necessitating a modification of the current scheduling order, First, litigation counsel for
Idaho Power, Mr. Michael Ghelea, recently ieft the law firm of Brownstein Fyart Farber
Schreck to take a position witl the Department of Interior, Mr. Gheleta's last day with the firm
was April 1, 2010. Co-counsel on the matter, Mr, James Lochhead, announced on April 12,
2010 that he would be taking a position as CRO/Manager of Denver Water effective June 1,
2010, Mr. Lochhead's transition to Denver Water does not allow him to give full attention to this
matter. The new lead litigator in this case, undersigned counsel Adam DeVoe, will require
additional time to become familiar with the complex issues surrounding this case. Counsel has
worked diligently since Mr. Gheleta and Mr, Lochhead anncunced their departures, but this
matter involves complex legal and factual issues spanning 87 years and thousands of documents.
Additional time to complete discovery and brief Idaho Power Company's Motion for Summary
Judgment is reasonable under the circumstances,

In addision, the State of Idaho recenily respended 1o Idaho Power's Request for
Production by objecting to the request for production and subrmitting & privilege log listing in

- excess of 8,000 documents. Idaho Power is currently cross referencing this massive privilege log

against the documents already in Ideho Power's posscssion to determine which of those
documents are not already available or otherwise easily obtainable by Idahe Power. At the time
of filing this motion, approximately 10% of the documents had been reviewed. The purpose of
this review is 10 determine whether a Motion to Compel disclosure will be necessary and to

narrow the scope of any discovery dispute. In the event that ihis review discloses that the State
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of Idaho is withholding documents that are subject to discovery, Idaho Power Company will
prepare and file a Motion 10 Compel. Idaha Power expects to have this review complered no
jater than April 19, 2010, with a Motion to Compel, if necessary, filed by April 21, 2010. The
filing of the Motion to Compel, responsive biiefing by the State of Idaho, reply briefing by Idaho
Power, and the need for a hearing on the dispute before this Court will likely extend beyond the
current discovery cut-off of May 12, 2010 and will cut dircetly into the time available for

. preparation of Idaho Power Company's Motian for Summary Judgment. While Mr, Strong
advised the parties that there may be a discovery dispute on the February 4, 2010 telephone
status conference, there was no way of knowling at that time that the State of Idaho intended o
withhold such a large number of documents.

Further, the United States has recently confirmed that it will produce all of its documents
on the last day of discovery, May 12, 2010, At the time of the February 4, 2010 status
conference, Idaho Power was under the impression that the United States had provided
substantially all of the rejevant documents in the litigation currently pending in the Court of
Federal Claims. Since that time, Idaho Power has conferred with counsel for the United Siates
and leamed that an estimated additional 400 documents, none of which were disclosed inthe
Court of Federal Claims case, will be produced on May 12, 2010, including all e-mails and
electronic communications which are potentially televant 1o this matter. A brief delay in
scheduling will Facilitate Idaho Power's, and other parties', review of the documents produced
by the US. Additionally, it will provide an opportunity for the parties to determine whether any
objections to improper privilege claims will be necessary, to consider the need for additional
discovery requests, and 1o incorporate the appropriate legal and factual analysis of these

documents into summary judgment bricfing to have the maner decided ona complete record,
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Under the current schedule for discovery and summary judgment, the discovery cut-off date will
prevent Idaho Power from making any objections to the US' production, prevent Idaho Power or
others from conducting any follow up discovery, and will prevent anything more than a cursory
veview of the documents prior to the summary judgment deadline.

Finally, it is apparent from the earlier motions for summary judgment filed in this matter
that the briefs from the State of 1daho and U$ will be lengthy. In addition, it seems likely that
the Spaceholders intend 1o file a motion for summary judgment in the matter. In all likelihoad,
Idaho Power Company will be responding tc at least three bricfs, probably in excess of 300
pages in tota] length, with an unknown number of exhibits. The original schedule allowed 1daho
Power 30 days to file responses, which is not sufficient to propeily analyze and respond to the
likely voluminous briefs from the State of Tdaho and US, Accordingly, Idaho Power respectfully
requests that the schedule be modified to allow more time for responses and replies as set forth
below.

The minor modification to the Sumrnary Judgment Scheduling Order will not prejudice
any party to this action. Undersigned counsel for Tdaho Power is working feverishly to come up
1o speed on the case, complete discovery, complete document review, and drafl a summary
judgment motion thay will dispose of these issues definitively. The proposed modification 10 the
schedule preserves the proposed tial date in October, 2010, The schedule proposed in this
motion does not represent a significant delay, and no party would be prejudiced by the modified
case management order. Idaho Power, on the other hand, would be prejudiced by an inability to
properly complete discovery and briefing in this matter if the schedule is not modified.

Accordingly, Tdaho Power moves this Court to amend its Summary Judgment Scheduling

Qrder, as follows:
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June 11,2010

July 9, 2010

August 20, 2010
September 10,2010
Scptember 24, 2010
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Discovery Cut-Off

Deadline to fle Motions for Summaery Judgment;
Deadline 1o file and serve Responses;

Deadline to file and serve Replies; and

Hearing on Motions for Summary Judgment.

For the foregoing reasons, Idaho Powear respectfully requests that this Court amend its

February 8, 2010 Summary Judgment Scheduling Order to adopt Idaho Power's proposal.

Idaho Power conferred with counsel for all parties in this matter prior to filing the

motion. No party opposes the filing of this motion or the relief requested, except for the State of

Tdaho who does not oppose the motion, docs not support the motion, and would strongly oppose

any additional delays. For the Cowt's convenience, a proposed order is attached,

Respeetfully submitied this 14™ day of April, 2010.

IDAHO POWER COMPANY

James C. Tucker, Esq.
Senior Attorney, Idaho Power Company
1221 West Idaho Street

James S. Lochhead, Esq.

Adam T. DeVoe, Esq.

BROWNSTEIN HYATT FARBER SCHRECK, LLP
410 17" Street, Twenty-Second Floor

Denver, CO 80202

Attorneys for fdaho Power Company
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CERTIFICATE OF SERVICE

I hereby certify that on this 14" day of April, 2010, [ caused 1o be served a true and
correct copy of the foregoing document entitlzd IDAHO POWER COMPANY'S
UNOPPOSED MOTION TO AMEND SUMMARY JUDGMENT SCHEDULING ORDER
to and delivered per the method indicated below:

1. Original to:

Clerk of the Distriet Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, ID 83303-2707

2. Copies to:

Special Master Dolan

Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, D 83303-2707

- Travis L. Thompson
Barker Rosholt & Simpson LLP
113 Main Avenue W, Suite 303
PO Box 485
Twin Falls, ID 83301

® U.S. Mail, postage prepaid
O Hand Delivery

O Federal Express
Facsimile: 208.736.2121

O U.S. Mail, postage prepaid
O Federal Express

[ Electronic Mail
Facsimile: 208.736.2121

3 U.S. Mail, Postage Prepaid

[0 Federal Express

B E-Mail: jlit(@idahowarters.com;
jks@idahowaters.com

O Facsimile: 208.733.0700

Counsel for Milner Irrigation District, North Side Canal Company and Twin Falls Canal

Company

Lawrence Wasden

Clive I. Strong

Pavid ¥. Stanish

Office of the Attorney General
PO Box 44449

Boise, ID 83711-4449
Coungsel for the State of Idaho

Randall C, Budge

Candice M. McHugh

Racine Olson Nye Budge & Bailey, Cind.
201 E. Center, Suite A2

PO Box 1391

Pocatello, 1D 83204-1391

[ U.S, Mail, Postage Prepaid

[0 Federal Express

B-Mail: clive.sirong@ag.idaho.gov
duvid.stanish@ag.idaha.gov

[ Facsimile: 208.854.8072

0 U.S. Mail, Postage Prepaid

{1 Federal Express

E E-Mail: reb@racinelaw.net
cmm@racinelaw.net

O Facsimile: 208.232.6109

Counsel for the Upper Valley American Falls Spaceholders

&
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~ Jerry R. Righy C U.S. Mail, Postage Prepaid

- Rigby, Andrus & Rigby, Chartered [ Federal Express
25 North Second East [l Electronic Mail
Rexburg, Idaho 83440 [ Facsimile: 208.356.0768
Counsel for the Upper Valley American Falls Spaceholders
Roger D. Ling [1 U.8. Mail, Postage Prepaid
615 H Sweet L[] Federal Express
P.O. Box 396 B E-Mail: rdi@idlawfirm.com
Rupert, ID 83350-0396 [1 Facsimile: 20:8.436.6804
Counsel for A&B Irrigation Disirici, Burley Irrigatlon Disiricr, Falls Irrigarion District
W Kent Fletcher (J U.S. Mail, Postage Prepaid
1200 Overland Avenue [0 Federal Express
PO Box 248 [B E-Mail: ekf@pmt.org
Butley, ID Il Facsimile: 208.878.2548
Counsel for Minidoka Irrigation District
David Gehlert O U.8. Mail, Postage Prepaid
United States Department of Justice 0 Federal Express
Environment & Nat’l Resources Div E-Mail: david.gehlen@usdoj.gov
1961 Stour Street, 8" Floor david jarvis@usdaj.gov
Denver, CO 80294 O Facsimile; 303.844.1350
United States of America 0 U.S. Mail, Postage Prepaid
Regional Director PN Region O Federal Express
Bureau of Reclamation PN-3100 [ Electronic Mail

1150 N Curtis Road, Suite 100
Boise, ID 83706-1234

TDWR Document Depository U.S. Mail, Postage Prapaid
PO Box 83720 O Federal Express
Boise, ID 83720-0098 © (3 Electronic Mail

“lord 0)

[Boffn? G. Lalonde, Paralegal




