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DISTRICT COURT-SRBA ]
o Fifth :ludicial District
ounty of Twin Falls - State of Idaho

—

Patrick D. Brown, ISB #4413 JAN 15 20

HUTCHINSON & BROWN, LLP in
104 Lincoln St., P.O. Box 207 y
Twin Falls ID 83303-0207

Telephone: (208) 733-2300 ““
Attorneys for Claimants Loy Pehrson, Byron Pehrson & Mallnee Pehrson

IN THE DISTRICT COURT OF THE 5th JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

s ook ook ok ook ok ok ok

Subcase Nos. 34-119C, 34-130,
34-131A, 34-132A, 34-195A,
34-196A, 34-197A, 34-360A
34-479, 34-605A, 34-776

In Re SRBA

Case No, 39576

)
)
)
}
) AFFIDAVIT OF LOY PEHRSON
}

)

STATE OF IDAHO )
— ( ss.
County of Jwin Falhs )

LOY PEHRSON, being first duly sworn on oath, deposes and states the

following:
1. | make the following statements based on my personal knowledge.
To the extent | state my personal beliefs, they are based on personal knowledge

and experience. | am otherwise competent to give the testimony set forth in this

affidavit.
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2. All of the information herein is tfrue and correct to the best of my
knowledge, information and belief; where based on information and belief, |
believe the same to be irue and correct.

3. | am one of the claimants to the water rights involved in these
subcases and have personally used the rights each year since 1978.

4. From about 1986 through 1991 | met with the [daho Department of
Water Resources numerous fimes regarding these water rights to ensure that
they would be accurately described. From 1984 until the present, water under
these rights has been used through ditches known as the Pehrson Diich and the
Lower Burnett.

5. In 2007, | received a letter from IDWR indicating that, in the partial
decrees, the legal description of the points of diversion is inaccurate. A true and
accurate copy of that letter dated October 22, 2007 is attached and
incorporated into this affidavit as if set forth fully herein as Exhibii A.

6. The decrees identify the point of diversion is being in the NWNWNE
of $24 TO4N R25E. Actually both points are in the NENWNE, and have been since
before 1987.

7. Attached as Exhibit B is @ memorandum by Ernie Carlson, an IDWR
employee dated January 18, 2008 and copies of aerial photographs, which
describes the location of the various points of diversion. (What | refer to as the

Lower Burnett ditch is D2 and the Pehrson ditch is D3, in the attached photos).
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8. In the attached photos, LB1 is apparently the point IDWR, Water
District 34, and the Big Lost River Imigation District understood to be my diversion
points when they assisted in filling out and ultimately settling my claim in about
1991. LB1has not been a diversion point for my rights. | understand it has never
been used to divert water to ditches.

9. There are numerous rights which reflect these errors beyond the
ones | am claiming. The “NW" needs o be changed io "'NE" for the following

decreed water rights:

a. 34-7573;
b. 34-12;

c.  34-10873;
d. 34-8178B;
e.  34-2828B;
f. 34-856H;

g. 34-549D; and

h. 34-491.

Furthermore, the rights 34-282C and 34-452E, respectively, have had the
description corrected already by this Court. Consequently, the Lower Burnett is
now described in partial decrees as being diverted at both locations.

10. The decrees should be changed so they reflect the real location of
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the points of diversion. This is necessary to (1) reflect redlity; (2) avoid continuing
errors in the legal descriptions of the rights including in transfer preceedings
before the IDWR; {3) so thai | may continue fo use my rights, as | have used them

for more than thirty years; and (4) so that they may be effectively administered.
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Loy Pe{f\rsoﬁ" /
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CERTIFICATE OF SE'SVICE
The undersigned hereby certifies that on the ! ay of January, 2010, (s)he served a frue

and correct copy of the within and foregoing document upon the following by depositing a copy
thereof in the United States mail, postage prepaid, addressed to:

to before me this /é day of January, 2010.
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Rob Harris ‘f ' {j
HOLDEN, KIDWELL, HAHN & CRAPO M
1000 Riverwalk Dr., Ste. 200 -
P.O. Box 50130

Idaho Falls ID 83405-0130

[for Objectors Larry Barnes, Jim Beverly, Leon "Tip" Harwood & Darrel McDonald)

Director of IDWR

IDWR Document Depository
P.O. Box 83720

Boise ID 83720-0098

Chief, Natural Resources Div.,
IDAHO ATTORNEY GENERAL
P.O. Box 44449

Boise ID 83711-4449
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Environment & Naiural Resource Div,

U.S. DEPT. OF JUSTICE
550 W. Fort §t., MSC 033
Boise ID 83724

LOY PEHRSON

3424 West 3700 Nerth
Box 48

Dariington ID 83255

BYRON PEHRSCN
Route #1, Box 16A
Darlington ID 83231

MALLNEE PEHRSON WREDE

2112 Wahlguist
Iclaho Falls 1D 83401
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State of Idaho
DEPARTMENT OF WATER RESO LRC ES

00 N Skyline Dre. Suite A« Jdebe Fails, Idaho 3324024
Phone: (2083523706 = Fax: (2087 325-7177 « Web Site: www dw e bdaho 2o
EASTERN REGION CoL-BUTOHTOTTER
L erner

B AvID ROTUTHULLL IR,
October 22, 2007 Dhirectng

CERTIFI:D
LOY PEHRSON AND BYRON PEHRSON
RT 1 BOX 48
DARLINGTON.ID) 83253

RE: DIVERSIONS FROM BIG LOST RIVER NEAR THE LOWER BURNETT

[ear Mr. Pehrson:

At the tequest of the Water District 34 Watermaster, Nick Miller of the Tdaho Depanmait
of Water Resources (IDWR) and the Watermaster visited the Low Burnett diversion on
Wednesday September 26, 2007. The purpose of the visit was 10 address the Waternaser's
concerns that no valid water fight authorizes diversion of water ai the "Pehrson diversion”™,
which is locuted approximately 200-feet upstream of the Low Bumett, The Low Burnen and
Pehrson ditch headings are both located in the NW % of the NE ¥4 of Section 24 Fow nship (oN,
Range 25E. B.M.

IDWR staff installed identification tags on both the Low Bumett and Pehrson diversions.
collected Jocation information using a global positioning system unit, and capturcd digital
photographs of the area. The information collected during the site visit. as well as a review of
available aerial photography and IDWR water right records indicates that the Pehirsen diversion
and ditch was installed subsequent to the start of the Snake River Basin Adjudicaion (3RBA: h
appears 1he water rights currently diverted at the Pelrson diversion were historicaliv divened ol
the Low Burnctt and were decreed as such,

IDWR Records indicate eleven water rights neld in vour nasae are authiciizod 1o diveis
from the Low Burnet: 34-119C. 34-130, 34-131A, 34-132A. 34-193A, 34-100.5 34- 197 A, 35-
3604, 34-605A, 34-776. 34-13743, Each of these water rights bears o condition of approval that
reads:

“Water is delivered through the Beck-MeGowan. 3 IN 1, Harris-Vaught. Bumetl

and Lower Bumett ditches.”

IDWR records indicate no transfer has been filed 1o change the point ot diversion for
these water rights from the Low Burnett or 1 add the Pehrson as a legal poin ol diversien,
Therefore, according 10 IDWR records, you do not have a valid water right or permi authorizing
vou 10 divert water at the Pehrson diversion. This constituies a violation of Idahe Code. Seeiion
42-331, specifically diversion of water not in conformance with a valid water right. Thu stuore
provides the director discretion to issue a writien Netice of V iolation and Cease and Desist
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Order. Please note that issuance of a Notice of Vielation can result in monetary civil penatties
pursuant (o Section 42-1701B. Idaho Code. Additionally. IDWR observed and phwtographed
evidence of recent use of heavy equipment in the stream channel at the Pehrson diy ersion. The
Water District No. 34 Watermaster confirmed that the earthen and rock check structure at the
Pehrson Diversion was raised recently. No water right authorizes diversion of water at that
location and no permit was issued for the instream work. Therefore, the instream work is in
violation of the Stream Protection Act as provided for under [daho Cede. Specificaily. the worn
and constitutes a violation of §42-3803. alieration of a strearn channel without a permit. Piease
note that IDWR has the diseretion to pursue an administrative enforcement action that may resuit
in monetary civil penalties pursuant 1o Section 42-1701B, Idaho Code.

Please contact our office within fourteen (143 davs tfrom the dete of this letter W dizcuss
these findings and determine a remedy for the unauthorized diversion and Streant Profection A
violation.  You may contact Tom Bassista directly at 208-323-7161 regarding this mauter.

Respectlully,

Z / A

Lyle Swank, P.I:
Manager, Ldbkﬂ] Regional Ottice

CcCl

MALLNEE PEHRSON WREDE - 2112 WARLQUIST DR, IDAHCO FALLS, 11D 8340}

BOB SHAFFER - WH3 WATER MASTER - PO BUX 35, MACKAY. 1Dy 83251-0053
BIG LOST RIVER IRRIGATION DISTRICT. 101 § MAIN AVE, MACKAY. 3 83251
IDWR STATE OFFICE, ATTN: NICK MILLER. 322 . FRONT 8T, [iHsE. [ 83720
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MEMORANDUM

Date: January 18, 2008
From: Emie Carlsen

Water Resource Program Manager
To: File

In mid December 2007 I received a request from Loy and Byron Pehrson to Ineet with
them and discuss resolutions to a problem outlined by Nick Miller in his letter! dated
December 12, 2007. The letter was mailed to the five water users with decreed water
rights listing the Lower Burnett as a point of diversion. It notified them of the error in the
legal description for this point of diversion and the importance of getting this corrected
prior to the beginning of the 2008 irrigation season. On January 8, 2008, Tom Bassista,
IDWR Stream Channel Specialist, and I met with Loy Pehrson, Byron Pehrson, Max
Bingham, Doug Rosenkrance, Mike Dotzenrod and Bob Shaffer, Watermaster, on-site at
the historic Lower Burnett diversion.

it was the consensus of those present that through the years several changes had been
made in how and where water was diverted at the Lower Burnett. They stated an old
abandoned concrete structure (“LB1%), is located about % mile upstream from the
concrete structure generally recognized as the Lower Burnett heading (“LB2”) They
believed LB1 originally directed water into a channel where the present river channel
exists. The Darlington Quadrangle topographic map? dated 1969 shows 2 diversion in
S24 TO6N R25E which corresponds to the location of LB1. The legal description for
LB1lalso corresponds with the decreed legal description for the Lower Burnett and seems
to provide a basis for why the Water District 34 and the Big Lost River Irrigation District
(“BLRID™) recognized the NWNWNE S24 T06N R25E as the legal description and
subsequently provided the legal descnptlon to IDWR in 1991 on a list of canals and legal
descriptions® during claims review in the Snake River Basin Adjudication (“SRBA™).

Though the topographic map shows a diversion at LB1 we were told LB2 was
constructed in the 1930°s. The structure at LB2 is located in the NENWNE 524 TO6N
R25E and is visible on acrial photographs taken between 1987 and 2004*%6, Initially
LB2 was used to divert water into a bypass channel intended to convey water around a
river reach with large transmission losses. On the upstream side of a concrete regulating
structure in the bypass channe] about 75 feet from the river was a ditch heading (“D1)
used to deliver decreed rights. In order fo get water into the bypass channel and D1 the
water level in the river bad to be raised about three feet. Placing planks across the river
at LB2, which proved difficult and dangerous, did this. Unfortunately the concept of

! Letter addressed to John and Barbara Beller

Parlington Quadrangle

? Attachment C Big Lost River and Tributery Points of Diversion
* 1987 Infrared Aecrial Photograph

% 1992 Black and White Acrial Photograph

§ 2004 True Color Aerial Photograph
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MEMORANDUM

using the bypass channel did not work. In the late 1960’s, to reduce the difficulty in
delivering the decreed rights, the heading for D1 was moved to the river on the upstream
side of the bypass channel. This ditch heading (“D2") is easily identified on the 1987
infrared aerial photography. By the late 1980°s only the Pehrsons were diverting water
I/.at D2. To deliver Pehrson’s water rights without having to plank the river at LB2 the
BLRID constructed a new head gate (“D3”) a few hundred feet up stream and Pehrsons
kceased using D2. The advantage of using D3 is sufficient water will go through the head
gate with only a small cofferdam of large rock extending part way across the river. Like
D2, D3 is also located in the NENWNE 824 TO6N R25E. D3 can be seen on aerial
photography taken in 1992 and 2004 but is not evident on the 1987 infrared aerial
photography. In 1991, BLRID installed 2 new head gate at heading for D2, this is the
diversion for everybody other than the Pehrsons with the Lower Burnett ditch as a
decreed point of diversion. Decreed rights for BLRID are diverted at D2 and D3.

Decreed water rights historically recognized as being diverted at the Lower Burnett are
being diverted at two locations, D2 and D3. Both have a legal description of NENWNE
524 TO6N R25E. How the water users elect to correct the legal description for this point
of diversion may depend on when D2 and D3 were established. The evidence and
statements by those present at the meeting, clearly supports D2 being in existence prior to
November 1987 and therefore qualifies under Idaho Code 42-1426 to be recognized as a
valid point of diversion on an SRBA claim based on an accomplished change. However
this is dependant on the water users successfully getting the SRBA Court to set aside the
partial decrees for rights diverted through this heading and then accepting amended
claims listing the correct legal description. Of course these individuals could also file
transfer applications with IDWR to make this correction. Regrettably there is conflicting
evidence on when the diversion at D3 was established. The Pehrsons have two written
statements implying that D3 was in place prior to November 1987. However, as stated
above the diversion at D3 does not appear on the 1987 infrared aerial photography. If
sufficient evidence is not provided to show D3 was in place and being used in 1987 or
earlier the only remedy for correcting the decreed rights of the Pehrsons and the BLRID
is for each to file a transfer application with IDWR.

cc: Loy & Byron Pehrson
Max Bingham
Jack & Jean McAffee
John & Barbara Beller
Big Lost River Irrigation District
Douglas Rosenkrance
Water District 34
Mike Dotzenrod
Nick Miller
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State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street » P.O. Box 83720 « Boise, Idaho 83720-0098
Phone: (208) 287-4800 » Fax: {(208) 287-6700 » Web Site: www.idwr.idaha.gov

C. L. “BUTCH” OTTER

December 12, 2007 Governar
DAVID R. TUTHILL, JR.

Director

JOHN AND BARBARA BELLER

3008 WILD ROSE
IDAHO FALLS, ID 83402

RE: DIVERSIONS FROM BIG LOST RIVER NEAR THE LOWER BURNETT

Dear Mr. and Mrs. Beller:

Two water rights held in your names (34-282B and 34-856H) describe a point of
diversion that is not consistent with the location at which the Water District 34 Watenmaster
delivers your water, You are required to take all necessary actions to bring your water rights and
actual water use into conformity

Water users that have been diverting water or rediverting stored water at the Low Burnett
Ditch hold water rights that bear a condition naming the Lower Burnett as a point of diversion.
However, these rights each describe a point of diversion (or rediversion of storage water) in the
NW % of the NW % of the NE % of Section 24, Township 6 North, Range 25 East (hereafier
referred to as the NW tract), and do not describe a point of diversion in the NE Y of the NW 4
of the NE % of Section 24, Township 6 North, Range 25 East (hereafter referred to as the NE
tract).

Aerial photographs of the area taken between 1987 and 2004 do not depict a diversion in
the NW tract, but the Pehrson and Low Burnett ditches are depicted in the NE tract at least as
early as 1992. This suggests that water rights describing a point of diversion in the NW fract may
have been claimed incorrectly. Regardless of the circumstance that led to these rights being
decreed as they were, diversion of water to the Pehrson or Low Burnett Ditches does not
conform with the water rights as decreed.

IDWR recognizes that the cuurent diversion of water from the Low Burnett and Pehrson
Ditches has occurredfor a number of years and may not be substantially different from what was
occurring at the commencement of the SRBA. Nevertheless, it is in the best interest of everyone
involved that the water rights and the water usage conform to one another. As such, IDWR will
not immediately pursue enforcement actions, but you are required to bring your water rights and
actual water use into conformity. :

The point of diversion description on the partial decrees may only be changed through an
application for transfer or by the SRBA court issuing an amended partial decree.

If, at the start of the 2008 irrigation season, you begin diverting from the Low Burnett
and have not initiated efforts to address this issue, IDWR will pursue enforcement actions.
Diversion of water not in conformance with a valid water right constitutes a violation of Idaho
Code, Section 42-351, That statute provides the director discretion to issue a written Notice of
Violation and Cease and Desist Order that can result in monetary civil penalties pursuant to
Section 42-1701B, Idaho Code.
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John and Barbara Beller
December 12, 2007
Page 2 of 2

If you have any questions concerning this mafter, please contact me at (208) 287-4956,
Please note that a similar letter is being sent to the other water right helders that divert from the

Low Bumett.
Respecttull

Nick M@'

Water Distribution Section
IDWR

o :

BOB SHAFFER — WD34 WATER MASTER - PO BOX 53, MACKAY, ID 83251-0053
BIG LOST RIVER IRRIGATION DISTRICT - [01 § MAIN AVE MACKAY, ID 83251
TDWR EASTERN REGION

B:\Comrespondence\20071121207_Reller.doc
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BIG LOST RIVER AND TRIBUTARY

DIVERSION

TR.AC’J'.’

OF DIVERSIONS

: ACHMENT
. - :'

SEC. TN. RNG. COMMENTS :
------------------------------------------------------------ - PECENY
v et SE NW SE 14 6N 25E i 50 Y Yy A

ALDER CREEK SW SE NW 13 6N 24E s gso >
ALDER CREEK __NW NE SE 14 6N 24E T il .
ALDER CREEK NW SW SE 14 BN  24E 25-5309 JAN 132 199
ANDERSEN DITCH SW SW NW 15 8N 21E - o % aDepartment of Water Resourcey
~-ANGEEPD : NE NE SW 10 6N 25E ., e %e Lastom District Officy
e=s RRCO a.&‘ﬁr-?‘)ww--m NW NW NW 26 4N  26E L
e B3 NW SE NW 32 6N 268 25 7470
BACK CHANNEL SW NE NE 05 8N 22E =g - /¢ ¢
~MBECK F TVANS SW SE SW 11 6N  25E (SAME AS MC GOWN)
wex BURNETT SE NW NW 34 TN 24E  34-v5 ¥,
i’ CHERLY CANAT NE NW NW - 12 8N  21E v,
D EREINGTON NW SW NE 33 TN 24E Lo-ba Vs
=¥ EASTSIDE NW SE SE 04 SN 26E o~ 5¢ s
FERRIS SLOUGH *%*%* PRANSFERED TO THE ARCQ DIVERSION H*#xiisx
e -EANRMEAN NW SE NE 21 5N 25E Z2o. 50— 9%
m=r ERRTS—VAUGHT SE NW NW 34 TN 24E g~ 7 o0- "%
TNGTAM-DITEH NE NE SE 01 B8N ZEZE 30~ 70 - %%
%Ismnn-@- NW SE SE 04 5N 26E (SAME AS EASTSIDE CANAL)
— ENGHRURST: SE SW SE 32 9N 22E 3@~ <&
— EOWER—BURNEFT NW NW NE 24 6N 268236 N2 52
vt LOWER-GEDAR CK. SW NW SW 02 TN 24E Ve S
SW NE SW 20 7N  24E ks
‘-;'mc GOWN Sw SE SW 1l &N 258 (SAME AS BECK)
sewe MC LOUGHLIN ME NW SE 12 3N 26E o= 5
~ MIDDLE o NW NW NW 26 4N 26E ({SAME AS ARCO)
- MILLER NE NE SW 01 3N 286E .- 52 e
NNW SE SE 04 SN 26E ~._ 4 alfe
NW NW NW - 26 4N ~26E T[SAME AS ARCO) 3e¢- ¢ 4
P
~— NEIESENGDIZEH  NE SW NW__ 15 8N 21E jo- «©- ¥ 26>
PASS CREEK{NQS\) SR NANEy 23 N 25ED. .. Y5 e
e SRARD UReTNW NW 88 12 TN 23E T M :
e~ SEREETER SE SWNE - 18 TN 24840 -39
o -SUHTRER SW NE SE 06 6N 25E 2o~ Lo 7
. - 2
e SWAGGER SW NE SW 20 TN 24E Aos- 2
VANQUS x4%* NOT USED ANY LONGER, NOW THROUGH DARLINGTON ***#
reefWH ESTS I DE NW SE SE - 04 5N H‘EE {SAME AS MOORE)
Z&

Average year shrirk:
good year
drought year

a lot depends on how much water is

is always at least 20% canal shrirk,even on a very good year 1o allow for evaporation,percolation etc.

20 to 25% depending on moisture

25 to 3%
40 to 75%

delivered,and how much moisture in the air.Generally there

A lot also depends on which canal it i_s-sare canals shrink more than others (see above).
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Descrlgilnn‘ '

- Swk section L0 1ounsh1p Ran e 25 EBM
Nwh section 26 Township 4 ge 26 EBM

NW% section 14 Township 6_range 25 eBM
- NWk section 34 Township 7 N. Rge 24 EBM
. NE% Section 32 Township 6 N. Rge 26 EBM
~ NWk section 32 Township 6 N. Range 26 EBM
“ . NE% Section 33 Township 7 North Rge 24 EBM
a8 . SE.% Sectict 4 Tawnship & N. Rge 26 EBM
“Farris Slough ‘ NW% Section 36 Township 4 Rge 26 EBM
Harris Vaught - .- NW% Section 3&Township 7 N. Rge 24 EBM
sk ' ' - SE% section & Township 5 Rge 26 EBM
‘Margaret Taylor ditch Sk section 20 Township 7 Rge 24 EBM.
iddle = - © "sék section 26 Township 4 N Rge 26 EOM
SWh sectior 1 Township 3 N. Rge 26 EBM
e_'i' . "SE% section 4 Township 5 N. Rge 26 EBM
.. S&E% sectior 12 Township. 3 N. Rge 26 EBM
NW% Section 14 Township 6 N. Rge 25 EBM
SE&'section'Zﬁ‘prnship 4 N..Rge 26 EBM
SE% sectior 12 Township 7 N. Rge 23 EBM
Se% sectiar 6 Township 6 N. Rge 25 EBM
SER section 18 Tawnsh:p 7 N. Rge 24 EBH
SW% Section 20 Towaship 7 N. Rge 24 EBm
SN& Section 1 “Twp 6.N. Rge 24 EBM
o SE% section 4 Township 5 N. Rge 26 EBM
Vo stk section 14 Township 6N Rge 25.EBM .

o

=f{CdWéD From WD 34 ¥Fice

176200 Bok Suffe




RECEIVED

82 7 7 2008
FE2 222908 2008 FEB 21 PM 01:02

DEPARTMENT OF DISTRICT COURT - SREBA
“ATER RESQURCES TWIN FALLS CO., IDAHO
FILED

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) NOTICE SETTING HBARING

)

Case No. 39576 }

} SUBCASE NOS: 34-00115C 34-00130
34-00131A 34-00132A 34-00195A
34-00196A 34-001%7A 34-00360A
34-00475 34-00605A 34-00776

Flease be advised that Special Master BRIGETTE BILYEU
has set for hearing the MOTION TO SET ASIDE PARTIAL DECREE.

WEDNESDAY, MARCH 12, 2008 at 01:30 PM (MT)

SRBA

DISTRICT COURT

253 3RD AVENUE NORTH
TWIN FALLS, ID

Parties may participate by telephone by dialing the number
225-383-1099 and when prompted entering the code 926509.

Dated: FEBRUARY 21, 2008

/8/ JANET CONNELL
Deputy Clerk
Snake River Basin Adjudieation

DIRECTCR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098 Page 1 2/21/08



