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-POWER COMPANY’S JOINT MOTION
FOR RECONSIDERATION

The State of Idaho and Idaho Power Cozﬁpany (“Movants™), by and through their
counsel of record, and pursuant to Rules 7(b)(3)(C) and (E) of the Idaho Rules of Civil
Procedure, hereby jointly submit this memorandum in support of the State Of Idaho'’s
And Idaho Power Cornpany 's Joint Motion For Reconsideration, filed in this
consolidated subcase on January 15, 2009 (“Joint Motion for Reconsideration™).

INTRODUCTION

In the Order On.Motion For Approval Of Seitlement, entered Jémuary 4, 2010
(“Order™), this Court ordered the word “future” to be stricken from, and the phrase
“made after October 25, 1984” to be inserted into, Provision 1 of the proposed partial
decrees for the water rights to be held in trust by the State of Idaho. Order at 20. The
Joint Motion requested that the Order be modified to instead requi_re the phrase “future
beneficial uses under water rights” to be stricken from Provision 1, and replaced with the
phrﬁse “any other water right.” The Joint Motion also requested three additional non-
substantive changes to conform Provision 1 to this modiﬁcatién. Thus, the Joint Motion
sought the following modifications to Provision 1 of the partial decrees for the water
rigﬁts to be held in trust by the State (as compared to Provision 1 as onginally proposed
by the joint motions filed by the State and Idaho Power in this consolidated subcase on
June 25, 2069):

Legal title to this water right is held in trust by the State of Idaho, by and

through the Govemor, for the benefit of Idaho Power Company as the user

of the water for power purposes and for the benefit of the people of the

State of Idaho. In addition to the subordination to the water rights defined

in paragraph nos. 4 and 5 below, this water right shall be subject to
subordination to and depletlon by any other water right fature-beneficial
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uses-under-water rightsacquired pursuant to applicable state law, unless
asy such other water right is unlawfully exercised or sueh-ase-depletes or
will deplete the average daily flow of the Snake River below 3900 CES
from April 1 to October 31 or below 5600 CFS from November 1 to
March 31 as measured at the “Murphy Gaging Station” described below in
paragraph no. 2. Average daily flow, as used herein, shall be based upon
~ actual flow conditions; thus, any fluctuations resulting from the operation
of Idaho Power Company facilities shall not be considered in the
calculation of such flows. Flows of water purchased, leased, owned or
otherwise acquired by Idaho Power Company from sources upstream of its
power plants, including above Milner Dam, and conveyed to and past its
plants below Milner Dam shall be considered fluctuations resulting from
the operation of Idaho Power Company facilities. Fluctuations resulting
from Jdaho Power Company’s operations are the sole exclusion to the rule
that all flows actually present at the Murphy Gaging Station constitute
actua]l flow conditions. Flows of water purchased. leased, owned or
otherwise acquired by other entities are not considered fluctuations.

This memorandum discusses the basis for the Joint Motion.
ARGUMENT

The Interested Water Users and the Upper Snake Water Users objected to the
term “future beneficial uses™ in Provision 1 of the proposed partial decrees as being
a.mbiguoﬁs, and the State aﬁd Idaho Power agreed that there was a potential ambiguity.
Order at 18-19. This Court resolved the question by ordering the term “future” to be
replaced with the phrase “made after October 25, i984”—the date the Swan Falls
Agreement was executed. Order at 19-20.

The State and Idaho Power (“Movants™) agree that the partial decrees should not
be ambiguous, and that the Order resolves a potential ambiguity by replacing the teﬁn
“future” with a date certain. The Movants’ concern, ra_ther, is that the use of the date
October 25, 1984 may have the unintended effect of creating a new class of water rights
that are not protected by subordination of the hydropower water rights that are the subject

of the Swan Falls Agreement. As discussed below, this concemn arises from the fact that
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there Would bea “ga;p” between the operative beﬁeﬁcial use dates specified in Provisions
1 and 5 of the proposed partial decrees for the water rights to be held in trust by the State.

The basic architecture of the Swan Falls Settlement provides for two types of
subordination of the hydropowér water rights that are the subject of the Swan Falls
Agreement: subordination pursvant to the Paragraphs 7(C)A and 7(D) of the Agreement,
and subordination pursuant to Exhibit 7B, the proposed legislation enacted as Idaho Code
§ 42-_203B. The two forms of subordination differ in how they are implemented and their
relatibnship to the minimum flows established at the Murphy Gaging Station.
Subordination under Paragraphs 7(C) and 7(D) is contractually implemented and is not
limited by the Murphy minimum flows—i.e., this is “contractual” or “full” subordination.
Subordination under Idaho Code § 42-203B, in contrast, is statutorily implemented and is
limited to flows in excess of the Murphy minimum flows—this is “statutory” or “partial”
subordination.

Further, the Agreement was structured so that ail water rights nominally junior to
the hydropower water rights woﬁld be protected either by “full” subordination or by
" “partial” subordination of the hydropower water rights. Any water rights thaf did not fall
within the groups beneﬁ‘rtiilg from “full” subordination under Paragraphs 7(C) and 7(D)
would be protected by “partial”- subordination pursuant to Idaho Co&e § 42-203B. In
short, there were no “gaps™ in the subordination protections provided by the Swan Falls
Settlement: all nominally junior water rights would be protected by either “full” .or
“partial” subordination of the hydropower water rights.

The Order may interfere with this subordination structure by inadvertently

creating a subordination “gap.” The operative beneficial use date for “full” subordination
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under Paragraph 7(D) of the Swan Falls Agreement is October 1, 1984, is memorialized
in Provision 5 of the proposed partial decrees for the ilydropower water rights to be held
in trust by the State, and in Provision 4 of the. iaroposed partial decrees for the
hydropower water rights to be held by Idaho POWBI'.I Water rights for which beneficial
use was made after October 1, 1984 are not protected by “full” subordination.of the
hydropower water rights.

The Order provides that the operative beneficial use date for water rights that are
protected by “partial” s-ubordhlation is October 25, 1984: “partial” subordination
_protection is available only to water rights for which beneficial use was made after
October 25, 1984, Thus, water rights for which beneficial use was made after October 1,
1984 and before October 25, 1984 would be protected neither by “full” subordination nor
by “partial” subordination. In short, the changes ordered io Provision 1 of the proposed
partial decrees for the hydropower water rights to be held in trust by the State create a
subordination “gap.” This unintended result is contrary to the structure and intent of the
Swan Falls Settlement.

The Movants submit that the unintendgd subordina_tion “gap” can be eliminated
by amending the Order as requested by the Joint Motion for Reconsideration. The
changes sought by the Joint Motion for Reconsideration would clarify that any water
right that s nominally junior to the hydropower water rights and that does not qualify for

the protection of “full” subordination would be protecied by “partial” subordination.”

! State Of Idaho’s And Idaho Power Company’s Joint Motion For Entry Of Partial Decrees Re:

Water Rights In Basin 02 And Basin 37 (Jun. 25, 2009); State Of Idaho’s And Idaho Power Company’s

Joint Motion To Modify Partial Decrees Re: Water Rights 36-02013, 36-02018, And 36-02026 (Jun. 25,
2009},
2 Thus, “partial” subordination protection would also extend fo water rights that are the subject of
the Upper Snake Water Users’ Motion For Reconsideration (Jan. 19, 2010). That is, water rights for which
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“Moreover, the changes requested in the Joint Motion for Reconsideration would avoid
the potential ambiguities associated with the phrase “future beneficial uses.” Further, the
Upper Snake Water Users have joined in and supported the Joint Motion for

- Reconsideration. Upper Snake Water Users’ Motion For Reconsideration at 2 (Jan. 19,
2010).

CONCLUSION

For the reasons set forth herein, the Movants request that this Court grant the
Joint Motion for Reconsidation.

Respectfully submitted this 29" day of January 2010.

STATE OF IDAHO IDAHO POWER COMPANY
Mzé ol % 7 W Co Lo/ly FoR
MICHAEL C. O JAMES C. TUCKER
Deputy Attorney General _ Senior Attorney
Idaho Power Company
STEVEN L. OLSEN P.0.Box 70
Deputy Attorney General Boise, Idaho 83707

(208) 388-2112
Office of the Attorney General
State of 1daho
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-2400

beneficial use was made prior to October 1, 1984 but were first claimed in the SRBA, and therefore fall
outside the “full” subordination language of Paragraph 7(D) of the Swan Falls Agreement.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 29™ day of January 2010, I caused a true and
correct copy of the foregoing MEMORANDUM IN SUPPORT OF STATE OF IDAHO
AND IDAHO POWER COMPANY’S JOINT MOTION FOR RECONSIDERATION to
be served on the following parties by the indicated methods:

Clerk of the SRBA Court

253 Third Avenue North

P.O. Box 2707

Twin Falls, Idaho 83303-2707

Idaho Power Company
Represented by:

James C. Tucker

P.O. Box 70

1221 W. Idaho

Boise, ID 83707

Idaho Power Company
Represented by:

James S. Lochhead

Mark J. Mathews

Michael A. Gheleta

Michelle C. Kales

Brownstein Hyatt Farber Shreck

410 17™ Street, Ste. 2200

Denver, CO 80202-4432

Idaho Power Company
Represented by

John K. Simpson

Shelley M. Davis

1010 W. Jefferson, Suite 102

Boise, ID 83701-2139

IDWR Document Depository
P.O. Box 83720
Boise, 1D 83720-0098

[ ]U.S. Mail

[ ] Hand Delivery

[] Certified Mail, Return Receipt Requested
] Overnight Mail

X Facsimile: 208-736-2121

U.S. Mail

[ ] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
(] Overnight Mail

[ ] Facsimile: 208.388.6935

> E-mail: JamesTucker@idahopower.com

U.S. Mail

{1 Hand Delivery

[_] Certified Mail, Return Receipt Requested
[ ] Overnight Mail

[ ] Facsimile: 303.223.0904

E-mail: mgheleta@bhfs.com

E-mail: jlochhead@bhfs.com

X} U.S. Mail

[_] Hand Delivery -
[] Certified Mail, Return Receipt Requested
[] Ovemight Mail

[] Facsimile: 208.344.6034
E-mail: smd@idahowaters.com
D4 E-mail: iks@idahowaters.com

[ 10.8. Mail

[] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
[] Overnight Mail

[ ] Facsimile:
(X Statehouse Mail
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Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 44449

- Boise, Idaho 83720-4449

United States Department of Justice

Environment & Natural Resources
Division

550 West Fort Street

MSC 033

Boise, ID 83724

Randall C. Budge

Candice M. McHugh

T.J. Budge

Racine Olson Nye Budge & Bailey,
Chartered

P.O. Box 1391

Pocatello, Idaho 83204-1391

Josephine Beeman
Beeman & Associates, P.C.
409 W. Jefferson Street
Boise, Idaho 83702

Jerry R. Rigby

Rigby Andrus & Moeller, CHTD.
P.O. Box 250

Rexburg, ID 83440

Dana Hostetter
Hostetter Law Office
608 West Franklin
Boise, Idaho 83702

, [ ] Facsimile:

[ JU.S. Mail
[ 1 Hand Delivery 7
[_] Certified Mail, Return Receipt Requested
[] Overnight Mail

[ ] Facsimile:

Not Applicable -

U.S. Mail

[ ] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
[} Overnight Mail

[ ] Facsimile:

X] U.S. Mail
[ ] Hand Delivery
[ | Certified Mail, Return Receipt Requested
[} Ovemnight Mail
[} Facsimile:

X E-mail: com@racinelaw.net
X] E-mail: rcb@racinelaw.net
X E-mail: tjb@racinelaw.net

U.S. Mail

[ ] Hand Delivery

[] Certified Mail, Return Receipt Requested
[ ] Overnight Mail

E-mail: jo.beeman(@beemanlaw.com

U.S. Mail

[ ] Hand Delivery

] Certified Mail, Return Receipt Requested
[ ] Overnight Mail

[ ] Facsimile:
X E-mail: jrigsby@rex-law.com

D U.S. Mail

[} Hand Delivery

[ ] Certified Mail, Return Receipt Requested
] Overnight Mail

[] Facsimile:
X] E-mail: dana@jidahowaterlaw.com
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MICHAEL C. ORR
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