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Dana L. Hofstetter, ISB #3867
HOFSTETTER LAW OFFICE, LLC
608 West Franklin Street

Boise, Idaho 83702

Telephone (208) 424-7800
Facsimile: (208) 424-8774

Email: Dana@ldahoWaterlaw.com

Michael B. Schwarzkopf, ISB #2861
ATTORNEY AT LAW

1809 Graham Stzeet

Yakima, Washington 98902
Telephone: (208) 841-8227

Email: mbschwarzkopfi@yahoo.com

Attorneys for
Indian Creek Ranch Owners Association, Inc.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 37-2964A, 37-717, 37-1216
and 37-7854
Case 39576 INDIAN CREEK RANCH OWNERS

ASSOCIATION, INC.’S RENEWED
MOTION TO COMPEL DISCOVERY

gl P N NI N v

The Indian Creek Ranch Owners Association, Inc. (“ICROA™) renews its
November 4, 2009 Motion to this Court for an Order, pursuant to Rule 37 of the Idaho
Rules of Civil Procedure, compelling the Claimant in the above-referenced subcases to
answer ICROA’s First Set of Interrogatories and respond to its First Requests for

Production of Documents (“Discox}epy Requests™) in each of the above-listed subcases.

INDIAN CREEK. RANCH OWNERS ASSOCIATION, INC.’s RENEWED MOTION TO
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This Motion is supported by, and incorporates, the Affidavits of Dana L. Hofstetter filed
on November 4, 2009 (in support of ICROAs original Motion to Compel this discovery)
and on December 30, 2009 {in support of ICROA’s Motion to Extend Deadlines and
Renewed Motion for Fees and Costs). This Motion is also supported by, and
incorporates, the Affidavit of Michael B. Schwarzkopf filed on December 30, 2609 (in
support of ICROA’s Motion to Extend Deadlines and Renewed Motion for Fees and
Costs). It is further supported by, and incorporates, the Affidavit of Michael B.
Schwarzkopf and the Memorandum of Fees and Costs filed contemporaneously herewith.

Aslthc Court is aware, the Discovery Requests at issue were served by facsimile on
September 15, 2009. Afidavit of Dana L. Hofsietter in Support of the Original Motion to
Compel filed November 4, 2009. Answers and Respoﬁscs were due on Ociober 15, 2009,
1d. No Answers or Responses were received in the time required by the Rules of Civil
Procedure, and Claimant’s counsel never made a request for an extension of the
discovery response time. Jd. Moreover, Claimant’s counsel refused to give ICROA éiny
definite date assurance as to when Claimant would answer ICROA’s Discovery
Requests. Jd. And, he avoided ICROA’s efforts to meet and confer about these matters.
Id

Because the original Trial Scheduling Order required that discovery be completed
by January 4, 2010, iCROA was forced to file the origipal Motion to Compel this
discovery on November 4, 2009. It also asked for its costs and fees. It filed the Motion
so that it could complete discovery and prepare for trial, particularly given the scheduling

constraints of the holiday season.
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At the Motion to Compel hearing, on November 18, 2009, the Court received City
of Hailey’s firm assurance that it would be able to Answer and Respond to ICROA’s
Discovery Requests by December 11, 2009, and the Court so ordered. The Court also
vacated the January 4, 2010 discqv'er},.r completion deadline at that time. The Court held
in abeyance its decision on ICROA’s requests for attorney fees and costs.

City of Hailey did not Answer and Respond to ICROA’s Discovery Requests by
the Court-ordered date of December 11, 2009, Affidavits of Dana L. Hofstetter and
Michael B. Schwarzkopf in Support of ICROA’s Motion to Extend Deadlines and
Renewed Motion for Fees and Costs filed December30, 2009. Nor did it alert ICRCA or
the Court in advance that it would not be able to do so. /& Nor did it initiate any
communication with ICROA about the status of its Answers and Respoenses gffer the
Court-ordered date passed. Jd. Indeed, it was only after counsel for ICROA made
inquiry by email to counsel for City of Hailey on December 15, 2009 (Id., Ex. 1), and then
followed it up by phone message the following day, that counsel for City of Hailey, on
December 17, 2069, finally undertook a communication about the two month overdue
Answers and Responses. Id. In the course of that phone call, counsel for City of Hailey
gave no explanation for the continuing delay and refused to give ICROA his availability
for an effort to address the discovery and scheduling issues with the Court by telephone,
before the Christmas holiday (as it had encouraged the parties to do during the Motion to
Compel hearing). Id. |

ICROA followed this conversation up with a letter later that same day,

December 17, 2009, confirming that City of Hailey counsel had committed in the phone

INDIAN CREEK RANCH OWNERS ASSOCIATION, INC.’s RENEWED MOTION TO
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call to serve the Answers and Responses on Monday, December 21, 2009 (id., Ex.2).
The letter also asked that he serve them by courier to avoid further delay, and asked that
he communicate if courier was not possible, so that counsel for ICROA could try again io
arrange an informal conference call with the Court about discovery and scheduling
matters before the Christmas holiday. Id City of Hailey did not serve ICROA by U.S.
mail until Wednesday, December 23, 2009 (the result of which was that ICROA didn’t
receive the Answers and Responses until late in the afternoon of Christmas Eve -
Affidavit of Dana L. Hofstetter, filed December 30, 2009); and, did not give ICROA the
courtesy of the call it asked for if the Answers and Responses weren’t actually going to
be in ICROA’s hands three days earlier, as requested. Affidavits of Dana L. Hofstetter
and Michael B. Schwarzkopf, filed December 30, 2009. This, coupled with the
inten.rening holiday season and the impending January 11, 2010 summary judgment
deadline, made it nearly impossible for ICROA to treat the rescheduling of deadlines
issue informally, and brought on the necessity of filing that part of the Motion. Jd,
ICROA was also concerned that the earlier Order of the Court compelling
discovery by December 11, 2009, had been disregarded, and that, on first blush,
claimant’s discovery answers and responses appeared underdone. For these reasons,
ICROA renewed its Motion for Fees and Costs. Because ICROA only received City of
Hailey’é Answers and Responses late in the afternoon of Cﬁristmas Eve, ICROA had
been able to do only a very cursory review of the contents of the discovery response by

the required motion cutoff date of December 30, 2009, Because of that, ICROA reserved

INDIAN CREEK RANCH OWNERS ASSOCIATION, INC.’s RENEWED MOTION TO
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the right to seek additional attorney fees and costs, and sanctions, for deficiencies in those
Answers and Responses.

ICROA raised these discovery response deficiency concems at the
January 13, 2010 hearing on its Motion td Extend Deadlines and Renewed Motion for
Fees and Costs. The Court addressed the extension of deadlines portion of the motion by
issuing a new Trial Scheduling Order, continued the fees and costs portion of the motion
to January 20, 2010 and granted ICROA an expedited hearing on January 20, 2010 to
address any discovery deficiencies identified by it in claimant’s discovery responses.

ICROA has identified seven (7) specific deficiencies in claimant’s discovery
responses at this time. Those deficiencies are exhaustively detailed in Mr. Schwarzkopf®s
email to Mr. Brown of 6:40 p.m. on Monday, January 18, 2010 (attached as part of
Exhibit A to Mr. Schwarzkopf’s Affidavit filed contemporaneocusly herewith). They are
also detailed in Mr. Schwarzkopf’é two (2) Friday, January 15, 2010 emails to Mr.
Brown, one at 1:02 p.m. and the other at 1:34 p.m. (also attached as part of Exhibit A to
M. Schwarzkopf’s Affidavit filed contemporaneously herewith).

| These deficiencies, including failures to provide critical flow data from the

collection/diversion works and from Indian Creek itself, and failure to provide any
construction or facilities drawings of the collection/diversion works, and failure to
pfpvide information about the measuring devices uséd by claimant to measure flow, and
incomplete minutes of city meetings about the water use, do not comport with the Court’s

Order on ICROA’s Motion to Compel. They continue to significantly hamper ICROA’s

]NDIAN CREEK RANCH OWNERS ASSOCIATION, INC.’s RENEWED MOTION TO
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discovery efforts and its prosecution of this case within Court-ordered scheduling
constraints.

City of Hailey’s failures are the continuation of a lack of respect by it for ICROA,
for the Rules of Civil Procedure and for this Court. ICROA is now and again struck by
the feeling that City of Hailey’s continuing failures to meet Court-ordered deadlines and
its promises to JICROA counsel, to communicate in good faith, and to make a good faith
 effort at answering the propounded discovery, unmask its underlying and widespread
disrespect.

ICROA cannot abide, the extra costs and fees it has been put to by City of
Hailey’s failures, particularly since the December 11, 2009 Court-ordered discovery
deadline. Thus, it asks for its fees and costs for its efforts to acquire the Court-ordered
information, including the efforts now to obtain that which was ignored by claimant in its
first, underdone, answers and responses to ICROA’s discovery requests.

ICROA also respectfully requests an Order directing Claimant to answer,
completely and in good faith, the Discovery Requests forthwith.

ICROA requests oral argument on this renewed Motion on January 20, 2010. as
anticipated by the Court in the January 13, 2010 hearing.

DATED this 19" day of January, 2010.

D
Attorney for ICRDA

INDIAN CREEK RANCH OWNERS ASSOCIATION, INC.’s RENEWED MQTION TO
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CERTIFICATE OF SERVICE

[ hereby certify that I caused to be served a copy of the foregoing document
(including any attachments) this 19™ day of January, 2010, by the pre-paid method(s)
indicated below to:

IDWR

Document Depository

P.O. Box 83720

Boise, Idaho 83720-0098

OU.S. Mail [0 Fed Ex (O Hand % Fax

Craig Hobdey

P.0O. Box 176

Gooding, Idaho 83330

LIU.S. Mail OO Fed Ex O Hand % Fax

Patrick D. Brown

Hutchinson & Brown

104 Lincoln Street

P.O. Box 207

Twin Fails, Idaho 83303

D U.S. Mail [0 Fed Ex O Hand % Fax

Dana L. Hofstetter
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Dana L. Hofstetter, ISB #3867
HOFSTETTER LAW OFFICE, Li.C
608 West Frankiin Street

Boise, Idaho 83702

Telephone (208) 424-7800
Facsimile: (208) 424-8774

Email: Dana/@ldahoWaterlaw.com

Michael B. Schwarzkopf, ISB #2861
ATTORMNEY AT LAW

1809 Graham Street

Yakima, Washington 98902
Telephone: (208) 841-8227

Email: mbschwarzkopfidhyahoo.com

Attorneys for
Indian Creek Ranch, Owners Association, Inc.

IN THE DISTRICT COURYT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

in Re SRBA ) :
) Subcase Nos. 37-296A, 37-717, 37-1216
) and 37-7854
Case 39576 ) : :
) AFFIDAVIT OF MICHAEL B.
) SCHWARZKOPF
) :
STATE OF WASHINGTON )
- ) ss.
o)

COUNTY OF YAKIMA

Michael B. Schwarzkopf, being first being duly sworn upon oath, deposes and

says:
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(I} I am Michael B. Schwarzkopf, counsel of record in this matter for Indian

Creek Ranch Owners Association, Inc. (“ICROA™);

(2) I have personal knowledge of the facts set forth herein:

{3} I haveattached, as Exhibit “A™ hereto, a record of all of the communication
I'have had with counsel for City of Hailey in a good faith effort to identify the
deficiencies in his client’s discovery answers and responses and to meet and confer with
him about the deficiencies in his client’s answers and responses to ICROA’s Discovery
Requests since our last hearing in this matter on January 13, 2010. 1 certify that I made
rﬁy part of these communications in an attemnpt to identify discovery deficiencies, to
resolve the discovery disputes and to avoid the need for additional court action;

(4) | The seven (7} deficiencies that 1 noted for Mr. Brown, contained in my
emails that make up a part of Exhibit “A” hereto, accurately reflect the results of my
review thus far of ICROA’s Discovery Requests and City of Hailey’s discovery Answers
and Responses thereto;

(5)  These deficiencies include failures to provide critical flow data from the

i coiléctiohfdiversion works and f‘rom Indian Creek itself, failure to provide any
construction or facilities drawings of ﬂlé collection/diversion works, f: ilure to provide
information about the measuzing devices used by claimant to measure flow, and

© incomplete minutes of city meetings about the collection/diversion works;

(6) [ have attached, as Exhibit “B™ hereto, a copy of relevant pages 11 through

14 of Clainant’s 1™ Answers and Responses to Objector’s 1% Set of Interrogatories and

AFFIDAVIT OF MICHAEL B. SCHWARZKOPF -2
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Requests for Production, in subcase 37-00296A.. ICROA’s other subcase Discovery
Requests have analogous subject matter, and Claimant’s other subcase Answers and
Responses are analogous to its Answers and Responses in supcase 37-00296A as to this
subject matter,

FURTHER YOUR AFFIANT SAYETH NOT.

DATED this 19th day of January, 2010.

%—f:_:\

Michael B. Schwarzkopf l

SUBSCRIBED AND SWORN to before me this 19th day of January, 2010.

%iﬂ\rx balla GO Digeest -
Notary Public in and for the State of Washington
Residingat: _ _Nay inn 2.

My Commission Expires: ,, 26, 2012

i ‘ELIZABETH A W MARELD
NOTARY PUBLIC
STATE OF WASBINGTON
COMMISSION EXPIRES
FEBRUARY 20, 2012

e —
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CERTIFICATE OF SERVICE

I hereby certify that I caused to be served a copy of the foregoing document
(including any attachments) this 19" day of January, 2010, by the pre-paid method(s)

indicated below 1o:

IDWR

Document Depository

P.O. Box 83720

Boise, Idaho 83720-0098

O U.S.Mail O Fed Ex 00 Hand #® Fax

Craig Hobdey

P.O.Box 176

Gooding, Idaho 83330

[1U.8. Mail [ Fed Ex 00 Hand ¥ Fax

Patrick D. Brown

Hutchinson & Brewn

104 Lincoln Street

P.O. Box 207

Twin Falis, Idaho 83303

0 U.S. Mail [JFed Ex 0 Hand % Fax

(AL 1777~

Dana L. Hofstetter v
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Dana L. Hofstetter, ISB #3867
HOFSTETTER LAW OFFICE, LLC
608 West Franklin Street

Boise, Idaho 83702

Telephone (208) 424-7800
Facsimile: (208) 424-8774

Email: Dana@IdahoWaterlaw.com

Michael B. Schwarzkopf, ISB #2861
ATTORNEY AT LAW

1809 Graham Street

Yakima, Washington 98502
Telephone: (208) 841-8227

Email: mbschwarzkopfi@yahoo.com

Attorneys for
Indian Creek Ranch Owners Association, Ingc.

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 37-296A, 37-717, 37-1216
and 37-7854
Case 39576 MEMORANDUM OF COSTS AND

ATTORNEY FEES AND AFFIDAVIT OF
DANA L. HOFSTETTER

o A g N S e S

COMES NOW the Indian Creek Ranch Owners Association, Inc. (“ICROA”), by
and through its attorney of record, Dana L. Hofstetter, and hereby states that the fees and
costs set forth in the table of fees and costs (attached hereto as Exhibit A) have been, or
will be, reasonably, necessarily and actually incurred in prosecuting discovery-related

motions in the above-captioned subcases since December 11, 2009. This Motion is based

MEMORANDUM OF COSTS AND ATTORNEY FEES AND AFFIDAVIT OF DANA L.
HOFSTETTER -- 1
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upon LR.C.P. Rules 37 and 54. It is also based upon ICROA’s Renewed Motions for
Fees and Costs and to Compel Discovery (and supporting Affidavits), the latter renewed

motion’s related documents filed contemporaneously herewith.

AFFIDAVIT OF COUNSEL
STATE OF IDAHO )
) ss.
COUNTY OF ADA )

Dana L.. Hofstetter, being first being duly sworn upon oath, deposes and says:

(1) Iam Dana L. Hofstetter, counsel of record in this matter for Indian Creek
Ranch Owners Association, Inc. (“ICROA™);

(2)  Ihave personal knowledge of the facts set forth herein;

(3) My firm has been engaged as counsel by ICROA on an hourly fee plus
costs basis in this matter, and I am familiar with the records and meﬁod of timekeeping
utilized by my firm and Mr. Schwarzkopf in this case;

(4)  The table of costs and fees, attached hereto as Exhibit “A”, is a true and
correct copy of the billing entries for attomey fees and costs incurred by ICROA after
‘December 11, 2009 for the pllI'iJOS& of obtaining good faith compliance by City of Hailey
with the Court”s December. 7, 2009 Order concerning ICROA’s Discovery Requests;

(5)  To the best of my knowledge and belief, the attomey. fees and costs
charged, incuired, and projected in Exhibit “A”™, were or will be necessarily and

reasonably incurred in prosecuting these efforts, and they are in compliance with IRCP

MEMORANDUM OF COSTS AND ATTORNEY FEES AND AFFIDAVIT OF DANA L.
HOFSTETTER -2 .
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Rule 54(d);

(6) Additionally, the rates charged are consistent with comparable service and
rates for attorneys with my and Mr. Schwarzkopf’s experience in trial work in the State
of Idaho.

FURTHER YOUR AFFIANT SAYETH NOT.

DATED this 19® day of January, 2010.

Notary Public in and for the State of Idaho
Residing at: Q)ot P =)
My Commission Expires: ' ~7/1 % (e vy

MEMORANDUM OF COSTS AND ATTORNEY FEES AND AFFIDAVIT OF DANA L.
HOFSTETTER -3
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CERTIFICATE OF SERVICE

I hereby certify that I caused to be served a copy of the foregoing document
(including any attachments) this 19™ day of January, 2010, by the pre-paid method(s)
indicated below to:

IDWR

Document Depository

P.O. Box 83720

Boise, Idaho 83720-0098

O U.S. Mail [0Fed Ex OO Hand ¥ Fax

Craig Hobdey

P.O. Box 176

Gooding, Idaho §3330

O U.S.Mail [0 Fed Ex O Hand % Fax

Patrick D. Brown

Hutchinson & Brown

104 Lincoln Street

P.O.Box 207

Twin Falls, Idaho 83303

O U.S. Mail O Fed Ex U Hand % Fax'

MEMORANDUM OF COSTS AND ATTORNEY FEES AND AFFIDAVIT OF DANA L.
HOFSTETTER --4
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12/17/09

12/17/09

12/22/09

12/22/09

12/29/09

12/30/09

12/30/09

1/13/10

1/13/10

1/15/10

MBS

DLH

MBS

DLH

MBS

MBS

DLH

MBS

DLH

MBS

Hofstetter Law Offica LLC (208) 424-8774

EXHIBIT A
TABLE OF FEES!

Telephone conference with Patrick Brown regarding late discovery
responses. Draft letter to Mr. Brown regarding late discovery
TESpONSes.

Telephone conference with Mike Schwarzkopf regarding his
telephone conversation with Pat Brown about overdue discovery
responses. Review and revise draft letter to Pat Brown regarding
same,

Review frial scheduling and sanctions options in view of continued
recalcitrance of Mr. Brown in providing discovery responses.
Telephone conferences with SRBA. Court clerk and counsel. Draft
e-mail to Mr. Brown regarding Requests for Admissions.

Telephone conference with Mike Schwarzkopf regarding drafting
Motions to address overdue discovery responses.

Draft Motion to Extend Deadlines and second Motion for Fees and
Costs regarding Mr. Brown’s additional discovery failures.

Review and revise Motion to Extend Deadlines and Motion for
Fees and Costs

Review, revise and finalize Motion to Extend Deadlines and
Renewed Motion for Fees and Costs and associated documents.
Arrange for filing and service of same.

Prepare for and attend hearing on Motion to Extend Deadlines.

Telephonically attend hearing on Metion to Extend Deadlines

Review City of Hailey’s Discovery Responses. Draft e-mails to
Mr. Brown regarding same.

1.00@
$185/hr,

[
tn
<

®

o9
—_
o
&;
B

2.00@
$185/hr.

0.20@
$185/hr.

4.50@

 $185/hr.

0.70@

$185/hr.

2.00@

$185/hr,

1.6@

$185/hr.

0.5@

$185/hr.

3.2@
$185

? This table does net include fees and costs incurred prior to December 11, 2009 due to overdue discovery.

185.00

92.50

370.00

37.00

832.50

129.50

370.00

296.00

92.50

592.00
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1/18/10

1/19/10

1/19/10

1/20/10

1/20/10

Costs:

MBS

MBS

DLH

MBS

DLH

Hofstetter Law Office LLC (208) 424-8774
Draft response to Mr. Brown’s e-mail requesting further detail 35@
about Discovery Response inadequacies in effort to meet and $185
confer.
Draft Renewed Motion to Compel, Memorandum and Aﬁda\qt for 5.0@
January 20, 2010 hearing. $185
Review, revise and finalize Renewed Motion to Compel, 2.0@

Memeorandum of Fees and Costs and aarrange for filing and service $185
of same

Prepare for and telephonically attend Hearing on discovery 1.0@
responses, $185
Est.

Roundtrip travel to Twin Falls for hearing, Attend hearing on 6.0@
discovery responses. $185
Est.

Total . 33 .7@

3185/r,

1/20/10 - Mileage RT Twin Falls Boise 250 miles @ $0.50/mile IRS rate =125.00

TOTAL (FEES AND COSTS) $6,359.50

p.23

647.50

925.00

370.00

185.00

1,110.00

$6,234.50
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HOFSTETTER LAW OFFICE, LLC
608 West Franklin Street
Boise, Idaho 83702
Phone: (208) 424-7800
Fax: (208) 424-8774

E-Mail: Dana@idahoWaterLaw.com “ECE‘“ E@

FAX COVER SHEET
DATE: Januvary 19, 2010
gcives PO
pepmte
TO: IDWR FAX: 287-6700

FROM: Dana Hofstetter

The information contained in this facsimile may be confidential information ar attarney work product or
both and is for the exclusive use of the intended recipient listed above. Any reading, disclosure, use or reproduction
of this copumunication other than by the intended recipient is prohibifed. [fyou have received this communication in
error, please notify us by collect telephone call immediately and return the communication te us by U, S. Mail,

NUMBER OF PAGES BEING TRANSMITTED (INCLUDING THIS PAGE) _-=- i - E -- !
IF ALL PAGES ARE NOT RECEIVED, PLEASE CALL (208) 424-7800.
ORIGINAL BY MAIL: YES __ NO_X .



