John A. Rosholt, ISB #1037 | RECEIVED

John K. Simpson, ISB #4242 , i)

Travis L. Thompson, ISB #6168 ‘ ,NOV 0 & 2009
Paul L. Arrington, ISB #7198 DEPARTMENT OF
BARKER ROSHOLT & SIMPSON LLP WATER RESOURCES
113 Main Avenue West, Suite 303

P.O. Box 485

Twin Falls, Idaho 83303-0485
Telephone: (208) 733-0700
Facsimile: (208) 735-2444

Attorneys for A&B Irrigation District,

Burley Irrigation District, Milner Irrigation District,
North Side Canal Company, and Twin Falls

Canal Company

THE DISTRICT COURT OF THE FIFTH JUDICTAL DISTRICT OF THE STATE OF

IDAHQO, IN AND FOR THE COUNTY OF TWIN FALLS

) Subcase Nos. 1-217, 1-218, 1-4024, and 1-4025
In Re SRBA ) (Minidoka Power Rights)
)
Case No. 39576 ) Subcase Nos. 1-2068 and 1-4054
) (Palisades Power Rights)
)
) AFFIDAVIT OF TRAVIS L. THOMPSON
) IN SUPPORT OF SWC OPPOSITION TO
) STATE’S AND UNITED STATES’
) MOTIONS FOR SUMMARY JUDGMENT
)
STATE OF IDAHO )
) ss.
County of Twin Falls )

TRAVIS L. THOMPSON, being first duly sworn upon oath, deposes and hereby states as

follows:
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1. I am an attorney representing A&B, BID, Milner, NSCC, and TFCC in the above-
captioned matter. I am over the age of 18 and state the following based upon my own personal

knowledge.

2. Attached hereto as Exhibit A are true and correct copies of excerpts of 4
Historical Review of the Power Privilege at the Minidoka Irrigation Project, Idaho: 1909-1974
(Historical Research Associates, Inc., July 25, 2002).

3. Attached hereto as Exhibit B is a true and correct copy of the decree issued by the
Twin Falls County District Court in Twirn Falls Canal Company v. Charles N. Foster, et al.
(commonly referred to as the Foster Decree).

4. Attached hereto as Exhibit C is a true and correct copy of excerpts of the
complaint filed in the Burley Irrigation District, et al. v. Henry Eagle case (Twin Falls County
Dist. Ct., 5™ Jud. Dist.).

5. Attached hereto as Exhibit D is a true and correct copy of excerpts of the
Stipu.latz'on entered by the Twin Falls County District Court in the Burley Irrigation Disirict, et
al. v. Henry Eagle case.

6. Attached hereto as Exhibit E is a true and correct copy of the Findings of Fact
and Conclusions of Law entered by the Twin Falls County District Court in the Burley Irrigation
District, et al. v. Henry Eagle case.

7. Attached hereto as Exhibit F is a true and correct copy of William Burpee’s July
25, 1966 letter to John Rosholt.

8. Attached hereto as Exhibit G is a true and correct copy of William Burpee’s

November 28, 1966 letter to John Rosholt.
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9. Attached hereto as Exhibit H is a true and correct copy of Wiliam Burpee’s
December 14, 1966 letter to John Rosholt.

10.  Attached hereto as Exhibit I is a true and correct copy of Williams Burpee’s
September 6, 1967 letter to John Rosholt.

11.  Attached hereto as Exhibit J is a true and correct copy of John Rosholt’s July 9,
1968 letter to William Burpee.

12.  Attached hereto as Exhibit K is a true and correct copy of the October 1, 1934
Contract between United States and Idaho Power Company for conservation of Snake River
water and furnishing transmission service.

13.  Attached hereto as Exhibit L is a true and correct copy of the June 15, 1923
Contract Between the United States and the Idaho Power Company, Relative to Power Rights at
American Falls, Idaho.

14.  Attached hereto as Exhibit M is a true and correct copy of the Disclaimer entered
by the State of Idaho Attorney General’s Office and Watermaster Henry Eagle in the Aberdeen-
Springfield Canal Co. et al. v. Eagle (I1daho 7™ Dist. Ct., July 9, 1968).

15.  Attached hereto as Exhibit N is a true and correct copy of the State of Idaho’s
Response in Opposition to the Idaho Powe Company's Motion to Designate Basin-Wide Issue, or
Alternatively, to Consolidate Subcases on Common Issue filed in subcase nos. 1-217 et al. on
October 4, 2007.

16.  Attached hereto as Exhibit O is a true and correct copy of the Judge Melanson’s
Order Deconsolidating Subcase 00-92026 and Order of Recommitment fo Special Masters

issued in consolidated subcase no. 00-92026 on July 1, 2008.
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17.  Attached hereto as Exhibit P is a true and correct copy of the Judge Melanson’s
Order of Partial Decree for General Provision in Basin 31 Regarding Obsiructions in Camas

Creek and Tributaries issued on February 18, 2004.

Further you affiant sayeth naught. y
~
DATED this j/day of November, 2009.

Travis L. Tﬁbfnpson

SUBSCRIBED AND SWORN to before me this 3 day of November, 2009.

“lﬂilll'n.,
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£ . H ﬁry Public for State of Idaho
Y a \C H Regiding at Twin Falls, Ida?
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A Historical Review of the -
Power Privilege at the Minidoka Irrlgatlon PrOJect,
- Idaho: - - -

1909 1974

Prepared by

Historital.Reseal‘ch Associates, Inc.
Alan S. Newell, M.A., Principal Investigator -
Matthew C. Godfrey, Ph.D., Project Historian

" HISTORICAL |8
~RESEARCH

| ‘ASSOCIATES,
S INC:

_ Prepared for
Umted States Attorney for the Dlstnct of Idaho -

July 25, 2002
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Inﬂuenced by these proclamations, the House voted dowﬁ Madden's amendment, as well as
other ones he proposed. But controversy over the bill contimied; especially wﬁen,Oscar
Underwood of Alabama submitted an amendment stating that the Reclamation Service, as of J uly o
1, 1915, would have to make investigations of the costs of all of its proposed projects that year,
make the results pubhc, and then request the necessary appropriations from Congress. Although
western representatives believed that this amendment would cause unnecessary delays, it _
overwhelmingly passed the House by a vote of 17 810 49, The payment-extension bill elicited
few other disagreements, and the House passed the entire bill on July 30.3 On August 13, nearly '
six months after 1ts introduction, the Reclamation Extension Act became law (38 Stat, 686). '

The Establishment of the Minidoka Pro;ect
One of the first projects to develop under these reclamation statutes was the M1md0ka Project |
on the Snake River in southem Idabo. The government had prewously explored the possibilities
of lmgatlon in that region in 1889 and 1890 when the U.S. Geologlcal Survey undertook
exammatlons Wheri the Reclamation Act passed, data about the area were readily available to
the Reclamatlon Service and to those in Idaho who would coordinate the federal program. Based
on these data, Secretary of the Intenor Ethan A. Hitchcock withdrew from public entry the land

that would become the Mlmdoka Project on November 17, 1902 and he authorized the

* construction of irri gatmn facilities on April 23, 1904.?’6 The government planned on building
_two structures: Minidoka Dam, the mam facility, and Jackson Lake Dam, a stc_irage Teservoir.

Those settlers on the 120,000 acres immediately around the Minidoka Dam, constructed near the
Minidoka rapidsin the Snake, would get their water either through gravity distribution (for those
on the north side) or through pumping (for those on the south side). Construction of these

'facmnes began in 1904, and the canal and distributing systems were completed in 1907 (See map-
" on following page). When the project began operating, it provided water to the towns of

35 Congressional Record, 63d Cong., 2d sess,, 1914, 51, pt. 13:13010-13012.

3 U.S. Department of the Interior, Water and Power Resources Service Prq]ect Data: 1981 (Denver: Umted
States Government Printing Office, 1981), 643.
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Heyburn, Paul, Acequia, and Rupert, which "represented the first irrigation water provided by
the U.S. Reclamation Service.""’ . '
But before settlers on’ the south side of the river could reap the benefits of reclamation, a

power plant had te be developed to drive the pumping mechanism. In 1908 construction began

' on the Minidoka plant, and in 1909 the first units were put into service, thereby providihg water

to south side settlers.® The pumping facility did not require all of the power produced by the
plant, and the excess power was marketed to the towns of Rupert, Heybutn, and Burley
beginming in 1910, providing them with a cheap source of electricity.”’ Indeed, the Reclamation
Service assured project settlers that power rates would be "as low as is possiblr:z,““0 and the
plant's production became an important part of the Minidoka Project. |

As the project and power plant continued to dévelop, water users on the north side of the
river decided to organize themselves into the Minidpka Water Users' Association. Mediati:ig
between theit constituents and the Reclamation Service, this association incited "considerable -
agitation . . . Which resulted in the bettermént' of conditions" on the project. Butin 1913,
irrigators decided that they needed a "stronger orgaz']j:cation."41 Pursuant to Idaho state law, ﬂiey

thus formed the Minidoka Irrigation District (MID) in July 1913, an organization representing

" water users on the 78,000 acres known as the Gravity Unit.* The settlers on the South Side

. Quotation in Leonard J. Arrington, "[rrigation in the Snake River Valley: An Historical Overview," Idakio
Yesterdays 30 (Spring/Summer 1986): 6; U.S, Department of the Interior, Wafer and Power Resources Service
Project Data, 643; Coate, "Bederal-Tocal Relationships on the Boise and Minidoka Projects, 1904-1926," 2; Mark
Fiege, Jrrigated Eden: The Making of An Agricultural Landscape in the American West (Seattle: University of

" ‘Washington Press, 1999), 95; House of Representatives Committee on Tirigation of Arid Lands, Hearings Before the

Committee on Irrigation of Arid Lands of the House o ‘Representatives-Relating to Projects for the Irrigation of

Arid Lands Under the National Irrigation Act and the Work of the Division of Irrigation Investigations of the
Agricultural Department in Connection with Irrigation of Arid Lands, 58th Cong,, 3d sess., 45-48. :

* Wilbur v. Burley Irrigation District, 58 F.(2d) 871. See also P, M. Fogg, "A History of the Minidoka Project,
Tdakio, to 1912 Inclusive," 53-56, Box 1, Minidoka Trrigation District Files, United States Attormey's Office, District
of Idaho, Boise, Idaho [USAO]. ' R _ ,

3 wprospective Commercial Load Growth and Power System Requirements: Minidoka Project," R. O. Draft of
July 20, 1949, Box 21, Minidoka ¥erigation District Files, USAO. )

“ Quotation in "Mizidoka Project; July 28, 1909, Meeting with the Comumittee," 3, Box 1617, General File, '

Office of the Secretary of the Interior Central Classified Files [CCF], 1907-1936, Entry 749, Record Group [RG] 48,
“National Archives and Records Administration IT, College Park, Maryland [INARA II]; see also "Minidoka Project,

Rupert, Idaho, July 27, 1909, Meeting of the Secretary with Committee of Water Users," 4-3, Thid.

. #y K. Tensen, "Minidoka Frrigation District," 329, in "Annual Project History, Report of Construction and
Operation and Maintenance, V_olumc X1, Year of 1917," Box 1, Minidoka Irrigation District Files, USAO.

2 Hyatt and Redford, "Brief," n.d., Box 22, File 832, Minidoka Trrigation District Files, USAO. For general
information on Idaho irrigation districts, see William F. Ringert, "Irigation Districts: Purpose, History, Funding,
and Problems," Jdaho Yesterdays 30 (Spring/Summer 1986): 64-70.
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V. Minidoka Power Problems, .1'9'305-19405

Asthe federal govemment fonnulated anew power policy in the 1930s, the Mm1doka PI‘OJ ect

faced some energy problems of its own. Demand for power increased on the project, but the

plant could not keep up, in part because of droughis that depleted the Snake River, and mpart
because of pumpmg requirements. These energy shortages led the Bureau of Reclamatlon to
enter into contracts with both the MID and the Idaho Power Company to furnish more power to
the project, forcing the BID to file a lawsuit agamst the Interior Department. As the MID and
BID contmued to ﬁght over profit allocation, and as the power situation became more
complicated on the Minidoka Project due to imported electnclty, the govemment dec1ded in the
1940s to negotiate with both districts for their power nghts. Although no settlement was -
reached, the foundation had been laid for further acquisition negotiations and for the -
establishment of the BPA as the marketing authority for soufhem Tdaho. .

The M1mdoka lrrlgatlon District’s 1935 Contract
In the late 1920s and early 1930s, drought conditions reduced both the amount of water

—__flowing to the Minidoka Project from the Snake River and water levels in the American Falls

storage reservoir. The water shortages led to severe crop losses, especially in 1934, as not
enough water was available in the late summer for irrigation. Part of the problem was that in the

wiiter, operators 1_'e1eased_'225,000 acre-fee_tv of water from the American Falls Reservoir in order -

to keep the Minidoka power plant and the Idaho Power Company's American Falls plant

operating. This "waste of water {was] inimical to the imperative need for preservation of
irrigation in the Snake River Valley."*" In addition, during the irrigation season, pumps on the

south side of the projecf demanded nearly all of the power, leaving little for the commercial

power business. Since enterprises and consumers depended on a year-round secure power.

supply, the proj ject's energy sales suffered. The secretary of the interior brought in power from

_ outside sources to supplement the Minidoka plant during the unga’aon season, but as water

¥R E Stoutemyer, Memorandum for the Commissioner, March 12, 1940, 16, Box 759, File 320, BOR Project
Correspondenee Files, 1930-1945, Entry 7, RG 115, NARA-RMB. Stoutemyer was quoting from the district court’s
Findings of Fact in Burley Irrigation District v Ickes .
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1934,

shortages worsened, "further measures of conservation became necessary both to fulﬁll irrigation

requirements in the project . .. and to'preséi've the commercial business."??°

- Realizing the seriousness of the situation, the Bureau of Reclamation developed a way to

“supplement power on the Minidoka Project while also storing winter water for summer use. In

the late 1920s and early 1930s the bureau discussed building a power plant at American Falls,
but in the fall of 1933, the Idaho Power Company, which already had a piant in that location,
submitted a different proposal. The corporation said that it "would waive its right to its reserved
255 ;000 acre-feet of the winter flow of [the] Snake River" and would i)mviﬁe the Minidoka
Project with as much supplemental power as it needed if the government would abandon plans
for the American Falls plant.*?! " Throughout the first months of 1934 the bureau, the company,
and proj ect officials discussed this idea, and finally reac];éd an agreement in the summer of

The parties agreed that the Idaho Power Company would shut down its American Falls plant
in the winter, and then give the Minidoka Projebt as much as 4,000 kilowatts of firm power.
during the immigation season. Throughout each winter, the company would also provide up to

10,000 kilowatts to supply the project's needs. ‘This would allow the Minidoka plant to be idle

¢

during part of the winter, ﬁle'reby preserving water for irrigation use. In exchange, the
government promised the Idaho Power Company all of the surplus energy produced at the Black

222 and agreed not to build its own generator at

Canyon power plant on the Boise Project,
American Falls. On October 1, 1934, the company and the United States signed a contract

providing for these features.**

20 porley frrigation District v. Ickes 116 F.2d 536. See also draft of "Findings of the Secretary of the Interior
as to net profits from the Black Canyon and the Minidoka Power Plants, through sales of power on'the Minidoka - -
project and towns adjacent thereto, during the year 1935," December 9, 1935, Box 18, Power Credits File, Minidoka .
Irrigation District Files, USAQ, : . "

221 gyoutemyer, District Counsel, to Commissioner of Reclamation, November 4, 1933, Box 760, File 320, BOR.-
Project Correspondence Files, 1930-1945, Entry 7, RG 115, NARA-RMB. . _

22 giontemyer had first suggested this exchange in April 1934. The bureau was already conducting a similar
swap whereby it traded Black Canyon's winter output to the Idaho Power Company in exchange for transmission
service. Stoutemyer to Commissioner of Reclamation, April 26, 1934, Box 760, File 320, BOR Project
Correspondence Files, 1930-1945, Entry 7, RG 115, NARA-RMB.

223 nCoptract Between United States and Tdaho Power Company for conservation of Snake River water and
furnishing transmission service," October 1, 1934, attachment to "Contract Dated Jan. 1, 1935 with Minidoka
Trrigation Distriet (Secure Collection of Required $50,000 per year to apply on cost of Black Canyon Dam, Power
Plant, and Deadwood Reservoir), Box 729, File 222, BOR Project Correspondence Files, 1930-1945, Entry 7, RG

... continued on next page
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rlesdings miie ‘ﬁm Lhis gause, Do and the sams are hersbvy
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it is further OEDEGZ D, ADJUDGED, AND DECEEXD that the
rertieg to thia astion, or itheir predscessors in interest,
whose righis avre sfjudioated by thie action, aid Tazpactively
appropriate and divert from the Snaks Alver the quantities
of wzater hersinsfter stated, on the dates s9 hereilnafier
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horgby aﬁardad the uss of ithe waters of Susnke Hiver, divertisd
from & polut on the louth 3ide of the 2aid Snske River at s
point neur the gusrier sorner beitwesen tections 9 =nd 4,
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Shaet the piaintifff, IR PaLLd saHAL LUHDLRHY, be mnd

it ig hereby swarded the use of said waters of the matural
#1ow of ssid Sneke Hiver diverted st the Eilser Dam om the
South side of the Smeke River, throngh what is commonly

Imown as the Twin Falls Somth 8ide Cansl, for use nﬁen the
lands lying in Twin Fslls County, Idsho, South of the Snake
River and Fast of Iitile Salmon River, {o-wit: Sections 27,
28, 29, 30, 31, 5%, 33, %4, in Tewnship Texu (i0) sowmth, Renge
Nyenty-one (21) Esst of Bolse veridion; Seeiions &1, 34, 35,
36, 25, in Townehip Tem {10) South, Henge Twenty {20) Zast

of Boise Heridlen; sectlons 2, 3, 4, 5, 6, 7, 8, 9, 17, 18,
19, 20, in Township Zleven (11} Bouth, ZHange Twenty (20} Last
of Zoise Heridian: Sections 15, 186, 17, 18, 18, 50, 21, 22,
23, 24, £5, 26,27, 8, 29, 30, 51, 32, B3, 34, &, 36, In
rowmship ¥en (10) Soutk, Renge ninetesn {19} Ess8t of Zoise
ﬁeridian;Aaections 1, 12, 13, in Tewnship Zleven (11}

seuth, Range Eiﬁeteen {19} East of Lolse Heridlen; Zeations
4, 5, &, 7, 8, 9, 10, 11, 12, 13, 14, 15, 15, 17, 18, 19, £0,
g1, 22, 25, 24, 25, 26, 27, 28, %9, 30, 51 2, 38, %%, 35,
%6, in Township Ten (10) South, Renge 2ipghiesu (18) Bast of
Boise Heridiam; Seotions HoSe (id to thirty-three (33)
inelusive in Township Eleven {1l) Houth, Iunge Bightesn (18)
Bogt of Boime Meridisn; Seations Hos. Twenty-nine {22) %o
‘.’Chﬁ.rty—sii {36) inclusive, in Township Kins {e) Seuth, Remge

seventeen (17) Esst of Polse Heridian; ALl of aald Lownaship
i

in Pownship Ten Jouth (10 s} Renre 3eventesn {17) Zest o
nodse Horidlsn; Sectionms Fos. Ome (1) to fifteen (15} in~

ciusive and Sestion Twonty-four (£4) in Lownship Kleven {11)
south, Renge seventaen {17) Hast of Doise llerldien; 3ections
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Sixtean (16) TO if Fuy=mas vmvs =0 \
nine (9) South, Renge Siztesn (15) Tast of oise yeridiang
cagtions Hos. Ome {1} to mhirty-slx (%6} incluzive ix JWDe
wer {10} South, Renge Sixzisen {16 ) Eas% of BJoise Haridian;
asctions 1, 2, 12, in cowaghlp Tleven (11) goudh, Zange |
aizbtesen (16) Bast of Bolse Esri&imi; aggtions Fog. FiVE

{5} to Thirty-six {36] insluslve 1o Townsniy Bine {9) soabh,
& Heridisng HSegtlons Koas

Range rifteen (15) Hamb of Dois
» Tovnship Ten {10

L.Fn

ope {1} to Thirty~-six {36) ingluoive
south, Ramge Fifteon (i5) Zast of .}aise Meddlia
6, 6, 7, in ¢ posmahlp Bieven (2 51} Sonbhk, Dung
znat of Boiss Meridisn; Oecbloms '.;‘:‘::emtym:jig-m- (28) 4o

Chirty-three (38) incluzive, in Pup. Dight (8) Soud

rourteen {14) Haslt of Boise wewidien; Ssotioma Fom¥ {4) to
Thirty-zix inclosive, und ection oue (1] In Com, Hine {9)

Jouth; fange Fourileen {14] Eze
ome (1) to Uwelve (157 Ins iasive, snf TV
rwenby (20) imelusive, 24 cownship elevsa (i1} 8 yath, Range

gbac Meridismy SHETROIS

}.-.1

pourbesa (1&) Eudd g
25
14, 23, 24,36, in Townuulp Mine (53 2ows

(13} bast of Iolse verigian; weebions 1, B, 20, 11, 1%, 1.3,

14, 15, 16, 22, 25, £1, 24, #5, 25, w7, 8, 33, 3, 35, 30

45 Towaship Ten (10) 3owih, Baaps Shirtseen {12}, Zaat of

3, B, 4, 9, 10, 11, 12, 13, 14,

Toize feridian; yeations 1,

15, A4, in Township Eleven (11) Jonta, Ewnge rhnivieen (13)

igisn; &£11 of sownehip Sine (9) 3soulh,

4

Runge 18 Hagt of mpipe Hewifiaon; viod all other lmadz 1ying
Yortk of the Hein snd fighiine ganals of sns pleintiff's camel

i)
wh=

. b eeem e — EE————P e



BamL@Eh, LOULL of ald Uneke River snd Huast ) szid ILitile
; .

Selmon River; in the following emount from tha following

dute; 35,000 zzcond feet from Octobar 11, 1800, and hershy

desipgnated as Right Ho. 24,

That the defendants, the TWIF FALLS HORTHE STDRE LAND &
WATER COMPANY snd the NORTH SIDR GAHAL COMPANY, LIMITED, ba
and sre hereby awarded the use of seld waters of the natural
flow of said Snele River diveried from = poinf on s2id Snske
River ot the Milner Dam on the Forth Side of the Suaks Ziver,
through whet is commonly known ass the Horth 84ds Twin TFalls
Canal, for nse wpon lande lying on the Horth Side oFf Snoke
River and betwesn seid river gnd the following describhed linee:
Commencing et a point where the Weet line of Usetion Three {3},
Township Ten (10) South, Rangs Bightaen(18) Eagt, Bai,:
rencing thence Horth to the Northwest corner of Section
Trenty-saven {27) in ssld fownship; thence Test to the Horthe
sagt corner, Section Twenty-Tive (25), Rownship Hine (9 South
fonge Twenty (20) E. B.M.3 thence Sovth to the Soniheast
corner of Section Thirty-six (36) in said townghip and
renge; ‘thence Zast to the Hortheasi aornmer of Hesetion Four
(4), Tommship Ten (10) Sonth, Eangé Twenty~ons {21} SHoet,

Be Hej thence South nlong section lines %o the Horth bank of
snake Eiver, ineluding within the ebove arsa sll the Lunds
inclvded within Iist six, beling 4 Carsy ilet Sepregsiion Ilst
filed iﬁ the United states Land 0ffice st Haileyr, Idsho,

énd comprising the lands comnonly knowm as the First sagre-
gation under the cansl system of the Twin Fallg Horth #ide
Land and Weter Company; 1in the followlng smouxrt from the

Tollowing date: 400 gecoud Teet from Ostober 11, 1%90, and

u?—




hereby deslznall

L1

Right

rhet the defendsnt,

PHE U

NaE LS
i '

DEIDED STATES and hig sroessxos

Il Jive tSwurw

HO: Do

the DECEIUVARY OF THE L¥ERRLOT OF

g §n v2fice, ie hereby

awerdsd the use of the weiar &L 1ha nuturﬁl £igw of the

gnrle Hiver Alvarted 2t

iying in the wnddoke Projeet uﬁﬁﬂx‘ihw
Teo jeet in Kinidois and ©

ing omount Trom s Lollowls

yareh 26, 1905,

hershy designated

Hiniﬁukﬁ pus for uhe THEND 4he lands
canszls of the winidoks

2

geis a2, Idshe, in the 01100

wHas sapond faat from

e - T .
2ilght Ho. o

FISET 504 4e
_Thaﬁ the ﬁefanasnta,-‘ﬁi oA FLALLE RIREE 317R LD ARD
WATEE COHDANY, end the XouTR EIZE AT, DOHEARY, e herehy
awerded the uss Of Lhe whieTn 9L A48 neiurel L10W of Snake
river Giverisd at Filuse oWn gp chip dorik nide o3 Beske
miver Tor mse on lends iying wnder cho gemsl of ths Horih

side Cenal Compeny, iN
dates
night
Stata

fesigneted &8
perait of the
- and belug the

2eE0 seaond fozt £rom LK

righi taken

vpe tollowing suommt Trom bhe

nobohor T, 1905, and mewaay
fos 4, o2l ripght being avlasnaed Ly the
Lrginger of ihe stzte of Tdsho, 0. 1403,
cub by the LWL Talls Lend &

and henoféd of <he shove namsd

weter Compony for vhe use
Horth side Cemnal COLRRILT, seid wight ineluwding nixo & stovage
right fod who phovggy of walor % 4ne snake River =8 FILOEN
by sald perniie

REGHY 10, Be

That
AHD watad oiEally nud
hereby cwarded the nge

of =ald

+he &sfeadants, -

+ha BONCE

snpke River giveried &t ilzier Lam ou

w7 TALLE HORTY SIDE LATY

AR I T

’.Jhs..! CJ"JM_'..,I. Fd N ays

SLUE

a wetars of the natnral fiow

oF i

tha Horth

e



53ide of the ::‘-.nai'_"};'iivar, for use on toe L8N ) Aying waues

the capel of said company on the forth 3ide fwin Fallip
Froject 1n the following amount from Juné 16, 1908; 890
gsssond feet, or sc much thereof as together with the xights
heredn shove ewerded 1o the North 8ide Csnsl Company shell
meke o totsl of 3,000 seaond feet, the capasity of the canal,
hereby designated ss Right Ho. 5, same being evidensed by the
state Enginesr's Weter Permlt Ho. 5,762, which right hag been
duly trsneferred to i he Twin Falls Yorih 5ide Iead snd Weter
Compeny for the use and benefit of the defendent, the Hoxth
side Canal Company.

BIGIE HO. 5
That the dafendent, THE SECREIARY OF TED IRTERIOR OF
S8 UYITED ST2PEY, snd his successors in office, 1s hersby
aworded the use of the weters of the natursl flow of Snzle
River, &iverted at the ¥inidoks Dam for mwse oz the lands
1ying under the canzls of the Hinidoks Frojent in Hinidoks
snd Csssis Comnties, Idsho, in the Following smount from
lugust 6, 1908; 1,000 second fewt, heéeby issignateld am
Right Yo. 6.
RIGHT H0a Ve
That the dePsndants, THE SWIF PALLS HORIE SIDE LARD

AND WATER COMPARY snd the HOZLE BISH OrhaLl OOMRASY, sre
horeby awarded the use of the welers 0¥ the natural flow

of Smake River, to be diverted st the Hilmer Dam on ths

norih Side of dnske Kiver, for the use on the lends lying
under the esnal system of said company in the following

smount from June £, 1999: BOO mecond feeb, or 80 muoh

thersof as together with the prior rights hereln chove awarded

to the Horth sids Cansi Company will maks e total of 5,000

- -
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compexy, hershy éesignated as Xight Mo, ¥, Dswo belng

evidenced by the Ferimit of %he Sisie Inginesr of Idaho,
Hu. 4455, whieh was teken up for the use ond beneflt of
the North 3ids Canmul Uompoxnys
HIGEY HO. 8

Tret the defondent, the SEURETARY OF THE INTERIOR OF
TEE UHITHED STATHS and his successors in offise, is herehy
ewsrdsd the uee of the waters of the natural flow of Harsh
Crsek, a teibulsry of Snake iiver, in Casals Gounty, om the
lands lying under the zenals of the inidoka Project in

=, 18sho, in the followling amount from the

Qasgis Cound

Foilawine date: 180 zecond fest from April 10, 1909 herud
it h b ] E ]

desiznatad a8 Dight Bo. 8.

WIGHET HD. Ye

nhtat the deferdawt, tho JBURETARY OF THE TEZIALA CF

IR UNTTED 5UATES, sud his succesuvors in oifice, IS hersby

TR

guarded %le uge of the waters of tas nstursl flow of Sn

Fiegr at #iaddoka Dem for vower, light, manufasturing, amd

punping purroses in the #p1lowing amount snd Irom the followw

ing Gate: £&,500 woeond faat From June 15, 1909, and 200

gecornd feet from July 1, 1912, seid water to bs returned to

sneke Fiver below the dinldoka Jam sfier being used for 2oLl
nower worposey, sud hereby designated as iighli Ho. 9,

nicesr Ao, 10.

STENET LAY UF TEY INTSRIOR OF

what the defsndent, vhe SIWIED -

UnICID STATIR, swi his swocessers in offios, ig hereby

oy
ERp =y

"

awarisi the vee of the woters of the natnra Tlow of Snzke

River for the purpose of Tilling iaoke Julootd Reservolr

inidoka Dam, suzid weter io be therveaiter drawn out

w1 Qo
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and used for irrigation &né domestie purpbseg in the
follewing smount from the Zollowing date: 2,500 seaond-
Teet from December 14, 1909, hereby designated as Right No. 10,
RIGET HO. I1° )

That the defondemts, THE WiN FALLS ﬂDﬁTH SIDE LARD
AND VATEE COMPANY and the HORTH SID: CANAY COMPANY, are
hareby awnrded the tss of the wsierz of the nat virsl flow
of Snake River at Hilner Dam, to he dlverted on the Horth
Side of the ﬂnske'ﬁivsr &t Hilner Dam, for use on the ands
mder the gennl sysiem of saig aomnauy in ike following
smount and *ram Fune 2a, 1910 3,000 secona faet, or so mueh
thersof ag together with the prior rights herelofars shove
awerded to the Nerth 5igde Canal Compsny shall maks o totald
mount sworded to anig company of 4,000 mecond fest, the
gapacity of +4he eanal Bystem of maig company, hsrsby depignated .
7 Tight Ho. 11, eaid right beinz ovidenced by smended Permit

Hoe B717 of the staie imglnesz of the state of Idgheg,

BTORED VATER,

It ip Ffurtier QRDEILD, ADJULGSD AND DLSEESD Lhat the
stored water of the #nake fiver now or hersafter stored in
Lake ¥nleott reservoir and Jackson Lake Reservoir, as at
Present congiructed, isg hﬂvaby avarden te the Hz0Tum .3y oF
PRI INVETIOR OF s UHIDED 275953 dnd his successors in

office, opers iting undar the Hetlonal Reclamatian iot, subjeat
to eush sontruots as he mey herecafter make Lor the delivery
thereo?; end unless otherwive providsd by contraet, shall be
felivered io Yhe Mnidoks Fro jeal &nd canal systen.

It is furiher Ordered, Adjudged and DEonseD that the

giored weters from the »ropossd enlursemsnt of Jeckson Tuks

-11l~
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Reaorvolyr shall when avallasble be distributed as provided
in the contrsct hetween the United Ststes, the iuhn Irri-
gation and Canel Compeny, snd the Twinp Falls Cmmal Company
for the enlargement of sald reservoir, f

The ~ights decrsed to the Zwin Fzils Yorth uiﬁ& Iﬁuﬂl
end Ueter Comrunmy spd the Horth dide Cessl Company, Ll:"ﬁmd
excert ss herein olherwise wrovided, are fur uss ipon lanis
lying Jorlh of Sueke River amd betwesn sald river, tho firat
segrogoiion, sud the following deseridsd lines: Cosmens ing
on the Jozlh line of ihe lzads imeludad in the fizst sssgrow

gavion 2% the Jovthenst corner of Seoiisu Twenty (23},
Township Nine (9) south, Range Twernby {20) Huub, EJde, thnuse
Horth to ths Horihenst cormer of ooié geatlon: thance wemt
to the southwsat corner of Seetlon Ralrtesn (13}, Sowmenin

Hine (%} ﬁonxh, Renge Hineteen (18} &, Boil, thenee Dorilto

the Hortheagt cormer of sectisn Zleven {11}, in meld Yownahip:

o

thence qest Yo {ths 3ovthwest eornoy of Ssetlon hhree {3) in
sald Townshlp; themes dorith Lo *thu Fooithengt corner of Sestion
Thirty~ihves (33), Townsoip =ight (3] douth, Hange Hinetean

(19} B., bBoM., thones ¥est to +he zZoutiwest cormer of Seoiion

nda
n abe bl

91

i

—
fore

Thirty {30
corner of dection Thixrty {(33) -in oedd vownshdy; thense Uast
to the southwodt corner of dechion Twaniy-~ihres (835) Yownahin
Slght {8) Jouth, Qupms Biditeon (13) 2. S.0.7 whsucs Jiovih
to tha Horbheost cornsr of seatilon Yhras (3), Yownship Seven
soutin of Aunme vizhtesn {18), He Buile; thenca iast s the
Jortheest cornevr of Soction Three {3), Yownship Ja?éa {7)
south, Range dixzbtoen {18) H. Bs ¥.} thonce Horth 4o ths
Hortheast corns: of Ssetion Thirty-twe (22}, Township six
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Y
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7

(6} south, of GKange Sixteen {16} E. Beile; thence Wesi To
the Horthwesi corner of Seetion Thirty-~one {Z) in ssid
Townahip; thence North to thé.ﬂartheaat garnsr of Section
Twenty-fomr {84}, Township Six (6}, South, Renge Piftesn
(15) Be Byla; thence West to the Southwest sorner of Sectlon
Fifteen (15), Township Six (8) South, BRenge Pourteen (14)

Be Baie} thonce West to the Hslad River; thence Horth slong
the Mslsd River and Big Wood River ¢e 1tz inter-seciion with
the 3Zouth Line of Seetionm Téentf-twa {22}, Rownship Five (5)
South, Rengs Fouriesn (14), E. Bie: thence West to the
southwest eorner of sSeciion Twenty-three (235}, Township Fivao
{8) South, Renge Twelve (12) 2. BeH.; thence Horth to the
Hortheast corner of 3ecidon Mifteen (15) in srid Township;
thencs w“sst to the Southwest corner of Seetion Seven (7),

in sailf Township; thence Horth to the Horihwesi cormer of
gaid Seotionm teven (7); thence ¥esl to the Northwest gorner
of Sectlon Zeven {7), Township Five (5} Somth, Range Zleven
(11), Eu« BeMa} fhence South %o 3nake Zlver.

It ig further ORDINED, ATDSUDISD AHD DECIEESD, until
octherwise provided by Statute, the 5tale Ingineer of the
5teins of Idasho, or his duly suthorized deprmiy, shall deler-
mine what part of the Water flowing in Snaile iiver at ihe
Hdinidoke snd Milunsr Dmma, is storupe walers, unﬁ/%%%%
ig natursl Fflow, o3 provided by thoe Idsho Session Lows of
1909, eniltled: "in Acet to »rovide for the safe-~gnarding
of the righte of ihoss Conserving Public ¥#aters in Zesarvolrs
end Frohibiting Missppropriation of such Waters hy vhode
having no Right to the Usc of the Zsme, and Declaring a
Kigdemeanor”, the amount of thé natural flow to be detormined

.



e

e '..‘aﬁimh ‘atural flow wcmla. pe, if ouaffected by the diversions
) ‘-"cr s0ts of the parties persta or sny or sither of tham or by

. bPwin Falle Prdjects are stitled to be mezsured 0 them &t

the relasse of storsd water, _-t.ha natuesl flow to whish the

the Hiiner D=x.
It ig farther 3‘1:‘)1@, ALTUDGRL AFL IRCRNED +het the
‘|

- !
righis and prieriil s boreinbefore detsymined end swarded :
he ani the same ars esch W then grleted and confirmed &8

agsinat esch end TRy pacety beveto) el susthernore ek

sach snéd 11 cleisms to ke wetrwy of ihs arele pPiver by ssch
or sil or saeid periiee mriverae 1y the rights herein swarded

and determined, be &nd thay ere heTeRT holé
smch parbies forever Lew
Tone in Open Couds “pie 20bh day of Juns, 1913,

By the Court.

piatriet Judgeé.
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IN THE DISTRICT COURT OF THE BELEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

BURLEY IRRIGATION DISTRICT, an irrigation
district organized and existing under the laws

of the State of Idaho; MINIDOKA IRRIGATION
DISTRICT, an irrigation district organized and
existing under the laws of the State of 1daho;

MILNER LOW LIFT IRRIGATION DISTRICT, an
irrigation district organized and existing under

the laws of the Siate of Idaho; TWIN FALLS CANAL
COMPANY, a corporation; CLARENCE H.

TILLEY; WILLIAM KENDELL; FALLS IRRIGATION
DISTRICT, an irrigaiion district organized and
existing under ihe laws of the State of Idaho; A & B
IRRIGATION DISTRICT, an jrrigation district
organized and existing under the laws of the State

of idaho; OTIS ORTEN; AMERICAN FALLS
RESERVOIR DISTRICT, an jrrigation district organ-
jzed and existing under the laws of the State of ldaho;
AMERICAN FALLS RESERVOIR DISTRICT NO. 2,

an irrigation districi organized and existing under

the laws of the State of Idaho; NORTH SiDE CANAL
COMPANY, a corporation; ABER DEEN-SPRINGFIELD
CANAL COMPANY, a corporation; REBECCA
HOLDEN, a widow; BLACKFOOT IRRIGATION CcO.,

a corporation; BRAMWELL DITCH CC., a corpora-
tion; BUTLER ISLAND CANAL CO., & corporation;
BUTTE & MARKET LAKE CANAlL CO., a corpora-
tion; CLARK & RDWARDS CANAL CO., a coOrpora-
tion; CORBETT SL.OUGH DITCE CO., a2 corporation;
DANSKIN DITCH CO., =2 corporation; DILTS: IRRI-
GATION CO., LTD., a corporation; DEWEY FOX;
HARRISON CANAL & TRRIGATION CO., a corpora=
tion; MARVON M. NEWBY; IDAHO IRRIGATION Dis-
TRICT, an irrigation disirict organized and

existing under the laws of the State of Tdaho; MARVIN
M. JOHNSON; WILLIAM §, HOLDEN; TED BLOSCH, .
MARVEL JOENSON and V. E. HIER; LaBELLE
IRRIGATION CQ., a corporation; LIBERTY PARK
IRRIGATION CO., a corporation; LONG ISLAND
IRRIGATION CO., a corporation; ROBERT D.
MACKAY; JOHN L. NELSON, ADRIAN NELSON,
ERVEN SCOTT, VELMA ANDERSON and LAURA
ANDERSON; NEW SWEDEN ITRRIGATION DISTRICT,
an irrigation districi organized and existing under

the laws of the State of Idaho; CARL JOHNSON;
UTAH-IDAHO SUGAR CO., 2 corporation; PROGRES-
SIVE IRRIGATION DISTRICT, =2 corporaiion; REID
CANAL CO., a corporation; RIVERSIDE DITCH CO.,
a corporation; SHATTUCK TRRIGATION CO., a
corporation; SAM SAKAGUCHI; SNAKE RIVER VALLEY
TRRIGATION DISTRICT, an irrigation district organ-
jzed and existing under the laws of the State of Idaho;
TEXAS SLOUGH IRRIGATING CANAL CO., a corpora=
tion; R. DuWAYNE SCOTT; WEST LaBELLE IRRIGA-
TION CO., a corporation; ENTERPRISE IRRIGATION
DISTRICT, an irrigaiion district organized and
existing under the laws of the Staie of Idaho;

Rt
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RALPH D. MILLER; FARMERS FRIEND

CANAL CO,, a corporation; SALEM UNION

CANAL CO., a corporation; EGIN IRRIGA-~

TING CO., a corporation; INDEPENDENT

CANAL CO., LTD,., a corporation; JAMES

A, CROPT; PINCOCK-BYINGTON CANAL CO.,

a corporation; PINCOCK-GARNER DITCH COMPANY,
a corporation; FALL RIVER IRRIGATION CO.,

a corporation; ST, ANTHONY UNION CANAL CO,,

a corporation; CONSOLIDATED FTARMERS CANAL
COMPANY, a corporation; WILFORD IRRIGATION

& MEFG. CO., a corporation; D. F. RICHARDS;

D. V. HAGENBARTH; AL FRAZIER; SAUREY-
SOMMER DITCH by LeRoy Saurey; FARMERS

OWN DITCH CO., a corporation; TETON IRRIGA-
TION & MFG. CO., 2 corporation; GEORGE BAUER,
BENJAMIN STEWART, ANDREW STEWART, ANNIE
WRIGHT, BOYD HOLLIST and ALICE P. BIRCH,
operating as Stewart Canal; BURGESS CANAL &
IRRIGATING CO., a corporation; CRAIG MATTSON
CANAIL: CO., a corporation; ENTERPRISE CANAL:
CO,, L'TD., a corporation; FOOD MACHINERY &
CHEMICAL CORP., a corporation; ISLAND IRRIGA~
TION COMPANY, a corporation: 3. R. SIMPLOT CO,,
a corporation; THE LENROOT CANAL CO., a
corporation; LOWDER SLOUGH CANAL CcO., LTD.,

a corporation; THE MARTIN CANAL CO., a cor-.
poration; THE NEW LAVA SIDE DITCH CO., a
corporation; NORTH RIGBY IRRIGATION & CANAL
CO., a corporation; OWNERS MUTUAL IRRIGATION
CO., a corporation; PARKS & LEWISVILLE IRRI-
GATION CO., a corporation; PARSONS DITCH CO.,

a corporation; PEOPLES CANAL & IRRIGATION

CO., a corporation; CITY OF POCATELLO, a
municipal corporation of the State of Idahe; POPLAR
IRRIGATICON DISTRICT, an irrigation disirict
organized and existing under the laws of the State

of Idaho; THE RIGRY CANAL & IRRIGATING Cco.,

a corporation; RUDY IRRIGATION CANAL CO., a
corporation; SUNNYDELL IRRIGAT ION DISTRICT,

an irrigation district organized and existing under

the laws of the State of Jdaho; THE TREGO DITCH CO.,
a corporation; WATSON SLOUGH DITCH & IRRIGATION
CO., LTD., a corporation; WEARYWICK DITCH COo.,
a corporation; WEST SIDE MUTUAL CANAL CO., a
corporation: WOODVILLE CANAL CO., a corporation;
and PALISADES WATER USERS, INC., a corporation,

Plaintiffs,
—vS—

HENRY BAGLE, Watermaster, Water
District No. 36, State of Idaho,

Defendant.
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Plaintiffs allege:
COUNT ONE_
L
Since on or about the 3rd day of March, 1958, ihe defendant,
Henry Eagle, has been, and now is; the duly elected, qualified and acting
watermaster of Disirict No, 36 for the State of Idaho.
I
Ezch of the above named plaintiffs and their predecessors have
for many years been diverting water from Snake River and its tributaries to
irrigate land owned by them or their stockholders or electors and each of the
above named plaintiffs herein stipulaie and agree that all provisions of the
hereinafter mentioned decrees (attached hereto and marked Exhibits "A", "B"
and "C" and made a part hereof as if specifically set out herein) are presently

hinding on all parti eto, i.e.:

Exhibit A. The decree entered in the District (':,‘ourt of the
7 /Sixth Judicial Districi of the State of Idaho, in and for the County
of Fremont, signed by Judge J. M. Stevens, in the case entitled
Rexberg Irrigation Company, et al., Plainiiffs v, Teton Irrigation
Canal Company, et al., Defendants, filed December 16, 1910, here-
inafter referred to as the Rexberg Decree.

Exhibit B. The decree entered in the Distriet Court of the
Tourth Judicial District of the State of Idaho, in and for the County
of Twin Falls, signed by Edward A. Waliers, District Judge,
in the case entitled Twin Falls Canal Company, Plaintiff v. Charles
N. Foster, et al., Defendants, dated and filed June 20, 151 3,
hereinafter referred to as the Foster Decree.

Exhibit C. The decree entered in the District Court of the
United States for the District of Idaho, Eastern Division, and
signed by Char_-les C. Cavanah, Distriet Judge, in the case entitled
Woodville Canal Company, Flainiiff v. Clark & Edward Canal and
Irrigating Company, et al., Defendants, dated and filed on June
25, 1928, and hercingfter referred io as the Woodville Decree.

-2~
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1 "And it is stipulated and agreed that said rights in this
paragraph above mentioned and each of them, shall be for the pur-
2 pose of this stipulation, and the decree to be entered herein deemed
10 be of the sameforce and effect as if they had been included in the
3 original Foster Decree; and that whenever the term "Foster Deeree"
is used herein, it shall be deemed to include the two rights of this
4 paragraph above mentioned and that sajd rights shall have any and all
rights and privileges herein granted to the other rights enumerated
5 in the said Foster Decree, and that said rights shall be decreed
herein as follows:
6 .
UTuwin Falls Canal Co., 600 sec. ft., priority date,
Dec. 22, 1915."
"Worth Side Canal Co., 300 sec. ft., priority date,
8 Dec. 23, 1915." -
] iv.
10 Pursuant to said Woodville Decree and the stipulation incorporated
11 therein, as set out in Count Three, Paragraph I, above, the Twin Falls Canal
12 Company is recognized as owning and does own a right to 600 cubic feet per
13 second of the waters of Snake River with a priority date of December 22, 1915.
14 COUNT FOUR
15 I
16 Since on or about the 3rd day - of March, 1958, the.defendant, Henry
17 Eagle, has been, and now is, the duly elected, gqualified and acting watermasterf
18 of District No. 36 for the State of Idaho. |
19 il.
20 Certain of the plaintiffs have heretofore entered into contracts with
2 the Uniied States of America, Burean of Reclamation for the Minidoka and
0 2 Palisades Projects, located in Idaho, in the forms attached hereto as Exhibits
2 Jipnugh ol MGH and "H", made a part hereof as if set out at length hereir
2 Such exhibits are examples of the different types of contracts made beiween
% l the parties hereto and the United States of America. Said contracts were
26 later amended and modified by supplemental and amendatory contracts, copies
a of which are attached hereto and correspondingly marked Exhibits "D (1)",
25 g (1), "E (1), "G (1)", and "H (1), and made a part hereof as if set out
2 at lenpth herein. Said contraets, as amended, supplemexited and modified,
30 include the following paragraphs which plaintiffs allege govern the rights 6f
8 the parties hereto in and to the waters of the Snake River and its tributaries:
32
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under which water may be released from Palisades Reservoir

Paragraph entitled Saving of Winter Water; Special Storage

Right, This paragraph provides for the curiailment of winter
water diversions from the Snake River or its tributaries
during the storage season from November 1 through April 30
and provides for the allocation to the plaintiffs of the water
savings attributed to the curtailment of said winter diversions.

Paragraphs entitled Consent to American Falls - Jackson

Lake Exchange and Redefinition of Jackscn Lake Storage

Rights. These paragraphs, as amended, provide for ceriain
exchanges of American Falls Reservoir and Jackson Lake
Reservoir storage righis by the parties hereto and authorizes
the United States to -operate the space in Jackson Lake
Reservoir on an individual holdover basis.

Paragraph entitled Temporary Storage and Exchange of

Water; Release of Jackson Lake and Palisades Water for

Power Production - - This paragraph authorizes the Water-

master with the advice and consent of the advisory commitiee,
as defined in said contract, to temporari’ly store water up-
stream and make certain exchanges between upstream
regervoirs of storage water 80 as to accomplish the purpose

of retaining water upstream and sets forth the conditions

for power generation.

Paragraph entitled Priority of Certain Existing and Future

Water Rights. -- This paragraph sets by agreement the
priority of certain storage water rights held for Island Park
Reservoir whereby all Palisades contractors agreed that the
storage rights held by the United States in connection with
Island Park Reservoir under Water License No. R-580 and
Water License No. R-686 could be treated as having a
priority date of March 14, 1935; pursuant to this paragraph,
all Palisades contractors also agreed that the United States

~25-
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may contract with American Falls Regervoir District No. 2
so that the rights of that district under Water License No.
15134, with a prioriiy date of March 30, 1921, will be
exercised in accordance with the following example para-

graphs of said contracts:

"American Falls Reservoir District No. 2 to have the
right to divert as natural flow during each irrigation season
under water license No, 15134, having a March 30, 1921
priority, as follows: From May 1 of each irrigation season
continuing during that season so long as there is natural flow
available for that priority, the first 1, 700 cubic feet per
second of flow to be available one-half (1/2) to American
Fals Reservoir District No. 2 and one-half (1/2) to American
Falls Regervoir, except that in any year in which American
Falls Reservoir is full to.capacity on April 30 or fills after
that date, taking into account any water that may be temporar-
ily stored to its credit in: upstream reservoirs, all water
diverted by American Falls Reservoir District No. 2 within
the maximum of 1, 700 cubic feet per second during the year
prior to the initial storage draft on American Falls Reservoir
after the reservoir finally fills in that year shall be considered
as natural flow under water license No, 15134, Nothing herein
shall prevent American Falls Reservoir District No. 2 from
diverting water under said license prior to May 1 of a given
irrigation season but all such diversions shall be charged as
storage in the event the reservoir isnot full on April 30 of
that season or does not fill after April 30 of that season.

Water available at American Falls Reservoir for the
March 30, 1921 priority under waier license No, 15134,
ot her than that to be available to American Falls Reservoir-
District No. 2 as above provided, to be available for storage
in American Falls Reservoir.™
This paragraph further provides that the United States shall
make application to the State of Idaho for the amendment of
Water Permit No. 15134, and the issuance thereunder, with
a priority date of March 30, 1921, so that the remainder of
the right under the permit, 6, 300 cubic feet per second, to
the extent that such right remains outstanding, be used for
storage in American Falls Reservoir, but that such applica-
tion shall not affect Water License No. R-269 having a
priority date of March 30, 1921; the paragraph further pro-
vides that the development of the next 300, 000 acre-feet of
storage by the Unjted States under the federal reclamation

laws by the construction of any storage facilities on Snake
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River or its tributaries above Milner Dam shall be
operated as ﬁ' it had a priority date equal to that of
Palisades Reservoir.

nT.

Plaintiffs allege that the contractual provisions set forth in
paragraphs II, A, B, C, and D above, are binding upon the plaintiffs hereto
and the plaintiffs accept and recognize that their respective rights in and to
the waters of the Snake River and its tributaries are subject to the terms and
conditions of said contractual provisions.

COUNT FIVE
| 1.

Since on or zbout the 3rd day of March, 1958, the defendant, Henry -
Eagle, has been, and now is, the duly elected, gualified and acting watermaster
of District No. 36 for the State of Idaho.

.

The plaintiff, American Falls Reservoir District No, 2, is duly
created and now existing under the laws of the State of Idaho, for the purpose
of owning and distributing irrigation waters to landowners within the district,
and said plaintiff' has for many years been distributing, and now disiributes,
irrigation waters to land within the following described sections in the counties
of Jerome, Gooding and Lincoln, State of Idaho, and within the beundaries of

Water Distriet No. 36:

Township 2 South, Range 18 East, Boise Meridian:
Sections 28 through 33.

Township 3 South, Range 18 East, Boise Meridian:
Sections 14, 15, 22, 23, 25, and 36.

Township 3 South, Range 19 East, Boise Meridian:
Sections 14 through 27, 30, 31, 35, and 36.

Township 3 South, Range 20, East, Boise Meridian:
Sections 30 and 31.

Township 4 South, Range 14 East, Boise Meridiam
Sections 35 and 36.

Township 4 South, Ravge 15 East, Boise Meridian:
Sections 31 and 36.

. -27-
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equitable.

as recognized in paragraph 6 of the stipulation included in the Woodville
Decree, which was entered the 25th day of June, 1929, and recognized as
binding by the partiés hereto.

. 2. That the North Side Canal Company be adjudged and decreed
the owner of a certain water right in the amount of 1, 260 cubic feet per.

second acquired under Permit No. 15001 on which proof of beneficial use of

3. For such other and further relief as {o the Court is just and

equitable,

ON COUNT THREE

1. That the Twin Falls Canal Company, an Idaho corporation, be
adjudged and decreed the owners of one certain water right in the amount of
600 cubic feet per second with a priority date of December 22, 1915, as
recognized in paragraph 6 of the stipulation included in the Woodville Decree,’

which was entered the 25th day of June, 1929, and recognized as binding by

the parties hereto.

2. For such other and further relief as to the Court is just and

ON COUNT FOUR

1, That this Court'ratify, confirm, and approve the following
provisions of the Contracts as amended, which paragraphs are common to
each amended Contract-entered between each party hereto, and the United
States of America Bureau of Reclamation, for the Minidoka and Palisades

Projects - Idaho, to-wit:

{A) Entitled Saving of Winter Water; Special Storage Right;

(B} Entitled Consent to American Falls - Jackson Lake Excha.ng_g.

and Redefinition of Jackson Lake Storage Rigthis;

{C) Entitled Temporary Storage and Exchange of Water; Release

of Jackson Lake and Palisades Water for Power Production;

{D) Entitled Priority of Certain Existing and Fuiure Water Rights;

and that these 'provisioné as set forth in Count Four of plaintiffs! Complaint

be decreed binding upon the partfies hereto.

-33~




%)

s o ot

10

11

13
14

30

3l

32

. equitable.

3. Tor such other and further relief as to the Court is just and

ON COUNT FIVE

1. That the America'n Falls Reservoir District No. 2, an irﬁgation
district duly created and existing under the laws of the State of Idaho, be
adjudged and decreed as owning 23, 53% of the active capacity of American
Falls Reservoir and be it further adjudged and decreed the right fo diverta
maximum natural flow the waters of Snake River of 1, 700 cubic feet per
second under Water License No. 15134, with a priority date of March 30,

1921, in any year that American Talls Reservoir is full to capacity on April 30
or fills after that date, without said natural flow water being charged as
storage.

2. ‘That this Court ratify, confix"m, and approve Article 20 of

Contract No. 14-06-W-73 entered between the United States of Anierica and

American Falls Reservoir District No, 2 as set forth in Count Five, para-
graph TI of this Complaint.

3. For such other and further relief as to this Court is just and

equitable,

o,

AttorAeys Ddr Flai 1

Falls Canal Company, North Side
Canal Company, A & B Irrigation
District, Falls Irrigation District,
American Falls Reservoir Dis-
trict, Clarence H. Tilley,
William Kendell, and Otis Orten.

JAMES "OBD?L& ?w /
oy et Morle Lo

Attorneys for Plaintiii, I{
istrict

American Falls Reservoix;,

No. 2

NIELSON 1\7‘2Ls N (
By //‘e ,\,/»é)é_- e

Afiorneys tok Plaintiiis, Buriey
Irrigation District and Milner Low
Lift Irrigation District

ROGER’D}. LING .
./(L':(l L /.\.( ~/“: "\I";
Attorney for Plainiiil, Minidoka
Irrigation District

p—y
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~Johnson, Burgess Canal & Irrigating Co.,
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Attorneys for Plainiifis,
Springfield Canal Company, Blackioot
Irrigation Company, Butler Island Canal
Company, Butte & Market Lake Canal
Company, Clark & Edwards Canal or
Irrigation Company, Corbett Slough Ditch
Company, Danskin Ditch Company, Dilts
Irrigation Company, Limited; Harrison
Canal & Irrigation Company, Idaho Irriga-
tion District, LaBelle Irrigation Company,
Liberty Park Irrigation Company, New
Sweden Irrigation District, Progressive
Irrigation District, Reid Canal Company,
Riverside Diich Company, Shattuck Irri-
gation Company, Snake River Valley Irri-
gation District, Texas Slough Irrigating
Canal Company, Rebecca Holden, Bramwel
Ditch Company, James A. Croft, Dewey
Fox, Marvon M. Newby, ~
William S. Holden, Ted Blosch, Marvel .
Johnson & V, E, Hier; Long Island Irriga-
tion-Company, R. D. Mackay, John L.
Nelson, Adrian Nelson, Ervin Scott,
Velma Anderson & Laura Anderson; Utah-
Idaho Sugar Company, Carl Johnson,

Sam Sakaguchi, R, DuWayne Scott, West
LaBelle Irrigation Company, Farmers
Own Ditch Company, Enterprise Irrigation
District, Ralph D. Miller, Fall River
Irrigation Company, St. Anthony Union
Canal Company, Farmers Friend Canal
Company, Salem Unjon Canal Company,
Egin Irrigation Company, Independent
Canal Company, Limited; Consolidated
Farmers Canal Company, Wilford Irriga~
tion Company, Teton Irrigation Company,
George Bauer, Benjamin Stewart, Andrew
Stewart, Annie Wrighi, Boyd Hollisi &
Alice P, Birch: Pincock-Byington Canal
Company, Pincock~Garner Ditch Company,
LeRoy Suarey, D. F. Richards, D. V,
Hagenbarth, Al Frazier,.Marvin M.

(=

Craig Matison Canal Co., Enterprise
Canal Co., Ltd., Food Machinery &
Chemical Corp., Island Irrigation Company,
J. R. Simplot Co., The Lenrcot Canal Co,}
Lowder Slough Canal Co., Lid., The
Martin Canal Co., The New Lava Side
Ditch Co., North Rigby Irrigation & Canal
Co., Owners Mutual Irrigation Co., Parks
& Lewisville Irrigation Co., Parsons
Ditch Co., Peoples Canal & Irrigation Co. |
City of Pocatello, Poplar Irrigation Dis-
trict, The Rigby Canal & Irrigaiing Co.,
Rudy Irrigation Canal Co., Sunnydell
Irrigation District, The Trego Ditech Co.,
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Watson Slough Ditch & Irrigation Co., Lid],

Wearywick Ditch Co., West Side Mutual
Canal Co., Woodville Canal Co., and
Palisades Water Users, Inc,
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[N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

BURLEY IRRIGATION DISTRICT, et al,
Plaintiffs,

~VE- STIPULATION

HENRY EAGLE, Watermaster, Water
District No. 38, State of Idaho,

*—'VU\-"—I\—#‘-‘\JVV

Defendant.

The parties signatory hereto do hereby stipulate _a.nd agree that
the following facts, and conclusions derived therefrom, are true and correct,
and shall be the basis for the entry of judgment herein, to-wit: <

_ . I.

(a) That the priority of the right to use waters of the Snake River
and its tributaries with points of diversion at or upstiream from Milner Dam
(and its tributaries)-have been de'termined by decrees of Cc;urts of compeient

jurisdiction {including but not 1imited to the decree in the case entitled Twin

Falls Canal Company V. Charles N. Foster, et al, entered in the District

Court of the Fourth Judicial District Court of the State of Idaho, in and for the
County of Twin Falls 01.1 June 20, 1913, hereafter callr;d "Foster Decree') and
that thereafter, and ait_e;- said decrees, numerous parties have acqﬁired rights
to the use of the waters of said Snake River and jts tributaries with points of
diversion at Milne r“D;an-z o-r. abave. | .

(b} That the parties Plaintiff herein are persons who have so
acquired such water rights and that they have brought this action under and
pursuant to prgvisions of Idaho Code Sectién 42-1405.

II.

That zll the parties Plaintiff herein do hereby accept as binding

upon them the provisions of all prior decrees which have been entered with

respect to the waters of Snake River and its tributaries above Milner Dam,

including, particularly, but not limited to (1) The Foster decree mentioned in

/
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" in the counties of Powef.’éassia, Minidoka, Twin Falls, Jerome, Blaine,

the preceding paragraph; (2) The decree entered in the District Court of the
Sixth Judicial District of the State of Idaho in and for the County of Fremont in

the case entitled Rexburg Irrigation Company, et al, vs. Teton Irrigation Canal

Company, et al, filed December 16, 1910, (hereinafter "Rexburg Decree'');

and (3) The decree entered in that certain case entitled Woodville Canal

Company vs. Clark ahd Edwards Canal and Irrigation Company, et al, in the

District Court of the United States for the District of Idaho, Eastern Division,
on June 25,l 1929, (hereinafier "Woodville Decree') and all othe‘r prior valid
decrees of such water. T
1.
(a) That the defendant, Henry Eagle, is now and has been at all
iimes s-ince March 3, 1959, the duly qualified and acting Watermaster of .
Water District No. 36 of the State of Idaho; said District being duly created
and existing under the laws of the State of Idaho for the purpose of distributing
the waters within its boundaries, including al of the—waters referred to and
affected by this action, .
(b) 'I‘-hat all of tl;e'lands of the parties Plaintiff hereméfter
described are located within the boundaries of, and irrigated by the waters of
Snake River and its tributaries within, said Water District No. 38.
Iv.

That proper and sufficient notice of the pendency and ‘purpose of

the above-entitled action was published in newspapers having general circulatioﬁ

Gooding, Lincoln and Elmore, idaho, and that all provisions of Idaho Code
Section 42-1405 relating to notice and publication of notice have been complied
with.

V. -
That the pa.i-ties Plaintiff herein comprise all persons diverting
water from, and claiming or asserting rights to divert water from, the Snake
River and its tributaries above Milner Dam and within the boundaries of sald
Water District No. 36, according to the records and filed of defendant Henry
Eagle; and comprise, collectively, all presently known parties who are or will

be affected by the entiry of the Suppleméntal Decree to be entered herein.
9.
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. that the parties Plaintiff did at such time agree on a common priority date of

Vi.

(a) That the parties Plaintiff herein have over a period of many .
years, cooperated, planned and worked for a common fair, equitable and jusé
plan designed to result in the most efficient, fair and cormplete beneficial use
of all the waters of the Snake River and its tributaries, .

(b} That such cooperative planning and adjustment of rights, then,
present and future, became and was particularly necessary prior t?, and in -
connection ﬁ'ith the pla.nnin;_for the Palisades Reservoir, the securing of
Congressional authorization and appropriation for said reservoir é.nd the irri-
gation projects related thereto and authorized in connection therewith, including
parti.c:ularly, but not limited to, the irrigation project, known as the Minidoka
North Side Extension, hereinafter particularly described as being owned and_
operated by the A & B Irrigation District.

(¢) That in connection with the establishment of the water rights
for said Palisades Reservoir, it was particularly ne—c_:essary for the parties
Plaintiff to agree among themselves, and avoid exiensive, expengive and
delaying litigation l;y so agreen:.ng upen a commeon priority date for those persons
who were using, or were making plans to construct projects and perféct riéhts
to use, the sc.l—caJled "Flood Water Rights," being those waters of the river
which were oﬁly availabl_-e during periods of high flow; and which the pariies
Plaintiff had been using to the best of their ability and to the extent of their

irrigation works, or were planning to use as projects were consiructed; and

April 1, 1939, for such rights, which said agreement has.been acted upon by
all of the parties Plaintiff hereto continuously, and deliveries have been made-
in accordance' the:.rewith by defendant Henry Eagle. )

{(d) It was also known and agreed that as a result of the construc-
tion of Palisades Reservoir, it would be 1o the best interests of aﬁ water users
to enter into contracts for the exchange of certain rights between those holding

rights in Jackson Lake Reservoir and those holding rights in American Falls

in order to reduce river transmission losses and to perrnit more effective

-3-
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claimed priority date as promptly as they were able to do so, dependent upon

" Plaintiff and the Bureau of Reclamation by provisions in the contracts as herein-|

river regulaiion by permiiting the use of waters so far as possible by those
having diversions closest to the respective reservoirs.

(e) It was also known and agreed that the parties Plaintiff would
and they did, enter into specific contracts with the Bureau of Reclamation with
respect to their storage rights in Palisades Reservoir, Jackson Lake Resefvoir,
Island Park Reservoir, Grassy Lake Reservoir, Lake Walcott Reservoir, and
American Falls Reservoir and with respect to the acknowledgment :a.nd awa.rdxéa‘f
certain pribrities as hereinafter more specifically set forth. -

(f) That it was necessary to agree that a.dditiona]..‘.f);ojec'l_:s
authorized by the Congress of the United States as an integral part of the
Palisades Reservoir legislation would have their proportionate rights in said
so-called flood water rights with said priority date of April 1, 1939, and tha.t
said legislation was achieved, and said projects were authorized and constr;ncted,
and have been developed, on the basis of such understanding as to their water

rights; and that such projects have used water fzom the Snake River under such

the construction of‘their facilities, -

(g) That it was also known and agreed that it was necessary that
the parties Plaintiff achieve a solution of the controversy as to the respective
rights of American Fall_s' Reservoir District No. 2 and the other owners of
space in American Falls Reservoir which had been left unsettled by the Wood-

ville Decree; and that such settlement has been achieved between the parties

after more specifically set out..

) {h) That as a necessary condition to the authorization, finanecing,
and consiruction 61‘ the Palisades Reservoir, it was »dec:,ided' that there should
be certain savings of winter water to be accomplished by cessation of winter
deliveries and with accompanying added siorage privileges for the users
ceasing such diversion and that this would be needed to be accomplished by

proper contracts with the Bureau of Reclamation, which contracts have been

executed.

- -
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all other existing water rights appurtenant to said lands; and that the additional
rights herein stipulated to be decfeed hereby shall not in any way change, alter,
vary, or diminish any and 21l other water rights possessed or owned by the '
parties hereto or appurtenant to the lands hereinafter described.

IX.

That all of the parties to this action to whom water rights are -
stipulated to be decreed have constructed, operated, and now control and
maintain a.]l necessary diversion dams, canals, laterals and d15tr1but10n
systems adequate to divert and distribute to the proper lands all of the waters
herein stipulaied ;r.'o be decreed to them, in addition to all other water rights
owned by the said parties.

“That all of the supplemental waters herein agreed to be decreed
are required for and will be beneficially used for the production of agricultural
crops and associated domestic uses upon the lands to which they are stipulated
{0 be decreed and ha.ve been used and will be beneficially used in such manner
and such supplemental waters shall not be transferrable to any 1ands other
than those lands hereinafter described i in Paragraph XVI.

That some of the rights hereinafter specifically agreed to be
decreed herein have been acquired by or decreed to the parties Plainiiff in -
other proceed:.ngs or by other methods, and that it is the desire of the parties
Plaintiff hereto that all of such rights be stipulated, enumerated and decreed
in this action, in which all parties in interest in waters of Snake River above
Milner Dam are parhes. -

That it will greatly aid and assist all respon51b1e State officials,
Watermasters s and other officials in handlmg, managing and distributing the
waters of the Snake River and its tributaries above Milner Dam to have those
rights enumerated and listed in one decree as is intended to be accomplished

by -this action. "
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Township Nine (8) South, Range Twenty-two (22} East of
Boise Meridian: Sections One (1) through Five (5)
inclusive, Seven (7) through Fifteen (15) inclusive,
Seventeen (17) through Twenty-three (23) inclusive,
Twenty-seven {27) through Thiriy-four (34) inclusive;

Township Eight (8) South, Range Twenty-two (22) East of
Boise Meridian: Sections 24, 25, 30, 35;

Township Ten (10) South, Range Twenty-one (21) East of
Boise Meridian: Sections One (1) through Four (4), Eight

_(8) through Sixteen (16), Twenty-one (21) through Twenty-
four (24); o
Township Nine (9) South, Range Twenty-one (21) East of
Boise Meridian: Sections One (1) through Four (4), Seven
(7) through Twelve (12), Fifteen (15) through Eighteen (18},
21, 22, 25, 26, Thirty-three (33) through Thirty-six (36}
inclusive;

Township Eight (8) South, Range Twenty-one {21) BEast of
Boise Meridian: Sections Twenty-two (22) through Twenty-
seven (27), inclusive, Thirty-three (33) through Thirty-
six (36} inclusive.

I. OTIS ORTCN

Otis Orton shall have the right to divert and use 4. 00 cubic feet
of water per second at the following point of diversion and upon the following

described lands:

Point of Diversion

Lots One (1) and Four (4),” Section Twenty-one (21),
Township Ten (10) Scuth, Range Twenty-two (22), E.B.M.

Lands to Which Appurtenant

N 1/2 of Section 21 and Letsl and 3,E 1/4 of NE 1/4 of
Section 20, Township 10 South, Range 22 East, Boise
Meridian.

I . XVIL
(2) That the contracis entered between various of the parties

Plaintiff and the United Stateé. of America, Bureau of Reclamation, m
connection w;i.th t.he Palisades and other projects, as a;nended and m odified,
were intendea‘to be, and should be, binding upoﬁ all persons claiming rights
to the use of the waters of Snake River and its fributaries above Milner Dam;
and although the provisions of said contracts provide the basis of a commeon
plan for the administration of the waters of Snake River, certain paragraphs
of said contracts, common to all types of contracts with the various parties

P.la.infiff, contain the major areas of agreefnent.
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major areas of agréemen‘c are hereafter attached. A typical example of the

"Milner Dam., The pertinent paragraphs of the contract entered by the United

Typical examples of the common paragraphs setting forth the

common paragraph rela’r;ing to "Saving of Winter Water; Special Storage Right"
is hereto attached, marked Exhibit A, A typical example of the paragraph
relating to "Permanent Exchange of the American Falls and Jackson Lake
Storage Rights and Redefinition of Storage Rights' is hereto attached, marked
Exhibit B. A typical paragraph relating to "Temporary Storage and Exchange
of Water; Release of Jackson Lake and Palisades for Power Production' is
hereto attached, marked Exhibit. C, A typical paragraph relatir.ag to "Priority
of Certain Existing and Future Water Rights" is hereto attached and marked
Exhibit D.

{b} During the negotiation of the contracts entered between thf
various parties Plaintiff and the United States of America, Bureau of
Reclamation, referred to in Paragraph XVII {a) immedijately above, it was
necessary to make special arrangements with the Minidoka Irrigation District
for the purpose of effecting annual exchanges of water, as well as fixing the
carry-over rights of said district in connection with Jackson Lake storage.
Since the majority of the contracts referred to in Paragraph XVII (a} immediate
1y above had already been executed, and because the contract finally executed
by the United States of America, Bureau of Reclamation, and the Minidoka
Irrigation Distriet, setting forth these special arrangements required agree-
ment and confirmation by all of the various parties Plaintiff, it was then
necessary that each éoﬁt;‘a?ct be amended and supplemented so as to confirm
these appropriate provisions of the Minidoka Irrigation District’s contract.
The contracts as amended and supplemented provide the basis of a common
plan for the orderly adminis:tration of the waters of the Snake River above
States of America, Bureau of Reclamation, and the Minidoka Irrigation District
the contents of which paragraphs were confirmed by all other various parties
Plaintiff in amendatory and supplemental contrac;.ts, are hereto attached

and marked Exhibit E.
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{c} In addition to the contracts enteréd between the various
parties Plaintiff and the United States of America, Bureau of Reclamation,
referred to in Paragraph XVII (a) and (b) of this Stipulation, a Memorandum
of Agreement between the Bureau of Reclamation and the Bureau of Indian
Affsirs was executed, setting forth special provisions relating to the wate.f
supply for the Michaud Division of the Fort Hall Indian Reservation, Idaho,
by which Memorandum of Agreement, the Bureau of Indian Affairs agreed to
be bound by those common provisions of the contracts of the various parties
Plaintiff so that the Snake River above Milner Dam cculd be su'c.cessfu]ly and
efficiently administered. The most pertinent paragraphs of this Memorémdum
of Agrgement are hereto attached and marked Exhibit F.

(d) That the Decree to be entered herein shall provide that the
provisions of the said contracts and the specific exhibits attached hereto are
and shall be binding upon all of the parties Plaintiff herein and that the pro-
visions'thereof shall be stated in and so provided in the Decree to be entered
herein. . ) - .

XVII, -

That the provisions of this Stipulation are deemed tc be and
shall he treated as the IE:"J‘.ndings of Fact and Conclusions of Law in this
proceeding.

XIX.
That a Decree in conformity with this Stipulation, in form and

content as set out in attached Exhibit G may be entered forthwith without

additional notice to the parties hereto. ‘
. DATED this /- ﬂ day of %//74/% , 1968,
. ) s g

By (2

- PARRY, R N & DALY

“—Atiorneys for Plaintiifs, Twin IFalls
Canal Co ST NoFthSide Canal
Company, Irrigation Distriet,

Falls Irrigation Districi, American

- Falls Irrigation District, Clarence
H. Tilley, William Kendell, and
Otis Orton,
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JAMES, HOBDEY & SHAW

NIELSON & NIELSON

ROGER D. LING

4 L ! t‘\.\_ - 7/./&"';’{:

Attorneys for Plaintiff, /
American Falls Reservol
District No. 2.

Attordeysg for Plaintiiis,
Burley Irrigation District and
Milner Low Lift Irrigation District.

HOLDEN, HOLDEN & KIDWELL

sy /LM NE, A

Attorney for Plaintiif,
Minidoka Irrigation Bistrict.
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“Attorneys for Plaintiiis,
Aberdeen-Springfield Canal Com-
pany, Blackfoot Irrigation Company
Butler Island Canal Company, Buttg
& Market Lake Canal Company,
Clark & Edwards Canal or Irriga-
tion Company, Corbett Slough Ditehl
Company, Danskin Ditch Company,
Dilts Irrigation Company, Limited;
Harrison Canal & Irrigation Com-
pany, Idaho Irrigation District,
Labelle Irrigation Company, Liberiy
Park Irrigation Company, New
Sweden Irrigation District, Pro-
gressive Irrigation District, Reid
Canal Company, Riverside Diich
Company, Shattuck Irrigation Com-|
pany, Snake River Valley Irrigation
District, Texas Slough Irrigating
Canal Company, Rebecca Holden,
Bramwell Ditch Company, James
A. Croft, Dewey Fox, Marvon M.
Newby, William S. Holden, Ted
Blosch, Marwvel Johnson & V. E.
Hier, Long Island Irrigation Com-~
pany, R, D. Mackay, John L.
Nelson, Adrian Nelson, Ervin Scott
Velma Anderson & Laura Anderson,
Utah- Idaho Sugar Company, Carl
Johnson, Sam Sakaguchi, R.
DuWayne Scott, West Lahelle
Irrigation Company, Farmers Own
Ditch Company, Enterprise Irriga-
tion District, Ralph D. Miller, Fall
.River Irrigation Company, St.
Anthony Union Canal Company,
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Farmers Friend Canal Company,
Salem Union Canal Company, Egin
Irrigating Company, Independent
Canal Company, Limited; Consoli-
dated Farmers Canal Company,
Wilford Irrigation Company, Teton
Irrigation Company, George Bauer,
Benjamin Stewart, Andrew Stewart,
Annie Wright, Boyd Hollist &
Alice P, Birch; Pincock-Byingion
Canal Company, Pincock-Garner
Ditch Company, LeRoy Saurey,
D, F, Richards, D. V. Hagenbarih
Al Frazier, Marvin M. Johnson,
Burgess Canal & Irrigating Co.,
Craig Mattson Canal Co., Enter-
prise Camal Co., Lid., Food
Machinery & Chemical Corp.,
Island Irrigation Company, J. R.
Simplet Co., The Lenroot Canal
Co., Lowder Slough Canal Co.,
Lid., The Martin Canal Co., The
New Lava Side Ditch Co., North
Rigby Irrigation & Canal Co.,’~
Owners Mutual Irrigation Co.,
Parks & Lewisville Irrigation Co.,
Parsons Ditch Co,, Peoples Canal
& Irrigation Co., City of Pocatello,
Poplar Irrigation Districi, The
Rigby Canal & Irrigating Co., Rudy
Irrigation Canal Co., Sunnydell
Irrigation District, The Trego
Ditch Co., Watson Slough Diich &
Irrigation Co., Litd., Wearywick
- Ditch Co., West Side Mutual Canal
Co., Woodville Canal Co., and
Palisades Waier Users, Inc,

-28-
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

BURLEY IRRIGATICN DISTRICT, et al,

PN EERICT C}:)U REwomics or ract

Fif#l. Judicial Dijtrict
vs. Coutty af TrlaFall: S0t ) ] AND

1 JUL101308
HENRY EAGLE, Watermaster, wz e%- LP%I\?C AlﬁTIgQNC LUSIONS OF LAW
District No. 38, Siate of Idaho, spx=2 e f

-

efe arzt'.‘;"" i TvpdT o

This matter having come on regularly before the Court and it
appearing that the defendant has filed herein a disclaimer of any interest
adverse to the plainiiffs and proof having been submitted in the form of a
Stipulation by all of the plaintiffs and the Court, being fully advised in the
premises, makes and enters the following:

FINDINGS OF FACT
I.

{a} The priority of the right to use waters of the Snake River and
its tributaries with points of diversion at or upstream from Miiner Dam
have been determined by decrees of Courts of competent jurisdiction (ineluding

but not limited to the decree in the case entitled Twin Falls Canal Company

v. Charles N. Foster, et al, entered in the District Court of the Fourth

Judicial District Court of the Siate of Idaho, in and for the County of Twin
Falls on June 20, 1813, hereafter called "Foster Decree") and thereafter
numerous parties have acquired rights o the use of the waters of said
Snake River and its tributaries with pc;ints of diversion at Milner Dam or
above.

{(b) The parties Plaintiff herein are persons whe have so acguired
such water rights and that they have brought this action under and pursuant to
provisions of Idaho Code Section 42-1405, -

1.

All the parties Plaintiff herein have accepied as binding upon them

Jeraagen
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the provisions of all prior decrees which have been entered with respect {o the
waters of Snake River and its {ributaries above Milner Dam, including, parti-
cularly, but not limited to (1} The Foster decree mentioned in the preceding
paragraph ; (2) The decree entered in the District Court of the Sixth Judicial

District of the State of Idaho in and for the County of Fremont in the case

entitled Rexburg Irrigation Company, et al, vs. Teton Irrigation Canal Company,
et al, filed December 16, 1910, (hereinafiter "Rexburg Decree”); and (3) The

decree entered in that certain case entitled Woodville Canal Company vs. Clark

and Edwards Canal and Irrigation Company, et al, in the District Court of the

United States for the District of ldaho, Eastern Division, on June 25, 1829,

{hereinafter "Woodville Decree') and all other prior valid decrees of such water,

11X,
{2) Defendant, Henry Fagle, is now and has been at all times since
March 3, 1959, the duly qualified and acting Watermaster of Water District
No. 36 of the State of Idaho; said District being duly created and existing under
the laws of the State of Idzho for the purpose of distributing the waters within its
boundaries, including all of the waters referred to and affected by this action.
(b} AN of ihe lands of the parties Plaintiff hereinafter described
é.re located within the boundaries of, aud‘irrigated by the waters of Snake River

and its tributaries within, said Water District No, 36.

Iv.

Proper and sufficient notice of t.he Pendency and purpose of the
above- entitled action was published in newspapers having general circulation in
the counties of Power, Cassia, Minidoka, Twin Falls, Jerome, Blaine, Gooding,
Lincoln and Elmore, Idaho, and that all provisions of Idaho Code Section

42- 1405 relating to notice and publication of notice have been complied with,

. V.
The Plaintiffs herein comprise all persons diverting water from,
and claiming or asserting rights to divert water from, the Snake River and its

tributaries above Milner Dam and within the boundaries of said Water District
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Ko i : i v; and which the parties Plaintiff

fi

No. 38, according to the records and files of defendant Henry Bagle; aund
camprise, collectively, all presently known parties who are or will be affected

by the entry of the Decree entered herein,

VI,

{a) Plaintiffs herein have over a period of many years, cooperated,
planned and worked for a common, fair, equitable and just plan designed io
result in the most efficient, fair and complete beneficial use of all the waters of
the Snake River and its tributaries,

(b) Such cooperative planning and adjustment of rights, then,
present and future, became and was particularly necessary prior to, and in
connection with the planning for the Palisades Reservoir, the securing of
Congressional authorization and appropriation for sadd reserveoir and the irri-
gation projects related thereto and authorized in connection therewith, including
particularly, but not limited to, the irrigation project, known as the Minidoka
North Side Extension, hereinafter particularly described as hei-ng owned and
operated by the A & B Irrigation District.

(c} In connection with the establishment of the water rights for
said Palisades Reservoir, it was particularly n‘;ecessary for the parties
Plaintiff to agree among themselves, and avoid extensive, expensive and delaying
htiga:tion by so agreeing upon a common priority date for those persons who

were using, or were making plans to construct projects and perfect rights to

had been using to the best of their ability and to the extent of their irrigation
works, or were planning to use as projects were consiructed; and that the
parties Plaintiff did at s:uch timme agree on a common priority daie of April i,
1939, for such righfs, which said agreement has been acted upon by all of the
parties Plaintiff hereto continuously, and deliveries have been made in
accordance therewith by defendant Henry Eagle,

(d} It was 2lso known and agreed that as a result of the construction

of Palisades Reservoir, it would be to the best interests of all water users to

TATCE
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enter into contracts for the exchange of certain rights between those holding
rights in Jackson Lake Reservoir and those holding rights in American Falls in
order to reduce river transmission losses and to permit more effective river
regulation by permitiing the use of waters so far as possible by those having
diversions closest to the respective reservoirs.

{e) It was also known and agreed that the parties Plaintiff would
and they did, enter into specific contracts with the Bureau of Reclamation with
respect to their storage rights in Palisades Reservoir, Jackson Lalke Reserv;:ir,
Island Park Reservoir, Grassy Lake Reservoir,. Lake Walcott Reservoir, and
American Falls Reservoir and with respect to the acknowledgment and award of

certain priorities as hereinafter more specifically set forth,

iz

ReBE ToR) LSETE1at oA JoL

(g} It was also known and agreed that it was necessary that the
parties Plaintiff achieve a solution of the controversy as to the respective righis
of American Falls Reservoir District No. 2 and the other owners of space in
American Falls Reservoir which had been left unsettled by the Woodville

Decree; and that such settlement has beenr achieved between the parties Plaintiff

and the Burean of Reclamation by provisions in the coniracts as hereinafter more

specifically set out,

(h} As a necessary condition to the authorization, financing, and
construction of the Palisades Reservoir, it was decided that there should he
certain savings of winter water to be accomplished by cessation of winter
deliveries and with accompanying added storage privileges for the users

ceasing such diversion and that this would be needed to be accomplished by

-4-
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proper contracts with the Bureau of Reclamation, which coniracts have been

executed.

f——

(i) It was furthez: k.nown that it would be necessary to have proper
contract provisions to afford the best and most economical use of the waters of
the river for storage, both temporary and permanent in the various reserveoirs
and for mutually compatible, beneficial and non- conflicting uses for power and
irrigation, and contract provisions designed to accomplish these purposes have
been agreed upon and incorporated into contracts.

(i} Al of the individual coniracts entered into between parties
Plaintiff and the Bureau of Reclamation, Department of the Inierior, United
States of America, were and are designed to be mutually binding upen all
_parties entering similar contracts, and fo be construed together in effect as one
overall contract with respect to the common paragraphs therein relating to
savings of winter water and accompanying special storage rights; consent io
exchanges of American Falls and Jackson Lake storage rights and to the
redefinition of those storage rights; temporary storage and exchange of waier
and releases for power production; and consent to the priority of certain
exisling and future water rights at Island Park Resérvoir and American Falls
Reservoir and future regservoirs to be consiructed.

(l} Since the execution of the Palisades contracts, the operation
of the dams, divex.-sion and distribution works of the parties Plaintiff and of the
Bureau of Reclamaj:ion, Department of the Interior, United States of America
has conformed to the general scheme or plan set out herein and has recognized
the priorities set out herein.

[ VII,

AD of the lands described in the Decree, and to which water is
therein decreed to be appurtenant, are arid in character and will not produce
ordinary sgricultural ¢crops without the application of irrigation water; and
all of said lands require and need, in addition to all rights presently )
appurtenant to them, additional water in the amounts set out in the Conclusions
of Law; and all of said water has been, can and w:':]l be applied to beneficial
use in producing agricultural crops thereon.
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VIII.,

A1l of the water rights decreed to the lands described in the Decree
herein are and shall be in addition to and supplemental to all other existing water
rights appurienant to said lands; and such additional water rights shall not in any
way change, alter, vary, or diminish any and all other water rights possessed or

owned by the parties hereto or appurienant o the said lands,

1X.

All of the parties to this action to whom water rights are decreed
have consiructed, operated, and now contrel and maintain all necessary
diversion dams, canals, laterals and distribution systems adequate to divert
and distribute to the proper lands all of the waters decreed to them, in addition

to all other water rights owned by the said parties.

- X.
A1l of the supplemsntal waters decreed are required for and
will be beneficially used for the production of agricultural crops and associated
domestic uses upon the lands to which they are decreed and have been used and
will be beneficially used in such manner and such supplemental waters shall not

be transferrable to any lands other than those lands described in the Decree.

XI.

Some of the rights decreed have been acquired by or decreed
to the parties Plaintiff in other proceedings or by other metheds, and it is the
desire of the parties Plaintiff hereto that all of such rights be enumerated and
decreed in this action, in which all parties in interestl in waters of Snake River
above Milner Ham are parties.

It will greatly aid and assist all responsible State officials,
Watermasters and other officials in handling, managing and distributing the
waters of the Snake River and its tributaries above Milner Dam to have those
rights enumerated and listed in one decree as is intended to be accomplished

by this action.
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XII.

The award of the so- called flood water ripghts to parties Plaintiff to
this action claiming them with a uniform priority date of April 1, 1939, will not
injure or impair the rights of any other parties and is intended to be a valid and
binding settlement of all the claims of the right, title, and interest of the various

parties Plaintiff herein and to the said waters.

XIII,

{2} The contracts entered between various of the parties Plaintiff
and the United States of America, Bureau of Reclamation, in connection with the
Palisades and other projects, as amended and modified, were intended to be, and
should be, binding upon all persons claiming rights to the vuse of the waters of
Snake River and its tributaries above Milner Dam; and although the provisions
of said contracts provide the basis_of a common plan for the administration of.
the waters of Snake River, certain paragraphs of said coniracts, common to all
types of contracts with the various parties Plaintiff, contain the major areas of
agreement, .

Typical examples of the common paragraphs setting forth the
major areas of agreement are attached o the Decree herein. ‘A iypical example
of the common paragragh relating to ""Saving of Winter Water; Special Storage
Right'.' is thereto attached as Exhihit A. A typical example of the paragraph
relating to ''Permanent Exchange of the American Falls and Jackson Lake
Storage Rights and Redei‘i.tlitic;n of Storage Rights'' is thereto attached as
Exhibit B. A iypical paragraph relating to "Temporary Storage and Exchange
of Water; Release of Jackson Lake and Palisades for Power Production is
thereto attached as Exhibit C.. A typical paragraph relating to "Priority of
Certain Existing and Future Water Rights'' is thereto attached as Exhibit D"

{b} During the negotiation of the contracts entered between the
various parties Plaintiff and the United States of America, Bureau of
Reclamation, referred to immediately above, it was necessary to make special
arrangements with the Minidoka Irrigation District for the purpose of eifecting

annval exchanges of water, as well as fixing the carry- over rights of said
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district in connection with Jackson Lake storage. Since the majority of the
contracts referred to immediately above had already been executed, and because
the contract finally executed by the United States of America, Bureau of
Reclamation, and the Minidoka Irrigation District, setting forth these special
arrangements required agreement and confirmation by all of the various parties
Plaintiff, it was then necessary that each contract be amended and supplemented
so as to confirm these appropriate provisions of the Minidoka Irrigation District's
coniract. The coniracis as amended and supplemented provide the basis of a
common plan for the orderly administration of the waters of the Snake River
above Milner Dam. The pertinent paragraphs of the contract entered by the
United States of America, Bureau of Reclamation, and the Minidoka Irrigation
District, the contentis of which paragraphs were confirmed by all other various
parties Plaintiff in amendatory and supplemental contracts, are atfached {o the
Decree herein as Exhibit E.

{c} In addition to the contracts entered between the various parties
Plaintiff and the United States of America, Bureau of Reclamation, referred to
above, a Memorandun-j af Agreemgnt between the Bureau of Reclamation and the
Bureau of Indian Affairs was executed, seiting forth special provisions relating
to the water supply for the Michaud Division of the Fort Hall Indian Reservation,
Idaho; by which Memorandum of Agreement, the Bureau of Indian Affairs agreed
to be bound by those common provisions of the contracts of the various parties
Plaintiff so that the Snake River above Milner Dam could be succesafully and
efficiently administered. The most pertinent paragraphs of this Memorandum
of Agreement are attached to the Decree herein as Exhibit F.

Based on the foregoing Findings o.f Fact, the Court makes and
enters the iollowiné:

CONCLUSIONS OF LAW

L
The following parties are entitied o divert and u.se the waters of
the Snake River in the amounts and with the priority dates listed, which water
shall be diveried at the point and be appurtenant to the lands described in the

Decree made and entered of even date herewith:
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A, TWIN FALLS CANAL COMPANY

Twin Falls Canal Company shall have the right to divert and use
600 cubic feel per second (being the right recognized in paragraph 6 of the
Woodville Decree) with a priority date of December 22, 1915,
B. NOERTH SIDE CANAL COMPANY

North 8ide Canal Company shall have the right to divert and use
300 cubic feet per second (being the right recognized in paragraph 6 of the y
Woodville Decree) with a priority date of December 23, 1915.
C. NORTH SIDE CANAL COMPANY -

North Side Canal Company shall bave the right to divert and use
1260 cubic feet per second (being the right recognized in paragraph 7 of the

Woodville Decree} with a priority date of August B, 1920.
D. AMERICAN FALLS RESERVCIR DISTRICT NO. 2

American Falls Reservoir District No. 2 is entitled to have the
right to divert as natural flow during each irrigation season under water
license No. 15134, having 2 March 30, 1921, priority, as follows: From May 1
of each irrigation season continuing during that season so long as there is
natural flow available for tﬁat priority, the first 1, 700 cubic feet per second of
flow to be available one- half {1/2) to American Falls Reservoir District No. 2
and one- half (1/2} to American Falls Reservoir, except that in any year in
which American Falls Reservoir is full to capacity on April 30 or fills after that
date, taking inte accounti any water that may be temporarily stored to its credit
in upstr:eam reéervoirs, all water diverted by American Fa.lls Reservoir
District No. 2 within the maximum of 1, 700 cubic feet per second during the
year prior to the initial storage drafi on American Falls Reservoir after the
reservoir finally fills in that year shall be considered as natural flow under
water license No. 15134, Nothing herein shall prevent American Falls
Reservoir District No. 2 from diverting water under said lcense prior to
May 1 of a given irrigation season but all such diversions shall be charged as
storage in the event the reservoir is not full on April 30 of that season or does

not fill after April 30 of that season.
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Water available at American Falls Reservoir for the March 30,
1921, priority under water license No. 15134, other thamn that to be available to
American Falls Reservoir District No. 2 as above provided, to be available for

storage in American Falls Beservoir.

1r.

The following parties are entitled to divert and use, pro rata, the
waters of the Snake River in the amounts listed, with the same priority date of
April 1, 1939, which water shall be diverted at the point and be appurtenant to
the lands described in ihe Decree made and entered of even date herewith:

A. BURLEY IRRIGATION DISTRICT

The Burley Irrigation District shall have the right o divert and use

-

163, 4 cubic feet per second.

B. MINIDOKA IRRIGATION DISTRICT

The Minidoka Irrigation District shall have the right to divert and

use 266.60 cubic feet per second.

C. MILNER LOW-LIFT IRRIGATION DISTRICT

The Milner Low- Lift Irrigation District shall have the right to

divert and use 121. 00 cubic feet per second,

D, TWIN FALLS CANAL COMPANY

The Twin Falls Canal Company shall have the right to divert and

use 180 cubic feet per second,

E. CLARENCE TILLEY

Clarence Tilley shall have the right to divert and use 7.0 cubic

feet per second.

F. WILLIAM KENDALL

William Kendall shall have the right to divert and use 4.00 cubic

feet per second.

G. FALLS IRRIGATION DISTRICT

The Falls Irrigation District shall have the right to divert and use
125,00 cubic feet per second.

H. A & B IRRIGATION DISTRICT

The A & B Irrigation District shall bave the right to divert and use

287. Q0 cubic feet per second,

-10-
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1. OTI5 ORTON

Otis Orion shall have the right to divert and use 4. 00 cubic

feet per second. .
III,

The contracts. between the individual parties and the United States
of America, Bureau of Reclamation, and the Memora.ndum of Agreement between
the Bureau of Indian Affairs and the Bureau of Reclamation are valid and binding
upon the parties thereto, and constitute a scheme or plan for the administration
of the Snake River and as such, are hinding upon all persons claiming rights to

the use of the waters of the Snake River and its tributaries above Milner Dam,

Iv.
Let Decree be entered accordingly.
Done this <o 4+ day of July, 1968.

S‘/?Zera), b Ot
- District Judge

s

State of Idahg .
County uf Twin Fang | 5>

I hereby velify the intiiguing 1o be 3 Wll, tre and oY
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UNITED STATES

DEPARTMENT OF THE INTERIOR ~
OFFICE. OF THE SOLICITOR «:)?\"
: : N
Pc_qrtlax‘ld. Region : AL +)
Boise Field Office & \!e.
P. 0. Box 8008 _@€LN
Boise, Tdaho 83707 15 ¢ o o™
July 25, 1966 ¥ 7 N\
Mr. John Rosholt . ) _)
Parry, Robertson & Daly \}\}‘
P. 0. Box 525 . $. >
Twin Falls, Idaho y _ LAY

Dear John:

In response to your letter of July 15 conce:r'nlng the Palisades
conbracts, I am enclosing a tabulation which shows the contracting
entities, the contract mumbers, and the contract dates by groupings.

This tabulation, T might add, relates to the original contracts,

and as you know all the contracts were supplemented as a result of
the rearrsnged plan in which the Minidoka Irrigation Districtdid not
participate in the permanent exchange of Jackson Lake space for
American Falls space. Also, as I previously indicatved, there were
minor adjustments made in the contracts, although none of these
adjustments relates to the basic agreements about the saving of

" winter water, the curtailment of power production at Minidoks Dam,
and the adjustments of storage rights among reservoirs. '

I agree that :1.t would be a practical impossibility $0 involve each
individual diverter on the river in a modification of the existing .
decrees. It was for the very veason of ease of administration of the
river that it was decided not to contract for space in the Federal
reservoirs with individual landowners, but rather they were required
“to form the Palisades Water Users, Inec. as their spokesman to acquire
regervoir rights.

Mr. Holden has indicated to me that he plans to provide a copy of a
proposed complaint when it is available but as yet he has not completed
~3%. I would also appreciate having an opportunity to see the prod.uct
of your efforts in advance of filing, if possible.

Best perscnal regards.

Sincerely yours,

WItTiam Burpee
- Field Solicitor

Enclosure



Contraet No .

14-06-T-41
14-06-W-15
14=06-W-30
14-06-W-2,
1= 06=W-37
14-06-W~22

14-06--14, -

14=D6=T=15
1= 06=F-35

1i=06-W-12
14~06el-32
Li=04=W=10
14-06-W-39
14-06=W=38

14~ 06-W=23
Liw0faTl=33
U-06-W-47

1L=06-W-34,
14=06=W=11

1i-06mWal2

1/-06-W-20

14-06=W=40
14=06-%-29
Li-0f=W=-16
1/=06-W=43

14-06-W-18
14-06-1-31
1£-06-F-27
L= 0heW-21
14-06-W-19
14-06-N~17
14=06=-W=26
14-06-W-25

MINIDORA-PALISADES CONTRACTS

Orpanizetion

4 Group S .
Burgess Capal end Irrigiting Compahy, ' Rigby, Ideho

Enterpriseé Canal Compapy, Lfd,, Rigby,; Idaho

Herrizon Candl and Irripificn Cohpany, Rigby, Idsho
Pooples Cénsl and Irrigetlor Compény, Morelend, Ideho
Rudy Trreipation Candl Company, Rigby, Tdaho
The Isnroot Carmal Cé'tyipaﬁ}'; Thofaton, Tdeho
New Swadan Irrigiticn:District, Idahe Falls, Idake
Popler Iftigaticn Distrlet; Righy, Tdeho
Spak®s River Valley Izrrigation District

Shelley, Tdaho -

¥

B'Gzoup . ‘ '

Corbett Sleugh Diteh Compeny, Blackfoot, Idaho

Dilts Irrigation Company, Ltd., Rigby, Idaho

Reid Cenal Company, Thornton, Idsho ;

The Blackfoot Irrigation Company, Blackfeot, Tdaho

The Butte and Merket Leke Canel Compiny, '
Roberts, Idsho

The Trego Ditch Company, Blackfoot, Idsho

Idsho Irrigation Dietriet, Ideho Falls, Idsho

Progressive Irripetion District, Ideho Falls, Idabo

C Growp :

Lewder Sleugh Canal Compeny, Ltd., Rigby, Ideho’

The Farmers Friend Irrigation Company, Ltd.,
Ueon; Ideko

Sunnydell Irrigation District, Thornton, Tdashe

P Group '

Clerk and Edwards Cenal or Irrigating Compeny, Ltd.,
Bigby; Idekw

Danskin Diteh Coumpany, Blackfoot, Idaho

Island Irrigetion Company, Lorenzo, ldaho

lebelle Irrigating Compeny, Righy, Tdeho , .

North Righy Irrigation end Cannl Compeny, Inc.,
Rigby, Idaho '

Perks and Iewisville Irrigation Compapy, Rigby, Idabo

Shattuek Irrigation Company, Ideho Falls, Idsho

Texne Slough Irrigating Canal Company, Rexburg, Idabo

The Butler Island Canal Compeny, Ltd., Rigby, Jdsho

The Tikerty Park Irrigation Compeny, Thornton, Idaho

The New Lava Side Ditech Company, Blackfoot, Idaho

The Rigby Cansl end Irrigating Compeny, Rigby, Idsho

The Riverside Ditch Coumpany, Blackfoot, Idako

Contract
DPate

12/18/52
12/12/52
12/12/52
12/18/52

12/12/52
12/12752 .
52

12/12
12/18/52

12/12/52

12/12/52
12/12/52
12/12/52
12/12/52

12/12/52
12/12/52
12/12/52

12/18/52 -

12/12/52

%

12/12/52
12/12/52
12/22/52
12/12/52

12/18/52
12/12/52
12/12/52
12/12/52
12/12/52
12/12/52
12/12/52
12/12/52
12/12/52



Contract ¥o.

14=-06-W-46

Li-06~Ww50
1/=06=W-13

14=06-W-36
12-06-W-49
1i=06~W-24
1/-06~W-59
1i=04-W-48
1,=-06-W-28
1= 06=W=50
14=06-W-01

1=06=W-73 -

Organization

D _Greup - continued
Vetson Slough Diteh Company, Lid,, and Wetsoh

Slough Irrigation Compeny, Blackfoot, Idaho
Wearyrick Ditch Company, Route 2, Blackfoot, Idaho
West Side Mutual Canal Company, Box 978,

Idaho Fallg, Ideho
Mlseelleneous *, ,
The Yertin Genal Company, Idsho Fells, Idaho
Woodvills Cansl Company, Idaho Falle, Idahe
Aberdeen-Springfield Canel Company, Aberdeen, ldeho
Amariean Falls Reserveir Distriet, Twia Falls, Idaho
Burley Irrigation Distriet, Burlesy, Idaho
North Side Cenal Company, Ltd., Jeroms, Idaho
Twin Falle Cenal Company, Twin Falls, Idaho :
Fremont~-Madison Irrigation Distriet; 8t. Amthomy, Ideho
American Fells Ressrvolr Diatrict No. 2, Gooding, Tdehg

14-06-100~851 Falls Irrigetiop District, American Falls, Idsho

Contract
Dete

12/18/52
12;18; 22

12/12/52

12/12/52
12/18/52
10/22/52
5/13/54
12/18/52
e
5/13/52,
1/9/55

10/14/54
12/9/55
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IN REPLY REFER TO:

UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR .
Portland Region

Boige Field QOffice K:%
P. 0. Box 8008 oly
Boise, Idsho 83707 19@?; o
o
November 28, 1966 " 309 @\\l
V) o X
A RS
“::;‘fé'\l e W S
Mr. John A. Rosholt ' Q\’&\
Parry, Robertson & Daly \%\Q\
P, 0. Box 525 9.,@;&@\=
Twin Falls, Idaho R
Desr John:

Mr. Eagle has provided me & copy of his letter of November 16 to you
concerning the parbticipation of American Falls Reservoir District
No. 2 in the proposed proceeding for adjustment of the water right
decrees on the Snake River. He indicates that the distriet is not
proposing to be a party to the proceeding.

I have checked with the Bureau of Reclamation office here and they
agree that the district would acguire no useful addibional water
rights by reason of a flood wabéer.: right prior to the 1939 Palisades
storage right. According to the information available to them, the
P01l capacity of the existing Milner Gooding Canal is covered by
already existing vights prior to 1939 so far as natural flow is con-
cerned, and therefore the district could not in fact divert any ad-
‘ditional wakter even if it did have an additional right.

I am concerned, however, sbout cmitting this district from the pro-
ceeding entirely. One of the principal purposes of the Palisades
contracts was to set to rest a long-standing disagreement as to the
relationship between the district's natural flow rights and the
rights to stored water in American Falls Reservoir. Since this
dispute was settled in s manner that affects the storable water
acerugble to American Falls Reservoir, and since the Palisades
contracts indicate there will be ap adjustment officially made of
this sgreement, it appears to me to be in the interest of the
distriect and the other water users to have that district a party
to the proceeding. If it is a party, the Bureau will then be in

a position to obtain from the State Engineer the adjustment in

the priorities reguired by the conbract. If the district does not
participate, it could well be that the cbtaining of this adjustment



would be more difficult. Contrary to the suggestion in Mr. Fagle's
letter that American Falls Reservoir District No. 2 is belng over-
looked. in the river adjudicetion, it appears to me that ome of the
principal purposes of the adjudication is to formalize in a final
decree Ffashion the water rights protection agreed te in the Palisades
contracts which, of course, are of major benefit to the district.

Tn view of the foregoing, I would appreciate hawving your views before
any Tinal decision is arrived at that would look towards the omission
of American Falls Reservoir District No. 2 as a party to the adjusted
decree,

As T have previously indicated to you, we are reviewing the draft of

pleading provided to me by your letter of Octcber 10 and hope to have
owr comments to you within the next few days.

G
- :Lam Burpee ﬁ

Field Sollc:ltor

erely yours,
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UNITED STATES
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR

Portland Region
Boise Field Office
P. 0. Box 8008
‘Boise, Idzho 83707

AN
DEC 1 4 1966 %RR\;;R&BERT.%@N%@%

ﬁ@@ﬁ“ﬁyﬁ@

A T "-L,QPF‘
Mr. John A. Rosholt NEC 15 1800
Parry, Robertson & Daly M w an o E
P. 0. Box 525 R TR ORI R

Twin Falls, Idzho

P8

Dear John:

I indicated previocusly that we would provide you with our comments

concerning the proposed draft of complaint forwarded to us by your

letter of October 10 relating to a supplemental decree on the Snake
River.

According to the Information available in this office and that of the
Bureaun of Reclamation, we have no suggestions with respect to the -
designations of amounts of wabter or land descriptions. We think they
are accurate and in accordance with the understandings bad by all the
water users organizations in Water District No. 36, and in accordance
with a resolution adopted by the Committee of Nine under date of
March 1, 1958.

There are only cne or two minor matters that you might like to give
consideration to. Some of the Lower Valley organizations do not own
the ditches and canals, rather, title iz held by the United States.
Perhaps it would be appropriate in the interest of accuracy for those
organizations to be alleged Ho be the operator rather than the owner
of the system. This could be accomplished by a mere change of words
at line 2k, page 5, as relates to the Burley Irrigation District;

line 1, page T, as relates to the Minidoks Irrigation District;

line 5, page 1T, as relates to the Falls Irrigation District; and

line 19, page 18, as relates to the A & B Irrigation Distriet. On
page 16, paragraph XI, at line 27, the irrigable acreage of the

Falls Irrigation District is listed as 6,100 acres. We believe

that the land description encompasses 11,2L0 acres. It is recognized
that the Falls includes irrigation fram wells, but these wells are

on the basis of a water exchange arrangement and it would be appropriate
to inelude the entire acreage in the complaint. On page 25, paragraph
IT D of Count Four, it is indicated thalt new storage "shall have a
priority date equal to that of Palisades Reservoir." It might be
desirable to change these words to "shall be operated as if it had a
priority date equal to that of Palisades Reservoir." Such a change



in wording would, I think, be more in keeping with the State priority
system in that the court would not be asked to change a prority date
itself, Also, on page 26, line 21, the reference should be to
Paragraph II instead of Paragraph ILI.

I have also read the proposed stipulation forwarded by your letter
of November 29 and have no suggested modifications to it.

T hope that you have persuaded the attorney and board of directors

of American Falls Reservoir District No. 2 to participate in the
proceedings. I note that the Fremont-Madison Trrigation District _
has not been listed as z party. Since that district has an interest
in Island Park Reservoir it occurs to me that comsideration also
ought to be given to inecluding it as a party. I am writing to

Mr. Holden coneerning this.

In summary, I think the proposed pleadings and proposed stipulation
accomplish the objectives of the water users and will serve a very
usefyl purpose in protecting the validity of the water rights of the
irrigated lands in the Upper Snake River Valley.

In connection with your preparation of the documents in final form, I
would appreciate it if you would provide me with copies of the proposed
exhibits A, B, and C, being the Rexburg, Foster, and Woodville decrees.
I have never been sure that I have available truly authenticated copies
of these documents. The copy of the Woodville decree that I have is a
printed document put out by the Times-Register Press, Idaho Falls,
which shows that it ineludes as exhibits to that deeree coples of the
Foster and the Rexburg decrees which were resffirmed by the Woodville
decree in the form attached as copies. Thus, your exhibits A and B
would be duplicated in exhibit C, if I have the right information.
Could you advise me?

Sincerely yours,

Field Solicitor
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. 4 IN REPLY REFER TO:

UNITED STATES sty
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR e @J
Portland Region < \

Boise Field Office 'y
P. 0. Box 8008 &__QP:V
Boise, Tdaho 83707 o 1.5-,02*} o
B \=] wj
SEP S 1967 5RO 3
pRE 2% S a
’ v '\%%i pRé:
Mr. John A. Rosholt 3er . ‘5\%‘;%\ "
Parry, Robertson & Daly N ﬁ\}\;\‘
P. 0. Box 525 add: %\@\1,\‘
Twin Falls, Idaho 83301 %ﬁt

Dear John:

In our discussions of the draft Stipulation in the currently pending
supplemental adjudication action relating to the decrees on the Snake
River, a copy of which Stipulation you provided to me by your letter
of August 22, I indicated that I would provide copies of the docu~
ments that you might want to give consideration to in preparing the
final form of the proposed Stipulation. Accordingly I am enclosing
a copy of the 1960 contract with the Minidoka Irrigation District

and a copy of the 1957 memorandum of agreement bhetween the Bureau

of Reclamation and the Bureau of Indian Affairs relating to the water
supply of the Michaud Division of the Fort Hall Indian Reservation.

With respect to the Minidoka Trrigation District contract T call your
attention to articles 21 and 22. These articles cover the special
arrangements made with the Minidoka Irrigation Distriet for effecting
annuadl exchanges of water, as well as fixing the carryover rights of
the district in comnection with Jackson Iake storage. Perhaps it
would be desirable also to make reference to artiele 27 which permits
the interexchange of stored water in the reservoir system upon
consultation with the watermaster and the advisory committee in order
to effeet the greatest practicable conservation of water. These are
the provisions, in addition to the common provisions with all the
water users referred to in paragraph XVII in the draft of Stipulation,
to which I had reference in our telephone conversation.

With respect to the agreement pertaining to the Michaud Division of
the Fort Hall Indian Reservation, attention is directed to article 8.
This article sets out the special provisions under which the irrigated
area is limited to 21,000 acres of land, and any amount of water in
excess of 22,400 acre-feet averaged over a 10-year period pumped from
the ground will be treated as stored water and its availability will
be limited to the amount of stored water to which the project is



¢ L
.

entitled. A reading of this article will indicate other limitations
in c¢ompection with the water entitlements of the Michaud Division.
Your attention is also directed to artiele 15, which article is the
agreement required by the Act of August 31, 1954, and was a condition
precedent to the authority to commence construetion of the Michaud
Division by the Tndian Bureau.

Paragraph XVII could be expanded to include appropriate references

to the above indicated articles of these two agreements. It also
occurs to me that perhaps in line with the recitations in the draft
of the proposed Stipulation indicating that the Palisades contracts
were entered into on the basis of a common plan for the administra-
tion of the waters of the Snake River, it may be desirable to broaden
paragraph XVIT to make it gpplicable to all the provisions of those
contracts. I have in mind here particularly the interrelationships
between the definitions provisions of the Palisades contracts, the
provisions setting up the Commitbtee of Nine as the advisory committee,
and the provisions relating to the ordering of water and the handling
of complaints. A1l these arrangements are an inbegral part of the
overall understanding among the water users on the river. By having
the Stipulation refer to the entire contracts there would be avoided
any future attempt to set up a strained interprebation out of the
isolated language used in the provisions pointed uwp particulariy in
the deeree. T have no strong feeling on this point. T merely raise
it for your consideration.

It is hoped that the foregoing will be helpful to you. If we can
provide any further information, please let us know.

Sincerely yours,

William Burpee
Field Solicitor

BEnelosures 2
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July 9, 1968

Mr., William Burpee

Cifice of the Solicitor

U. S, Depariment of Interior
P. C. Box 937

Boise, Idaho

Dear Bill:

Pursuant {o our telephone conversation of yesterday, we
have amended Yxhibit "E'" to include all of paragraphs 21 through
24 plus 25, 28, and 27, Paragraphs 25 and 26 were included
merely because it was easier than leaving themn out.

I will clear this with Roger Ling, attorney for the Minidoka
Irrigation District, before entry of the final Supplemental Decree
on July 10th,

I have enclosed a copy of your letter of September §, 1987,
wherein you point out that you felt the only articles we need call
asttention to were Articles 21, 22, and 27 of the Minidoka Irrigation
District contract. This was the guideline I used in attempting to
prepare the exhibit in the first instance. Since you now think that
Articles 23 and 24 should be included, we will include them.

In addition, we have amended page one of the Findings of
Fact and Cunclusions of Law, eliminating that portion in.parenthesis
which recites "'and its tributaries” and have adjusted the langu:ge
in whet was formerly lines 23 and 24 in accordance with your
suggestions., Find encloged the new page 1 for Findings of Fact and
Conclusions of Law s well 45 & new HZxhibit 'E,”

In addition, I am enclosing « synopsis of a conference I had
with Keith Higginson late last month. This came about at Mr.
Higginson's request following the Idaho State Reclamation Asscciation



My, Willlam Burpee Page 2 July 9, 1868

meeting in Idaho Falls last December, At thet time he aslked Tim
Hopkins and myself to work with himn in regard to some ideas for
changes which he had, We felt that it was probably better to work
with bioi at the beginning than to have some changes proposed
which we did not favor. How many of these proposed changes will
be finelly submitted to the legislature I do not know, but 1 do feel
ihat the reclamation wzler users can better be protected by our
cooperation than if we were to oppose all changes,

Sincerely,

JOHN A, ROSHOLT

JAR:dp

Bnclosures
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UNITED STATES . | EXSIBIT A
DEPARTMENT OF THR INTERIOR :
BUREAT OF REGLAMATION

SYAEKE RIVER VALLEY PROJEGTS
ONYEE® FROJEST

o United Btetes 2md Ideho Pownr Gmyﬂ'.v
:‘.‘or*“cansemtion of Snaké Biver wekor smd -
m;mg tranemdssion aarrlea '

¥EIS mmm:. Made this lst dsy of Octcber, 193h,

in purguence of ‘the act of Gungress of June 17, 1502 {32
Stak., 288) and acts enapdatory thereof or supplementary
theynto,. betasen the DNITED STATES OF AMERICA, leielzafier
stylad tl*.e United States, aching for this purpose by '

Ts A, Walbers, First Assisbent Secretary of ‘the Interior,
and IDAHO POWER COMPANY, a corporation orgenizsd under the
laws of the Stats of Mains but muthorized to do business in
the State of 'Jdsho and having its prineipsl place of business
thereln at Rolse, ldeho, hereinafter s-!:ylad 'Bhe ﬁmpe.hg-, '
‘1ts SUECEFSOL'S and asigns,

wmssm Thats

ms for the purpose of enabling the ‘United States
to build a- dem and storage reservoir and power pland om’
Spale River at American I!hlls, Idaho, the parties hereto
enteréd into a certain caniracst tnder date of June 15, 1923,
hérpinafbar referred to as the 3923 contract, wharsky ‘the
Ganpang conveyed to the Unlted Stales certain real property,
two certain power plents end all the water rights, appro=
pristions, water filings and permits at American Folls,
Idaho, exvept those certain rights expressly reserved to the
Compary, &S 1:: sald contract set forthy and

WHEREAS, the parties herete entered inte a m:*tain
temporary contrect under dete of April 23, 1929, herein-
after referred to as the 1929 contract, wherehy provisien
for the winter relesss of water in hsrim Pells rveservolr
was made which contract expires Qetober 1, 1938; and

WEEREAS, durdng several years since the ccmstrucilion
of =8id dem azd reservoir ‘thers has been & shortage of
wator wvailable for £illing sald reservoeir smd for irri-
gatlon purposes from Smaks River; and

kDA-lt




WHEREAS, to meaet pessi'blo future like emergencies
arising r.rum extrems low water years, various plans to
effect & greater conservation of Snake River water to be
impomded in sald resarvoir to be used for irrigation
purposes ha.va beaen proposed and eons‘ldarad; and :

'IERB&S the Gampeny haa elsotris power plant and
gonarating fuil:l.tial &t said Jmericsn FMells an Suake
River with an epproximate capasity of 27,000 kilowatia,
and ‘the Tnited States has an slectris power plant and
gmuting Pfapilities st Minidoka Dem below Americsn Falls
on Sxiks River, with an spproximate capasity of 10,000
knmtts; and i

M ons o:r -hhe plans proposed for sonservation of
Saals ‘River nimr for storage and irwvigation purpeses wes
for the constauction of & power plamt with & 7,500 Xilowatt
génerating umit by the United Stetes =t ,!menm Fallsy and

HBEBELS, 'bhnﬂonpmylns propoudtofmishpmr i’rm
Its presént. facllities to be utilized in ecmnection with ths
Hse. of the present fasilities of tha Tnited States at Minideks,
Black fanyon and Diversien in such way as will offest a conm
sarvatlon of water in sald reservolr for storsge and :11"!‘15&-
i:ion pnrpasss 3 snd . .

'WHEREAS, the ponstruction of auch & power plant by the
Tnited S'ha:!;as at Amorican Falls is embraced within the :
original plans and.specifications for the construstion of
the Jmerican Falls reservolr to be wbilized for the purposs
of kore nearly insuring that the imeriesn Falls reservoir
will £111 from year to yesr and also pravide sueh. addis
tlonal power as my be needed; and }

WHEREAS, after eareful study and comsideration it haz
been da-hornimd that gunservation of Spalke River water for
sumisey irrigation purposes in substantinlly grester mmournta
then eould be ecoomplished by the comstruetlon of such New
uvadts st Zmericen Falis mey be immediately effected by ace
ordinntsd use of the present plant faoilities of the Sanpany
and uf the prusen:b Plant facilities of the Unlted Sta:has; and

mnsas +he plan proposed for the coardim'bed nse or
such rucﬂitiea iz seenmingly both practicable and feasible
and will not only effect a subistantial comservation of weter
in the Amorisan Fella reservoir for-irrigation purposes trk
will supplement the power requirements of Minidoke project;




KOW, THEREFORE, IT IS MUTUALLY AGREED AS FOLLOWS:

4 1. The Gompany shall be permitted o use for power
at American Falls during the pericd of this pzreement any water
in addition to its own Nlcﬁ-ﬂd fron American Falls 1'0861'!‘011'.

2, Ths releasa of the Two Hudred Fifty Five

:hnusmd {255,000) aoresfdet of the water resarved $o the
Geopaxy wnder parsgraph’39 of the 1923 coniraet heing a part
of 4he wmater for whisk regulation and comtrol is provided in
pa.raguah 15 of sald gontract shall heresfter. during the life
of this . ient a8 herein orovided be mibjest to the direc-
tidn’ m 1imftation of the Bureshi nif Reclamebtion provided .

thire ghall bé rolensed auch porticn of saifd Two Hunired .
Fifty Wiye Thousand (255,000) acra-Tast of water a3 may be
nagesEaTy to maks the total flow at the hesd of Shoshoue
Falld .as provided and preseribed in paragraph 21 of the
Ioes con‘bas‘b, éxeept that the mpourts so released sach
year shall not axeesd during the term of this egreement,
the smournts that may te nssessaty to maks during the teim
of this agrmen‘b, ‘chs to'bul ﬂw sb tha haad of ﬂhoahnna
I'hllst e

T 790 second-roat, Oe-bohar 1 % !omber 30 y-ing,
870 * *  petember 1 o January 31,.4ius,
7%0- " t Foliruary 1 to ]i'o'bwury 12, ‘ine,
690 * ¥ February 13 -to Mareh 15‘ ins.,

w®ith ne furbhnr raquimant for the rqleaaa ot' aaid m‘her
over Miltier Dem between Mareh 16th and June 10th ins.,
exclusive, however, of amy part o¢f the Companyta ibri:y

Five Thousand (45,000) sore-fest of primayy storage,

the weter referred o in the last seatence nfmhla
of the 1925 eontrach, For the sols purposs of preserving.
ko the Company the- Flght it might othorwiase have o Ehs use
of the Two Hindred Fifty Five Thousand (255,000) acre-feet
of water, 1t iz sgreéd that the whols of sald Two Hundred
Pty -Five Thousand {(255,000) aore-fest of water shall be
relsased fPmm Americen Fplls Reservoir cnoe during asch
five Year period (or onte during such lesser or ether
‘period as the Idaho statutes. relating to abxadomment of
 righta ‘o the use of wkter may provide) for use ok the
Anericei Pélla plant of Gompany but at sueh times and in
such manner es the offiesra of the Tnited States in charge
of Amarican Falls Reservolr shall deem lesst detrimental to
irrigation and provided that once 3iu zeid five yesr pericd
or said lesser or other period there ahell be relessed mn
smount of water suffisisnt to preserve to the Company the
right to meke the total flow at the head of Shoshone Falls
in the smounts and et the times sa prescribed and specified
in said paragraph 21, .

JBxe A =23
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" 3 For #e poriod from Gotober 1 of sagh year io
April 1 of the follewing year after -ihs United States plant
at Minldoke Bem kea génerated sush waergy sz is svailable from
the efficient use of the water availabls st said plant during
Fugh pericd then the Gompeny sgréed te dsliver nb approxinatsly
132 kove b eald Minldoks Power Flant from its pewer plant st
Knoricen Falls or otMer of its,pewir let&‘in Iduh: mgs -
pawar and pnergy as s uechsaery o meet the power demands s
uags au the Minldokd project, Previdad that the Compimy shall
2gt be oblipated in sy svent téifurnish power heremader during
sid peried in an shount whlah will sakn the total power availe
Ab1e Lo the Minidokn projdet from ths Cexpuny and 2rom Lhe

¥inddokn Power Flant excosd the 10,000 Yiw. of wints power

provided for in peragraph 23 of .the 1923 ‘wontract,” Yo done
siiaration of the banefits which will isire %¢ Compmny by +he
Waltdd: States forbearing to eonatruct & power plamt ab Ansyicen
being permitted %o uge through 1ty power plant &t Aol
Palls during the period of this agreement sueh waker in addis
o %o 1te own a8 may be released fram the Amerdemm R}y
reservolr unbil such timé ps the United Stetes may sonsivuct
énd place in operation. m powsr plant et Musrisan Felle wmd
the: furnighing of ceptiin power snd emergy by the Tndtad
3iates %o the Company and the indirmct beneflis thet wil
imre te the Campoany by the conssrvation of water in American
Fally reservolr and the other beénefits eccruing t& the |
fompany imdar this sgreement, no cliergs shall he mwids. imder
this agreement for the power and ensrgy so Pfernished during
the non-irrigating season. oo . )

- B A8 a part of this agreement and %o meet the other
inerease lm power damsnds and uses on the Minideks project,
the Compeny will furnish pows and emergy to the Tnilted
States at approeximately 122 X.v. deliversd st Winldeiam
powsr plant for nse on sald Minidoke projéct as follaws:

AL such time and ee oftsn &% may be required during
the mentha of April tp Seplember inelusive wp to 7 «500 k,w.
of which the power to be furnished over L 000 kow. iz wnder-
stood ¢ be Dreakicwn pewer wrly. By breskiom power s
uzed herein is msenk power furnished by tha Compary in ex- .
ssss of L,000 kiw, to replece power tamparsrily lost or
unaveileble on Eqeount of a breakdewn ¢r imterruption in
operation of semé part of the Minidoks power plant,

In conslderaticm of the other Lenefils ressived by the
€ompany tmder this agreement breskiown sorvice will be. fure
nizhed by the Company upen the payment by the United States
of $2,00 per hour for the first 720 hours in eash calendar
year dnd f'or each Hour thereafter in such calendar yesr

ho‘-_h



Tnited States will pay $.00 psr hour, Ko mondy peyments
ahall be made for powar. furnished by the Compuny sxeepd
for brealdown geryice.

Sxl Tha pressxt Blask Seuyon contract under date of
ApriX"10; 1930, beiwaen Toited States end thix Coupiny is
extmdad to run geneurrantly with this agreewsxt, provided
that s Tnlted Stxtis shell deliver to the Sompeiy wmde
sald Blaok Cavydn sontyact all the Blask Oanyon powsr wnd
Gnorgy svallible. in @xowsa of thet power wnd snergy Tow
speolfically yeserved under sald conizhct whei used for
emehrugtion and other puipedes, insluding speratiag pure
poses &b Ouyhee Dem and Tunnel Cenyém, wnd In dxeess of
tha pawsr and smergy Ming used By irrigitien eusbomers mow
served by the United States fram said Blask Canyoh plaxé,
#zcaph that the Taited Sitabes #hpll have the option to furw
wish powsr and smargy to Owyhes RBitoh pumps mnd bo %he
Tayetia Divisien of the Boise Profesty slse siditlonsl power
to enlargemsnts. of jnd additions to the PayetiewOregan Slepa
panping plant egual 4o the requirmments of the Oryetal Drri~
gatlon Distriat, Bemoh Irrigetien Pisiriet, the 8lide Zrei-
gotion Bistrict; alscifhe regqultementz of the North aid
Bouth Myancensrt pupl, provided. that in the gase of migh
Advpnosment punps he Thited States Bureau of Reolmwmtian
abgll inatall transformers Yo receive power fram Cuypany's
present distritubion lines, which latter provision is in
addition do the transmizsion provisione of the presemt .
Black Canyon soxmbract, provided in emch instaince mbove set
forth obher then the irripetion custemers now served by --tha
United States from the Black Sanyon plint an equivalend
reducticn 13 mede in the demands and usss -of tha Gex
Irrigetion Distriet; however, ¥or the seeamns of 1975 and

1536 the requiremeénts of Omyhea Ditoh pumps snd Advande-
ment punps mey be supplied fram a redustiod in the demends
of the Ontario-Eysse fwips. And in sddition thersho, the
Hnited $tates shall deliwar o Conpany A

oo sopany ell powsy snd ensrgy
aynilable ihé pressnt Minidoks power plent nah raguired
e A o

£5F pawor demsids and vass_on said project, sxcept the i
uzed at Alblan, or in $he event of sulergemen® of sald pland
“then from s oapaolly equal €9 %le eapacity of said present !
plast, T T ' ' -

. i
- £ TUnless termimated in the manver hereinsfter pro—
vided, this #greament shell remain in foree mnd ¢¥féct wntdl
sush Lime a3 the Tnited States, ibs masigna, permittees.or
lleensess shall eenstruct, end plate iu operation’ a power
plant at fmerican Falls #nd the United States shell glve
Gompany at lesst sixby daya! notice wt ita offisen st Boise,
Ideho, of the date on which sny ‘gueh plant sball be placéd
in operation, provided that thls agreement may be terminated

Bxe A = §



by the United Stabes at anmy date afber five yeara frian the
eiféctive date provided in *@" hereof by giving written

nstics to 'the Compwity at least two yesars prior to Wueh
debe of ternination'sifd miy b6 terminatid by thw Qomphsy
fy dati atter 25 yaies fron th waid oifective dath e
by giving writban nobie# €5 the Seeretary of the Yulerisr ik
at loast ten yeirs pricr %o such.date of Lorminationy
and Fpovided fikther; “hal ¥he Sgarotary of the Imbterior-

siof “beminate Shlk agragment ab his syilen ab wy. Link.

by siving the Gompany $ix menShs? writien motles, in thy
avond 8 & £inal:conrd deolslin or findl eewrh deeivlons -

t4) holding (1) that tha Sacreteyy dmmnst lewfully pewwrs
au-aniguel pot lmeams of §50,000 to redmburse the Unibed -
Statesfor-dbe uss of the Black Sanyon plant by sswmssssnts
or dliarges as mn item of reserveir gpératlon nd meintinmnow
sast againgy the partles who ave bemefited by the water saved '
reveunder, sod alse helding (2) that 4he Becretary sannot .
lawfully seeuie mush ihoogms by salg 62 the pawsr furaisied .-
wder Article 3 and Ssotion B thergof, o the Minldoke Trpis)-
gation: Ristrict; o {B) holding that the Seerdtary msy nok
disdontinue or reduce the mon~drrigabion messon nad of tha
pawer plant at Minidoks Dem in order %o gimservy ¥hé flow

of Buske River for storsge, for tha puwrpose of drrigatien, -
in the Mmerican ¥alls Reservoir for the Tongflt &f the cone
tracting pardies therein, end in the Dropodud Fagerwolr in -
the North Fork, if and whem it is built. The United Ptates,
its assigna, permitiees or licemsess shall not within § years
from the date of this mgreoement comstruct and/or placs ian
operatlion additionsl generating fasilitles et Minidoka Danm
for sny purpose other than sunplememtary to tha. prasont
fasllities thersat in furnishing the power deménds wnd uses

an tha Winidoke Project, DBurlng the life of thisz Agreameant;
‘the United States will not sall power fram ita Minidols -
Project powar system outside of the Minidoka Frojest in
excasd of an emount of power 850 ko less than the amouwt
generated from the edditionsal power wmit or units hersafier
instailed at the Minldoks Dam except the power furnished at
Albion,

P In 8ffeching the nsovsssry Scnservation of mater
et American ¥alls Reservolr'gnd thad siding in carxying out
both the letisr and spirit of $his egréement, the Conpsny
and the United States agree to effpch, so far ag practicable,
& closely codrdinaisd and synchronizeéd opedation ef theiy
respective plants, In case of breskdown the Tnited Stabas
sgrees to rastore iis plant or plants to full eperating
condition with ell possible diligence s¢ far ss eonsistent

Exa&!-'é
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with ordinary cemstruction methods and 1m and regulations
spplicable o Governmint werk,

B !’hisggremtshﬂlnﬂdt!r,murtﬂm )
in any way the $ermy and tenditions of tha 1523 wonbrast,
mtpthxemn%hqwhuewheﬂmmmm;'

‘%:’"z"!é;"’m’t‘;m -n?ﬁ:hi M;! T y ar Soryiid

C g o e
ngﬂtﬁmuasmglﬁpmhmmhm#;ﬁd
gomtraot, 14 ‘changed as hnﬂinupulﬂsa for thié duwndion
af £his § ; oy donstitnte or ¥e sonsbrusd £ & Tew
leazs, survender or ahandemment of Any af the Gm;mv'z
powsy o ‘water ri,gwm

!hgl%sm&aatshlllbesuspmﬁ&mngthn
temnrtﬁsammm

This sgréement shall tdke effect Outober I, 1g3h,
and a'En—ll dontinueiin #ffect a3 nkove provided uatil tare
minzted m the mmrhaminhafqﬁ prravided. - :

B Hathingmthlscmbmﬁemhaina&shﬂlbqor
songtitute & reloase, surrender or sbundcemsnt by the Ynlted
States or-sny of its rﬂ.ghks to dse of water for powar pupe
poses ab the JEnidoks JFewdr plant nmor s rajesss, survender
or gheridement by kbe United Biatas of mny rﬂ.ghts acquived
by ecnm-b:.on of -kha’ .Ameriam Falls reservair,

b I-b is agreed thet the mtar comermd a:ni made .
aveiiThle by the terma of this agreement i3 for sborage in
the .Bmer:tean Falls Reservolir except the weker saved by the
Gampany'ls relesse of ‘the right to have waber dischkarged
ever Milner Pam whick waber may be stored in the North Fork
Resiryslr Af build and 15 in lden of water that would other~
wize be acnserved mnd se stored by the Somrbructlon of the
geid gmer&'iung undt et the Ameriean Fulls Reeeryolr and
shell lmure 5o the bensfit of all parties interastsd in
Amsrican Falls Reservoir in 1ike memmer and farbent,

Y This agreement shell imwra to ihe benefit of,
sod be binding upon the suecessors. amd assignk of the Sempsny
and also upm the successors and assigns of the Enited States,

X  ¥o member of or delegate 'i;o Gonpress or resident
cameissioner shall be admitbted to sny shere or part of this
contract or to &ny benefit whisk miky arise therefrom.
Nothing, however, hereln scuteined shsll be construed %o
oxtend Lo this eo:rm«t if made ﬁ'bh a garporatien for lis
general henefit,

B -7
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TH WITHESS WHEREOF, -the purﬁo to have !imd
thurmathnitygndyo d w'ﬁmy;ﬁr&
TR e of 4 rosslubion of A3

USILED STATES OF AIERIG.L

BF R, Ay la‘.l‘hoﬂ )
I‘irat Axsis‘hn:t Sqmta.r; of thi - Imhnriar

DA mnnmm

BY K ¥, Bobirsm
Presldint

(SEAL)
Etbeats .

dsmes L. Rooua
Baoretary.

EI- A\ - 8



Exhibit
L



CONTRACT

Syabol Ilr-733




DEPARTMENT OF THE INTERIOR
UNITED STATES BECLAMATION SERVICE

MINIDOKA IRRIGATICH PROJECT.

Subject 1EDEX
Purpoge and Plans of United States .
Company Public Service Corporation ,

Interfersnce with Rights of Company .
Use of Property owned by Company .
Company's Prior Filings at Ameriecan !‘alls
Heed of United States for Power .
Mutual Covenantsg

Property to be Conveyed to Uni.t.ed Sta.tes.
Company's Primary Summer Power Right .
Government's Summer Power Bight at Amarican Falls,
Company's Additional Summer Power Right .

» # & & @ . & & @

Substitution of Acre~feet for Second-Feet . .
Cozpany's Summer Regulstion at 5,000 Acre-feet . .
Outiet Works and Division Dam for Company . .
Company's Primary Storage Capacity . . .
Operatiosn and Maintenance Charges. . . .
Company's Secondary Storage Capacity . . .
Company' s Jeserved Water Right of 300,000 Acre-feet .
Company Right to Primary Storage Water . .
Company's Rights below Milner Dam . .
Tyin Falls Power Site . . " .
Government's Winter Power Rights . »
Storsge Rights of Upnited States and Winter Waste .
Belease of Liens . . . . .
Abstract . . . .
Payments by the U’nited. States . .
Continued Uce of Rights by Company until Storage Cepacity

is provided . .
Distribution System in American l‘alls N
Reservation in Deed of Reserved Rights .
Fallure of Appropriation
Company's Remedy for Failure to Recoive Storage
Liens and Bncumbrafices . .
Bffective when signed by the Secre'car? .
Binding on Successors and Assigns
o Waiver of Rights of Federal Pover Commission or State
Cooperation with reference to Water Rights
Agency Clasuvee . . . .
Hexber of Congress Cla.use .
Bxhibit "4
Exhibit "3
Axhivig "o¥

s ® a ® & w o8 J® 9 4 8w b

e« & ® = & & B . " » & @

Article Faze
2 1
3 2
4 2
5 2
8 2
? 3
8 3
9 3

10 12
il 13
2 14
13 15
14 18
15 16
16 17
17 18
18 19
19 ig
20 2l
21 21
22 23
23 23
24 23
25 25
25 25
27 26
28 29
29 29
30 30
3l 30
a2 32
33 32
34 33
35 a3
36 33
a7 34
38 35
a9 36



1.

3.
4,
5.
6.
7.
g.
9.
10,

1l.
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i5,
15,
17.
i3,

19,

el,

Symbol Ilr-733

THIS AGEEEMENT, Made this 15th day of June, 1923 in

pursuance of the Act of Congrees of June 17, 1902, (32 Stat.,
388) and acts amendatory thersof or supplementary thereto,
between THE UNITED STATES OF AMERICA, ﬁerei.nafter s‘tyled. the
United States, acting for this purpose by BHubert Work
Secretary of the Interior, and the IDAHO POWER COMPANY, a
corporation organized under the laws of the State of ¥aine
and anthorized to do business in the State of Idaho, and
having its principel place of business at Boise, Idaho.
hereinafter styled the company, its successors and
assigna,

2, FPurpose apd Pleps of United States.

WHEREAS, the United States contemplates the com~
structio_n of a large reservoir at American Falle, Idaho, to
store the flood water and winter flow of Smake River and
meke the same svailable for the ::eclanation of large areas
of public lanfis of the United States including the North
Side Pumping Division of the Minidoka Project and other por—
tions of the Snsite River Valley, snd to supplement the water
supnly of various projects in the Spalkte River Valley now
having an inedequate or insufficlent water supply during

pert of the irrizetion seeson. And



3. Company Public Service Corporation.

WEERBAS, the company is a public service eoi-por-
ation furnighing electricity throughout the Southern por-
tion of the State of Idaho for light, heat, and power and
irrigation parposes. 4nd *

4. Interference with Rights of Company.

VHER®AS, ssid electricity is, to & large exbtent, gen-
eratel bty the company in hydro-electric plents owned bty it
and located on the Snake River at American Falls and various
points below and the water which it uses and clainms for use
at American Falls is or would be also used, fo a large extent,
in its plants located and to be located at points below on
the ctrean, so that the storing by the United States of win-
ter flow at American Falls will interfers with certain power
and other rights of company at American Falls and points be-
low and

6. Use of Property Owned by Company.

WHERZAS, a portion of gald propoged American Fa}.ls dam
and regervoir will be loceted on land owned by the company
and the construction ani operation of the seme will also meks
necegsary the destruction of or interfere with certain gener-
ating stations and other property of the company; and

6. Company's Prior Filings at American Falls.

WEERZAS the company has at American Falls water filings
prior to the American Falls filings of the Thitel States

sufficient to embrace the entire amount of water reserved

2
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44, %o the company under this contract.
7. Heed of United States for Power.

4B, AND YAZRWAS, the sald proposed lorth Side Pumping

46. Dlviaion of the Hinidolka Project of the United States is &
47. ypumping project and the United States will require in con-
48. mnection with the eaid project a large power plent for the
49, development of & large smount of electric power for pump-
50. ing water upon the lands of the said project.

8. HMutual Covenanis.

51, W09, TEEREFORE, VITHESSETH: That f'O!' and in com~
' 52. siderstion of the covenants aad egreenents of the par-
53. ties herein, upon the conditions herein named, the par-
54. ties covenant and agree:

9. Property to be Convered to United States.

55, The Company hereby agrees, upon the terms and condi-
56. tions hereinafter stipulated, to sell and by good and

b7, sufficient deed convey to the United States of America,
58. free of ta.x liens an.@ of liens or incumbrances created,
59. gre.nted. or imposed by 1tse1f or its public utility pred=-
60. ecessors, all its right, title and interegt in and to the
61. followinz Gescribed real estete, situated in the counties
63. of Power end Bingtem, State of Idaho, to-wit: (a) The prop-
83. erty descrived in the list of land descriptions hereto
%4. attached as Exhibdit MAM and made 2 part of this coniract:
85. anf any other real property owned by the compeny, if any
66. guch there be, under the proposed dam or reservoir to Ye

3



67. constructed by the United States in connection with the

68, Zimerican Falls Reservoir project; the said progosed cem

63. to be located and constructed upetrean from the company's

70. American Falls Dem as now consiructed and north of the

vi, Tight of vay of the Oregon $hort Line Railroad Goupanyls

72. bridge property as now located at American Falls; the ti-

73. tle to be conveyed to the Thited States in all cases o be
7. as full and couplete as title as the company has, Provided,
75. however, that to the axtent hereinsfter expressly provided
76. and to no greater extent than hereinafter expressly

77. provided, and gubject to all the ierms, conditions ani

78. provipions hareinafter set out, ths Compeny shall have and
79. there is reserved to the Company, the right to store ths

80. water which it is té) recelve from the Proposed American Falis
81, Resgervoir, upon tixat part of the property end rights describ-
82, ed in Paragréph 9, located within the reservoir, and agreed
83. Y0 be conveyed by the Company t0 the Thited States insofar
84, as such reservation to the Company does not conflict with amy
85. of the rights hersinafter granted or agreed to be allowed to
86. the United Stetes or any of the limitations or restrictions
87. hereinafter agreed to be placed upon the rights of the Company.
a8, (®) Tha tvo power plants at American Falls known es

89. the Island Power nlant and the West Side plant, except as to
90. the water rights otherwise provided for in this contract to-
91. gether with the following described tracts of land on vhich

92. sald plants are located, to-wit:

4



g5,

96.

97.

98.

29.
100,
i01,
102,
103.
104,
105.
106.
107,
108.
109.
110,
111.

113.
114,
115,
135,
117.
1e.

. ' .

The following described parcel of land situated in
Lot 5 See. 31, T. 7 6., R. 31 E., B, ¥., beginning at a
point on the low-water line, on the West bank of Snzle
River where the continueticn (in a straight line) of
the Forth boundary line of lot five of section thitty-one
Towmship seven south of Range thirty-one east of Zoise
teridian, would intersect the said low-water line con the
West bank of Snake Rivers thence west along scoid north
boundary line of s2id let five for a distance of 211.5 feet
to a stake on the south boundary line of the right of way
of the Oregon Short Line Railroad; thence westerly along
the south boundary line of said right of way, for a d;i.stance
of 270 faet to a steke; thence South 43° 14T Bast for a
distznee of 385 feet; thence due Zast to the intersection
of the low-vater line or the west bank of Snake Ziver;
thence along the low-water line on the said west bank of
said Snake River, followirg the meandering thereof, to the
point of beginming, containing about two zcres, more or less
reserving to the Company from said property in said lot five,
rights of way and easements for cecupancy and use by the
Company for the purpose of erseting, operzating and maintaining
€lectric transmission lines, and structures and ecuipment
appurtenant thereto for substation, sectionalizing and switch-
ing purposes, said rights of vey and ezsements, including
the rizht of ingrsss and ezress over the propsrty of the

United States, to he located 25 mutuzlly agreesble to the

£
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9.
120.
121,
322,
123,

12s.
126,
127,
128,
129,
130,
131.
132.
133.
134.
135.
136.
137.
13€,
139.
140,
141.

143.

United &tates and the Tompany.,

4lso the following deccribed piece or pareel of
land sitvated in Lot 12 of Section Thirty (30) Town-
ship Seven (7) South, Renze Thirty-one (31) East of the
Boise ieridian, commencing at a point on the west bank
of the Snake RNiver where the easterly boundary line of the
right of way of the Oregon Short Iine Railroad Company
intersects the said bank of Snake River; thence running
along the bank of said Snzke Hiver in e southerly direction
for a ‘distance of eighty feet; thence in a straight lipe in
2 westerly direction to the intersection of the east hound-
ary line of s2id railroad company’s right of way one hundred
and seventy-five fest; and thence along the easterly bound-
ary line of said railrosd risht of way to the place of be-
ginning.

Also the following deseribed tract of land lying in
the river channel of Snake River between Lots 4 and 12, of
Seetion 30, T. 7 3,, R. 31 E., B.L. Deginning at a point
wnere the South boundary of Lot 14, Block 20 of the Original
Townsite of American Falls intersects the west boundary of
Lot 4 See. 30, T. 7 5. R, 31 E., B.X¥., thence in a northerly
direction along said west boundary of Lot 4 to the northwest
corner of said Lot 4, thence in astraight line across the
chanrnel of Snake River to the north east corner of Lot 12,

See, 30, T. 7 8., R, 31 E,, B.l., thence in a southerly



150.
151,
152.
153.
154,
155.
156,
157.
158,
159.
160,
151,
162,
163.

157,
158,

direction aleng the east boundary of said Lot 12 to the
southeast corner of said Lot 12; thence in an easterly di-
rection along the sovth boundary of said Sec. 30 1o a peint
where & due north and south line, through 2 point 25 feet

due east from the southeest corner of what is knoWin as the
Island Plant power house belonging to the Company, intersects
the south boundary of szid Sec. 30; thence due north to the
center line of the Oregon Short Line Railroad as now located;
thence in a straicht line in 2 north~westerly direction to

the point of intersection of the east toe of the intake to

the said Island Plant with the downstrezm toe of the company's
American Falls damj thence along the toe of the east face of
the east pier or abutment well of the headworks of said Island
nlant to the upstream toe of the company's said American Falls
dam; thence southeasterly along the upstrsam tce cf that por~
tion of the company's said American Falls dam which the com-
vany will retain to the easierly toe of the division dam to be
constructed by the United States between the westerly end of
that portion of the company's dem which the compeny will retain
and the government's proposed American Falls reservoir dam (re-
ferred to in Faragrap: 15 of this agreement): thence in a straight
line in an ersterly direction to the point of bewinning, and
gll rights of the Company in the tailrace from said Island and
West Side plantsi and the United States shall have and there

is granted to the United States the richt of ingress and €gress



169.
170,
i71.
172.
173.
174,
175.
176.
177.
178.
179.
180.
133,
182,
183.
184.
185.
186.
187.
188.
189.
190.
191.
192.
133.

154,

far pedestrian traffic over the Compeny's wood-steel
bridge leading from the east bank of Snake River to the
said Islend Plant, so long as seid bridge mey be maintained
by the Company, reserving to the Company, and the Company
shall have the right and essement of junction, tie, sbutment
and support of the portion of the Company's America.n Falls
dam to be retained by it to the portion of said dam to Dbe
éonveyed to the United States anmd to the headworks of
said Island Flent and %o said division dam to be comsbructed
oy the United Stmtes vetween the portion of the Company's
dam to be Tetained by it and the Government's proposed
American Falls reservolr dam; reserving further to the Com-
pany the weat poriion of the Compeny's dam as described
and with the limitations contained ip Paragraph 9 (c), and
reserving further %o the Company and the Company ehall have
the right and easement of junction, tie, abutment and sup-
port of the Company's eaid wood-steel bridge uwon the pro-
perty adjacent to said Island Plant; and reserving further
to the Company snd the Company shall have the rights and
easements of flowage and pondage on and over the premises
conveyed to the United States under this agreement and lying
south of the down stream toe of the Government'’s proposed
American Falls dem end east of sa2id proposed division dsm
end the headrace or works of said Island Plant for t.he pur-
pose of utilizing the Compeny's water rights and rights to
the use of water; and further reserving to the Company, and
8



195,
196.
197.
198.
199.
200.
201.
202.
203.
204.
205.
206.
207.
208.
208,
210.
211,

. 212,

213.

214,

215,

2le.
217%.
218.
219.

=220,

the Company shall have the easement and ﬁght to waste
and discharge such water over said lands lying south of
the downstream toe of the Government's proposed American
Falls dem and east of said division dem and the head race
or works of said. Ipland plant, and through 2nd over the
Company's American Falls dam end works and along anll against
the works and property of the United States. The Company
agrees to so maintain and operate the said power plents
and other structures to be conveyed to the United Simtes
until delivery of possession thereof to the United States
that the same will be delivered to the United States in
as good condition as they mow are, ordinary wear and
teer and any demage directly or indirectly cauwsed by
the United States excepted. Provided, however, thad
ehould the company on account of sny extraordinmary
accident or calemity be unable to deliver such plants in
such comdition, it shall have the option to deliver them
es they then are and shall furnish to the United States
free of charge as demanded by the officer of the United
States in cherge of said American Falls Reservolr the
equivalent output of power of such plsnts minue the smount
of power which inay actually be developed at these plants
by the United States -~ such power to be delivered on the
generator voltage bus of the Islend plant and such deliv-
eéﬁ to terminate on April 1st, 1928, The power develoned
at said West Side and Island Plents or delivered by the
9



221.

222.
223.

224.

229.
230.
2ZL.
252,
233.
234.
245.
238.
237.
238,
239.
240.
241,
242.
2438,
244,
248.

245,

company under this subdivision shall after the delivery
of the deeds provided for in subdivision {d) hereof be
considered a part of snd not in addition to the power
right otherwige defined to be in the United States under
the terms of this agreement.

(e) The property described in Exhibit "3¢ attacl;ed.
kereto and mede a part hereof: and the west porlion of
the present dam apd spillwey at American Fells up to &nd
including the intake to the Island plant; reeerving, how-
ever, to the company al)l and every of the rights it now
has to use, maintain andi operate sald property in connsc-
tion with the use, seintensnce and operation of its Zast
Side plant, unti) such time as the United Stat:.es has com-
structed the division dam in accordance with the provisions
of Paragraph 15 hersof and has made the provision for the
diacharge of water into the pool vetween the zovernment's
proposed American Fails reservolr dam and the Company's
East Side plant in compliance with the terms of said Para-
greph 15, Provided that the United States shall, after
mazing aeéond. payment, have the right to demolish such por-
tion of the present dam and spillway at American Falls west
of the Izland plant intake as mey hte necessary for the con-
struction of the proposed government power plant snd other
vorks at American Falls, providing that by eo doing no in-
terference ig hnad with the operation of the Gompany's Bast
Side Pisnt.

10



247,
248,
249,
250,
251,
252.
252.
264.
255,
2664
257,
258,
259,
260,
261,
262.
263,
264,
268,
266,
267,
268,
269,
270,
27,
27z,

{d} A1 the company's water rights, appropriations
water filings and permits, at Americsm Felle, or used or
intended to be used in connection with the company's power
plants and proposed plants at Americen Falls, except the
rights, whether primary or tertiary, expressly rese;:ved.
to the company, as hereinafter set ocut., The water righis
of the company transferred to the United States for use
for power purposes shall be considered a..s impressed with
a right in the United States to change the use of such
vater from power to irrigation or to store the same for
irrigation whenever the Secretary of Imterior shall decide
that such water is reguired for irrigetion purposes. Dut
it is expressly agreed and understood that the water rights
and rignts to the use of water which it is herein agreed
that the Bompany shall have are reserved out of its exist~
ing eprropriations and rights as independent rights under
its omm filings and appropriations and of the dates of prior
ity to which the Company is entitled under such eppropria-
tions and ars not to be considered as mere contract rights
under contract with the United States,

(e) The right to limit all other rights of the company
on Speke River at #hatever points and in whatever counties
the same may be located insofar ms and ao farther than the
rights ellowed and granted to the United States to store )
end use water as he-rsin provided may interfere with any
rights of the company at =ny lower point; on Snake River,

11



11, Governmment!s Summer Power Right at American Falls.

301, The United States shall have and the company hareby
302, grants to the Unjted States as against the company &

303, secondary power right at American Fells to that amount
304, of water which will generate continuousgly for delivsry
305, from the‘ generetor tus bars in the Government power‘

306, stetion ot Americen Fslls 6,700 kilowatis beginning

307. on April 1lst, increasing uniformly to 25,000 kilowatts
308, on ¥ay ist and to 30,000 kKilomatis on June lst, contip—
309, wuing at that amount to August 15tn, inclueive, then de- .
310. creasing uniformly to 25,000 kilowatts in September 15th,

311. and to 5,500 kilowatts on October 3ist, end none from No—

312, vember lst to March 3lst inclusive, except in comnectilon

313, with the 10,000 kilowatts as aunthorized in Parsgrephs

3l4, 24 and 195 hereof, In no case, however, except as au—

315, thorized by Paragraph 13, shall the water utilized under

316, this power right exceed 1,500 second-feet on April lst,

317, 1increasing uniformly to 5,000 second-feet on May lst,

318, and to 6,000 second=feet on June lst, contimuing at that

319, amount to September 15th inclusive, and decreasing uni-

320. formly to 1,500 second~feet on October 3lst., The secondary

321, rovwer right granted fo the United States under this paragraph

321la. shell e inferior and subordinmte to the primary power right

321b, reserved to the company in paragraph 10 hereof, and shall te

32lc. prior and superior to all power rights of the compeny at Amer-

32id. ican Falls other than the rights reserved under Para. 10 here

32le, and the right to the storsge provided in Para, 19. Provié.ed.
12



322,

324,
325,
326,

333’

334,

336.
337,
338,
339.

341,
342,

343,

344,
345,

346.

however, that if thg Company, through the refusel, for
any reason, of the United States or itz successors in
control of sald reservoir to comply with the terms of
this agreement, fails to recelva for its own uge et ite
plants at American Fallg, unless its rigat 5o such water
hag been taken under the power of eminent domain, the
asmount of water and at the times and in the manner con-
templated by this agreement, it ghall have the right to
make up such deficiency (during the time of such refussl
and no longer; out of the sppropriations, water filings,
and permits which it now holds, and the amount which the
United States shall have the right to store or use out of
sald appropristions, shall be reduced accordingly. It is
agreed and understood that errors or inaccuracies in the
relesse or delivery of wabter from the reservolir shall not
be construed as a refusal by the United States to comply
with the terms of this agreement. Nething contained in
this contract shall be construed to make the United States
in any way responeible for the delivery of the water o any
of the plants of the Company after the sems has been re-
leased by the United States for the Company from the res-
ervolr at American Falls.

12, Compeny's Additional Summer Power Hight.

The company reserves and shall have as againgt the
United States a tertiary power right at American Falls fo

all additional water released or wasted from the reservolr

14



347,

349,
350.
a51.
352.
353.
54,
355,
a56.
357,
358.
3568,
360.
361,
362,
363,

364.
365,
366,
367,
368.
369,
370,

37L.

as released or wasted by the United States from April lst
to October 3lst inclusive over and above the amounig re-
quired to furnish the primary rights reserved to the com-
pany in paragraph 10 hereof, end the secondary right grani-
ed to the United States under Paragraph 11l hereof,

ghould the company fail for five years after a‘. storage
capacity of 1,500,000 acre-feet or more has been provided at
American Falls, to pake provision to utilige all the ter-
tiary power provided in Parsgraph 12, then the ﬁnitedvsutes
shall become entitled as against the company to develop and
use any unused portion thersof, but should the United States
fall, for a pericd of threé yea:;s after becoming vested
with the right to develop and use such undeveloped portion
of said tertiary powsr, to make provision to utillize the
same then thereafter either party may by making such pro-
vigion become entitled to utilize such undeyeloped portion
of sald tertiary pover right.

123, Substitution of Acre-feet for Second-feet,

Daring the period from April lst to October 3lst in-
clusive, elther party may take instead of the contipuous
flow specified sbove in Paragrapks 10 and i1l an equivalent
amount of water ea.c;h day in verying amounts during varlous
houre of the day, providing the number of acre-feet taken
by either party durirg eny ope day of twenty-four hours
shall not exceed a number double the mamber of second-feet

specified in the above achedules in Paregraphs 10 and 1l

15



372. for such day.

14. Company's Summer Regulstion of 5,000 Acre-feet.
373. The compeny may accumlate from time to time in stor-
374. sge capacity that would otherwise be unused in the American
375, Falls reservoir cut of the amounts of water to which it is
&76. entitled under Parsgraph 10, an amount not exceeding 5,000
377, acre-feet, and uge the same as desired, except that after the
378, reservoir has been filled in any year, the compeny shall be
379. entitled under thie parsgraph only to that part of the 5,000
380. acre-fest accumilated after the filling of the reservoir and
381, subject to the limitation of maximum delivery and gate or
382, outlet capacity herein provided, and provided further that
383, the company shall release upon demand by the United States
384. such portlon of the said 5,000 ac::e-feot as the company may
385, have accumulated whenever the avallable stored water in the
386, Apmerican Fallas Reservolr to which the present Minldoks pro-
é87., Ject and extensions thereof diverting from laks Walcott are
388. entitled smounts to less than 5,000 acre-feet, and in any
389, event relegae agll claim to any part of sald 5,000 acre-feet
390, of accumulated water remaining sfter September 30th,

15. Outlet Works and Divisiorn Dam for @Gompany
391. The Unlted States will provide for the company in the
392. proposed dam %o be constructed by the United States discharge
393. works sufficient for a 6,000 second~feet delivery with a
3%4. loss of head net not to exceed two feet, Such discharge works

395. hall diacharge into the pool between the proposed reservolr

16



396.
397.
398,
399,
400,
401.
402,
403,
404 .
405,
406,
407 .
408,
409,
410,
411.
412.
413.
4l4.
415,

416,

417.
418.
419.

420,

dem and the company's east side plant end shall be as low

ag and similar to the outlets connecting with the power

plant $o bs constructed by the United Statea, and shall be
80-constructed that the company mey and 1s glven the right

to attach its penstocks directly thereio and shall be pro-
vided with protecting devices similar to those to be pro-
vided for the intakes to the proposed Government power

plant at American Falls. The United States shall construct
and meintain as a purt of the Amsrican Falls storage dam,a
division dam betweer the wegterly and of that portion of the
companyls American Falls dam which the company will retain,
and the Governmeant's proposed American Falls Reservoir dam to
an elevation five feet sbove the present concrete crest of com-
pany's dam, and of sufficient strength to retain the water on
the easterly side up to the crest of said dam, and provision
shall be made whereby the Company shall not be required dur-
ing any flood to discharge over that portlon of the com-
pany!s American Falls dam and spillway retained by the
company any greater portion of the flood than would have
been dlscharged over that portion retained had said dam

and spillway not been changed from its present conditlon.

16. Company's Primary ftorsge Capaclty.

In part conslderation for the rights and property to
be conveyed to the United States by the company, ond as a
part of the cost of the proposed development at American

Falls the United States grants to the company and the com-

17



421y pany shall be entitled to the perpetual use of 45,000

422. acre-feot of storage capacity in the ressrvoir to be con-
423. structed by the United States, such capacity to be for

424. storing the water reserved io the company, and the water
425, referred to in the last sentence of Paragraph 10, the

426+ compsny's right to such storage capacity to bBe on an equel
427. basis in all reepects, except as otherwise provided herein,
428. with other primary storsge cepacity rights in the reservoir,

429, 88 defined in the contracts batween the United States p.nd

430. the Irrigation Companies and Districts cooperating with the

431, United States in the construction of seid reservoeir, a form

432, of vhich contract is sttached hereto end marked Exhibit GH,

17. Overation and Maintenance Charges
433, For the purpose of determining the operation and main-
434. tenance charge to be paid by the company, each acre-feet of

435, secondary storage caspacity provided for in Paragraph 18 shall
436. be comsidered as the equivalent of 7/20 (seven-twentieths)
437. of an acre~foot of primary storaze capacity and the company
438, will pay to the United States each year a proportionate part
439, of the total cost of operation and maintenance of the reser—
440. voir, and distribution of the waters therefrom to the heed
441, of the ditches and to the power plants of the compeny di-
442, verting wester from Snake River below said reservoir in the
443. proportion that 134,250 acra-feet is of the total available
445. capacity of the reservoir plus 89,250 ecre-feet, the times,

446, conditions, and manner of billing or stating such charge to

18



447, the company and of paying the same to the United States
448. to be the same as provided in the contracts between the
449, United States and the various irrigation companies and dis-

450, tricts cooperating in the construction of said. reservoir.

18, Company's Secondary Storage Capscity.

451. Botween October 1st of any year and June 10th of the

452. following year, the company shall have and is here'b‘y grant-
453. ed for the purpose of regulating snd controlling the water
454. regerved to the company under Paragraph 19 hereof, and the
455, water which may be acquired under the last sentence of Par-
456. sgraph 10, a secondary right to use not to exceed 255,000
457, acre-feet of storags capacity in the ressrvoir when such

458+ capscity is not then requirad and not being used by the

4539. owners of irrigation rights to the use of such capacity,

460. but shall have no further right to use sy part of aaid

461, 255,000 acre~feet of capacity or any water stored therein
462, after the reservoir is first filled each season, and the

463, company shall in any event relsase on April 1lst of esch

464, year 8ll right and claim to such capacity and water stored
465. therein, except 60,000 scre-feet, and shall release all right
466. and ¢laim to the remeinder, if any, on June 10th of each year.

19. . Company!s Reserved Water Right of 300,000 icre-Feet.

467« It is agreed that in addition to the primary right re-

468. served in Paragraph 10, the company reserves and shall have
469. the right {for power dovelopment at American Falls and to

470, such extent as provided in Paragraph 21 hereof for power
471. development at points ‘oelo;gﬂilner) to 300,000 acre-feet



472.
473,
474,
475,
478,
477,
478.
479,

481,
482,

433.

491,
492,
493,
494,
485,
496,
497,

of water flowing into the reservoir after October lst of
any year which shall be the firast 300,000 acre-feet flows
ing into the reservoir after October lst and actually
storable therein, except that :precedenc-a shall be given
for the relsase through the American Falls Resez:voir dam

to the amount of water, if any, required to supply the
amount of power mot exceeding 10,000 kilowatts, half-hour
peak, needed to supply the power demande and uses on the
Minidoka Project and its proposed extensions, and including
the town of Minidoka and the territory now supplied by the
United States, and the camps, buildings, construction work,
dam ané adjacent grounds of the United States et American
Falle, but not elsewhere in the cld or new town of American
Falle except that if the company should refuse to extend
its lines into the new or government townsite at American
Falls and furnish service in such towneite, thes the United
States may do so, The -cxtenston of power linsu into the
new townsite and furnishing of power to customers therein
shall not be construed as walving say of the rights of
either party es to the amount of damage which may de al-
lowed the company in condemnation or otherwise for the
removal of the old town or otherwise, Bothing in this
paragraph conteined shall be construed to deny the United
Stetes the right to store and use for irrigation purposes
the water herein smthorized to b§ used for the gerneration

of said winter power of not exceeding 10,000 kilowatts,

20



488,
499,

601.
502,
503.

504.
505.
506.
B07,
508,
509,
510,
pll,
Slz.
513,
514,
515,
516,

b17.
618,
519,
520,
521.

half-hour peak, wbhenever the Secretary of the Interior
shall decide that such water is required
for irrigation purposes. The expression 910,000 kilowatis,
half-hour peak?, wharever it occurs in this contract shall
be interpreted as meaning that the average for any half-
bour intervel must not exceed 10,000 kilowatis.

20. Oompany Right to Frimary Stovage ¥Watar,

The water required to fill the 45,000 acre-fset of

Primery atorage capacity allowed the company under Pare-
graph 16 hereof shall be a part of the 300,000 scre-feet
of water reserved to the compeny under Paragraph 19 hereof,
and the company shall have no right to require the turning
out for the company of more than 300,000 acre-~-feet in any one
Fear beginoing October .lst in addition to the primary rights
get forth in Paragraph 10 and the heldover aunthorized in
this paragraph, The company shall have the privilege of
holding after October lst and until November l5th any water
which it may have remeining in ite own storage capacity of
45,000 acre-feet, but the company's right shall expire on
November 15th to any amount &6 held over beyond that date.
21. Company's Righte below Milver Dam

The company'a' right to demand the furning out of wter
from the reservoir for release by and use below Milner Dan
shall be limited to the 45,000 acre-feet of primary storage
rights, the water referred to in the last sentence of Para-

graph 10, and to such portien of the 255,000 sore-feet men-

21



522.
§23.
624.
525.
526,
527,
B28,
529,
530.
531,
532.
533.
5c4.
635,
536,
637,
538,
539,
540,
o4l,
b42.
543.
544.
545,
546,
547,
548,

549,

tiocned irn Paragraph 18 as is needed for beneficial use for
Pover development at Shoshone Falle or Twin Falls but net
exceeding the amount that may be necessary to make the
tatal flow at the head of Shoshone Fallst
790 second-feet October lst to November 30ih, incl.
~890 M " Dezember lst to January 3ist, "
790 v H Tebruary lst to February 1l2th, ¥
690 o L Tebruary 13th to April 15th, ]
7%0 0 " April 16tk to June 10%h, .
sxclusive of any part of the companyls said 45,000 asre-feet
of primary storage and the water referred to in the last
gsentence of Paragraph 10,

Provided, howaver, that the amount of water releassd
past Milner for meintaining the flow at Shoshone Falls be-
tween October let and June 10th inclusive, as listed shove,
shell be a part of the 255,000 scre-feet of primary storage
water which the Company may have atored in 1ts sscondary
storage capacity in the reservoir, and provided that it re-
leasen much water from the American Falls Reservoir 1n- such
8 way that the required flow can be maintained at Shoshone
Falle by the utilization of storage capacity in Lake ¥alcetti not
to exceed 3,000 acre-feet of storage capacity,

Nothing in this paragraph ie to be construed as sbridg-
ing the Company's right to release from the Reservoir amd
have passed by Milner at any time any part of its 45,000
acre-feet of primary stored water stored in its primary
storage capacity, or held over as provided for in Paragreph
20.

22



274
275,
276,
277,
e,
279,
280,
281,
282,
283,
284,
285,
286,
287,
288,
289,
290,
291,
202,
293,
294,
295,
296,
297,
£98.
299,

300,

10, Company's Primary Summer Power Right.
It is agreed and understood that the company resserves

and it shall have as against the United States and those
claiming or that may hereafter claim under them, the first
or primary right at American Falls %o use for power purposes
at American Felle the following emounts of water during the
following periods of each year:

100 second~feet beginning April 1lst, inereasing uniformly
to 2600 gecond~feet on May lst, and contipulng et that
amount to September 15th inclusive, then decreasing uniformly
to ldD second-feet on QOctobar 3lst ardncue ‘except as here-
inafter provided from November lst to March ZFlst inclusive,

The above deserided power right so reserved to the com-
pany shall be considered as prior and superior to all other
rights at American Falls. The compary mey also have a pri-
nary right to use at any time any water brought to American
Falls by it from beyond the Snake River water shed, or any
stored water acquired by the company from storage capacity
hereafter constructed above American Falls provided that it
is understood and agreed that the company®s right to store
water, except water brought by the company from beyond the
Sneke River watershed, im such capacity above American Fallas
shall be inferior and subordinate to the right of the United
States to provide for buflding and to fill and use 3,000,000
acre~feet of storage capacity, including the capacity of the
Aperican Falls HReservoir anywhere .on Snake River in addition
to the storage capecity now available in Jackson Lake Reser—
volr and Lake Walcott.

12



580,
651,
65a.
553,

b585G.
558.
o57.
538.

559.

S60.
561,
baz,
583.
64,
565.
664,
557.
o8,
569.
570.

571.

gra.

573.

22. DIwin Falls Power Site.
Should the company construct a power plant at Twin

Falls, then the flow to be maintained below the Milner dem
shall be measured and determined at Twin Falls instead
of Shoshone Falls and the schedule of flow set out in the
foregoing peragraph shall be reduced 100 zecond-fest for
eech period, but nothing herein contained shall be construed. ’
as wvalving any rights of the United States at Twin Falls
or eny other power site on Srake River, owned or conirolled
in vwhole or iz part by the United States, or implying that any
license, permlt or right will be granted the company.
23. V. 's W

In securing the winter power not exceeding half-hour
peak of 10,000 kilowatts provided for the United States
under paragraph 19 hereoi, the United States shell secure
at the Minidoka Powsr plant so much of said power as it is
reasonably practicable to secure Ifrom the installed machin-
ery at said plant without releasing water which otherwise
night be held for irrigation, generating ot American Fells
the baisnce, if any, of the amount required. Hothing here-
in contained shall be construed to prevent the United States
from obtaining the ten thousand kilowatts at its American
Falls plants when the Minidoka plant, is clessd or ocut of oper-
ation on accovnt of ealargement, improvement or repalrs.

24, Storage Rights of United States and Winter Waste.

The United States shall have and the company hereby

grants to the United Stetes as against the company fhe'right
23



581.
582.
583.
584.
585.
586.
587.
58s.

589.

599,

G0O.

to stors in the American Falls Reservoir for use for
irrigation end domestic purposes and for the power use
set forth in Paragraph 1) and for the development of an
anount of power not exceeding 10,000 kilowatts, half-hour
penk, as defined in Paragraph 1¢, all of the storable
water at American Falls not specifically reserved to the
company or granted to the company as against the United
Statss. The company reserves and as against the United

States shall have the right $o use for power purposes at

Americen Falls water released or wasted between November

lst and March 3lst, inolus.ive. in excess of the amount
kerein specifisd to be allowed to the United States for
power under the foregoing provisiﬂns of this contract.

The avallability of water for waste shall be determined
by the U. S. Rec;lamation Service by assuming 2 year be~
ginming October lst of 200,000 acre-feet less storable run-
off than the lowest year of record at the time of such
determination, &2nd such water as under this assumption

is not necessary to provide 300,000 acre~-fest for the com-
Pany and to fill existing storage cepacity will be consid-
ered avallable for wasting. Until aome lower year is ob-
served the lowest year of. record shall be dieemed to have
8 storable run-off of 1,500,000 acre-feet, including the
300,000 acre-feet reserved to the company. The United
States agrees that such water as may be available for
vaste during the winter shall be released as nearly uni-
foruly as may be practicable, or in such gther manner as

24



601.
502.
803.

605,
506.

607.

608.
€03.
610.

611.

sle,

to gecure its reasonsble aveilability for beneficlal use for
DowWer development. During the development period,ths com-
paxy shall have the Tight to use for power purposes, until
demanded by the United Statea, the water granted to the
Uhited States for ‘power purposes, but this water shall be
available for use by the Unitsd States for power purposee,
on iis demand,

ﬁa Relaae of Iie!ls.

The company shall secure frem the trustee, or other gper-
son or persons having power to ralemse, and ghall deliver ic
the thited States & walid release of a.ll_ the property and
rights Gescrived in Para. 9 (2) to 9 (e} inclusive, and Fara.
2t from the lien of any norigage, deed of trust or other in-
cumbrance created or granted by the compeny or its public’
utility predecessors and a release of all tax liens.

26. Abstract.

In consideration of the premises, the company further
agrees upon receipt of notice that this contract hag been
signed by the Secretary of the Interior, to furnish promptly
at its own expense, an sbstract of title which shall later be
extended to jnclude any instruments subsequently recorded in
connection herewith, and also the record of conveyance made
pursvant to this agreement provided that if the company fails
or refuses to furrigh proper abstract of title within sixty (60)
days after notice that this agreement has been signed, or if
within such period written request be made by the company.

such abstract may be procured by the Thited States at the

6252. expense of the company and the cost thereof

25



626. deducted from the purchase price.

27. Payments by the Uhited States.

627, In congideration whereof the United States egrees that
€28, it will purchese sald property on the terms herein sxpressed,
629. and upon the signing of the ususl Government vouchers tiere-
630. for ané their further approval by the proper Govem!nent of- -
831, ficlals, it wili, as full payment for the property, and

632. ©prights berein .asreed. to be conversd to the Uhited States,

633. and for all dameges for entry upon the above described prop-
634, erty, and the construction, operation and maintenance of

635. Reclamation wors under said act, and for all claims by the
636. compeny for surveys, exzaminations, opinions of experts, and
637. expenses 0f whatsoever kind incurred in connection with the
638. consummation of thip conbract, in addition to the storage
639. capacity rights herein granted %o the company, cauge to be
620. paid the sum of ome million ($1,000,000) Dolisrs in in-

641. stelments as hereinafter provided by United States Treasmyy

842, varrent or fiscal officer's checlk, wiich sum shall become
$43. G&ue end payable in four equal enmual instalments, the first
544, of which will be due and payable after the furnishing of the
545. abstract and other evidence of title herein provided and

646. concurrently with delivery of the deeds to the property des-
647. scribed in Paragraph 9 (a), ani one instalment on the same day
$48. of each year thereafter until the full amount herein spec-
649, ifjied has been paid, FProvided that concurrently with receiv-
850. ing sald gecond instalment the company shall deliver to the

651. United States a deed conveying to the United States all
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655,
656,
557,
658,
6569,
660,
661,
662,
663
664,
665,
666,
667,
668,
669,
670,
671,
672,
873,
674,

575,

678, |

677.

the company's right, title and interest to the West $ide
and Island plamts, other then water rights excent as hereia
otherwise provided and lend described in Paragraph 9 {b)
and release fyrom tax liens and other liens agrsed to ba
releassed in Paragreph 25 and concurrently with the ::eceipt
of the third instalment, the company shall deliver to the
United States the dsed and assignmeﬁt of the properties des~
erived in Paragraph @ (c), and concurrently vith the receipt
of the fourth instalment shall deliver the desds and assign-
ments of the remalnder of the propsrty and rights hereln
agreed to be conveyed, Provided that the company may retain
the possession and use of all the property hevein agreed to
to bo conveyed or assigned nntil the first anoual instalment
has been paid, bui that upon the pajment of the first annusl
instalment the United States may teke poesession of the land
needed for the proposed dam and reservoir as describved in
Paragraph 9 (a), end upon payment of the second annuel in-
stalment may take possession of the West Side power plant and
Island Plant and be entitied to use so much water under the
existing sppropriations now owned by the Company snd used in
connection with said plants, as mey be necessary for the oper~
ation of said vlants ‘o their respective capeelty, provided,
however, that the right of the United States to the use of
such water shall terminate 2bsolutely upon the transfer of
the water rights to be conveyed by the Company under Para-
graph © (d) hereof, or upon the vesting of the water rights
P14



678,
679,
580,
68%.,
682.
683,
684,
6685.
686,
687,
688,
66894
890,
691,
692,
693.
694,
695.
€96.
697,
€98,
699,
700,
701,
702,

703,

mentioned in Paragraph 31 hereof upon the fallure of the
United States to make certain payments, and provided fur-
ther, that the water used by the United States at sald

plants shall not be deaducted from the amount of water which
the Company is entitied to receive after the rights of the
Company become restricted to the amounts specified {n Para-
graphs 10 and 19 hereof, and nelther the comsent of the
Company to the use of such water nor the use of such water

by the United States, shall operate to vest any title or
permanent right to the use of such water inm the United States,
and the United States may take possession of all of the chane
nel west of and inclnding the Island plant and headrace, and
property described in 9 (b), btut it is understood and agreed
that the company may retain the possession and use of all of the
other property and rights heroin agreed to De conveyed or as-
slgned to the United States until the completion of the pay-
ments hereln provided for. The United States may pay any
instalments before due and thersupon shall be entitled to
take the property and receive the deeds provided to be taken
or delivered upon the payment of such instalment. It is
expressly understood that the firat instalment to be paid

by the United States hersunder includes the claim of the com-
pany for reimtursement for all expenses of whatsoever kind
vhich it has incurred in connection with the consurmation of
this contract, including surveys, investigations, examirations,
and opinions of experts, and for obtaining date and inform-
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704,

708,
706,
707.
708,
702,

710.

711,

712,
713,
714,
715,
716,
7n?.
718,
719,
720,
721,
722.
723,

724,

725,
726,

ation upon whick to bage this agreement.

28, Gontinued Use of Rights by Company until
Storage Capacity is Provided.

As against the United States the company ehall de
entitled to éontinua the usge of the water at American Falls
covered by the company's present appropriations and filings
(except such as the United States may become entitled to
use to operate the Island apd West Side 'Planta‘under this
agreement) until such time as the 45,000 acre~feet of pri-
mary storage capacity herein granted to the company shall
have been first provided for the Company and until that time
the company uhsll be entitled to right of way over the lands
and rights conveyed te the United States by the company and
located in the bed of the river for the purpose of and 4o
the exten-t necesgary for such continusd use by the company
of sald filings and appropriations in so far as such right of
way can be used by present structures and extensions without
increasing the hazard of flocding the construction work of
the United Simtes., Nothipg in this contract shall Ve con-
stmed as giving the company a right to demand right of way
or flowage eapement across any land unwatered for construc-
tion purposes by the United States except to the extent nec-
esgary t0 pass the natural flow of the river,

29. Distributlon System in American Falls,

The company shall not by anything herein contained be
deemed, to have transferred any of its poles, lines, or
otker property not described in Paragraph 9 located in
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7e8.
729.
730,
731,
732,

733,

734,

735,
736.
737,
738.
789,
740,

74l.
742,
743,
712,
745.
746,
747,
748,
749,
780,

7EL.

the present town of American Falls .or connecting the dis-
trivution system ip sald town with its generating plants,
or to have ralegged the United States from any damages to
gaid poles, lines, distributing system or euch other proo-
erty on agcount of the relocstion of eald town made nec-
assary by the construction and operation of the pro;;oaed.
reservolr,

30, Reservation in Deed of Regerved Rights,

It is the intent of this agreement that gll power
rights a% American Falls except those granted to the Unlted
States hereinr shell be reserved to the company and that the
deeds and conveyances by the compeny to the United States
nay confain a reservation in favor of the company of the
rights reserved to it under the provisions of this agreement,
3l, Fallure of Appropriation.

Wheye the payments of this coniract extend Beyond the
current fiscpl year it is underatcod that the contract s
nade contingent upon Congrese making the necessary sppro-
priations for expenditures thereunder after such current
year has expired. In cese such appropriation as may de
pecesgary to carry out this contract 1is not made the tom-
pany hereby releasea the United States from all 1iabllity
due to the feilure of Con'gress to meke such appropriation.

Any instalment or portion thereof not pald when due
shall thereafter bear intersst at the rate of 6% per annum

payable annually and ahould any instalpent repairn due and
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752, wunpaid for a period of fifteen years the Company shall

753. have the right to waive and surrender to the United States
754, such due and unpaid installments. The effect of such waiver
755. or surrender shzll be to nodify paragraph 24 hersof to the
756. following extent: .

757, If only the first installment shall have been pald the
758. grant to the United States as therein provided to store

759. in American Falls reservoir all the storable water not

760, reserved to the Compeny or granted to it 23 against the

761, United States shall be limited to such storable water over

762, 2700 second-feet; if only the first two instellments shall
753, have been paid, such grant shall be limited to the store
764. able water not reserved to Company or granted to it as
765. against the United States over 2200 sacond-feet; and if
765. the first three payments shall have been made, then over
767. and above 1700 second feet, such additional amounts of
768, water as listed shove to he retained by Companmy in lieu
769, of cash which it would otherwise be entitled to, The
770. provisions of this paragraph shall not impair the richt.
77l. +itle orinterest of the United States in any property
772. theretofore conveyed to it by the Company or otherwise
T73. affect this agreenent or the rishts hereunder, Should
T4« such waiver and surrender of unpaid installments be made
775. as hersin provided and chould the United States fall to
776. construet a ressrvoir of sufficient capacity to provide
777. the storaze capacity herein agreed, granted or agreed to
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e,
779,
7€0.

be furnished to the company the United States shall not
be liablein damzres for failure to wrovide such storaze

capacity,

32. Compiny's Remedy for Failure to Aeceive Storage.

7¢1,
762,
763,
T8
785,
786,
787,
788,
769,
790.
9.
792,
73.
T
795.
796.
797+
798
795,

200,

801.

It is the underctneding and intent of the parties
that the storcgs capacity rights herein granted to the
company shall be vested rizhis in it but that if by chenge
of law, a court or commission decision or in any other way
than by elrrors or insccuraclies in delivery or release
of water from the ressrvoir the company shzll be refused or
denied the richt to and use of said capacity or any thereof,
the Ggmgany shall be entitled to recover the damaces which
it may suffer, and to such other relief as a court of
competent jurisdiction may adjudge the Company entitled to
under the terms of this agreement and the situation of the
parties, but in case of any errors or inaccuracies in the
deiivery' or relesase of water the company shall have and
be lizdted to the same rights znd redrzss as provided for
the Irricetion Jompanies and Districts in the contracts,
the fora of vhich is asttached hereto and marked Exhitit "CH,
between the Unlted States and the Irrigation Companies and
Distriets cooperating with the United States in the con-
struction of the .eservoir.

33, Liens and Incunbrances.

Liens or incumbrances existing against said premises
end of whiich the company azrees to secure the release, nay

a2



809,
810,
811,
812,
8l2,
814,
81-5-
816,
8l7.

eL8,

g1g.
820.

821'

822.
823.

B24,

at the option of the United States be removed at the time
of conveyance by reservipg the amount necessary from the
purchase price and discharging the same with the money so
reserved, it this provision shall not be construed to au-
thorize the incurring of any lien or' incumbrance as algainst
this agreement, nor as an asssumption of the same by the

United States,

34, Effective when Signed By the Secretary.

. This agreement shall become effective to bind the
United States to purchase sald premises immediately upon its
approval or signsture by the Secretary of the Interior,
provided, however, that it shall be of no further force
or effect unless signed by the Secretary of the Interior,
within ninety days after its execution by the Company and
authorization'. ratification or spproval by the board of di~
rectors of the company which shall be evidenced by a cer-
tified copy of the resolution filed with the Director of
the Reclamation Service.

35. Binding on Successors snd Assigns,

This agrecment shall imure to the bemefit of and be
binding upon the successors and assigas of the company, and
also upon the successors and assigns of the United States,

264 Mo Walver of Rights of Federal Power Commisgion or State.

The executlon of this contract shall not te construed
as waiving any autherity, Jurisdiction or control which the
Federal Fowey Commission may have over the company or its

33



825, assigns at Americen Falls or elsewhere, and the zpproval
¥. G. Swendsen

826. of this contract by Comm. Rec. representing the State
827. of Idaho shsl)l not be construed ss waiving or abridging
828, any lewful jurisdiction, enthority, or control which such
829, officer or the State of Idahd may have gver the wate::s of
830, the state or the issuing of permits, certificates or 1li-
831. censes therato.

37. Cooperation with reference to Water Rights,
832. In complying with the laws of Idaho relating to per~
833. fecting water filings mede by either party at American Falls
834. %both parties shall cooperate so that to the extent permitted
B35, by statuts and the administrative officers having jurisdiction,
836, the construction of works and use by either party shall ap=-
837. ply to proof on the permit of the earliest priority of the
838. class on which such proof can be made. In the event the
839, company desires to transfer and change the points of
840, diversion and use, or any of them, of any of its appropria~
841. +tions, rights or permits now held by it in conneetion with
842. the Island and West Side Power Pignts, the Company as against
843. the United States shall have the right at any time after the
844, rigat of the United States to use the Company's water in cone
845. nection with said Islend and West Side Plants' terminates 8s
846, provided in Paragraph 27 hereof, to transfer and change such
847, points of diversion and use from the Island and West Side
848, TFlants to the East Side Plant, or any other plant or plants
849, constructed by the Company at American Falls, sutject to the
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850,
851.
g32.
£63.

855,
855,
857,
858,
869,
860,
861,
863.
883,
864,

866,

865_:
867.
868,
Be&s,
870.
871.
872.
873.

674,

provisions and limitations of this contract in respect to
the time of uge and smount of weter to which the Gompeny may
be entitle;d.; and the United States shall cooperate with the
company in maling such transfer and change: ard in the event
the United States desires to transfor and change the poinis
of Giversion and use of the water rights or any pa.rt,thereof
conveyed to the United States by the Company and to which it
nay be entitled under the terms of this contract from the
Present points of diversion and use to any plant or plants
owned by the United States at American Fells, the United
States sbsll have s sgainst the Company the rizht to meke
such trensfer and change in such points of diversion and
use mbject to the provisgions and limitations of this con-
tract in regpect %o the time of use and amount of water to
witich it mey be entitled, and the Compmsmy shall cooperate
with the United States in seturing guch transfer ani change.
38, Agency Clause.

The contractor expresaly warrents that he has employed
no third pers:n to solicit or obtain this contract in his
behalf, or to cause or procure the same to be obtained upon
compensatior in any way contingent, in 'whole or in pari uwpon
such procurement; and that he has not pald, or promised or
agreed to pay, to any third person, in considersation of such
procurement, or in compensztiorn for services in connection
therewith, any brokerage, commission, or percentsge upon the
apount receivable by him hereunfler; and that he has not, in
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875. estimating the contract price demanded by him, included
876. oany sum by Teason of any such brokerege, cormission, or
877. percentage; and that all monies payatle to0 him hersunder
§78. are fres from cbligation to any other person for gervices
879. rendered, or supposed to have been rendered, in the pro-
830, curement of this contract. He further agrees that eny
88l. 'breach of this warrant shall comstitute adequate cause
882, for the anmilment of tiais contract by the United States,
883, and that the United States may retain to its own use from
834. any sums dwe or to0 beceme dus thereunder an amount equal
885. %o any btrokerage, commission, or percentage so naid, or
386. agreed to be medid: (Provided, however, it is understood
887, that this covenant does not aprly to the selling of zooeds
388. through a bona fide commercial representative emplored by
283. the confiractor in the regular course of his business in deal-
890. ing with customers other than the Government and whoge
891. compensation ig paid, in vwhole or in part, by commissions
822. on saleg made, nor to the selling of goods through esgtab-
893. lished commercial or selling sgents or agencies regularly
894. engeged in selling such goods.)

29. Henber of Congress (lanae.

895. Ho Member of or Delegate 0 Gongress, or Resident

895. Commissioner, after his election or appointment or either
897. before or after he has gualified and during his continvance
898. in office, and no officer, agent, or employee of the Govern-
896. ment, shall be edmitted to any share or part of this con-

900. tract or agreement, or to any benefit to arige thereuvon.
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201,
202.
203.
904,

905.

Fothing, however, herain contained chall be consimed to
extend to any incorporated company, where suci contract
or agreement i1s made for the general benefit of such in-
corporation or companyr, as orovided in Seetion 116 of %the

Act of Congress approved March 4, 1909 (35 Stat., L. 1109).

IN YITIESS WHSATOP the parties have herefo signed thelr
names the day and yesr first ebove written. Sald Company
acting in rursuence of a resolution of ite Soard of Di-

vectors duly adopted om October 13th, 1921.

GEITZD STATSS OF AMERICA

By (Sgd) mubert Vork
Secrotary of the Interior

I2A50 FOUER COLFARY

Br (Szd)} . F. Johnson
Fregident

(sgd) Clavence P. Yard

Secy.
(Seal)

Approved excert ag to ZAxhibit wCH

(sgd) . G. Swendsen

Comnigsioner of Zeclanation
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| IN THE DISTRICE CUURT OF THE TWELFTH JUDIGIAL DISTRICT OF THE
ETATE OF INAHO, IN AND FOR THE COUNTY OF FREMONT

' Civ:u No. 611?
BISI.AM

apon‘ihim the deerae 93‘:' the. court ay enterei in thig acti.an.
* DATED thie __?1.:_1};, day of July, 1968,

/s/ W:Lll:.am D Cnll:.ns :

WJELLI&H n, C@LL’IHS
A&sistaut Atterney Genexal

. /sl Benry. C.. Eagle _
S HEERY BAGLE '
‘ Hatermas:er, Wats'r Dietriet Ho. 36
Skate of Idaho




GIRTIFICAME OF MATLING

I hereby cértify that on the L) 213 day of July, 1968,

iry,. Robegtson & aa;ly
attorneys At Law

Fidelity Bational Bank Building
Twin ¥alle, Idshe 833?31

Niglsen & Nieison
ﬂ:z:nrneys &E Léw

P. ©. Box 367 ,
nurlay, idsho 83318

Hoiden, Holden & Ridwell :

Attorneys at Law

Ydaho Fitst Nationsl Bauk B&i}.ding
idahe ?alls, Idatic 83401

Jmes, Hobdey & Shaw
Attorneys 4t Lag

P. @, Box 176 -
Gaeéing, idaha 3333

© 83356

by piiiéiﬁg a true #nd ¢orrect copy of thé saie in the Unfited

States maﬂ-. ¥ pe&taga pzepaid, aﬁézésse& to each of t‘m abave

liatecl attsmeys.

Is/ William D. Golllns

mm B GGLE 4
Asgistant Attorasy Genersl
State sf Idako




Exhibit
N



COPY

LAWRENCE G. WASDEN
Attorney General

CLIVEJ. STRONG
Deputy Attorney General
Chief, Natural Resources Division

DAVID I. STANISH (ISB #7310)
MICHAEL C. ORR (ISB #6720)
Deputy Attorney General

P.O. Box 44449

Boise, Idaho 83711-4449
Telephone: (208) 334-2400
Facsimile: (208) 854-8072

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

St Nt S Nt et Yt e N N st M Nt Nl Nt it St

Subcase Nos. 01-00217, 01-00218, 01-02017, 01-02032,
01-02046, 01-02064, 01-02068, 01-04024, 01-04025, 01~
04054, 01-10382, 01-10383, 01-10531, 01-10532, 37-
00238A, 37-002394A, 37-00239D, 37-00240A, 37-
00240D, 37-00447C, 37-00447D, 37-00507, 37-00607D,
37-00608D, 37-00856, 37-008594, 37-01175A, 37-02128,
37-02471, 37-02472, 37-02778, 37-02780, 37-04007, 37-
04112, 37-04147, 37-04241, 37-07108, 37-07754, 37-
07857, 37-07865, 37-07920, 37-07922, 37-07944, 37~
11131, 37-20709, 37-20710, 37-21595, and 63-00367.

STATE OF IDAHO’S RESPONSE IN OPPOSITION TO
THE IDAHO POWER COMPANY’S MOTION TO
DESIGNATE BASIN-WIDE ISSUE, OR
ALTERNATIVELY, TO CONSOLIDATE SUBCASES
ON COMMON ISSUE

The State of Idaho, by and through the undersigned deputy attorney general, hereby files

its Response in Opposition to the Idaho Power Company’s Motion to Designate Basin-Wide

STATE OF IDAHO'S RESPONSE IN OPPOSITION TO THE IDAHO POWER COMPANY’S MOTION TO
DESIGNATE BASIN-WIDE ISSUE, OR ALTERNATIVELY, TO CONSOLIDATE SUBCASES ON COMMON

ISSUE

Page 1 0f 11



Issue, or Alternatively, to Consolidate Subcases on Common Issue.
L.__DISCUSSION

On August 28, 2007, the United States filed a motion to consolidate 17 subcases based
upon the inclusion of, or potential inclusion of, an explanatory remark that requires affected
hydropower rights to operate “in a manner that recognizes the historic practice that the use of
water for power generation is incidental to the rights of others to the use of water for other
purposes.”

On September 5, 2007, the Idaho Power Company filed its status conference report in
subcase nos. 37-02128, 37-02471, 37-02472, 37-20709, and 37-20710; attached thereto, the
Idaho Power Company filed a motion to designate a new basin-wide issue, or alternatively, to
consolidate the above-entitled 48 subcases, including those involved in the United States® August
28 motion. The Idaho Power Company asserted a broader, more general issue for consideration:

Can historic practice regarding use or adminisiration of a water right deny a
party’s right to enforce a senior priority?

Both motions are now set to be heard on October 16, 2007. This Response addresses the
Idaho Power Company’s motion only; the United States’ motion is addressed in a separate
pleading.
A. TBE COURT SHOULD NOT DESIGNATE THE PROPOSED ISSUE AS A BASIN-WIDE ISSUE

SRBA Administrative Order 1 sets forth the criteria to be considered in designating a
basin-wide issue: (i) why the issue is broadly significant and is better resolved at a basin-wide
level; (ii) the need for its early resolution; and (iii) the type of rights affected by the issue and
how those rights will be affected. AO1 § 16(1)(b)-~(e).

The proposed issue should not be designated as a basin-wide issue for the following
STATE OF IDAHO'S RESPONSE IN OPPOSITION TO THE IDAHO POWER COMPANY'S MOTION TO
DESIGNATE BASIN-WIDE ISSUE, OR ALTERNATIVELY, TO CONSOLIDATE SUBCASES ON COMMON

ISSUE
Page 2 0f 11



reasons: First, the proposed issue does not involve a common issue of law; it involves fact-
specific legal and equitable determinations that are neither broadly significant nor better resolved
at a basin-wide level. Second, designation of the proposed issue will only hinder resolution of
the rights affected, some of which would have already been resolved to finality but for the
imposition of the Idaho Power Company’s motion.
i. The Proposed Issue Does Not Involve 2a Common Issue of Law, but Rather, It
Invelves Fact-Specific Determinations of Underlying Legal and Equitable
Theories '
The Idaho Power Company’s characterization of the phrase “historic practice” as raising
a common issne of law across these factually-unrelated subcases is misplaced. The only thing
common to_all of these subcases is the involvement of the historic practice language. The
language itself, however, is merely a textual manifestation of independent Iegal and equitable
theories satisfied by independent factual circumstances; it is not itself a term of art. Thus, while
different recommendations and objections may invoke the use of this phrase, the legal and
equitable foundations in support of its use may vary considerably depending upon the fact-
specific circumstances surrounding each water right. The phrase may represent, for example, a
finding or an assertion based upon adverse possession, estoppel, waiver, laches, etc.! The phrase
itself, however, presents no definitive common issue of law.

The amount of individual fact-finding required to amalyze the underlying legal and

equitable theories of each subcase demonstrates that these matters are better resolved

! To the extent that the Idaho Power Company’s Motion implicitly challenges such affirmative defenses as adverse
possession, estoppel, laches, waiver, waste, forfeiturz and abandonment, the courts have already upheld their
application in water right disputes. See Jdaho Power Co. v. Idaho Dep't of Water Res., 104 Idaho 575, 661 P.2d 741
{1983) (remanding for further detenmination on claims of adverse possession, estoppel, laches, waiver, forfeiture and
abandonment); Supplemental Findings of Fact and Conclusions of Law (Facility Volume) 2t 14 n.4, In re SRBA
Case No. 39576 (July 31, 1998) (“There are exceptions to the finality of a license in that the use of a license may
change subjecting the license to claims of abandonment, forfeiture, adverse possession, esfoppel, or wasts.™),
adopted, Order on Challenge (Consolidated Issug) of "Facility Volume" Issue and “Additional Eviderce" Issue, In
re SRBA Case No. 39576 (37-0207% et al.) (Dec. 29, 1999).

STATE OF IDAHO'S RESPONSE IN OPPOSITION TO THE IDAHO POWER COMPANY'S MOTION TO
DESIGNATE BASIN-WIDE ISSUE, OR ALTERNATIVELY, TO CONSOLIDATE SUBCASES ON COMMON
ISSUE
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individually by the Special Masters via standard SRBA procedure, See Order Denying Joint
Motion to Consolidate Subcases, Vacate Order of Reference to Special Master Dolan and Stay
Related Subcases at 3 (Jan. 3, 2001). Again, the only thing common to all of these subcases is
the involvement of the historic practice language. The foundations for the historic practice
language can only be determined after the parties ]iﬁgate; and the Court decides, the fact-specific
legal and equitable theories asserted in support thereof. Such analysis would only be hindered by
basin-wide designation.

Historic practice is referenced in recommendations where it is deemed necessary to do 50
in order to properly and efficiently define, clarify, and/or administer a certain ﬁvater right. Idaho
Code section 42-1411(2) describes the basic elements of a water right: the claimant’s name and
address, the source of water, the quantity of water, the priority date, the legal description of the
point of diversion or the place of use, the annual volume of consumptive use, any conditions
placed on the use, and “such remarks and other matters as are necessary for definition of the
right, for clarification of any element of a right, or for administration of the right by the director.”
I.C. § 42-1411(2). The Director is required by law to determine these elements, including
determination of remarks necessary to define, clarify or administer the elements. Jd. References
to historic practices in explanatory remarks is a result of that process; it is a result of detailed
factual and legal analysis of each water right’s fact-specific circumstances; it is a result of a
determination that it was necessary for the proper and efficient definition, clarification, and/or
administration of each specific water right. It is not the result of the creation of either a new

basin-wide policy or a new substantive rule of law.

STATE OF IDAHO’S RESPONSE IN OPPOSITION TO THE IDAHO POWER COMPANY'S MOTION TO
DESIGNATE BASIN-WIDE I1SSUE, OR ALTERNATIVELY, TO CONSOLIDATE SUBCASES ON COMMON
ISSUE
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ii. There Is No Need for Early Resolution of this Issue Because It Does Not
Involve a Common Issue of Law

Because the issue presented is fact-specific rather than a common issue of law, there is
Little, if any, threat of inconsistent rulings. Moreover, the Idaho Power Company has failed to
show any factual commonality among these subcases.

jii.  Because of Its Fact-Specific Nature, the Proposed Issue Would Only Hinder
Timely Resolution of these Subcases

Again, the proposed basin-wide issue requires fact-specific determinations of the
underlying legal and equitable theories unique to each séparate subcase. Asking the Court to try
essentially 48 separate factual scenarios under one consolidated basin-wide isspe is impractical
and inappropriate.

The burden that this proposed basin-wide issue could place on the affected water-users
has already been demonstrated. Eight of the above-entitled subcases (37-00859A, 37-01175A,
37-07108, 37-07857, 37-07865, 37-07920, 37-07922, and 37-07944) where objected to by Gary
and Helen DeMoss. The DeMosses were the only objectors in those subcases and have since
moved to withdraw their objections. On September 26, 2007, Special Master Bilyeu granted the
DeMosses® motions to withdraw but suspended issuance of the Special Master Reports and
Recommendations because of the Idaho Power Company’s motion. As a result, this matter has
already hindered timely resolution of some subcases,

B. THESE SUBCASES SHOULD NOT BE CONSOLIDATED

As an alternative to designating a new basin-wide issue, Idaho Power moves the Court
for an order consolidating the above-entifled subcases for the purpose of addressing the same
purported common issue.

Again, Idaho Power’s attempt to characterize the use of the phrase “historic practice” as a

STATE OF IDAHO’S RESPONSE IN OPPOSITION TO THE TDAHO POWER COMPANY’S MOTION TO
DESIGNATE BASIN-WIDE ISSUE, OR. ALTERNATIVELY, TO CONSOLIDATE SUBCASES ON COMMON
ISSUE
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common issue is misplaced. Any reference to historic practic:e is a finding based on independent
factual details that satisfy independent legal and equitable theories; it is not an effort to create an
independent term of art. As a result, consolidating these subcases raises the same issues of
judicial economy and efficiency as discussed above in Part LA of this Response and in the State
of Idaho s Response in Opposition to the United State’s Motion to Consolidate Subcases.
Oo. CONCLUSION

The proposed basin-wide issue is neither broadly significant nor better resolved at a
basin-wide level. Furthermore, it does not raise a common issue of law. As a result, the Idaho
Power Company’s motions to designate a basin-wide issue, or alternatively, to consolidate these
subcases should be denied.

RESPECTFULLY SUBMITTED this October 4, 2007.

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

e

DAVID I. STANISH
Deputy Attorney General

STATE OF IDAHO’S RESPONSE IN OPPOSITION TO' THE IDAHO POWER COMPANY’S MOTION TO
DESIGNATE BASIN-WIDE ISSUE, OR ALTERNATIVELY, TO CONSOLIDATE SUBCASES ON COMMON
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Page 60f11



Exhibit
O .



{  HBTHICT COURT-SRBA
Fifth Judicial District
County of Twin Falls - State of [daho

JUL -1 2008

By

(%)

IN THE DISTRICT COURT OF THE FIFTH JUDIW%H _

[
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS /

In Re SRBA ) Consolidated Subcase No.: 00-92026
)
Case No. 39576 } ORDERDECONSOLIDATING
) SUBCASE (0-92026 AND ORDER OF
) RECOMMITMENT TO SPECIAL
) MASTERS
)
I

BRIEF PROCEDURAL BACKGROUND

The detailed procedural background leading up to the consolidation of the issues
in this proceeding is set forth in this Court’s Qctober 22, 2007, Order Separating and
Consolidating Common Issues from Subcases in “Exhibit A” on Remark Regarding
Subordination of Hydropower Rights based on “Historical Practices”. . . .

On April 10, 2008, the Idaho Department of Water Resources (IDWR) filed
Supplemental Director’s Reports explaining the basis for the recommendation of the
“historical practices” subordination remark for hydropower claims 1-217, 1-218, 1-2064,
1-2068, 1-4024, 1-4025 and 1-4054. OnMay 19, 2008, IDWR filed a Supplemenral
Director’s Report for hydropower claim 63-367.

After all Supplemental Director’s Reports were filed the Court required the
parties to file a statement of commmon issues identifying which specific issues, if any, the
parties asserted could be more efficiently decided in a consolidated proceeding as
opposed to being heard in individual subcases before the special masters. The United
States presented the following issue:

Whether the priority of 2 water right can be subordinated to either existing
or future water rights on the basis that the right holder has not placed a
delivery call against junior water right holders over a certain period of
time.

ORDER DECONSOLIDATING SUBCASE 00-92026 AND ORDER OF RECOMMITMENT Page 1of3
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Jdaho Power identified the following issue:

Other than legal abandonment or forfeiture, can historic practice regarding

use or administration of a water right, including the absence of a call in the

past, deny a party’s right to enforce a senior priority?

Various irrigation disfricts jointly concurred with the common issues as presented by the
United States and Idaho Power. The State of Idzho, the Ground Water Districts and the
City of Pocatello opposed proceeding further on a consolidated basis.

A status conference was held on June 17, 2008, for purposes of determining how
to proceed on the issue.

IL.
DISCUSSION

The Court has reviewed the Supplemental Director’s Reports and listened to the
arguments and representations of counsel. The Court concludes that hearing the issues as
framed would not further the goal of judicial economy because the underlying bases for
IDWR’s recommendations are fact specific. For the reasons discussed below any
decision by this Court on the legal issues as framed would have little application without
a developed factual record and therefore would not expedite the process. However, in the
context of this Order, the Court can both provide guidance to the special masters as well
as address some of the concerns raised by Idaho Power and the United States.

The parties opposing proceeding on a consolidated basis argue that IDWR’s use
of the term “historical practices” was not intended as a separate new legal doctrine in
support of the subordination recommendation. Rather, that the term was used asa
uniform general term for encompassing legal doctrines such as waiver, estoppel, laches,
forfeiture, abandonment, efc., all of which have recognized application i6 water right
claims, After reviewing the Supplemental Director’s Reports this Court is in agreement.

The Court notes that the use of the term “historical practices™ has been used to
support the inclusion of a general provision describing how affected rights were to be
administered for purposes of avoiding future controversy where water rights were
administered differently than as prescribed by law. State v. Idaho Conservation League,
131 Idaho 329, 855 P.2d 1108 (1998); State v. Nelson, 131 Idaho 12, 951 P.2d 943
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(1998). However, theses cases did not hold that “historical practices” was a separate
legat basis for modifying existing rights and requiring that the historical method of
administration be continued. Rather the cases dealt with whether including a remark
describing the method historical practices of administration met the criteria for a general
provision. The cases did not involve substantive challenges to the historical method of
administration. The Court does not view the cases as having application to the instant
matter. Presumably, if historical practices of administration, without a supporting legal
doctrine, were to be controlling a significant purpose of the adjudication would be

undermined.
In an effort to address the concerns raised by Idaho Power and the United States

over the use of the term “historical practices”, as well as provide guidance to the special
masters, this Court will hold the parties opposing consolidation to their position that the
use of the term “historical practices” was used to uniformly describe recognized legal
doctrines by precluding the parties from asserting such a legal theory before the special
masters. In hindsight, confusion may have been avoided by simply recommending the
subordination remark without the “historical practices” language. Objecting parties then
could determine the underlying basis for the subordination recommendation through a

Supplemental Director’s Report.

THEREFORE, based on the foregoing, the following are hereby ordered:

1. Consolidated Subcase No. 00-92026 is deconsolidated.

2. The subcases listed in Exhibit A are recommitied in their entirety to the
respective special masters for proceedings on the objections consistent with the

conclusions contained in. this Order.

DATED: ly \, 2ec%

JOEIN M. MELANSON ——
Presiding Judge
Snake River Basin Adjudication
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Subcase Nos:

v01-00217
v01-00218
v01-02017
v01-02032
v01-02046
v01-02064
v01-02068
vH1-04024
v01-04025
HE-—04654—
v01-10382
¥ 01-10383
01-10531
v/01-10532
S3F=0050F
S OEE56~
i Ly - T-T -7 o
Vv37-02471
v37-024272
2750778
3702 FBG~

4347~
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o
w37-207089
v37-20710

v63-00367
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
ORDER OF PARTIAL DECREE FOR GENERAL
Case No, 39576 PROVISION IN BASIN 31 REGARDING
OBSTRUCTIONS IN CAMAS CREEK AND
8 SRBA 1 (2004) TRIBUTARIES
L
PROCEDURAL BACKGROUND

1. On September 1, 2003, the Special Master issued an Order Recommending
General Provisions in Basin 31 Regarding Obstructions in Channels (Special Master’s
Recommendation), including findings of fact and conclusions of law.

2. The Special Master’s Recommendation recommended the following general
provision:

No dam or other obstruction to the natural flow of Camas Creek or its tributaries
shall be maintained so as to divert water from the channel of the stream, except
through ditches, canals or other works provided with head gates, control works
and measuring devices, Holders of water rights that were previously decreed in
Suave v. Abboif to divert water from Camas Creek or any of its iributaries, their
successors, agents, servants and employees are hereby perpetually enjoined and
restrained from maintaining in any stream or slough, or permiiting to exist within
such stream or slough where the same traverses their respective lands, or any land
owned or controlled by them, any obstruction to the flow of water, except in
connection with the diversion of water through head gates equipped with
measuring devices. In case any water right holder shall fail to remove any
obstruction from the channel of Camas Creek or any of its fributaries within 7
days after receiving notice from the watermaster, who has determined that the
obstruction interferes with water delivery, the watermaster may authorize a water
user to remove such obstruction in accordance with applicable federal and state
laws and regulations. The expense thereof shall be the responsibility of the water
right holder requesting the removal.

3. The general provision was not initially recommended in the Direcfor’s Report for
Basin, 31, Reporting Area 8, filed by the Director on May 10, 2001. The general provision
proposel originated from an objection filed to the absence of a recommended general provision.
The general provision is based on a similar provision contained in & prior federal decree entered
in the case of Suave v. Abbott, Case No. 635 (D. Idaho. Nov. 1, 1930).

ORDER OF PARTTAL DECREE FOR GENERAL PROVISION IN BASIN 31 REGARDING OBSTRUCTIONS TN CAMAS CREEK AND
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4, All surface right claimants in Basin 31, including those with the rights to which
the general provision directly applies, were properly served with notice of the proposed general
provision zaised by the objection and were afforded the opportunity to participate in and be heard
in the subcase,

5. Ultimately, all parties participating in the subcase reached a seftlement regarding
the proposed general provision language and filed a Standard Form 5, with IDWR’s coneurrence.

IL.
LEGAL AUTHORITY AND BASIS FOR GENERAL PROVISION

Idaho Code § 42-1411 provides that the director of IDWR shall prepare a report on the
water system. “The director may include such general provisions in the director’s report, as the
director deems appropriate and proper, to define and administer all water rights.” 1.C, § 42-1411
(2000). “The decree shall also contain an express statement that the partial decree is subject to
such general provisions necessary for the definition of the rights or for the efficient
administration of the water rights.” 1.C. § 42-1412(6). In A & B Irrigation District v. ldaho
Conservation League, 131 Idaho 411, 958 P.2d 568 (1998), the Idaho Supreme Court stated:

A general provision is a provision that is included in a water right decree-
regarding the administration of water rights that applies generally to water rights,
is not an element of the water right, or is necessary for the efficient administration
of the water right decreed. A penetal provision is an administrative provision that
generally applies to water rights but it need not apply te every water right.

Id. at 421, 958 P.2d at 578 (citations omitted).

Historieal or customary practices of administxation of water rights can serve as the basis
for a general provision. In State v. Idaho Conservation League, 131 ldaho 329, 9455 P.2d 1108
(1998), the Idaho Supreme Court held that a general provision based on historical administrative
practices could be necessary for the efficient administration of a water right “because it avoids
controversy among the water rights holders by clearly notifying them of the mechanism [of
administration].” Jd, at 3334-35, 955 P.2d at 1113-14 {discussing “excess flow” general
provision); State v. Nelson, 131 Idaho 12, 951 P.2d 943 (1998) (discussing “rotation for credit”
general provision). Historical practices notwithstanding, the Court is not compeiled to decree a
general provision based on historical administrative practices to the extent such practices are
determined to be contrary to law or authorize the administration of rights in a “vacuum” without
regard for other rights that are part of the same hydrologic system. i.e the “swectheart decree.”

Although parties may not propose a general provision in a director”s report, parties as
objectors, as part of the objection, have the right to propose general provisions for entry where
the director recommended none. Order Re: General Provisions and LA.R. 12(c)2), (subcase
91-0005) (Sept. 22, 1998).
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1k
EVIDENTIARY VALUE OF IDWR’S CONCURRENCE ON
A STANDARD FORM 5

Idaho Code § 42-1411(4) provides that the filing of the director’s report shall “constitute
prima facie evidence of the nature and extent of the water rights . . . .” L.C. § 42-1411(4) (2000).
Additionally, as applied to settlement agreements, IDWR’s role in the SRBA “is an independent
expert and technical assistant [who] assure[s] that claims to water rights acquired under state law
are accurately reported . . . .” LC. § 42-1401B(1) (1996). Therefore, when IDWR’s representative
signs a Standard Form 5 or otherwise signs off on an agreement and states that its contents are
true, IDWR’s concurrence provides evidentiary value on which the Court is entitled to rely.
Memorandum Decision and Order on Challenge, subcases 36-00061, et al. (Sept. 27, 1998)
(“Morris”) at 17.

IvV.
REVIEW OF GENERAL PROVISION LANGUAGE BY COURT

Although the agreement reached by the parties represents final setilement of all pending
issues, the Court is still charged with the duty of reviewing the contents of the agreement to
ensure compliance with the law. The Court is not required to “rubberstamp” either the
recommendations contained in the director’s report or-any agreement reached by the parties to the
extent either is contrary to law. State v. United States, 128 Idaho 246, 258-59, 912 P.2d 614,
626-27 (1995). The Court's role, however, is somewhat limited when a trial was not conducted
on the merits and when IDWR concurs with the settlement. The Presiding Judge or Special
Master is not required by statute to conduct an evidentiary hearing in order to accept a stipulation
as final resolution. Morris at 14. Thus, the Court’s review is limited to the existing record and
therefore may not be able to ascertain from the face of the record all of the potential problems the
general provision is crafted to eliminate.

In reviewing the general provision language, the Court notes that the issues addressed in
the general provision language appear on its face to be regulated by both state and federal
legislation. For example, L.C. § 42-701 requires that all non domestic and stock water diversion
works already be equipped with head gates and measuring devices. IDWR is charged with the
enforcement of this regulation. Idaho Code § 42-3801 ef seg. regulates the alteration of natural
stream channels. The federal Clean Water Act, 33 U.S.C. § 1344, requires a dredge and fill
permit for the alteration of a natural stream channels in navigable waters. Finaily, even without a
general provision allocating removal costs, it would seem that under the current stafe of the law
any party seeking to have a channel dredged or other natural obstructions removed could not
compel another water user on the system to pay for such costs. Although most of these issues
were propetly addressed in the Special Master’s Recommendation, the Recommendation did
not specifically address the necessity of the general provision in light of the applicable
regulations.
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However, despite the applicable state and federal regulations, the Court relies on the
following criteria in finding that the generel provision is necessary for the efficient administration
of water rights and in ordering the general provision decreed. First, all affected parties were
provided proper notice and all affected parties stipulated to the entry of the general provision
language. Parties can stipulate as to how their rights should be administered so long as the rights
of other water right holders not made a party to the proceedings are unaffected. In Jdaho Power
Compeny v. Staie, 104 Idaho 575, 661 P.2d 741 (1983), the Idaho Supreme Court stated:

[W]e find nothing in the law of this State which precludes a person from
voluntarily obtaining less than the full panoply of rights associated with the
ownership of real property, Agreements not to assert ownership rights to their
fullest are common in today’s society, e.g, restrictive covenants and equitable
servitudes.

Id. at 587, 661 P.2d at 753.

Nexi, this Court relies on the evidentiary value of IDWR’s concurrence in the SF5 Morris
at 17. A general provision is an administrative provision that is necessary for the efficient
administration of & water right. 4 & B Irrigation Disirict at 411, 95 P.2d at 568; Idaho
Conservation League at 334-35, 955 P.2d at 1113-14, Historical or customary administrative -
practices can be the basis for a general provision. Stafe v. Idaho Conservation League, supra.
IDWR is not only the state agency charged with administering the water rights, but IDWR’s role
in the SRBA is also that of an independent expert to the Cowrt. 1.C. § 42-1401B(1). Therefore the
Court can also rely on IDWR’s concurrence in the SFJ in determining whether such a general
provision is necessary for the efficient administration of water rights,

Finally, the part of the general provision dealing with the removal of any obstructions is
not intended to be applied in any manner inconsistent with applicable state or federal law. This
avoids any ambiguity in the intended scope and application of the provision,

Therefore, based on the foregoing criteria this Court will not “second — guess” the
necessity of the general provision. However, this determination is limited to the facts and
circumstances of this subcase and should not be construed as an endorsement that historical
practices, prior decrees or settlement agreements create a per se valid basis for general provisions
in all situations,

Ivl
ADOPTION OF SPECIAL MASTER'’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Pursuant to LR.C.P, 53(e)(2) and SRBA Administrative Order 1, Section 13f, this Court
has reviewed the Findings of Fact and Conclusions of Law contained in the Special Master’s
Recommendation and wholly adopts them as its own.
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V.
ORDER OF PARTIAL DECREE FOR GENERAL PROVISION

Therefore, 1T IS ORDERED that the general provision for BASIN 31 REGARDING
OBSTRUCTIONS IN CAMAS CREEK AND TRIBUTARIES, is hereby decreed as set forth
in EXHIBIT A, together with the list of water rights to which the general provision is intended
to apply as set forth in EXHIBIT B.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order it is hereby
CERTIFIED, in accordance with Rule 54(b), LR.C.P,, that the court has determined that there is
no just reason for delay of the entry of a final judgment and that the court has and does hereby
direct that the above judgment or order shall be a final judgment upon which execution may issue
and an appeal may be taken as provided by the Idaho Appellate Rules.

Dated February 18, 2004

JOHN M. MELANSON

Presiding Judge
Snake River Basin Adjudication
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EXHIBIT A

No dam or other obstruction to the natural flow of Camas Creek or its tributaries shall be
maintained so as to divert water from the channel of the stream, except through ditches, canals or
other works provided with head gates, control works and measuring devices. Holders of water
rights that were previously decreed in Suave v. Abbott to divert water from Camas Creek or any
of its tributaries, their successors, agents, servants and employees are hereby perpetually enjoined
and restrained from maintaining in any stream or slough, or permitting to exist within such
stream or slough where the same traverses their respective lands, or any land owned or controlled
by them, any obstruction to the flow of water, except in connection with the diversion of water
through head gates equipped with measuring devices. In case any water right holder shall fail to
remove any obstruction from the natural channel of Camas Creek or any of its tributaries within 7
days after receiving notice from the watermaster, who has determined that the obstruction
interferes with water delivery, the watermaster may authorize a water user to remove such
obstruction in accordance with applicable federal and state laws and regulations. The expense
thereof shall be the responsibility of the water right holder requesting the removal.

EXHIBIT A

ORDER OF PARTIAL DECREE FOR GENERAL PROVISION IN BAS™ 31 REGARDING OBSTRUCTIONS IN CAMAS CREEK AND
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LIST OF WATER RIGHT NUMBERS TO WHICH THE BASIN 31 GENERAL PROVISION
CONCERNING OBSTRUCTIONS IN CHANNELS APPLIES

3100005
31-00006
3100011
31.80012A
31000128
31-00013B
31-00018
310001%
3100020
31-00022
3100023
31-00024
31.00025
31-00028A
3)-000238
31-00029
31-00030
3100831
31-000632
3100033
3100042
31-00043A
31-00043B
3100046
31-00047
3100048
31000494
31-00040R
3[-00050A
31-D00508
3100051 A
3100051 B
3100052
31-00053A
31000528
31-00054A
31-000548
31-000558
31-00085C
31.00055D
31-00056
31-00087
3100058
3140059
3100060A
31000603
3100061
31000524
31-00062C
31-00062F
3]1-06062)
31-00062K
31-00062L.
31-00062M
31-D0062N
31-00062P

31-00062Q
31-000625
31-00062T
31-000620
31-D0063A
31-00063C
31-00063F
31-00063)
31-00063K
31-00063L
31-00063M
31-00063N
31.00063P
31-00063Q
31000638
31-00063T
31-00063U
3100064
31-00065
31-00066C
31.00067C
3100078
31-00079A
31000798
3100080
31-00082
31.00083
31.0008%
31-00085
31-00086
3100087
31-00088
31-00089
31-00090

- 31-00095A

31-00095B
3i-00096
31-00097
31-00098
31-00039
3100100
31-00104
31-00105
3100113
3100115
3100116
300117
31-00118A
31-00119
31-00120
3100121 A
3100121 B
31-001224
3i-001228
31-00123A
3i-goi3e

31-00124
3100125
3100126
3100127
3100128
3100129

* 2100130

3100133
3100134
3100135
3.00141
31-00142
3100143
3100144
3100145
3100146
31-00147A
3100151
3100155
3100156
31-00157B
31-00158
31.00159
31-00160A
31601608
J0DI6LA
3101618
3100162
3100163
3100166
300167
3100168
3100169
3100173
31001734
3100175
3100176
3100177
3100178
A1-00181
3100184
3)-00185
31-00186
31-00187
3100188
31-0018%
31-00156
3100191
3100192
31-00193
3100194B
3100195
3100198

EXHIBIT B
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LIST OF WATER RIGHT NUMBERS TO WHICH THE BASIN 31 GENERAL PROVISION
CONCERNING OBSTRUCTIONS IN CHANNELS APPLIES

31-00199
31-00200
31-00202
31-00205
31-00207
31-00208
31-00208
31-00210
3100211
31-00212A
31-00213
31-00214A
31-002146
31-00214C
31-00215A
J1-002158
31-00216
3100218
31-00219
31-00220
31-00221
31-00231
31-00232
31-00235
31-00237
31-00238
31-00238
31-00241
31-00242
31-00243
31-00244
31-00245
31-00249
31-00250

31-00276
3-g0277
31-00278
31-00279
31-00280
31-00281
31-00282
31-00283
31-00284
3100286
31-00287
31-00290
31-00291
31-00202
31-00293
31-002945
3100295
31-00206
31-00287
3100288
31-00283A
31-00285B
31-00300A
31-0030068
31-00301
31-00302A
31003026
31-00304
31-00306
31-00307
31-00208
3100317
a31-00318
31-00321

31-11455
31-11488
31-11709
M-11710
11711
1Nz
311713
311714
31-11768
31-19788
3111770
311
341772
EERIAE
31-11789
HM-A1750

EXHIBIT B
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