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BLACK MESA FARMS
APRIL 15, 2004

Background .

Black Mesa Farms has obtained statements from adjoining landowners attesting to
irrigation erosion elimination since the property was obtained in 1991 from BLM via the
Nature Conservancy. Black Mesa Farms owners reviewed on site with the BLM
representatives the area, and the BLM can attest to the use of best management practices
being in effect. In addition, no notable run off occurred this past winter, even with
heavier than average snowfall. High cost of water does not justify applying water to non-
croplands or letting it be discharged needlessly. Through rotation practiced by Black
Mesa Farms, each piece of ground is farmed every six years.

Preferred Option
BLM removal of patent restriction off Black Mesa Farms patent by reason of a “no
effect” history.

Option II

BLM removal of patent restrictions off of Black Mesa Farms patent. Black Mesa Farms
agrees to a conservation plan that includes building retension ponds and seeding of non-
~ farmable lands. :

Option I

BLM removes patent restrictions and Black Mesa Farms implements a conservation plan
that seeds a buffer zone of 60 feet from the edge of farmable land and also some non-
farmable land where it joins the BLM. Conservation plan would be monitored or revised
for desired results.

Option IV -
BLM changes patent restrictions to reflect good conservation by Black Mesa Farms of
seedings and by measurement, designate lands that are applicable. (See attached map.)



To: Eddie Guerrero, Jarbidge Field Office Manager | 03/19/04
From: Paul Seronko, Environmental Protection Specialist
Subject: Black Mesa Farms ‘

The Black Mesa Farms patent violation lands have been analyzed for erosion potential and
current status. This analysis looked at the lands that had been patented under the existing lands
agreement. The original patent was implemented for erosion control purposes and created a
buffer around the lands that would be allowed into agricultural production. The patented lands
buffered areas where slopes are steep, soils are very erosive, and past agricultural activities had
resulted in accelerated soil erosion. Black:Mesa Farms. has. put-much of these lands into
quicultmal"production in violation of the existing patent.

On March 5, 2004 a field visit was conducted to view the existing agricultural sites, the current
farming practices, and to ascertain the current erosional conditions and potentials at the site.
Current farming practices use a number of techniques to aid in controlling erosion. These
include sprinkler irrigation, crop row configuration, crop rotation, and use of green crops and
stubble mulch. It was evident during the site visit that these practices have greatly aided in -
controlling the amount of run off from the irrigated lands and thus the site specific erosion. In
several areas (particularly the south and southwest patented sections) the cultivated lands have
extended right up to, or very close {o, the badland escarpments. In all but a few of these areas
the general slope of the land and surface drainage is away from these escarpments. In the
southwest area the patented fields border public lands and in the north portion they border
private holdings. These later areas are where farming practices from the previous owners created
situations of severe accelerated soil erosion and prompted the adjacent landowners to ask for the
existing patents to be included in the lands action. The current owners have recent affidavits
from these same individuals saying that the erosional problems have been fixed and they no
longer feel the need for these patents. Soils at and around the lands in question have a high to
severe erosion hazard potential from either wind or water.- With the soils on the flat more gently
sloping areas being more susceptible to wind erosion and the soils on the more sloping areas
(especially the escarpments) rated more for water erosion. When erosional processes occur on
the soils on the steeper side slopes often the result is rapid irreversible rilling and gullying.

After the field visit and time reviewing topographic maps and aerial photo coverage of the area |
have made the following recommendation:

1. The existing patent can be altered to accommodate the recent changes in management for
these lands. The new patent still needs to maintain a buffer zone in areas for both present and
future site management. This assures that under future management these areas are protected
from changes in farming practices. The lands that are currently in unauthorized crop production
and that will be affected by this new buffer are not that extensive and should not cause an
frardship to the viability of this operation especially when one considers that the existing water
right allows for limited use and production of these lands in the first place. These zones are
depicted on the attached map. The zones that are on the bottoni portion of the parcel are to insure
no impacts from potential erosion occur on adjacent public lands. The zones on the other portion
of the parcel are to assure no impacts to private iands.




2. The buffer zones that need to be maintained should be taken out of crop production where they
currently have been farmed and miaintained in a perennial crop for long term stabilization. In
areas the current practice has taken the surface disturbance right up to the badlands boundary.
Farming right up to the edges in these areas is poor land stewardship and this practice needs to be
halted. The areas that have not been farmed can remain as is or treated in the same manner as
stated. Attached is a list of seeded species that would do well in this environment as a perennial
crop and also supply forage for livestock if the owner wishes to graze these portions.

3. It is unclear whether the ephemeral drainage running along the southeast portion of the parcel
(the drainage is marked on the map and runs up to the northeast toward the river) actually drains
into the Snake River (there is a canal and road that dissects it within a quarter mile of the river).
Drainage from the parcels does have the potential to leave the crop lands and enter this drainage.
If runoff from this drainage can in fact reach the Snake River then there will be issues
concerning the Spring Snail.

If there are any questions concerning this issue or my recommendations please contact me.



Attachment — Recommended Species for Seeding No-Farm Zones

Bozoisky Russian Wildrye
Vavilov Siberian Wheatgrass
Hycrest Crested Wheatgrass
CDI Crested Wheatgrass

Other forms of cresied wheatgrass should also work
Could also include Ladak alfaifa or other forms and Fourwing Saltbush into the mixture,

It is best to rest the seeded areas for two complete growing seasons before allowing livestock to
graze in the seeding.



March 3, 2604

To:  Bureau of Land Management
Twin Falls Office
Twin Falls, ID 83303
In regard to land use on Black Mesa Farms, Glenns Ferry, 1daho

There has not been any erosion caused by irrigation use by Black Mesa Farms since
1990, as attested to by King Hill Irrigation District Manager, Gib Brown,

Additional comments:

Brown, Manag,
King Hill Irrigation



March 3, 2004

To:  Bureau of Land Management
Twin Falls Office
Twin Falls, ID 83303

In regard to land use on Black Mesa Farms, Glenns Ferry, Idaho

There has not been any erosion caused by irrigation use by Black Mesa Farms since
1990, as attested to by adjoining land owner, Rocky Trail, Trail Ranches.

Additional comments: To: BLM
1 have lived and farmed in Pasadena Valley my entire life, where my father and | shared a

common boundary with the Black Mesa Farm Project  Up until the time BLM cancelled the

Desert Land Ehtries. the Black Mesa Farm (under Anderson- Grigg Management) was extremely

careless with the irrigation water; often times letting i run over the rim and causing huge guilies

with large amounts of erosion. After Wes Wootan & Don Bryant acquired the farm, the irrigation

practices are very well managed. | have not seen any irrigation water escape the farm nor

have we experienced any erosion off the rim. If you have any questions please call me at either
366-7762 or 589-1113

Trail, Trail Ranches



March 3, 2004

To:  Bureau of Land Management
Twin Falls Office
Twin Falls, ID 83303

In regard to land use on Black Mesa Farms, Glenns Ferry, Idaho

There has not been any erosion caused by irrigation use by Black Mesa Farms since
1990, as attested to by adjoining land owners, Don and Donna Carnahan,

Additiohal comments:

Donna Cam



BLACK MESA FARMS
APRIL 29, 2004

ATTENTION JIM KLOTT RE: BLACK MESA FARMS ROTATION PRACTICES.

Black Mesa Farms raises 640 acres of potatoes annually in our normal operating
procedure. Each year, 560 acres are raised on a rotation basis on the 3,776 acres of
farmable ground. The other 80 acres that brings total acreage to 640 acres annually is
leased from Trail Ranches.

Black Mesa Farms has two rotation programs, as follows:

1) 3,010 acres. On approved farmable ground, Black Mesa Farms leases 320 acres
annually to Trail Ranches for sugar beets. Our rotation then begins the cycle of
potatoes — rye — rye — sugar beets — rye — rye — potatoes, eftc. . .

2) 766 acres. On potential approved ground, the rotation would be potatoes — rye —
rye — rye — rye — rye — potatoes, etc. . . On this rotation, the rye is disked and
replanted on the 3" year in order to incorporate organic material into the soil
profile.

We propose to plant a 60-foot buffer into a rangeland type of forage grass for
conservation and erosion control. Black Mesa Farms utilizes BMP (best management
practices) to maintain a good stewardship with adjoining properties. Buffers and seeding
operation would be worked out between Black Mesa Farms and BLM field staff for
approval. Review of progress would be ongoing with the BLM. Black Mesa Farms will
also seed our non farmable acreage to rangeland grasses where terrain permits.

Black Mesa Farms, through its BMP, seeks the opportunity to utilize good farmable
ground for crop production while maintaining practices that will enhance the
environment through grazing, habitat development, and conservation. For further
information, please contact Wes Wootan at 208-599-3131 or 208-366-7406.
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Sea ke

Black Mesa 7 Catiorwood Mitual Canal Company £ ete review
Created by: S.King, ¥5/2003. Updated 10/17/2003,

CLAIM
Basin Sequenca_Suffix Flow - cfs_Valume - af Right Actes PPU Acres ofsiacre  alfacrs  alfcfs Status Qwner POD Usa Comments Flow - cfs
2 2200 07 19925 3985 .02 5.00 250 Parent - eplit to parts A & B per transfer 5125
Parent - split to parts O & E per transfer 5128
{D, Cottonwood CC, 84.5 cfs, 3865 acres; E,
£6.9 18725 3985 0.0168 4.20 250 Glenna Ferry, 2.4 cia municipal)
12.8 3200 40 3545 0.02 5.00 250 Active Black Mesa, Bryant, Woctan Imigation
' 70.7 19925 4825 0.0172 4.3 250
2000 a.8 373533 440 0.02 8.49 424 Aclive BLM 85 11ME SINWSW Lot 6 [rrigation
Sea also T5714 in file. See
transfer conditions of approval,
Parent - split to 2-10188, 2-10187 by right combinad with 2-2304, 2-
2209 D 84.5 16323 3865 2.0167 422 253 Tranafer 5714 55 4E 534 SESW Lot 9 Irvigation 7208
55 10E $28 SWNW Lot 7,
200 F 2.4 401.7 120 0.02 2.356 157 Aclive City of Glenns Ferry 532 SENW Lot 3 Municipal 15125
66.9 16724.7 eq. 3986
Parent - splil 10 2-10188, 2-10189 by
10188 B2.34 14287.8 3267 0.0161 439 273 awnarship change CMCC 65 1ME SO NWSW Lot irigation
10187 i2.16 2035.2 508 0.02 335 167 Active J R Simplot Revocabla Trust 55 4E 534 SESW Lot 9 igali
64,5 16323 3865 Q.0167 422 253
Parent - split 10 2-10180, 2-10181 by
10188 46,51 13814.2 31155 00159 4.43 278 Transler 66124 CMCC 85 $1E SO NWSW Lol 68 Imigation 49.51
10189 2.83 473.6 141.5 0.02 3.35 167 Aclive Smith, Rober & Connle ES NESONWSW Lotg  imigation !
5234 142878 3257 0.0181 439 273
Parent - split 1o 2-10195 & 10196 by Transfer H
10190 4841 13797.6 3106 0.0189 4.44 279 68552 CMCC G5 11ESONWSW Lot imigation 49.41
S5S10ES12NESE st 7 & —‘\: i
10181 0.1 16.7 5 0.02 3.34 167 Active Crawlay, Ralph & Alma SENWSE Lot & Lrigation o1
458,51 13814.2 31155 00159 4,43 279 49.51
t
Parent - split to 2-10208 & 10203 by Transfer '
10185 45.98 137925 3109 0.0159 4.44 279 62580 CMCC 65 11E Sg NWSW Lot 8 irmigation 9,38
55 10E 812 NESE & .
10198 0.03 5 1.5 0.02 3.33 187 Active cMCC SENWSE irrigation .03 -
A9.41 137975 31105 0.0159 444 279 49,41 |
10208 4916 13756.7 8098 0.0159 4.44 280 Aclive CMCC 85 11ESINWSW Lot & imigation 48,16 -
1N 2W S31 SESWSW Lot . !
4 & 15 2W Sec 6 NWSE X '
10209 0.22 36.8 1 0.02 3.35 167 Aclive CMCC Lot2 irfigation 022
459.38 13r92.5 3108 0.0159 4.44 278 45.38
Flew - cls _Volume - al Right Acres :
Sum of aclive periions: 845 2386003 5065
Amouni axcaeding eriginal right; 88 10320.7 1080
2 103 8.54 428 0.020 Active Black Masa, Bryani, Woctan 85 11€ SONWSW Lot 6 Irrigation
2 4021 10.54 600 0.018 Activa ‘Trail, Walter & Tenle 65 11E S8 NWSW Lot 6
Sum of all rights: 107.58 -
Capacity: 80.24



LICENSE
Volume - a Ripht Acrei PPU Acrescie/acre  af/atre Status . Owner  POD Use Comments
Parent - Splitinio A&
1333833 3985 062 3485 167 B by T5125. CMCC
Parant - Splitinio C &
12037.63 3865 0.02 3.35 167 D by T5714. CMCC
401.7 120 0.02 935 187 Aclive Glenns Farry Municipal
1333033 3985 0.02 EES 167
10602.4 3257 0.02 3435 167 Aclive Transferred ~ CMGC Irigation  Transfers Pending
5S4E
534
SESW Lot
2035.2 808 o.02 335 167 Active J R Simplc & Irigation  Claimed as 2-10187
! Parent - Split by
138142 31155 0.0159 4.43 275 Te6124 CCMC
Parent - Split by
13767.5 31105 0.0159 4.44 275 TeBE52 CCMC
18.7 5 0.0200 3.34 167 Crawlay
13814.2 3155 0.0159 443 279
Parent - Split by
arees 3109 0.015% 4.44 279 T9980 CMCC
5 1.5 0.0200 3.33 167 CMCC
17975 31105 00159 444 279
137887 3008 0.0159 4.44 280 Activa CMCC Inigatiot
36.8 11 0.0200 3.35 187 Aclive cMcc Irrigatior
13782.5 3109 0.0158 4.44 279

RECOMMENDATION

50.24

Flow - cls Volume - af Right Acres PFU Acrescls/acre  allacre  affels Stalus Cramer Use Commenia
79.7 1333933 3945 0.02 335 167 Parent
§6.9 11197 3345 o.q2 3.35 187 Pareni CMCC
12.8 2142 640 2656 0.02 335 167 Acliva Black Mesa, Bryant, Wcolan
79.7 13339.33 3985 0.02 335 167
Recommended as
0 o 1] Disallow BLM 2-10208
64,5 10785 3225 0.02 3.35 167 Parent CMCC
2.4 401.7 120 0.02 3.35 187 Active City of Glenna Femry Municipal
6.9 11197.003 3345 0.02 835 187
52.34 8760 2817 0.02 335 167 Pareni
12.18 2005 608 0.02 3.35 187 Active  J R Simplot Revocable Trust
64,5 10785.303 3225 0.02 3.35 167
49.51 B286.5 2475.5 0.02 335 167 Parent  CMCC
2.83 473.8 141.5 0.02 3.35 187 Aclive Smith, Robert & Connla
52,34 a760.1 2817 0.02 3.35 167
49.41 8260.8 2470.5 0.02 335 167 Parenl  CMCC
0.1 18.7 5 0.02 3.4 167 Aclive Crowley, Ralph & Alma
40,51 8288.5 24755 0.02 3.35 187
45.38 8284.8 2453 Q.02 3.35 167 Parent cMeC
0,03 5 1.5 0.02 3.33 167 Active CMCC
49.41 B269.8 24705 0.02 335 187
49.18 B8227.8 2458 0.02 335 187 Active CMCC 640
0.22 38.8 11 0.02 3.35 187 Active CMCC
45,38 8264.7 2463.0 0.02 3.35 1687
Flow - cfs _Volume - af Right Acres
707 13339.2 3985
0 -0.1 1)
6.4 320 0.020 Aclive Black Mesa, Bryant, Wootan priority 8/11/1885
recommaetded
10.54 800 0.018 Activa Trall priority 510/1985
86.64



AGENDA

Cottonwood Mutual Canal Company,
Black Mesa, Trail, Wootan, Bryant, etc. claims

(3L Me—"

December 30, 2003
1. Introduction

2. Review of Summary Spreadsheet
a. Active recommendations highlighted in yellow in left column
b. Recommended numbers match claim numbers, but not necessarily license numbers
c. Split trails identified by arrows

W;é%

ok

3. Primary Issues

a. The license for 2-2209 authorized 3.35 acre-feet per acre, a non-standard volume with

unclear origin. Recommended irrigation rights keep this rate.

b. 2-2209B, Black Mesa. PPU acres reduced from 3545 (claimed) to 2655
(recommended) based on patent transferring ownership from BLM to Wootan;
irrigable acres unchanged (640).

. 2-2209C, BLM. Disallowed, recommended as 2-10208 (CMCC). BLM did not show
they own any portion of the canal company right.

. 2-10196, CMCC. Actual owner (Glenn) needs to file an ownership change,

. 2-10208, CMCC.

i. Recommended fewer acres and less volume than claimed. Much of this
reduction can be attributed to land in section 14 (recommended as 2-103), and
item (a) above. '

ii. Place of use is not owned by claimant, and overlaps 2-2209B (Black Mesa).
. 2-10209, CMCC. Actual owner (McDonough) needs to file an ownership change.
g. 2-103, Black Mesa / Bryant / Wootan.
\ i. Claimed 426 acres, recommended 320. Per patent transferring ownership
from BLM to Wootan, several quarter-quarter tracts could not be used for
irrigated agriculture; these tracts were excluded from the recommendation.

ii. Forfeiture. Right was not used for numerous years and was not enrolled in the
water bank as was 2-2209. However, a claim was made in the prior Snake
River adjudication and therefore a tolling of forfeiture may be applicable.

iii. Priority. Claimed 5/10/1965, recommended 6/11/1965 based on the notice of
proof of completion of works for 2-2209.
h. 2-4021, Trail. Claimed priority date of 5/10/1965. Supplied documents including an
affidavit from Don Carnahan support irrigation during the 1965 season, but do not
provide an exact starting date.

i semd co bt MM for
W

ea®

4. Decisions — are these recommendations appropriate, or are changes needed?

5. Adjourn



DRAFT MEMO

DATE: 1/7/03

FROM: Lori Graves

TO: Transfer File No. 70343
Advertising

For farming flexibility, applicant proposes a 3971 acre permissible place of use for rights
2-2209B and 2-103. When combined, the rights will be limited to 21.34 cfs and
irrigation of 1066 acres within sections 1,2,11,12,13,14,24 T6S R10E and sections
6,7,17,18,19 T6S R11E. Proposed place of use is also known as the Black Mesa Project
located SE of Glenns Ferry and the Snake River.

Brief

The Cottonwood Mutual Canal Co. (CMCC) project was started in 1962. The field exam
for license 2-2209 described lands irrigated in S14 T6S R10E, but the resulting license
issued by the department did not list lands in S14. No appeal was filed regarding the
exclusion of S14 acres. CMCC filed a petition to correct license 2-2209 to include the
S14 acres 10/31/2000. A recommended decision and order by Peter Anderson dated
1/24/2002 denied the petition. The Director has yet to rule on Peter’s decision.

The department started an adjudication of Snake River rights in the mid-eighties, which
was never completed. At the time, CMCC filed an amended claim on 2-2209 to account
for the acres in S14, which resulted in creation of beneficial use claim 2-103 for 426
acres. Around the same time, Extensions of Time to Avoid Forfeiture were filed by
CMCC and BLM, which protected right 2-2209 until July, 1991. The farm was put back
into production in 1990, when BLM conveyed the majority of the project acres to Wes
and Christine Wootan. The Wootans then became partners Don and Brenda Bryant and
formed Black Mesa Farms LLC.

In 1998, approved transfer 5125 resulted in the split of license 2-2209 with Black Mesa’s
portion recognized as 2-2209B for 12.8 cfs and irrigation of 640 acres within a 39385 ppu.
The 3985 ppu incorrectly included 440 acres of BLM land. The ppu for 2-2209B should
have listed 3545 acres. On 1/10/2003, Black Mesa Farms amended SRBA claim 2-
2209B from 3985 acres to 3545 acres.

The purpose of this transfer is to describe a 3971 acre ppu for rights 2-2209B and 2-103,
which accounts for 426 acres in S14, plus Black Mesa Farm’s 3545 acre ppu.

Validity of claim 2-103



As described in the petition to correct license 2-2209 (Attachment B, Findings of Fact,
Part 3, no.s 10, 12, 13 and 15), irrigation of acres in section 14 was supported by signed
statements dated June 11, 1965, July 29, 1965 and January 26, 1970. The dept. field
examiner also found and referenced acres in S14, but was limited to licensing only those
acres that the permit holder, CMCC, listed in their deposition, which did not include S14
acres. The permit holder did not appeal the license recommendation.

After 2-2209 was licensed in 1970 without S14, CMCC filed an amended claim in the
first Snake River Adjudication on right 2-2209, maintaining that S14 acres should have
been included in the license. Dave Tuthill and Don Shaff agreed that license 2-2209
should be amended to include the S14 acres. However, Glen Saxton felt the additional
lands should be listed under a beneficial use right, resulting in claim 2-103 created for
426 acres in S14. The adjudication was never completed and a final decision never made

resulting in the filing of the above referenced petition to correct the license (Attachment
B).

Note: The 1984 dept. review of claim 2-103 found no irrigation of S14 on a 1964 aerial
photo. Proof of beneficial use for right 2-2209 indicated lands were first irrigated in
1965. Irrigation in S14 was verified on a 1969 aerial photo and a 1974 orthophotoquad.

The recommended order for the petition concluded that modifying the license would
constitute an enlargement. Assuming this decision is finalized, claim 2-103 should be
recommended for decree based on the evidence on file with the dept. The claim lists a
priority date of May 10, 1965. The evidence on file supports June 11, 1965, as the
earliest priority date. Wes Wootan stated that June 11, 1965 was early enough and that
he did not have anything to support May 10, 1965. The original claim lists 8.54 cfs for
irrigation of 426 acres. During the first adjudication, 40 acres in the SWNW were
crossed out on the claim by dept reviewers because they appeared to be covered on
permit 2-2389. This permit lapsed and went away. Since 426 acres have been
documented and historically irrigated in S14, the applicant amended SRBA claim 2-103
back to the original 426 acres.

The capacity of the system was measured at 90.24 cfs, of which 79.7 was licensed for
right 2-2209 for 3985 acres. The 426 acres in S14 were not included in the licensed acres
or flow rate calculations. The irrigation system has the capacity for the additional 8.54
cfs and 426 acres under right 2-103.

Validity of 2-2209B

Right 2-2209 was licensed for 3985 acres and 79.7 cfs in the name of CMCC. A long-
standing dispute between BLM and CMCC has been ongoing over the ownership of the
water right. Partial resolution was reached in 1990 when BLM conveyed all but 440
acres of the 3985 acre p/u to the Wootans without any reservations to the water right.
The Wootans then assigned all but 12.8 cfs appurtenant to those acres to CMCC. Based
on dept. review of right 2-2209 for a water bank application filed by CMCC in 1991, it
was determined that CMCC had undisputed ownership of 58.1 cfs of the original right



and Black Mesa Farms had undisputed ownership of 12.8 cfs of the original right.
However a dispute continues between CMCC and BLM over the remaining 8.8 cfs
licensed to the 440 acres BLM retained. Basically, CMCC thought that BLM only
retained 280 acres (5.6 cfs) of the original p/u and had conveyed the rest to the Wootans.
This being the case, CMCC would have 61.3 cfs assigned to them rather than 58.1 cfs.
This dispute will likely be resolved in the SRBA. Regardless, BLM and CMCC agreed
in 1990 that the Wootans have entitlement to 12.8 cfs of the original license for irrigation
of 640 acres within the lands conveyed to them by BLM.

In 1998, CMCC filed transfer no. 5125 on right 2-2209 to give 2.4 cfs of their portion to
the City of Glenn Ferry for municipal use. After the transfer was approved, right 2-2209
was split into 2-2209A for CMCC and the City (58.1 cfs) and 2-2209B for the applicants
(12.8 cfs). The only problem is that 2-2209B described the original 3985 acres listed on
license 2-2209 as the applicant’s ppu. As indicated above, 440 of those acres belong to
BLM and are not farmed by the applicants. Applicants amended their SRBA claim to the
appropriate 3545 acres conveyed to them by BLM as reflected in this transfer.

Ownership

As discussed above, all but 440 acres of the 3985 acres licensed on right 2-2209 have
been conveyed to the applicants in the attached patent document issued by the BLM
(Attachment D). The lands listed on page 3 of the document have been included in the
proposed ppu but appear to be subject to no irrigation per the BLM patent. Wes Wootan
told me that the deal was made before he revised the sprinkler irrigation system. The
lands in question border the ppu. BLM wanted to make sure that irrigation water did not
run off onto BLM lands outside of the ppu. Wes stated that with the revised system, run
off is not an issue. BLM will be sent a comment letter addressing this matter.

Issues

In 1985, BLM and CMCC filed Extensions of Time to Avoid Forfeiture on right 2-2209,
which was approved in 1988 until July 1991. Farming began again in 1990, when the
Wootans purchased the property. An SRBA claim was filed in 1990 on right 2-2209 and
in 1991 on claim 2-103. Aerial photos were supplied by Elmore County Farm Service
Agency verifying irrigation occurred on 600 acres of cropland in S7 T6S R11E during the
1991 irrigation season.

If the department denies CMCC’s petition to correct license 2-2209 to include $14 acres, ;
is 2-103 a valid water right? Can we assume the 426 acres listed on 2-103 have been _R‘Q
protected under the Extensions of Time filed for license 2-2209?7 Based on the 1991 FSA\ w'°
photo, it does not appear that irrigation occurred in S14, however an additional 160 acres j‘“;

of pasture in $7 and S12 could probably be counted as irrigated, along with 244 acres of

Rye grass in S12.

Associated SRBA claims are as follows:
2-2209B-Applicants- 12.8 cfs



2-2209C-BLM- 8.8 cfs
2-2209D-CMCC-  64.5cfs
2-2209E-Glenns Ferry- 2.4 cfs

Right 2-2209 has obviously been overclaimed in the SRBA due to the complex history
relating to ownership and validity of the right.

The system capacity is 90.24 cfs. If BLM’s claim 2-2209C is approved for 8.8 cfs, only , D fv\
1.74 cfs remains left for appropriation. This would affect conditions for 2-103, if \é)‘ \)@
determined as a valid water right, since it is later in priority and would be limited to 14.54 y

cfs when combined with 2-2209B (12.8 + 1.74). r\(
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LICENSE RECOMMENDATION
facre  affacre  af/cfs Status. Owner POD Use Comments Flow - cfs Volume - af Right Acres PPU Acrescfs/acre _af/acre _aficfs Slalus Owner POD Use Comments
Parent - Sphtinto A &
0.02 3.35 167 B by T5125. CMCC 79.7 13339.33 3985 0.02 3.35 167 Parent
Parent - Splitinto C &
0.02 3.35 167 D by T5714. CMCC 66.9 11197 3345 0.02 3.35 187 Parent CMCC
0.02 3.35 167 Active Glenns Ferry Municipal 12.8 2142 0.02 3.35 167 Active Black Mesa, Bryant, Wootan =
0.02 3.35 167 79.7 13339.33 3985 0.02 3.35 167
0.02 3.35 167 Active Transferred CMCC Irrigation  Transfers Pending RECOMMEND 2-2209C AS DISALLOWED, OR SPLIT UP PART A FURTHER. PART C, IF IT EXISTS FOR BLM, IS PART.OF A. e
o X 413
e e 77
SESW Lot A
0.02 3.35 167 Active J R Simple 8 Irigation  Claimed as 2-10187 64.5 10795 3225 0.02 3.35 167 Parent CMCC
24 4017 20 0.02 3.35 167 Active  City of Glenns Fary  Municipal ~ V~iaenie — Ao GCALA
66.9 11197.003 3345 0.02 3.35 167
52.34 8760 2617 0.02 3.35 167 Parent CMCC
12.16 2035. T 608 0.02 3.35 167 Active J A Simplot Revocable Trust
64.5 10795.303 3225 0.02 3.35 167
Parent - Split by
0.0159 4.43 279 Te6124 CCMC 49.51 82885 24755 0.02 3.35 167 Parent CMCC
2.83 4736 141.5 0.02 3.35 167 Active Smith, Robert & Connie
52.34 8760.1 2617 0.02 335 167
Parent - Split by
0.0158 4.44 279 Te8552 cCcMC 49.41 8269.8 24705 0.02 3.35 167 Parent CMCC
0.0200 3.34 167 Crowley 0.1 16.7 5 0.02 3.34 167 Active Crowley, Ralph & Alma
0.0159 4.43 279 49.51 8286.5 24755 0.02 3.35 167
Parent - Split by
0.0159 4.44 279 T69980 CMCC 49.38 8264.8 2469 0.02 3.35 167 Parent CMCC
0.0200 3.33 167 CMCC 0.03 5 1.5 0.02 3.33 167 Active CcMCC
0.0159 4.44 279 49.41 8260.8 2470.5 0.02 335 167
0.0159 4.44 280 Active cMce Irrigation @ 0.02 335 167 Active  CMCC
= —— =
0.0200 3.35 167 Active CMCC Irrigation 0.22 36.8 11 0.02 3.35 167 Active CMCC
0.0159 4.44 279 49.38 8264.8 2469.0 0.02 3.35 187

Fiow - cfs Volume - at Right Acres
79.7 13339.33 3985
0 0 0

(J.QL\‘:’LALA r‘.._:\,\,L_s Loyace -l:rg_...c'(t_rrek E-
Yo aan-n-e"‘k’roﬂ'uu_ Chaﬂi‘{“b .



130 freereresd Period o Use

Y~
Black Mesa / Cottonwood Mutual Canal Company / efc raview
Crealed by: S.King, 9/5/2003 e
- CLAIM
Basin Sequence Suffix Flow - cfs Volume - af Right Acres PPU Acres cfs/acre  al/acre Status Owner POD Use Comments Flow - cfs_ Volume - a Right Acre: PPU /
2 2200 7977 19925 ° 3985 ~ 0.02 5.00 250 Parent - split o parts A & B per transfer 5125 797 13339.33 3985
Parent - split to parts D & E per transfer 5125
s, (D, Cottonwood CC, 64.5 cfs, 3865 acres; E,
q 2209 A 66.9 16725 3985 0.016788 4.20 250 Glenns Ferry, 2.4 cfs municipal) 12937.63 3865
2209 B 12.8 3200 640 3545 0.02 5.00 250 Active Black Mesa, Bryant, Wootan Irrigation 401.7 420
797 19925 4625 0.017232 4.31 250 13339.33 3985
2209 C / 88 373533 440 0.02 8.49 424 Active BLM 6S 11E SONWSW Lot 6 Irrigation 10802 4 3257
See also T5714 in file. See
transfer conditions of approval,
. Parent - split to 2-10186, 2-10187 by right combined with 2-2308, 2-
2209 DS—TJ.-A 64.5 16323 3865 0.016688 422 253 Transfer 5714 5S 4E 534 SESW Lot9  Irrigation 7206 2035.2 608
/ 55 10E 528 SWNW Lot 7,
2209 E 24 401.7 120 0.02 3.35 167 Active City of Glenns Ferry 532 SENW Lot 3 Municipal T5125
66.9 167247 eq. 3985
- Parent - split to 2-10188, 2-10189 by
10186 S 2o 52.34 14287.8 3257 0.01607 439 273 ownership change CMCC 65 11E SO NWSW Lot 6 irrigation
101 87/ 12.16 20352 608 0.02 3.35 167 Active J R Simplot Revocable Trust 55 4E §34 SESW Lot 9 irrigation
64.5 16323 3865 0.016688 422 253
., Parent - split to 2-10190, 2-10191 by
10188 / 49.51 13814.2 3115.5 0.015892 4.43 279 Transfer 66124 CMCC 65 11E S9 NWSW Lot 6 irrigation 48.51 13814.2 3115.5
10189 2.83 473.6 141.5 0.02 3.35 167 Active Smith, Robert & Connie 6S 11E SONWSW Lot 8 irrigation
52.34 14287.8 3257 0.01807 439 273
. Parent - split to 2-10195 & 10196 by Transfer
10190 W 49.41 13797.5 31105 0.015885 4.44 279 685562 CMCC 6S 11E S8 NWSW Lot 6 immigation 49.41 13797.5 31105
58S 10E S12 NESE Lot 7 & ;
10191 / 0.1 16.7 5 0.02 3.34 167 Active Crowley, Ralph & Alma SENWSE Lot 6 irmigation 0.1 16.7 5
49.51 13814.2 31155 0.015892 4.43 279 49.51 138142 31155
. Parent - split to 2-10208 & 10209 by Transfer
10195 49.38 13792.5 3109 0.015883 4.44 279 69980 CMCC 6S 11E SO NWSW Lot 6  irrigation . 13792.5 3109
5S 10E $12 NESE &
10196 / 0.03 5 1.5 0.02 3.33 167 Active CMCC SENWSE irrigation 5 1.5
49.41 13797.5 31105 0.015885 4.44 279 13797.5 31105
/nﬁoaw 49.16 13755.7 3098 0.015868 4.44 280 Active CMCC 88 11E SO NWSW Lot 6  irrigation 13755.7 3008
(s - 1N 2W S31 SESWSW Lot
4 & 1S 2W Sec 6 NWSE
10209 / 0.22 36.8 11 0.02 335 167 Active CMCC Lot2 irrigation 0.22 36.8 11
49.38 13792.5 3109 0.015883 4.44 279 49.38 13792.5 3109
Flow - cfs Volume - af Right Acres
Sum of active portions: 885 2366003 5065
Amount exceeding original right: 8.8 10320.7 1080



~Enter Water Right Number
Basin#-

|F

Sequencet  Split Suffix
[2209 | ]

a 2- ZZUSMRADJUDIEATIUHCLAIH

S0 W

Difference l:

Total Acreage. Volume. ‘and Rate for 2-2209E/WRADJUDICATIONCLAIM

Parent Acreage I:: Parent.POU Acreagel " Parent Rate |:] Parent Volume I::l
Children Acreage I Childien POU Acreage [: Children Flates|:| Children Volumes. |
Difference |

Differénce E:i

Difference l:i

=69 2-2209AAYRADJUDICATIONCL

-6 2-22090/WRADJUDICATIO

" 2-€¥ 2-10186/WRADJUBICAT |

&3 2-10188/WRADJUDII

E-6F 2-10190/WRADJL

ra-@ 2-10195/%RA

2:10208/

| 2-10209/ W

L3 2-10196/WRA
’3 2-10191/WRADJL

----- "ﬁ 2-10189/WRADJUDI
----- 3 2 10187/ WRADJUDICAT,

=] 222[1511—:.iﬂn.«.«mm:uum(:Jurnn:l
- 2-2209B/WRADJUDICATIONC

See Rem... 02/25/1963
2-22094, ... | See Rem... 02/25/1963 167... | Ownership Change
2-2209D ... | Parent 02/25/1963 163... | Transfer, -
210186 ... [ Parent ) 0242541963 142... | Transfer —
210188 ... | Parent COTTONWOOD MUTUAL CANAL CO; 02426541963 - 138... | Ownesship Change
210190 ... | Parent COTTONWOOD MUTUAL CANAL CO; 024251963 137... | Transfer.
2-10195- ... | Parent’ COTTONWOOD MUTUAL CANAL CO; 02/26/1963 13%... | Transfer.
210208 ... | Active COTTONWOOD MUTUAL CANAL CO; 02/25/1963 | O1 137... | Transfer
1210209 ... | Active COTTONWOOD MUTUAL CANAL €O; 02/25/1963 | 36.8 | Transfer
210196 ... | Active COTTONWOOD-MUTUAL CANAL CO; 02/25/1963 5 Transfer.
210191 ... | Active CROWLEY. RALPH R: CROWLEY, ALMA Y, 02/25/1963 |. 16.7 | Transfer
210189 ... [ Active SMITH, ROBERT; SMITH, CONNIE; 02/25/1963 | O 415 | 473.6 ¢ Dwnership Change
210187 ... | Active J R SIMPLOT SELF DECLARATION BEVOCAB... | 02/25/1963 | O1 12 16| 608 203... | Tranisfer
22 e e g0 EGEENNSIEER R 02y 2n%1S5=aed (] %] 40157 anster
12-2209B ... | Active BLACK MESA FARMS: BRYANT, BRENDA; WO... | 02/25/1963 | 01 2.8 | 3545 | '3200. | Ownershif ip Change
.2-2209C Active UNITED STATES OF AMERICA ACTING THRD... | 02/25/1963 | 3

----- "3 2-2209CAWRADJUDICATIONCH =

Tcn view the combined rlghts make sureto
click on the cumbmad right in the.tree view
before: chckmg_the button.




Tuthill, Dave

From: Tuthill, Dave

Sent: Thursday, October 09, 2003 4:47 PM

To: Lester, Steve

Cc: Graves, Lori; Westra, John; King, Scott; Hamlin Nygard, Susan; Harvey, Becky

Subject: . RE: Fact finding hearing re Cottonwood Canal Co. & Black Mesa Farms pending transfer

Thanks, Steve. This sounds good.

By copy of this message | am requesting that Scott King work with Susan Hamlin and Becky Harvey to draft the Notice of
Fact Finding Hearing.

Let's plan to condugct this in mid-November.

Regards, Dave

From: Lester, Steve

Sent: Thursday, QOcteber 09, 2003 4:40 FM
To: Tuthill, Dave

Cc: Graves, Lori; Westra, John

Subject: Fact finding hearing re Cottonwaod Canal Co. & Black Mesa Farms pending transfer

Dave:

Per our recent meeting in the above matter, | worked with Lori to revise the information for the anticipated adjudication
fact finding hearing. Lori did almost all of the work and did a very good job of assembling and explaining the
information. She will send the information packet to Susan & Nick soon to get that ball rolling.

Lori said she is ready to be an expert witness if necessary regarding her memo related to Black Mesa Farms' transfer
application. 1 think you will find her work very useful in this matter.

A nice bonus resulting from this effort is that we now have a handy electronic record (tables in Lori's memo, more
user-friendly than pedigree information in database ) of the evolving pieces of parent right 2-2209. This will be useful to
consult & update as the canal company files more transfers in the future.

Steve
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DRAFT MEMO

DATE: 1/7/03

FROM: Lori Graves

TO: Transfer File No. 70343
Advertising

For farming flexibility, applicant proposes a 3971 acre permissible place of use for rights
2-2209B and 2-103. When combined, the rights will be limited to 21.34 cfs and
irrigation of 1066 acres within sections 1,2,11,12,13,14,24 T6S R10E and sections
6,7,17,18,19 T6S RI1E. Proposed place of use is also known as the Black Mesa Project
located SE of Glenns Ferry and the Snake River.

Brief

The Cottonwood Mutual Canal Co. (CMCC) project was started in 1962. The field exam
for license 2-2209 described lands irrigated in S14 T6S R10E, but the resulting license
issued by the department did not list lands in S14. No appeal was filed regarding the
exclusion of S14 acres. CMCC filed a petition to correct license 2-2209 to include the
514 acres 10/31/2000. A recommended decision and order by Peter Anderson dated
172412002 denied the petition. The Director has yet to rule on Peter’s decision.

The department started an adjudication of Snake River rights in the mid-eighties, which
was never completed. At the time, CMCC filed an amended claim on 2-2209 to account
for the acres in S14, which resulted in creation of beneficial use claim 2-103 for 426
acres. Around the same time, Extensions of Time to Avoid Forfeiture were filed by
CMCC and BLM, which protected right 2-2209 until July, 1991. The farm was put back
into production in 1990, when BLM conveyed the majority of the project acres to Wes
and Christine Wootan. The Wootans then became partners Don and Brenda Bryant and
formed Black Mesa Farms LLC.

In 1998, approved transfer 5125 resulted in the split of license 2-2209 with Black Mesa’s
portion recognized as 2-2209B for 12.8 cfs and irrigation of 640 acres within a 3985 ppu.
The 3985 ppu incorrectly included 440 acres of BLM land. The ppu for 2-2209B should
have listed 3545 acres. On 1/10/2003, Black Mesa Farms amended SRBA claim 2-
2209B from 3985 acres to 3545 acres.

The purpose of this transfer is to describe a 3971 acre ppu for rights 2-2209B and 2-103,
which accounts for 426 acres in S14, plus Black Mesa Farm'’s 3545 acre ppu.

Validity of claim 2-103



As described in the petition to correct license 2-2209 (Attachment B, Findings of Fact,
Part 3, no.s 10, 12, 13 and 15), irrigation of acres in section 14 was supported by signed
statements dated June 11, 19635, July 29, 1965 and January 26, 1970. The dept. field
examiner also found and referenced acres in S14, but was limited to licensing only those
acres that the permit holder, CMCC, listed in their deposition, which did not include S14
acres. The permit holder did not appeal the license recommendation.

After 2-2209 was licensed in 1970 without S14, CMCC filed an amended claim in the
first Snake River Adjudication on right 2-2209, maintaining that S14 acres should have
been included in the license. Dave Tuthill and Don Shaff agreed that license 2-2209
should be amended to include the S14 acres. However, Glen Saxton felt the additional
lands should be listed under a beneficial use right, resulting in claim 2-103 created for
426 acres in S14. The adjudication was never completed and a final decision never made

resulting in the filing of the above referenced petition to correct the license (Attachment
B).

Note: The 1984 dept. review of claim 2-103 found no irrigation of S14 on a 1964 aerial
photo. Proof of beneficial use for right 2-2209 indicated lands were first irrigated in
1965. Trrigation in S14 was verified on a 1969 aerial photo and a 1974 orthophotoquad.

The recommended order for the petition concluded that modifying the license would
constitute an enlargement. Assuming this decision is finalized, claim 2-103 should be
recommended for decree based on the evidence on file with the dept. The claim lists a
priority date of May 10, 1965. The evidence on file supports June 11, 1965, as the
earliest priority date. Wes Wootan stated that June 11, 1965 was early enough and that
he did not have anything to support May 10, 1965. The original claim lists 8.54 cfs for
irrigation of 426 acres. During the first adjudication, 40 acres in the SWNW were
crossed out on the claim by dept reviewers because they appeared to be covered on
permit 2-2389. This permit lapsed and went away. Since 426 acres have been
documented and historically irrigated in S14, the applicant amended SRBA claim 2-103
back to the original 426 acres.

The capacity of the system was measured at 90.24 cfs, of which 79.7 was licensed for
right 2-2209 for 3985 acres. The 426 acres in S14 were not included in the licensed acres
or flow rate calculations. The irrigation system has the capacity for the additional 8.54
cfs and 426 acres under right 2-103.

Validity of 2-2209B

Right 2-2209 was licensed for 3985 acres and 79.7 cfs in the name of CMCC. A long-
standing dispute between BLM and CMCC has been ongoing over the ownership of the
water right. Partial resolution was reached in 1990 when BLM conveyed all but 440
acres of the 3985 acre p/u to the Wootans without any reservations to the water right.
The Wootans then assigned all but 12.8 cfs appurtenant to those acres to CMCC. Based
on dept. review of right 2-2209 for a water bank application filed by CMCC in 1991, it
was determined that CMCC had undisputed ownership of 58.1 cfs of the original right



and Black Mesa Farms had undisputed ownership of 12.8 cfs of the original right.
However a dispute continues between CMCC and BLM over the remaining 8.8 cfs
licensed to the 440 acres BLM retained. Basically, CMCC thought that BLM only
retained 280 acres (5.6 cfs) of the original p/u and had conveyed the rest to the Wootans.
This being the case, CMCC would have 61.3 cfs assigned to them rather than 58.1 cfs.
This dispute will likely be resolved in the SRBA. Regardless, BLM and CMCC agreed
in 1990 that the Wootans have entitlement to 12.8 cfs of the original license for irrigation
of 640 acres within the lands conveyed to them by BLM.

In 1998, CMCC filed transfer no. 5125 on right 2-2209 to give 2.4 cfs of their portion to
the City of Glenn Ferry for municipal use. After the transfer was approved, right 2-2209
was split into 2-2209A for CMCC and the City (58.1 cfs) and 2-2209B for the applicants
(12.8 cfs). The only problem is that 2-2209B described the original 3985 acres listed on
license 2-2209 as the applicant’s ppu. As indicated above, 440 of those acres belong to
BLM and are not farmed by the applicants. Applicants amended their SRBA claim to the
appropriate 3545 acres conveyed to them by BLM as reflected in this transfer.

Ownership

As discussed above, all but 440 acres of the 3985 acres licensed on right 2-2209 have
been conveyed to the applicants in the attached patent document issued by the BLM
(Attachment D). The lands listed on page 3 of the document have been included in the
proposed ppu but appear to be subject to no irrigation per the BLM patent. Wes Wootan
told me that the deal was made before he revised the sprinkler irrigation system. The
lands in question border the ppu. BLM wanted to make sure that irrigation water did not
run off onto BLM lands outside of the ppu. Wes stated that with the revised system, run
off is not an issue. BLM will be sent a comment letter addressing this matter.

Issues

In 1985, BLM and CMCC filed Extensions of Time to Avoid Forfeiture on right 2-2209,
which was approved in 1988 until July 1991. Farming began again in 1990, when the
Wootans purchased the property. An SRBA claim was filed in 1990 on right 2-2209 and
in 1991 on claim 2-103. Aerial photos were supplied by Elmore County Farm Service
Agency verifying irrigation occurred on 600 acres of cropland in 87 T6S R11E during the
1991 irrigation season.

If the department denies CMCC’s petition to correct license 2-2209 to include S14 acres,
is 2-103 a valid water right? Can we assume the 426 acres listed on 2-103 have been
protected under the Extensions of Time filed for license 2-2209?7 Based on the 1991 FSA
photo, it does not appear that irrigation occurred in S14, however an additional 160 acres
of pasture in S7 and S12 could probably be counted as irrigated, along with 244 acres of
Rye grass in S12.

Associated SRBA claims are as follows:
2-2209B-Applicants- 12.8 cfs



2-2209C-BLM- 8.8 cfs
2-2209D-CMCC- 64.5 cfs
2-2209E-Glenns Ferry- 2.4 cfs

Right 2-2209 has obviously been overclaimed in the SRBA due to the complex history
relating to ownership and validity of the right.

The system capacity is 90.24 cfs. If BLM’s claim 2-2209C is approved for 8.8 cfs, only
1.74 cfs remains left for appropriation. This would affect conditions for 2-103, if
determined as a valid water right, since it is later in priority and would be limited to 14.54
cfs when combined with 2-2209B (12.8 + 1.74).
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"IN THE NAME OF COTTONWOOD

s

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PETITION TO
CORRECT LICENSE NO. 02-02209
RECOMMENDED DECISION

CANAL COMPANY AND ORDER

IN THE MATTER OF CROSS
PETITION TO CORRECT AND
PETITION TO CHANGE OWNERSHIP
OF LICENSE NO 0202209 IN THE
NAME OF BLACK MESA FARMS, LLC

i e R Tl L S

STANDARD FOR DECISION

This matter comes before the Idaho Department of Water Resources (“IDWR™) on an
Petition to Correct License dated October 31, 2000, filed by Cottonwood Canal Co. (the
“Petitioner”) seeking to amend water right license no. 02-02209, issued on February 11, 1970.
In response, a Cross-Petition to Correct License and Petition to Change Ownership of License
was filed by Black Mesa Farms, also seeking amendments ;co water right license no. 02-02209
(the “Cross-Petition™). The Petition and Cross-Petition request IDWR to modify license no. 02-
02209 pursuant to 1.C. § 67-5254, which provides, in part, that:

(1) An agency shall not revoke, suspend, modify, annul, withdraw, or amend a

license... unless the agency first gives notice and an opportunity for an

appropriate contested case in accordance with the provisions of this chapter or
other statute.

For purposes of this section, a license is “the whole or part of any agency permit, certificate,
approval, registration, charter, or similar form of authorization required by law, but does not

include a license required solely for revenue purposes.” 1.C. §67-5201(9).

RECOMMENDED DECISION AND ORDER, Page 1



Although the language of I.C. § 67-5254 does not provide a direct anthorization to amend
a water right license, the language presupposes an agency may modify or amend a license, and
then adds the condition that notice and opportunity for a contested case be provided before doing
so. IDWR previously used this interpretation of I.C. §67-5254 to authorize the amendment of a
water right license. In the Matter of License No. 61-07189 in the Name of Magic West, Inc.,
Final Order (January 22, 1999); In the Matter of Petition to Correct Water Right License

Submitted by Darwin McKay, Preliminary Order Correcting License (February 1, 2000).

The authority to amend or modify a water right license under 1.C. § 67-5254 is
circumscribed by 1.C. § 42-220, which provides that a water right license “shall be binding upon
the state as to the right of such licensee to use the amount of water mentioned therein, and shall
be prima facie evidence as to such right....” IDWR cannot use 1.C. § 67-5254 to increase or
change the beneficial use described by a water right license. Such an amendment would be an

unlawful enlargement of the beneficial use under the licensed priority date. See Fremont-

‘Madison v. Ground Water Approp., 129 Idaho 454, 461 (1996). The time for making such
substantive changes in 1970 was through an appeal filed within sixty days of license issuance.

L.C. § 42-219 (1967 Supp.); § 42-224 (1948).

Amendments to water right licenses under 1.C. § 67-5254 may be issued to correct etrors
made by IDWR in describing the licensed beneficial use. Such ermrors may be patent—as when
there is an obvious transposition of numbers or two elements of the described beneficial use are

obviously contradictory or incompatible.! Latent errors may also be corrected where

'For instance, a right to irrigate 50 acres which is described as using 0.01 cubic feet per second (“cfs”) has a patent
error in the description of the beneficial use. This was the case Jn the Matter of License No. 61-07189 in the Name
of Magic West, Inc., Final Order (January 22, 1999) where IDWR emroneously licensed an industrial use for 0.67
cfs, but only 12.9 acre feet per annum (afa). IDWR amended the license to correctly describe the annual volume of
the use as 58 afa.
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investigation reveals a licensing provision that does not correctly describe the beneficial use.” In
each instance, the license to be amended must have given junior appropriators some notice of the
extent of beneficial use under the license. Completely new beneficial uses may not be shoe-

horned into a licenses’ priority date, under the guise of a license amendment.

The Idaho Department of Water Resources (IDWR), having examined the Petition and

the written record, and makes the following findings of fact and conclusions of law:
FINDINGS OF FACT
L Course of Proceedings

1. The Petition to Correct License was filed on October 31, 2000, by Petitioner
seeking to amend water right license no. 02-02209 to include the irrigation of 400 acres
inT. 6 S., R. 10 E, Sec. 14, with an additional 8.0 cfs and 1,338.95 AFA. A filing fee of
$50 from Petitioner was received by IDWR on January 11, 2001. A Notice of Petition to
Change Water Right License No. 02-02209 in the Name of Cottonwood Canal Company
was published on January 24 and 31, 2001, in the Mountain Home News. A Notice of

Protest was filed by Black Mesa Farms, LLC with IDWR on February 13, 2001.

2. Cross-Petitioner filed the Cross-Petition to Correct License and Petition lo
Change Ownership of License with IDWR on April 27, 2001, and also sought to amend
water right license no. 02-02209 to include the irrigation of 400 acres in T. 6 S.,, R. 10 E,
Sec. 14, with 8.0 cfs and 1,338.95 AFA, but requested such amended license be issued in

the name of Cross-Petitioner.

* This was the case In the Matter of Petition to Correct Water Right License Submitted by Darwin McKay,
Preliminary Order Correcting License (February 1, 2000) where IDWR removed approval conditions requiring the
use of appurtenant surface water before using the licensed groundwater right, when information revealed that the

4
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3. On June 6, 2001, IDWR issued its Order Authorizing Discovery and Order of
Recusal. On June 19, 2001, IDWR issued its Order Appointing Hearing Officer.
Following a prehearing conference on July 20, 2001, the Hearing Officer issued a
Prehearing Order on July 23, 2001, that, among other things, bifurcated the issues in this
matter as follows:

Two issues are raised by the Petitions and Cross-Petitions:

1. Whether License No. 02-02209 should be modified to include
more acres and an increased quantity of water; and

2. Whether the additional acres and increase quantity of water should
be shown on the License as owned by Cottonwood Canal Co. or Black
Mesa Farms.

Because the second issue need not be decided if IDWR does not modify
License No. 02-02209, the parties agreed that the first issue should be
processed prior to the second issue. If the Hearing Officer determines that
License No. 02-02209 should not be modified, he will issue that decision
in the form of a recommended order to the Director of IDWR. If the
Hearing Officer determines that License No. 02-02209 should be
modified, he will issue that decision in the form of a draft decision to the
parties and set an additional prehearing conference to discuss resolution of
the second issue.

4. The Prehearing Order also provided that the determination of whether License
No. 02-02209 should be modified would be made upon a written record and established a

schedule for submission of written materials.

5. On July 23, 2001, the Hearing Officer issued a Request for Submission of IDWR
Staff Memorandum. IDWR responded with its Response to Request for Submission of
IDWR Staff Memorandum on September 31, 2001. Cross-Petitioner submitted its

inappropriately named Black Mesa’s Response to IDWR Staff Memorandum on October

right was never used with appurtenant surface water. The change in this case did nothing to change the beneficial
use, it simply removed essentially meaningless approval conditions.
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26, 2001 The Petitioner filed its similarly name Memorandum in Response to IDWR

Staff Memorandum on November 2, 2001, with supporting affidavits.

1I. Evidence Considered.
6. IDWR considered the following evidence in making the substantive findings of
facts:

a. Application for Permit to Appropriate the Public Waters of the State of
Idaho No. 39069, including map. Approved as Permit No. 30990, and

subsequently renumbered 02-22009.

b. Application for Amendment LAND LIST Permit No. 30990 received

April 25, 1963.
c. State of Idaho Water License no. 30990/02-2209.

d. Notice of Proof of Completion of Works and Application of Water to
Beneficial Use received on June 11, 1965, by the Department of Reclamation,
with accompanying letter signed by Otis Williams on behalf of Cottonwood Canal

Company.

€ Letter dated June 15, 1965, from Carl E. Tappan, State Reclamation

Engineer, to Cottonwood Canal Company re Permit No. 30990.

f Affidavit of Publication received August 3, 1965 by the Department of

Publication.

* This document is inappropriately named because the IDWR staff memorandum is not a pleading to which a
“response” is filed. It is a factual memorandum by IDWR staff, akin to an affidavit. IDWR is not a party to this
matter, it is the decision-maker.
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g. Deposition of Holder signed by Otis Williams and notarized by Phyllis

Butterfield on July 29, 1965.

h. Deposition of Witness signed by George R. Lake and notarized by Phyllis

Butterfield on July 29, 1965.

L. Deposition of Witness signed by Lawrence Roemer and notarized by

Phyllis Butterfield on July 29, 1965.

J- Letter dated August 4, 1965, from Carl E. Tappan, State Reclamation

Engineer to Otis H. Williams, Secretary, Cottonwood Canal Co.
k. Draft Report of Examiner for Permit No. 30990, and loose map

L. Letter dated January 26, 1970 from Dorian Clay, Field Examiner,’to

Cottonwood Canal Company, c/o Wm. A. Anderson..

m. Memorandum dated August 24, 1984, from D. Shaff to D. Tuthill.
. Inter-Department Memo dated August 28, 1984, from Dave Tuthill to

Glen Saxton.

0. Inter-Department Memo dated August 29, 1984, from Dave Tuthill to Don
Shaff.

p- Letter dated December 29, 2000, from Charles L. Honsinger to Glen
Saxton, with attachments.

g. Response to Request for Submission of IDWR Staff Memorandum, dated

September 13, 2001.

L. Affidavit of Shelley Keen, dated November 1, 2001.
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II1L.

5. Affidavit of Clifford Smith, dated October 22, 2001.

Permitting aﬁd Licensing Process

7. On February 25, 1963, Cottonwood Canal Company filed an Application for
Permit to Appropriate the Public Water of the State of Idaho with the Idaho Department
of Reclamation. Cottonwood Canal Company was identified as a non-profit corporation.
The Idaho Department of Reclamation is a predecessor agency of the current Idaho
Department of Water Resources, and will also be referred to as IDWR. That Application
was assigned application no. 39069.

8. The Application requested authorization to develop a water right with which to
irrigate 4480 acres, with 89.6 cfs of water to be diverted from the Snake River. The
Application envisioned the construction of a pumping plant, canals ditches and pipeline
over 5 years, and application of the water to the proposed use within an additional 5
years. The land to be irrigated was located in Township 5 South, Range 10 East and
Township 6 South, Ranges 10 and 11 East. Among these lands, 400 acres was identified
within Section 14 of Township 6 South, Range 10 Eaét (“Section 14 lands™).

9. The Application was approved and a permit issued for the development of this
water use on March 1, 1963. The Permit was assigned no. 30990, subsequently
renumbered to 02-2209, and required one-fifth of the work to be completed by September
1, 1965, and the remainder was to be completed by September 1, 1968. Beneficial use of
all the water to be used under the Permit was required to be made by March 1, 1973.

10. A Notice of Proof of Completion of Works and Application of Water to
Beneficial Use was submitted for publication by Otis Williams of the Cottonwood Canal

Company on June 11, 1965. The Notice indicated that the place where the water was
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used under Permit No. 30990 included the Section 14 lands. The Notice indicated that
proof of complétion was to be submitted to Phyllis Butterfield, Notary Public, on July 29,
1965, at 10:00 a.m. in Burley Idaho. On June 15, 1965, the State Reclamation Engineer
sent three depositions to Cottonwood Canal Company. The first deposition was to be
executed by Cottonwood Canal Company, as the “holder” and the other two by two
disinterested witnesses. All three were to be submitted on July 29, 1965. The June 15,

1965, letter provided, “It is very important and necessary that each question be answered

in detail.” (Underscoring in original). The Notice of Proof of Completion of Works and
Application of Water to Beneficial Use was published in the Mountain Home News and
included reference to the Section 14 lands.

11.  The Deposition of Holder for Permit No. 30990, signed by Otis Williams,
Secretary of Cottonwood Canal Company, was submitted on July 29, 1965. In its answer
to a portion of question 6. “If for irrigation, name each subdivision in which used and
number of acres in each subdivision that have actually been irrigated with said water:”
the Holder stated “See attached list.” A listing of lands which was unattached to the first
page of the Holder Deposition, but which was directly behind that page in the file and
with staple holes that corresponded to the first page, did not include the Section 14 lands.
Total land area listed in the Holder Deposition was 3985 acres.

12.  The Deposition of Witness for Permit No. 30990, signed by George R. Lake, the
supervisor of irrigators, was submitted on July 29, 1965. In his answer to a portion of
question 6: “If for irrigation, give each subdivision in which water has been used and
number of acres irrigated in each subdivision:” George Lake stated “there (sic) are 14

320 acre tracts of which nearly all of each is irrigated as per attached list.” A listing of
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lands which was unattached to the first page of the Lake Deposition, but which was
directly behind that page in the file and with staple holes that corresponded to the first
page, did not include the Section 14 lands. Total land area listed in the Lake Deposition
was 3985 acres.

13.  The Deposition of Witness for Permit No. 30990, signed by Lawrence Roemer,
farm manager and partial supervisor of irrigators, was submitted on July 29, 1965. In his
answer to a portion of question 6: “If for irrigation, give each subdivision in which water
has been used and number of acres irrigated in each subdivision:” George Lake stated
“irrigation 14 - 320 acre tracts described below” and then there is a listing of lands,
including the Section 14 lands. Total land area listed in the Roemer Depostion was 4350
acres, although he also indicates 14 -320 acre tracts as the total land area, which is 4480
acres.

14. On August 4, 1965, the State Reclamation Engineer wrote to the Cottonwood
Canal Co. acknowledging the receipt of the Holder, Lake and Roemer Deposition and the
affidavit of publication submitted in proof of completion of Permit No. 30990. The letter
indicated that before final action could be taken a field examination had to be made by
the department.

15.  The form for the Report of Examiner requires in paragraph 7 as follows: “List
legal subdivisions of lands to be irrigated. If proof is for beneficial use, give exact
numbers of acres under cultivation in each forty-acre tract. ... (Submit map on attached
plat, showing location and details of above description.” The Report lists the lands to be
irrigated as provided in Permit No. 30990, including the Section 14 lands. It does not list

the exact number of acres under cultivation in each forty-acre tract, either in writing or on
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the attached map (although the attached map does show some erased pencil figures on
some of the “quarter-quarters” that could be irrigated acreages). It does indicate adjacent
to the term “Area” the number 3,985 acres, which corresponds to the total number of
acres indicated in both the Holder and Lake Depositions. Behind the Report of Examiner
in the file is a map of Cottonwood Canal Co.’s proposed place of use with each “quarter-
quarter” numbered, with acreage figures written in red. The red figures correspond to the
Holder and Lake Depositions which indicated a total of 3985 irrigated acres, and does not
include the Section 14 lands. By letter dated January 26, 1970, Field Examiner Dorian
Clay indicated that the field examination for Permit 02-2209 found irrigation of 3,985
acres of urigation within the lands under Permit 02-2209, including lands in Section 14.
Mr. Clay found 79.70 cfs of water to be beneficially used. This amount was likely
calculated by multiplying the statutory limit of 0.02 cfs per acre by 3,985 acres. The
January 26, 1970, then indicated that upon the payment of a fee of $231.00 a water
license would be issued consistent with the findings in the letter.

16.  Water Right License No. 30990, issued on-February 11, 1970. The License
indicated that the proposed works of pumps, motors and sprinkler system with a capacity
of 90.24 cfs were completed on May 10, 1965 The License indicates that on July 29,
1965, proof of beneficial use of 13,339.33 acre feet per season with a maximum rate of
diversion of 79.70 cfs of Snake River water for irrigation was made to the satisfaction of
the State Reclamation Engineer. The place of use was found to include 3,985 acres
within Township 6 South, Ranges 10 and 11 East. The described place of use included
no land within Section 14 of Township 6 South, Range 10 East. No appeal was filed by

the Petitioner regarding the Section 14 lands.
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1v.

Irrigation of Section 14 Lands.
17. The Section 14 lands were irrigated commencing May 10, 1965, using the

irrigation system of the Cottonwood Canal Co.
CONCLUSIONS OF LAW

Based upon the Findings of Fact, IDWR makes the following Conclusions of Law:

1. IDWR made no error regarding the Section 14 lands in the issuance of License
No. 02-02209. The permit holder, Cottonwood Canal Co., did not include those lands in
its deposition. IDWR could not issue the license for more acres than submitted by the
permit-holder. There is no evidence that Cottonwood Canal Co. ever tried to change its
deposition, or amend the attached list of irrigated lands. If Cottonwood Canal Co.
disagreed with License No. 02-02209 it could have appealed that license pursuant to I.C.
§ 42-219 (1967 Supp.); § 42-224 (1948). If there was an error made in the licensing
process, it was Petitioner’s.

2. There is no patent error on the face of License No. 02-02209. The beneficial use
described on the face of the license is internally consistent, with adequate instantaneous
flow and yearly volume for the number of acres irrigated.

3. Neither Petitioner nor Cross-Petitioner have shown a latent error in the
description of the beneficial use in License No. 02-02209. The beneficial use described
on the face of the license is internally consistent, with adequate instantaneous flow and
yearly volume for the number of acres irrigated.

4. The Petition and Cross-Petition request that an entirely new beneficial use, 400
acres of irrigation using 8 cfs and 1,338.95 AFA on the Section 14 lands, be licensed

under the February 25, 1963, priority date of License No. 02-02209. Such a modification
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would constitute an enlargement of the water use under License No. 02-02209 and injure

junior water rights.

RECOMMENDED ORDER

Based upon these Findings of Fact and Conclusions of Law the Petition and Cross-
Petition are DENIED.

PROCEDURAL RIGHTS

This is the Recommended Decision and Order of the Hearing Officer. It will not become
final without action of the Director of the Idaho Department of Water Resources. Any party may
file a petition for reconsideration of this recommended order with the Hearing Officer within
fourteen (14) days of the service date of this order. The Hearing Officer will dispose of any
petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See Section 67-5243(3) Idako Code.

Within fourteen (14) days after (a) the service date of this recommended order, (b) the
service date of a denial of a petition for reconsideration from this recommended order, or (¢) the
failure within twenty-one (21) days to grant or deny a peﬁtion for reconsideration from this
recommended order, any party may in writing support or take exceptions to any part of this
recommended order and file briefs in support of the pa;ty’s position with the Director or
Director’s designec on any issue in the proceeding. If no party files exceptions to the
recommended order with the Director or Director’s designee, the Director or Director’s designee
will issue a final order within fifty-six (56) days after:

. The last day a timely petition for reconsideration could have been filed with the

hearing officer;
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ii. The service date of a denial of a petition for reconsideration by the hearing

officer; or

iii. The failure within twenty-one (21) days to grant or deny a petition for

reconsideration by the hearing officer.

Written briefs in support of or taking exceptions to this recommended order shall be filed
with the Director or Director’s designee. Opposing parties shall have fourteen (14) days to
respond. The Director or Director’s designee may schedule oral argument in the matter before
issuing a final order. The Director or Director’s designee will issue a final order within fifty-six
(56) days of receipt of the written briefs or oral argument, whichever is later, unless waived by
the parties or for good cause shown. The agency may remand the matter for further evidentiary
hearings if further factual c’Ievelopment of the record is necessary before issuing a final order.

DATED this18th day of January, 2002.

Signed
PETER R. ANDERSON
Hearing Officer
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this day of January, 2002, the above and foregoing
document was served upon the following by placing a copy of the same in the United States
Mail, postage prepaid and properly addressed to the following:

CHARLES L. HONSINGER
RINGERT CLARK

PO BOX 2773

BOISE ID 83701

WES WOOTEN & DON BRYANT
BLACK MESA FARMS

PO BOX 82

GLENNS FERRY ID 83623

MIKE CREAMER
GIVENS PURSLEY LLP
PO BOX 2720

BOISE ID 83701

NORMAN C YOUNG

IDAHO DEPT OF WATER
RESOURCES

1301 N. ORCHARD ST

BOISE ID 83706

Deborah J. Gibson

Administrative Assistant
Water Allocation Bureau
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RECEIVED

MEMORANDUM
oCT 14 2003
DATE: 10/6/2003 Department of Water Resources
FROM: Lori Graves
TO: Nick Spencer, Susan Hamlin Nygard
CC: Dave Tuthill, Jan Shurte, Scott King, Steve Lester

RE: Notice of Fact Finding Hearing

Black Mesa Farms, LILC, (BMF) filed the attached transfer, no. 70343, proposing a
permissible place of use for claims 2-103 and 2-2209B. Before processing can proceed
on this transfer, guidance has been requested regarding the SRBA recommendations for
these claims. Because of the complicated history associated with these claims, as
reviewed in the attached draft memo dated 9/22/2003, a meeting was held with Dave
Tuthill, Jan Shurte, Scott King, Steve Lester and myself 8/12/03. After discussing the
issues, Dave decided that a fact finding hearing was necessary in this case for the
following reasons:

1. Peter Anderson’s Recommended Decision and Order denying
Cottonwood Canal Company’s petition to correct license 2-2209 is still
pending the Director’s approval. If a resolution is reached, the petition
may no longer be necessary.

2. Additional information brought forth in the hearing will assist the
SRBA staff in making their recommendations to the court on the
associated claims involved and may alleviate possible objections to
those recommendations.

3. A resolution may also alleviate possible protests to the proposed
transfer application no. 70343 when advertised.

Dave requested that a copy of transfer application no. 70343, including the application’s
attachments A through D, and my draft memo dated 9/22/03 be included with the hearing
notice. He also requested that a copy of Peter Anderson’s recommended decision be
included, which is attachment B of the transfer application.

The hearing notice, transfer application and draft memo need to be sent to the following
parties: :

Black Mesa Farms LLC
PO Box 82
Glenns Ferry ID 83623

Wesley and Kristine Wootan
PO Box 636
Glenns Ferry ID 83623



Givens Pursley LLP
Attn: Mike Creamer
‘PO Box 2720

Boise ID 83701

United States of America Acting Through
USDI Bureau of Land Management

Idaho State Office

1387 S Vinnell Way

Boise ID 83709-1657

Cottonwood Mutual Canal Company
C/o Ringert Clark Chartered

PO Box 2773

Boise ID 83701

Walter and Terrie Trail
Rt 1 Box 65
King Hill ID 83633

Please note that Mike Creamer represents Black Mesa Farms but has not officially made
himself their attorney of record, however Wes Wootan requested notice of the hearing be
sent to Mr. Creamer. Waiter and Terrie Trail are being notified because they share the
same Snake River pump station (point of diversion) for their water right/claim 2-4021
with the rights involved with this case. The Trails are not required to attend the hearing.

Please let me know if you have any questions,



DRAFT MEMO

DATE: 9/22/2003
FROM: Lori_Graves
TO: Transfer File No. 70343

Advertising

For farming flexibility, applicant proposes a 3971 acre permissible place of use (ppu) for
rights 2-2209B and 2-103. When combined, the rights will be limited to 21.34 cfs and
irrigation of 1066 acres within sections 1,2,11,12,13,14,24 T6S R10E and sections
6,7,17,18,19 T6S R11E. Proposed place of use is also known as the Black Mesa Project
located SE of Glenns Ferry and the Snake River,

Brief

The Cottonwood Mutual Canal Co. (CMCC) project was started in 1962. The field exam
for license 2-2209 described lands irrigated in S14 T6S R10E, but the resulting license
issued by the department did not list lands in S14. No appeal was filed regarding the
exclusion of S14 acres. CMCC filed a petition on 10/31/2000 to correct license 2-2209 to
include the S14 acres. A recommended decision and order by Peter Anderson dated
1/24/2002 denied the petition. The director has yet to rule on Peter’s decision.

The department started an adjudication of Snake River rights in the early 1980s, which
was not completed but was later incorporated into the Snake River Basin Adjudication
(SRBA). At the time, CMCC filed an amended claim on 2-2209 to account for the acres
in S14, which resulted in creation of beneficial use claim 2-103 for 426 acres. Around
the same time, Extensions of Time to Avoid Forfeiture were filed by CMCC and BLM,
which protected right 2-2209 until July, 1991. The farm was put back into production in
1990, when BLM conveyed the majority of the project acres to Wes and Christine
Wootan. The Wootans then became partners with Don and Brenda Bryant and formed
Black Mesa Farms LLC.

In the SRBA, Black Mesa Farms filed claim 2-2209B for 12.8 cfs and irrigation of 640
acres within a 3985 ppu. The 3985 ppu incorrectly included 440 acres of BLM land. The
ppu for 2-22098 should have listed 3545 acres. On 1/10/2003, Black Mesa Farms
amended SRBA claim 2-2209B from 3985 acres to 3545 acres.

The purpose of this transfer is to describe a 3971 acre ppu for rights 2-2209B and 2-103,
which accounts for 426 acres in S14, plus Black Mesa Farm’s 3545 acre ppu.

Validity of 2-103

As described in the petition to correct license 2-2209 (Attachment B, Findings of Fact,
Part 3, nos. 10, 12, 13 and 15), irrigation of acres in section 14 was supported by signed



statements dated June 11, 1965, July 29, 1965 and January 26, 1970. The IDWR field
examiner also found and referenced acres in S14, but was limited to licensing only those
acres that the permit holder, CMCC, listed in its deposition, which did not include S14
acres. The permit holder did not appeal the license recommendation.

After 2-2209 was licensed in 1970 without S14, CMCC filed an amended claim in the
first Snake River Adjudication on right 2-2209, maintaining that S14 acres should have
been included in the license. Dave Tuthill and Don Shaff agreed that license 2-2209
should be amended to include the S14 acres. However, Glen Saxton felt the additional
lands should be listed under a beneficial use right, resulting in claim 2-103 created for
426 acres in S14. The adjudication was never completed and a final decision never
made, resulting in the filing of the above referenced petition to correct the license
(Attachment B).

Note: The 1984 IDWR review of claim 2-103 found no irrigation of S14 on a 1964 aerial
photo. Proof of beneficial use for right 2-2209 indicated lands were first irrigated in
1965. Hrigation in S14 was verified on a 1969 aerial photo and a 1974 orthophotoquad.

The recommended order for the petition concluded that modifying the license would
constitute an enlargement. Assuming this decision is finalized, claim 2-103 should be
recommended for decree based on the evidence on file with the IDWR. The.claim lists a
priority date of May 10, 1965. The evidence on file supports June 11, 1965, as the
earliest priority date. Wes Wootan stated that June 11, 1965 was early enough and that
he did not have anything to support May 10, 1965. The original claim lists 8.54 cfs for
irrigation, of 426 acres. During the first adjudication, 40 acres claimed in the SWNW
were eliminated by IDWR review because they appeared to be covered on permit 2-2389.
That permit lapsed. Since 426 acres have been documented and historically irrigated in
S14, the applicant amended SRBA claim 2-103 back to the original 426 acres.

The capacity of the system was measured at 90,24 cfs, of which 79.7 was licensed for
right 2-2209 for 3985 acres. The 426 acres in S14 were not included in the licensed acres
or flow rate calculations. The irrigation system has the capacity for the additional 8.54
cfs and 426 acres under right 2-103.

Validity of 2-2209B

Right 2-2209 was licensed for 3985 acres and 79.7 cfs in the name of CMCC, A long-
standing dispute between BLM and CMCC has been ongoing over the ownership of the
water right. Partial resolution was reached in 1990 when BLM conveyed all but 440
acres of the 3985 acre p/u to the Wootans without any reservations to the water right.
The Wootans then assigned all but 12.8 cfs appurtenant to those acres to CMCC. Based
on IDWR review of right 2-2209 for a water bank application filed by CMCC in 1991, it
was determined that CMCC had undisputed ownership of 58.1 cfs of the original right
and Black Mesa Farms had undisputed ownership of 12.8 cfs of the original right. -
However a dispute continues between CMCC and BLM over the remaining 8.8 cfs
licensed to the 440 acres BLM retained. Basically, CMCC thought that BLM only



retained 280 acres (5.6 cfs) of the original p/u and had conveyed the rest to the Wootans,
This being the case, CMCC would have 61.3 cfs assigned to them rather than 58.1 cfs.
This dispute will likely be resolved in the SRBA. Regardless, BLM and CMCC agreed
in 1990 that the Wootans have entitlement to 12.8 cfs of the original license for irrigation
of 640 acres within the lands conveyed to them by BLM.

Ownership

As discussed above, all but 440 acres of the 3985 acres licensed on right 2-2209 have
been conveyed to the applicants in the attached patent document issued by the BLM
(Attachment D). The lands listed on page 3 of the document have been inciuded in the
proposed ppu but appear to be subject to no irrigation per the BLM patent. Wes Wootan
~ told me that the deal was made before he revised the sprinkler 1rr1gat1on system. The
lands in question border the ppu. BLM wanted to make sure that irrigation water did not
run off onite BLM lands outside of the ppu. Wes stated that with the revised system, run
off is not an issue. BLM will be sent a comment letter addressing this matter.

Issues

In 1985, CMCC filed an Extensions of Time to Avoid Forfeiture on right 2-2209, which
was approved in 1988 until July 1991. Farming began again in 1990, when the Wootans
purchased the property. An SRBA claim was filed in 1990 on right 2-2209 and in 1991
on claim 2-103. Aerial photos were supplied by Elmore County Farm Service Agency
verifying irrigation occurred on 600 acres of cropland in $7 T6S R11E during the 1991
irrigation season.

Based on the 1991 FSA photo, it does not appear that irtigation occurred in S14, however
an additional 160 acres of pasture in S7 and S$12 could probably be counted as irrigated,
along with 244 acres of Rye grass in S12.

The water right records and the SRBA records do not coincide due to the nature of
IDWR’s data base system. The tables located on pages 4 and 5 of this memo display the
current water right and SRBA records. For purposes of this transfer and/or future
proceedings, please refer to the SRBA records. Note that transfer no. 5125 is abbreviated
as T5125 and so forth.

Right 2-2209 has obviously been over-claimed in the SRBA due to the complex history
relating to ownership and validity of the right.

The system capacity is 90.24 cfs.

Note: the pump station developed for 2-2209 also serves water right 2-4021, which was
claimed by Walter and Terrie Trail in the SRBA for 10.54 cfs and 600 acres irrigation.
The priority date listed on the claim is May 10, 1965. The Trails will be notified about
the current transfer application and any related proceedings.



TABLE 1

WATER RIGHT RECORDS
Number Name CFS Notes
2-2209B City of Glenns Ferry 2.40 T5125
2-2209C Cottonwood 65.14 T5714
2-2209D JR Simplot 12.16 T5714




TABLE 2

SRBA RECORDS

Number Name CES Notes

2-2209 Cottonwood 79.70 Claimed excess
volume

2-2200A Cottonwood 66.90 2-2209 split

2-2209B Black Mesa 12.80 “

2-2209C BLM 8.80 Duplication of
2-2209A

2-2209D Cottonwood 64.50 SRBA record “A”
Split by T5125

2-2209E Glenns Ferry 240 “

2-10186 Cottonwood 52.34 SRBA record “D”

split by T5714

2-10187 Simplot 12.16 *

2-10188 Cottonwood 49,51 2-10186 split
(not a transfer)

2-10189 Smith 2.83 “

2-10190 Cottonwood 49.41 2-10188 split by
T66124

2-10191 Crowley 10 .

2-10195 Cottonwood 49.38 2-10190 split by
T68552

2-10196 Glenn .03 “

2-10208 Cottonwood 49.16 2-10195 split by
T69980

2-10209 McDonough 22 “
Ownership change
pending
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PART 1

Name of applicant lﬁﬂd{ / Wffﬁ fﬂf’ 7S, Z_Za

Post Oftice address 1.0 _LoX 52, C:;/M/?jﬁ/’?@{ 2P 83623

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

A. PURPOSE OF TRANSFER

1. O Change point of diversion

LJ Change nature of use

0 Change per

2. Describe the reason for the proposed changes

O Add diversion point(s)

Teanstor No. 1033
APPLICATION FOR TRANSFER OF WATER RIGHT

onane 3G~ 7433

B/C:hange place of uss

fog.of use Q Other .,

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREQOF, AFTER THE REQUESTED CHANGE

1. Right Number

Priority AmOunf: N'a:;m : Period of Use
- (cls/ac-ft) .ofUse .
203 _S/biges _g5tcrs __frigation _Muchts o Mor/S

L6 _2slner 28 cfs irigation Mah IS w dorlT
i . : i to

to

2. Total amount of watee being transferrad _ﬁéiL cubic feat per second and/or

acre-feot per annum.

3. Source of water Shake %VZF . tributary to i ;? ey
4. Point{s) of Diverslon: ' '

l_.ot % Y %4 ] See, | Twp. | Age. County i Local name for divarsion
e |VWISH 7 o3 /E Black Mesa Famp Base

LEimore

5. Lands irrigated or place of use: 7!9/2{5 43}7@)’:4{& p/é{cgo

£ ust [isled on 2-22095 0% A

Twp: | Hge. | Sec. [ mﬁE::u SE%| NE® N:l:v:{:u SEX [NEN Nws':v:':“ 3£ % JNE W?‘E;a" sEa] Touls
063\ fog | 14 137134 |ty 150 |40 40 [0 [0 [%f B7 130 $2AC
M | ZBAC |

QZ_%

Total acres 37 7/

Fart Z)



Page 2 of Q_ ' : Teansterne, 103 H 3

PART 1 ' i

8. Gensral Information:

a. Description of diversion sysiam w &, X0

/Vz(;( zif RN GID Lines )p,.,{..éf(
A ’é@mza? 7z _Kw/ofs - USe 3/’ s/l gef A, C/b,é e /:w;j

b. Are the lands from which you propose to transfer the water right subject to any- Ilens. deeds of trust, mortgages, or

conyracts? Yes / No. If yes, provide a notarized statement from the holder of the lien, deed of
trust, mortgage or contract agreeing to the proposed changes.

¢. Describe the affect an the land now irrigated If the place of use Is changed pursuant to this transfer:
A ,

d. Remarks: o o

Sce c&ﬂ?&.C.L\MB,hT_ A

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is 10 certily that | have examined Application for Trangfer of Water Righta No.

And said application is hereby : . Subject ta the following limitations and conditions:

Witness my hand this day of

18 .




Lo Page __3___. nf__.g__ Transfer Ng. j_()__%_l—{_%
: STATE OF IDAHO
‘ DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
| 3 ¢ 2-TTLO9B

PART 2 2.~10
(Attach one copy for each right) (',é,cu,m oY S
| i he o B

&
A. DESCHI.PTIOH OF RIGHT AS RECORDED ) . ID(F JL)(_ >, P/“‘ v??_)
1. Right evidenced by: . :
a. Deprn No. Decreed ta
in case ol vi.
dated n county of
b. License Na. issued by the Idaho Department of Water Resources.
¢ Claim No. on file with the idaho Department of Water Resources.

which preduced this right.

d. Teansfer No. .

2. Attach 1 copy of a3t year's tax notice for the proparty to.which the water right
show ownership. Label document as attachment A. Check appropriate box below:

O Warranty Deed

is appurtenant or other documenis which

O TaxNotice £ other

3. Source of wataer
4, Date or priority
5. Water is used for the following purpose;

tributary to .

to

purposes from
purposes fram

amount. for
(cfasac-f1)
amount. for
{cis/zc-ti)
amount for
{ctasac-1t)

- @ Total amount of watar under right

to
o

purposes from

acre-feat por annum.

cubic feat per sacond and/ar

7. Foint(s) of Diversion:
Lot | % | % | % |Sec.|Twp.|age. County

Local namae for diversion

8. Landsirrigated or ﬁhee of use:

: NE % NW Y. SW % SE %
Twp. | Rge. | Sec. NES [ NwR|SWs | SE% | nEx|nww]sww|sex JuEn|rwu|sws] st InEw Jrws [sws [sen Totals

* Total acras

————

9. Descrite any other water rights used for the same purpose as described above




Page 1 0AR 1z A{—{ ACH ME';}\]]L 03/05/2003
IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-103

WATER RIGHT NUMBER: 2-103

Owner Type Name and Address
Current Owner CHRISTINE W WOOTAN
PO BOX 636
GLENNS FERRY, ID 83623
(208)366-2575
Current Owner BRENDA BRYANT
GLENNS FERRY, ID 835623
Original Owner COTTONWOOD MUTUAL CANAL CO
PO BOX 788
BURLEY, ID 83318
Current Owner BLACK MESA FARMS
) PO BOX 82
GLENNS FERRY, ID 83623
Current Owner WESLEY R WOOTAN
PO BOX 836

GLENNS FERRY, ID 83623
(208)366-2575 -

Current Owner DON J BRYANT

GLENNS FERRY, ID 83623
Priority Date:  05/10/1965

Basis: Beneficial Use
Status: Active
Source Tributary
SNAKE RIVER COLUMBIA RIVER
Beneficial Use From __To Diversion Rate Annual Volume
IRRIGATION 3/15 to 11115 8.540 CFS
Total Diversion: 8.540 CFS
Location of Point(s) of Diversion
SNAKE RIVER L6 (NW1/45W1/4) Sec. 9, Twp06S, Rge 11E, B.M.
ELMORE County
Place of Use
IRRIGATION
Twp Rge Sec | NE ! NW I sw | SE [
[ NE | NW|SW|SE|NE|NW|SW|SE[NE|NW|SWI|SE]NE|NW|SW]| SE | Tolds
065 10E 14 | 39.0 39.0 40.0 40.0| 40.0 40.0 40.0 40.0] 39.0 =3 .0 30.0 = 426.0
I ] |

Total Acres: 426



Page 2 03/05/2003

iDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-103

Conditions of Approval:

Bemarks:

1. General BLACK MESA PROJECT.
FIELD EXAMINATION FOR 02-02209 IDENTIFIED THE LAND CLAIMED HEREIN WAS

IRRIGATED AT THE TIME. THIS CLAIM IS TO COVER THE ADDITIONAL PLACE OF USE
NOT COVERED IN THE LICENSE ISSUED FOR 02-02209.
ADDRESS CHANGED PER CLAIMANT REQUEST. DB 5/2/2000.

2. General Claim amended to include 40 acres in SWNW, 063, 10E, Sec. 14 that were _not licensed on
permit 2-2389, but were included in original Snake River Adjudication on claim 2-103.

Comments:

Dates and Other Information:

Claim Received Date: 4/17/1991
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
State or Federal: ]

Owner Name Connector: OR
Water District Number:

Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:

Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False
Element Reviewed/Verified Dates:

Element Last Reviewed Date Reviewer Last Verified Date  Verifier Status
Verification Log:

Element Date Time Stamp Reviewer Log text



oAt z AllAcHmET

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-2209B

Page 1

WATER RIGHT NUMBER: 2-2209B

Name and Address

BLACK MESA FARMS
PO BOX 82
GLENNS FERRY, |D 83623

COTTONWOOD MUTUAL CANAL CO
C/O RINGERT CLARK CHARTERED
PO BOX 2773

BOISE, ID 83701

(208)342-4591

BRENDA BRYANT

Owner Type
Current Owner

Original Owner

Current Owner

GLENNS FERRY, ID 83623

Current Owner WESLEY R WOOTAN
PO BOX 636
GLENNS FERRY, ID 83623
{208)366-2575

Current Owner DON J BRYANT

GLENNS FERRY, ID 83623

Current Owner CHRISTINE W WOOTAN
PO BOX 636
GLENNS FERRY, ID 83623
(208)366-2575
Priority Date:  02/25/1963
Basis: License
Status: Active
Source Tributary
SNAKE RIVER COLUMBIA RIVER
Beneficial Use From To Diversion Rate
IRRIGATION 315 to 11/16 12.800 CFS
Total Diversion: 12.800 CFS
Location of Point(s) of Diversion
SNAKE RIVER L6 (NW1/45W1/4) Sec. 9,
ELMORE County
Place of Use
IRRIGATION
Twp Rge Sec | NE i NW | SW
| NE | NW ] SW | SE | NE [NW | SW | SE | NE | NW | SW | SE
06S 10E 1 | [ 1350 400 400
[ [

06S 10E 2 |
I

01/15/2003

Annual Volume
3,200.00 AF

3,200.00 AF

Twp 065, Rge 11E, B.M.

I SE |

| NE | NW | SW | SE | Tofals
[ 0.0 400 30.0] 2150
I |

! 400 400



Page 2

068 10E 11 | 40.0

08S 10E 12 | 40.0

068 10E 13 | 40.0

06S 10E 24 | 40.0

06S 11E 6 |

06S 11E 7 |25.0

065 11E 17 |

06S 11E 18 | 40.0

06S 11E 19 |

Total Acres: 3545

Conditions of Approvat:

01/15/2003

IDAHO DEPARTMENT OF WATER RESOURCES
Adijudication Claim Report 2-2209B

40.0 40.0| ]40.0 400 40.0 40.0] 40.0 400 40.0 40.0{ 440.0
| | I

40.0 40.0 40.0] 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 40.0] 640.0

40.0 40.0 40.0| 40.0 400 40.0 40.0] 40.0 40.0 | 40.0 40.0 40.0 400 560.0
! I I : I

400 40.0 40.0| | |40.0 40.0 | 2400
I [ [ [
| [ 10,0 I | 100

[ I I l

25.0 40.0 40.0| 30.0 40.0 40.0 40.0{ 40.0 40.0 40.0 40.0[ 40.0 40.0 40.0 40.0{ 600.0

[ 400 400 | 40.0 [ | 1200
I [ [ I

40.0 40.0 40.0] 40.0 40.0 40.0 40.0| 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 [ 6000
[ | I |
| 40.0 [ 40.0 [ | 800

1. 016 See remarks for additional conditions of approval.

Remarks:
1. General
2. General

Comments:

DESC, OF DIVERTING WORKS - RIVER PUMPING STATION, PENSTOCK, RELIFT
STATION, RELIFT PENSTOCK, MAIN TRUNKLINE AND LATERAL MAIN LINES, WITH SOME
BOOSTER PUMPS.

NOTE: PLACE OF USE ON CLAIM STATES: LANDS AND ACREAGES IN EACH
SUBDIVISION, IN TOWNSHIP 6 SOUTH, RANGES 10 AND 11 EAST, ARE AS STATED IN
THE COPY OF THE APPLICATION FOR EXTENSION OF TIME TO AVOID FORFEITURE OF
A WATER RIGHT ATTACHED HERETO AS EXHIBIT A & INCORPORATED HEREIN BY THIS
REFERENCE. SECTION ACRES ARE AS SHOWN [N EXHIBIT A OF INITIAL CLAIM BY
COTTONWOOD CANAL CO. FOR THIS WATER RIGHT.

PLACE OF USE IS 840 ACRES WITHIN TOTAL PERMITTED PLACE OF USE DESCRIBED
IN LICENSE FOR THIS WATER RIGHT AND SECTION 14 COVERED BY A02-00103. PLACE
OF USE iS ROTATED WITHIN THE TOTAL PLACE OF USE.

*ADDRESS CHANGED PER CLAIMANT REQUEST. DB 5/2/2000.

Claim amended to eiiminate 440 acres that belong to BLM. 1/10/03



Page 3 01/15/2003

IDAHC DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-2209B

Dates and Other Information:

Claim Received Date: 3711990
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
State or Federal: 8

Owner Name Connector: OR
Water District Number:

Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False
Element Reviewed/Verified Dates:

Element Last Reviewed Date Reviewer Last Verified Date ~ Verifier Status
Verification Log:

Element Date Time Stamp Reviewer Log text
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10. To your knowledge, has any portion of this water fight undergone a period of five or more consacutive years of

PART 2

Transter No. ﬂ.’:“ 3

nen-uge?

If yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(iF the entire right is to be changed by the spplicant, omit part 8 and C.)

1. amount ' - for purposes from to
[cts/ac-it) . ’ :
amount for purposes from to
{cfe/mc-1}
amount. for purposss from o
{ctz/ac-1t) :
2. Point{s) of Diversion:
Lot | % Y% % {Sac. | Twp.| Roe. County Local name for diversion
FIERO
3. Laridsﬁrﬁgatad or place of use: . et =
. NE % NW % SW 1, SE "
Twp. | Rge. Sec. NEwfuww)swu | SEx|NEw|nwx | swx [ SEx [NEw [ www [swn] sE% [NEw [nww | SWH | SE & TM.".
Total acres
C. DESCRIPTION OF UNCHANGED PORTYION OF RIGHT (omit if thare Is no change) -
1. amount for purposes from . — o
{cfz/ac-it)
amount for purposas from 10
(cfs/ac-t1) )
amount for purposes from to
(cis/ac-11)
2. Point(s) of Diversion:
Lot | % ] % | Sec. | Twp.{ Rge. County Local name for diversion
3. Landsirrigated or piace of use:
9 1 ' ) ’ '
NE % NW % .SW % SE % Tolals

Twp.{ Rge. | Sec. v re—

SWL|SEXINESE Nwx]Swu ] SE% [NEx] Mwh i swx -SEw INE %

NWW [ SWR{ SE%

Total acres
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10. To your knowledge, has any portion of

If yes, describa

PART 2

Transter No. .Z_EL ) 3

this water right undergone a peried of five or more conseculive years of non-use?

B. DESCRIPTION OF PORTION OF REGHT BEING TRANSFERRED
(IF the entire right is to be changed by the applicant, omit part 8 and C.)

1. amount purposes from to
{ciz/ac-1t) ’ :
amount purposes from to
{cte/ac-i1}
amount purposes from to
{cls/gc-1t)
2. Point{s) of Diversiaon: 1
Lot | v | w % {Ssec. .| Rge. County Local name for diversion
Fg
3. Lau-ds'.frﬁgated or place of use: ) i B
NE V- NW % SW 1, SE %
Twp. Rge. Sec.' NENINWS | SWS| SEXINER| NWu | SWX | BEX [NEX | NW% | EW X SEN [NE% INWH | 3WH | SEu To“".
Total acres
C. DESCRIPTION OF UNCHANGED PORYION OF RIGHT (omit if thare is no changs) -
1. amount purposes from . - to
{cfe/ac-it)
amount, purposes from io
(cfs/ac-ti)
amount purposes from to
{cls/re-{1)
2. Point(s) of Diversion:
Lot | % % % | Sec. | Twp.{ Rige. County Local name for diversion
3. Landsirrigated or place of use:
LY W% B ) R/
NE Ve N SW7% SE Totais

Twp. | Rge. | Sec,

NE%[NWS | SWK

SEx|NE%

SWu | SEw INEX] NW% ) Swx |- SE% [NE % ) Nw % AWk | SE%

Totat acres



Fage —(7— of ——G— Fransfer No. M

PART 3
B, CHANGES IN NATURE OF USE
1 New Naturg of Use Amount Hours/days/vear Period of Use
(cts/ac-it)
o
to

2, Quantity and quality of return flows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change;

I hereby assert that no one will be injured by such change and that the change does ot constitute an snlargement in use

of the ongmql, [igm,,';pg'informn contained in this application is true to the best of my knowiedge.

& N .{

§ & wOTaz, 3 %/éw /7/2—;,4, )

é * § - 2 {Signature of Appl:cant} > 00z
Suis%&ee ‘gffﬂﬁiqp‘lf;'togefor me this [ 9 day of J A .

ENRS e“oc &
s Y
'qfﬁ' OF 19 E:‘o" / Pt el

s {Notary Public)

(/1% /oy

My commission expires

FOR DEPARTMENT USE ONLY
pages and ..__':‘___atlachments - D)

Transfer contzins
Date ./ z./z20 [o2 Protest filed by

b
Received by = g-
Prelim. check by Fee #5720 - Wozq 939
Receipted by Q Date ! Z/ ZO/O Z.
Published in g Copies of protest forwarded by
Pub. dates Hearing held by Date
Watermaster recommendation requested on Recommended for [ approval [J denial
rec'd, by

Copy of transfer sent ta lien holder



Attachment A

The Cottonwood Canal Co. project was started in 1962. The field exam for license 2-
2209 described lands irrigated in section 14, T6S R10E but the resulting license issued by
the department did not list lands in section 14. No appeal was filed regarding the
exclusion of section 14. Cottonwood Canal Co. filed a Petition to Correct License 2-
2209 to include the Section 14 acres 10/31/2000. A Recommended Decision and Order
dated 1/24/2002 denied the petition explaining the reason for this transfer (see attachment

B).

The department started an adjudication of Snake River Rights in the mid eighties, which
was never completed. At that time, Cottonwood Mutual Canal Co. filed an amended
claim on 2-2209 to account for the acres in section 14, which resulted in creation of
beneficial claim 2-103 for 426 acres. Around the same time, Extensions of Time to
Avoid Forfeiture filed by Cottonwood Mutual Canal Company and BLM protected right
2-2209 until July, 1991. The farm was put back into production in 1990, when BLM
conveyed the majority of the project acres to Wes and Christine Wootan (see attachment
D). The Wootans then became partners with Don and Brenda Bryant and formed Black

Mesa Farms LLC.

In 1998, approved Transfer 5125 resulted in the split of license 2-2209 with Black
Mesa’s portion recognized as 2-2209B for 12.8 cfs and irrigation of 640 acres within a
3985 permissible place of use (ppu). The 3985 ppu incorrectly included 440 acres of
BLM land. The ppu should have been listed as 3545 on 2-2209B. On 1/10/2003, we
amended SRBA claim 2-2209B from 3985 acres to 3545 acres in association with this

transfer.

The purpose of this transfer is to describe a 3971 acre ppu for rights 2-2209B and 2-103,
which accounts for 426 acres in S14 plus Black Mesa Farm’s 3545 acre ppu.

Please refer to dept. files regarding the above rights and also the Petition to Correct
License 2-2209 for farm history, affidavits and other information that supports
development of this project.

Black Mesa Farms LLC partners are Wes and/or Christine Wootan and/or Don and/or
Brenda Bryant.

Midnd rar. 1-!—
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SENT BY: ;.'CDWF!WESTERN REGION; 334 2348, OCT-14-03 1:52PM;

i)

i

BEFORE THE DEPARTMENT OF WATER RESOURCES RECEIVED
OF THE STATE OF IDABO JAI‘"I'IZI ‘ aw
WD Mg
IN THE MATTER OF PETITIONTO )
CORRECT LICENSE NO. 02-02209 )
IN THE NAME OF COTTONWOOD ) RECOMMENDED DECISION
CANAL COMPANY ) AND ORBDER
)
)
IN THE MATTER OF CROSS )
PETITION TO CORRECT AND )
PETITION TO CHANGE OWNERSHIP )
OF LICENSE NO 0202209 IN THE )
NAME OF BLACK MESA FARMS, LLC )
)
STANDARD FOR BECISION

TlﬁsmﬂucomesbefmthckhhoDep-mofWaerRm(“mWR”)onm
Petition to Correct Licemse dmed Ocsober 31, 2000, filed by Comonwood Camal Co. (the
“w:mkhgwmdmdghlﬁmem. 02-02209. issued ou February 11, 1970, In
response, a Cross-Petition to Correct License and Petition to Change Ownership of License was
ﬁladbthckMesaths,alsoscddngamenhmsmwmﬁghthccmem. 02-02209 (the
“Cross-Petition™). The Petition and Cross-Petition request [IDWR to modify licemse mo. 02-02209
parsuamt 10 1.C. § 67-5254, which provides, in part, that:

(I)Anagmcyshnllwtmvoke,smpmi,no&fy,mﬂ, withdraw, or amend a

liccnsc-..micssthca'mcyﬁntgivcsmﬁcendmmyform

chmdcuc-h:mmwiﬁ:themviﬁmsofthischmar

other statute.
meofﬁsmﬁm,aﬁmis“mewhdcmp-tofmywymcaﬁﬁcu,
Wﬂ,rmm,msinﬁhfmobenrmmdbth,bmdoesml

inciude a licemse required solely for revenuc purposes.” 1.C. §67-5201(9).

RECOMMENDED DECISION AND ORDER, Page 1



SENT BY: IDWRWESTERN REGION; 334 2348; 0CT-14-03 1:52PM; PAGE 3

Ahhoughthehnmofl.c.§67—5254d0esnotprovidca-dh’ectmlhorizximtoamcnd
awmrighhcmu,&ehnguag:pruwsmagzmymzymuﬁfymmﬂam,ud
MaddsmecondﬁwnmmicemeWOﬂWyfwacmmbcpwﬁedbcfmccbhg
so. IDWR previously used this imerpretation of L.C. §67-5254 10 amthorize the amendment of a
waler right licensc. In the Maxter of License No. 61-07189 in the Name of Magic West, Inc.
Final Order (January 22, 1999); In the Matter of Petition 10 Correct Wazer Right License

Submitted by Darwin McKay, Preliminary Order Correcting License (February 1, 2000).

Thcau'horitymamendormodifyawaerrighﬁcemcI&rl.C.§67—5254is
circt.tma'ibedbyl.c.§42-220,uhichprovidesthnawﬁcrrightUcmsc“shﬂlbebhdingtpon
lhcﬂleuw&crighofmhlicmcwm&zmofmmmmdm
be prima facic evidemce as 10 such right...” IDWR capmot usc I.C. § 67-5254 w0 imcrease or
chamge the bemcficial use described by a water rigit licemse. Such an amcadescst wowld be am
Mmhmof&ebmﬁclﬂum&cwmdde See Fregpount-
Madison v. Ground Wamer Agprop., 129 idabo 454, 461 (1996). The tine for making such
vaechquthOwwmm]ﬁbdwﬁnsixtydxysofﬁmm.
LC. § 42-219 (1967 Supp.); § 42-224 (1948).

Amcndments to water right licenses under [.C. § 67-5254 may be issued 10 correct errors
made by IDWR in describing the licensed beneficial use. Such crrors may be pstent—as when
tbmismobvbusuuspoﬁﬁmofmbusmtwucbmcmsof&wdemibedbcmﬁcidmse

obviously contradictory or incomapatibic.’ Latcnt crrors may also be comected where

'For instance, & right o wrigate 50 acres which 15 described a8 using 0.01 cubic feet per second (“cfs™) kas 2 pasent
Tror i the description of the bemeficial use. This we the case /i the Mazer of Licerwe No. 61-07189 int the Nowe
of Magic West. Inc., Fisal Order (Jasuary 22, |1999) wisere [DWR cITomcous)y liccmsed an mdustrial use for 0.67 cfs,

ucmmnmmmwz
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S8ENT BY: IDWRWESTERN AEGION;

ThldﬁoDcptmoanrRemsﬂDWR),hwingcxmimd&cPcﬁtbnand
Ihemiummud,a-dn-kcsthcfoﬂowhgfiﬁngsofﬁctadcmdusimoﬂzwz

FINDINGS OF FACT

T.6S,R. 10 E, Sec. 14, with an additional 8.0 cfs and 1,338.95 AFA. A filng fee of
SSOﬁmPctitionerwasrwdvedbyIDWRonJmu-yll,ZOOI. A Netice of Petition to
Ch-chﬁerRiginLiccueNo.OZ-OzzWintheNmofcottonwoodCualCmy
waspublishedonluny24md31,200],intbeMoiumh1Hochcw& A Notice of
ProtcamﬁledbyBlackaFms,LLCwiﬂ:lDWRonFebnnryIB,ZOOI.

2. Cross-Petitioner filed the Crass-Petition to Correct License and Petition 1o
Change Ownership of Licemse with IDWR on April 27, 2001, and also sought to amcad
mrightlicenccno.02-02209t0inclndcthcirriglionof400acmsinT.65.,RIOE,




14- ‘53PM; PAGE 5
SENT BY: IDWRWESTERN REGION; 334 2348; OCT-4-03 1:53P

Sec. 14, with 8.0 cfs apd 1,338.95 AFA_ but requesied such amended license be issued in
ﬂ:en-cofCross-Pcﬁﬁoncr.

3. On June 6, 2001, IDWR issued its Order Authorizing Discovery and Order of

Recusal. On Jume 19, 2001, IDWR issued its Order Appoiming Hearing Officer.

TwimmrwwaMﬁCrm:
1. Wh:ﬁaLicmNo.Oz-{}ZZOQShouldbemdiﬁedminchﬂc

mmndmhcrwed@mityofwacr;ud
2. Wummmmmdmw

No. 02-02209 should be modified would be made upon a writien record and established a
schedule for subxnission of written muscrials,

5. On July 23, 2001, the Heanng Officer issued a Request for Submission of IDWR
Siaff Memorandum. TDWR responded with its Respomse to Request for Submission of
IDWR Staff Memorandum on September 31, 2001. Cross-Petitioner submatied jts

Inappropriatcly named Black Mesa's Response 10 IDWR Siaff Memorandsm on October

mmzmmmm Fage 4
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334 23448, OCT-14-03 1:53PM,; PAGE 6

26, 2001 The Petitioner filed its similarty name Memsorandum in Response 10 [DWR

Staff Memorandum on November 2, 2001, with supporting affidavits.

IL Evidessce Considered.

6.

facts:

IDWRcouidcrcdthcfollowhgcvkhccinnﬂingﬂ:ewbnzﬁve&xdhgsof

a. Application for Permit 10 Appropriate the Public Waters of the State of
Idaho No. 39069, includimg map. Approved Permit No. 30990, and
subscquent]y remummbered 02-2209.

b. Application for Ameodmest LAND LIST Permit No. 30990 received
April 25, 1963.

C. State of idaeo Water License no. 309960/02-2209.

d. NoticeomeofomenﬂeﬁonofWo:ksmdAppliuﬁmofWﬂcrm
Beacficial Use reccived on June 11, 1965, by the Departrnewmt of Reclamation,
wiﬂnccomyingletwrsignedby&isWﬂiimmbdulfofCocmoodel
Compacy.

e Letter daed Juoe 15, 1965, from Carl E. Tappen, Statc Reclanation
Engincer, to Cottomrwood Canal Companry re Permit No. 30990,

f. A.ﬁithvitof?ubﬁcﬂimrecdvedmll%Sbytthep.md

’MMEWMMM&IDWRMMMM:MWM:
“respenge” is filed. I i3 a factual memoruncdum by IDWR staff, skin 10 an aifidavit. IDWRK is net 2 paety Lo this
matter, it is the decision-makr.

RECOMMENSED DECISION AND ORDER, Page 5
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SENT BY: IDWRWESTERN REGION;

h. DcposijonofWitncsssignedbchorgcR.L&candnotaﬁchbyPhylﬁs
Butterficld on Juiy 29, 1965.
L DCpositionofWilncsssignedbyLaWrcnccRomrnthimdby

Phyllis Butterfield o July 29, 1965,

k. DmftRepa—tof'ExmerﬁxPcmitNo. 30990, and loose map

1. Letter dmed Jmmuary 26, 1970 from Dorimi Clay, Field Exsmimer, to

Cottomwood Camal Compeny, c/o Wm. A Anderson..

m. Memorandum dased August 24, 1984, from D. Shaffto D, Trxhdli,

p- Letter dated December 29, 2000, from Chacles L. Honsinger 10 Glen
Saxton, with attachmens.
g. Response to Request for Submission of IDWR Staff Memorandus, desed

Sepiember 13, 2007

L. Affidavit of Shelley Keen, dated November 1, 2001

RECOMMENDED DECISION AND ORDER. Pagr ¢
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SENT BY: IDWRWESTERN REGION; 334 2348; OCT-14-08 1:53PM;

s Affidavit of Clifford Smith, daed October 22, 2001
I Pen-'tinga-il'nu'qhm
7. On Februery 25, 1963, Cottonrwood Canal Company filed an Application for
PcrmitwAm&cPLbﬁcWﬁcrofﬂrSmmofIdahowiﬂxtheIdﬁoDepamnm

inig.e“tﬂms,%w.ﬁcfsofmmbcdivmedﬁomﬁcmm- The

wiﬁinSwﬁml4ofTowns@6$oﬂ,Rz¢10Em(“Secﬁml4lm:b”).

9. ThApplicaﬁonwasappmvedmapumitismdforthcdevcbpme.ofthis
waler use on March I, 1963. The Permit was assigned no. 30990, subsequently
m:mbu-edwOZ-ZZW,mdrem&xedom—ﬁﬁlofmcwmkmbccompkwdbyScm
I,i%S,andthcremnindn-w:swbccomplczdbyScptemberl,l%& Bencficial use of
aﬂth:wﬂcrtobcusedundcrtthennitwasreqwedwbemadcbyMa:chi,1973.

10. A Notice of Proof of Complction of Works and Application of Water 1o
Beneficial UscwassubmiuedforpublicationbyOtis Williams of the Cottorwood Canal
Compamy on Jume 11, 1965. TheNo(iccindicaledthatthephceWhuetthIcrwu

RECOMMENDED DECISION AND ORDER, Page 7



OCT-14-03 4 :53PM; PAGE 9

1965, at 10:00 a.m. in Buriey Idaho. On Jume 15, 1965, the State Reclammtion Engincer
scutﬂweedeposiﬁonstoCottonwooannICamny. The first deposition was 0 be
cxecuted by Cottosrwood Cdeonp-y,as&nc“holda”andthcoﬁthobymo
disinteresicd witnesses. All three wese to be submitted on July 29, 1965. The June 15,
1%5,lmmM“M—“megtmgw
M"(Uﬂdermingincﬁgiml). TthoﬁccofProofofCompieﬁonofWorksmd
App&ic.ionofWacrmBeneﬁddUscwMiﬁedintthom}hnchwsmd
wmfumtotthcctijluds.
11. T]uDepositionofHol&:'fotPumitNo.m,ﬂgncdbyO&sWiﬂizns,
Secretary of Cottonrwood Cagal COm;IIIY;WISSlh‘nittedonJlﬂyéa 1965. In its answer
10 a portion of guestion 6. “Ifforirrigtim,mzceachsubt&vismm'ﬂﬁchusedtnd
mofmshmmhmwymmmmm:”t&
Holder stated “See attached list.” A listing of lands which was unattached 10 the first
mof&zﬂouuDepommewxﬁmuybdmmmmmﬁkm
Whhsnpkholcs&mcormsponcbdwﬂ\cﬁmmgc,did&tindudcmcsmmbds_
Totailmdmlistedinttholdu-Deposiﬁvaﬁ}S'lSacrcs;
12. nleDeposiﬁOnofWimessforPamitNo. 30990, signed by George R. Lake. the
stmvisorofirﬁgﬂors,wsswbmx‘ucdonJuly29, 1965. In his answer to a portion of
+ question 6: “Hfmimgvcmhsub&vmmwﬂchmhmmusedand
mhofmhﬂmdmmwvm:”ww:md‘ﬁme(ﬂc)m14320
acreu'actsofwhichmlydlofmhishiguedaspcrwxhcdﬁst.”Alist'xgoflmds

RECWWANWP*O
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SENT BY: IDWRAWESTERN REGION; 334 2348; OCT-14-03 1:54PM; AGE

whichwasmhcdtoﬂ:eﬁrstpagcoftheLakeIkposiﬁmemwhichwasdhwdy
behhndﬁmmcmﬂxﬁhandwithstmktxﬂcs&mcmmdwthcﬁrﬁpagc,&d
MinChKictheSectkthnds.TmallmdwuﬁswdiuﬁnkazWWSMS
acres.

13. The Deposition of Witness for Permit No. 30990,Signadby12wrc:mcRocmcr,
faxmmndpﬁalwi:oroﬁﬂgﬁors.mmbniﬂcdonlﬂyﬁ,l%ﬁ. I his
answer 0 2 portion of guestion 6: “If for trigation, give each subdivision in which waser
hasbemusuimdm&aofmsirdgmdincﬁlﬂbdiviM”GwrgeL&cmd
“irrigation 14 - 320 acre tracts described below” and then there is a listing of lands,
including the Section 14 lands. Total land area lisied in the Rocrmer Depostion wag 4350
m,dﬁoughlnﬂsoindiclcs14-320mkwtsasthem1-dtu,“ﬁchis44'0
acres.

14, On August 4, 1965, the State Reclamation Eagineer wrote to the Costomrwood
Canal Co. ackmowlcdging the reccipt of the Holder, Lake and Roemer Deposition and the
atfidavit of publication submitted in proof of completion of Permit No. 30990. The letier
Mﬂmbcheﬁndxﬁmcoddbmkmaﬁeldm:bnhadmbcnadeby
the department.

15. TheﬁxmfmthekcpwtofEmmesinMTasfM: “List
Jegal subdivisions of lands to be wrigated. If proof is for bencficial use, give exact
mmbmsofacrcsmdcrcﬂﬁvationmuchforty-mm...(Submitmapmathched
plat, showing location amd deails of above description.” The Report lists the lands to be -
irrigated as provided in Permit No. 30990, including the Section 14 lands. It does not Jist

mecmmofacrﬁmﬂﬁctﬁivmmwhthtymm,ciﬁainwﬁﬁngmm

RECOMMENDED DECISION AND ORDER, Page ¢
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SENT BY: IDWRWESTERN REGION;

mclude the Section 14 lands. By ictier dated January 26, 1970, Field Examiner Dorian
ChyindictndﬁmtheﬁddemPemitOZ-ZZOQfomdMofB,%5 *
msofhrigﬁmwiﬂ:in&xl.dsmderPenitOZ-m,hchﬂnthScabnM.
Mr.Clayfmnd?’).?chsofwmbebu:ﬁciauymed. This amoust was likely
ﬂkdﬁdbyﬂ:hﬂyingﬂx%yhﬂofﬂ.@cfspcricxsbyl%Smes- The
Janvery 26, IWD,MMMmﬁemofafecofSBl.OOam
licmwmbeissuedcm%thcﬁadingsinﬂnclcncr.

16 Water Right License No. 30990, issued on February 11, 1970, The License
Mmuwmofmmﬂmﬂbsymwimamﬂy
of 90.24 cfs were compicted on May 10, 1965 The License mdicates that on July 29,
1965, proof of beneficial mcof13,339.33=crefcctpcrscasonﬂthamaximm1tcof
diversionof79.70cfsofSnﬁchivcrmforhﬁgﬁtkmwasmadewﬁlesaisﬁcdmof
the Staie Reclamation Engineccr. Tb:phccofuscwasfouxdtoimhadcfiﬂﬁam‘cs
within Township 6 South, Remges 10 and 11 East. The described place of use included
nolaJJdW'rdJinSecuonMofTownshipGSomh,ng:IOEast. No appeal was filed by
the Petitioner reganding the Section 14 lands.

RECOMMENDED DECISION AND ORDER, Page 16
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»

IV. Trigatien of Sectien 14 Lands.
17. mScctiothndsweinigaedcomcncthzylo,l%S,usingthe

uTigation sysiem of the Cotionwood Canal Co.

CONCLUSIONS OF LAW

Bascd upon tie Findings of Fact, [DWR. makes the foilowing Conclusions of Law:

1. mWRmadcnocrmrregudingtthecﬂoanmdsinﬂwissmceofLicensc
No. 02-02209. The permit holder, Cottowwood Camal Co., did not include those kands in
its deposition. IDWRcmddmnmthclkcmcform:mshMbydx
permit-aolder. T}rmisnoevidenceﬁﬁCotto-woodedCo.cvcrh'iedhdmgeits
deposition, or amend the attached list of irrigmted lands. If Comoswood Camal Co.,
disagreed with License No. 02-02209 it cowld have appealed that license pursaamt 1o LC.
§ 42-219 (1967 Supp.); § 42224 (1948). If there was an emror madc in the licensing
process, it was Petitioner’s.

2. There is no paient exror on the face of Licemse No. 02-02209. The beneficial use
Mbdm&ﬁceof&mlmiswyMLﬁmmm
ﬂowudyc:]yvohmeforlhcm.nbcrofacrcsinigjei

3. NcﬂherPctitiomrermss—PeﬁﬁoncrhaVcshownahtcmamrinlbedcwdpﬁon
of the bencficial use in License No. 02-02209. The beneficial use described on the face
ofﬂrﬁcmxisiMcmaﬂyconsistm,wiﬂladeqminsmﬂowmdm}yvolm
for the number of acres imgated.

4, The Petition and Cross-Petition request that an entirely new beneficial use, 400

acres of irrigation using 8 cfs and 1,338.95 AFA on the Section 14 lands, be licensed

RECOMMENDED PECISION AND ORDER, Page 11
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under the February 25, 1963, priosity date of License No. 02-02209. Suck 2 modification
Mcmmdtmoflhcmus:mdahm&.mmwmmjm
junior waker rights.

RECOMMENDED ORDER
Based wpon thesc Findings of Fact asd Comchusions of Law the Petition 20d Cross.

fourteen (14) dwys of the service dake of this order. The Hearing Officer will dispose of any
paﬁonhmmmwﬂnnmm-mc(ﬂ)daysofitsmem,mhpcﬁﬁmwﬂl be
cousidered denicd by operstion of law. See Section 67-5243(3) Idaho Code.

Within fourteen (14) daysaﬁu(a)ﬂ:escrviccdncofﬂﬁsmcmdedordct, (b) the
scrviccdﬂcofadciﬂofapcﬁﬁonfmwcomiduzionﬁ‘omﬂﬁsrecomdedudﬁ,or(c)ﬂ:c
ﬁilmwti:intwuty—one(Zl)dzyslogrmtordmyapcﬁﬁon for recomsiderstion from this
recommended order, anymymlyinwriﬁngswportort&ecxccpdonsma-tymoftﬁs
recomnaﬂedmdamdﬁbbﬁefsinmppunofthcp-ty’sposiﬁmwﬂlhc%cwror
Dimctor’scbsimonanyissueinthc[wcecding. Ifnopurtyﬁlcscxccpliaxstothe
mcmmdedmﬂawiththeDhmmorDircam’sd&dgmc,&wDimemDhccwr’sdcﬁgnec
will 1ssue a final order within fifty-six (56) days after:

i Thchstdayatinwlypeﬁﬁonformonﬁdcrzﬁoncouldhnvcbecnﬁkdwthﬂx

hearing officer;

ECMN.EI'ECISIONADMP*IZ
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i. 'l'l'x:sewiccdlcofadmialofapctitionforreconsiderzionbythehcu:h:lgoﬁica;
or

ut. Thcfailuewithintwcmy-o-e(zl)daystogmtordmyapcmionfor
reconsideration by the hearing officer.
Wrﬁmbﬁefsmwofmt&hgcxcepdonswﬂhsrmﬁeda‘dashﬂbeﬁbd

1ssuing 2 final order. TheDirectorOrDiredor’sdeﬁgMWiHissneaﬁﬂmdchiﬁlinﬁﬂy-ﬂ'x

(%)daysofrweiptofthewﬁn:nbricfsotmimwhichcmisher,unluswaivedby

the partics or for good cause shown. mwmmumfmﬁmw

hcaigsifﬁnthcrfmnﬂdcvdqwneuofthcmadiswbcﬁmminga&d order.
DA’I'EDtbjs_]chd:yofJ“y, 2002,

e

PETER R

RECOMMENPED PECISION AND ORBER, Page 13
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CERTIFICATE OF SERVICE
. Ve /‘-/ .
[ HEREBY CERTIFY that on this =-/2’duyof1mary,2002,ﬂ:cabovca.dfmegmng
cbcmwass«veduponthcﬁ:l]owingbyphcingacopyofthesamcintheUnitedStnes
Mai.l,postap:;xq:-'dmdpmperlyaddreswdtoﬁefoﬂowhg:

CHARLES L. HONSINGER MIKE CREAMER

RINGERT CLARK GIVENS PURLSEY LLP

PO BOX 2773 PO BOX 2720

BOISE ID 83701 BOISE ID 83701

WES WOOTEN & DON BRYANT NORMAN C YOUNG

BLACK MESA FARMS IDAHO DEPT OF WATER
1301 N. ORCHARD ST

GLENNS FERRY ID 83623 BOISE ID 83706

uboia kO Midyg

Deborah J. Gibson ©
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IDI-23538

WHERTAS

Wealey R. Wootar and Chriztice W. Wootan

ate entirled to a land patect pursuant to the het of Dctober 21, 1976
{Section 206, 90 Stac. 2756; 43 U.S.C. 1716), for the following—described

land:

Bolge Meridiar, Idaho .
T. 6 S., R.#10 EB., 5o
gec. 1, KEkSWk, SkSWk, WiSZk, and SESEY;
sec, 2, SELSRk;” - ) L
gec. 11, ELNEL; SWiNEk, and sy; o
gec. 127 * .- : K
sec. 13,. Ry, K&SWE, acd SEk;
sec. 14, N%, KEISWk, aed HksZk;
sec. 24, NEk and NiSEX. ’

T. 6 8., R, 11 E.,
sec. 6, lot 71" :
sec, 73 ) :
sec. 17, WENWE, end NWESHY; .
sec. 18, lots 'l to &, irpclusive, KZk,
kWL, NESEk, and SWISEL;
sec. 19, lots 1 to 3, imclusive.

Cortaining 4,097.57 acres.

NOW KNOW YE, that there is, thearelore, gracted by the UNIIZD STATZS,
ucto the above ramed claimante the land above deseribed; TO HAVZ AND TO HCLD
the said land with all the righrs, poivileges, im=czilies acd appurtazzacees,
of .whatsoever peture, thereunto belocging, uaio the szid claleanis, thelr
syccessorgs =2zd a2ssizns, fcreveT;

T GRITED STATES a right—of-vay thereo> for
[l

-
Gitates or carzls cogerruczad by che authoerity of the Trited States. Act of
Augusz 30, 1890, 25 Staz. 381; 43 U.S8.C. 943, .
SUBJZLT TO: ’
: 1. Those tights Zor poverlinze puTposes grazted to Pacilic Pover and
Light Cozpary, its ScIsesscls oT assizzg, by Righo—oi-Hay Ko. .
1975 (43 U.S5.C. 1761},

THz-8575A, purauazt to the Act of Dercher II,

11-91-C0C!

Patcar Number

MICROFILMED
AUG-0 7 1892
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2.

10,

11.

“Those rights for powerline purposes granted to Idaho Power Coapany,

its succegsors or assigne, by Right-of-Way No. IDBL-056096,
pursuznt to the Act of HMarch 4, 1911, ag amended (43 U.S.C. 961).. "

Those tights for powerline purposes granted to Idaho Powver Company,

fts successors or assigns, by Righr—of-Way No, IDI-017359, purssast
to the Act of March 4, 1911, ag anended (43 U.S.C. 961).

Those rights for canel purposes granted to Clemns Ferry Land and
Irrigation Company, its successors or assigne, by Right—of-Way No.
IDE-027316, pursuact to the Act of March 3, 1851, as amended (53
U.5.C., 946-94%).

Those rights for powerlime and substation purpozes grauted to Idaho
Power Company, its successors or assigns, by Right-of-¥ay Ro.
IDI-016110, putsuzsct to the Act of March 4, 191L, as amended (43
U.8.C. 861). .

Those rights for irrigation pipelire purposes grauted to Halter
Trail, his successors or emzigns, by Right—of-Way Ro. IDI-12250,
pursusat to the Act of October 21, 1976 (43 U.S.C. 1751).

Thoge cighrs for coucty Toad purposes gracted to Gleczs PerTy
Higkway Distvict, its successors or assigns, by Right—of~Way No.
IDI-20029, pursuant to the Act of July 26, 1866 (14 Stat. 253).

Those rights for powerline purposes grasnted to Tdake Power Company,
irs successors or sssigss, by Right—of-Way Ro. IDI-L4749, pursuant
to the Act of October 21, 1576 (43 U.S.C. 1761).

. Thoge righ:z for powerlire purposes grarted to Idahe Powver Compary,

izs sucecesscrs -or assigzs, by Righe—of-Way No. IDI-14258, pursuazt
to the Act of Ocreber 21, 1376 (43 U.5.C. 17561).

Those tizhss for petrolacz piselize putposes grasted to Chevron
Pipe Lizé Compacy, its succesrsors or assigns, by Righo-of-Way No.
IDI-0602, pursvaz: to the Aczz of Februwary 25, 1920, as aszezded (3
U.?.C.-IES)- | ‘

Those righee for matural gaz pipelize porposes gracrted to Northwest
Pipeline Corporztion, ifs scccessors or assizcs, by Right—of-Way

Ko, IDI-14943, pursven: to rhe Az: cf February 25, 1820, as eszexded
(30 T.5.C. 185). .
Those righrs for cezursal gas pipslipe purposes gracted to Northwast
Plpeline Corporation, its Bucessscrx or agsigns, by Right—-pf-Way

Ho. IDI-06421, pursuaxt to the Act of February 25, 1920, as amended

¢30 U.s.C. 185).

MECROHLMED
AUG 07 Wi



13. These rights for poverlice purposes grasted to Idsho Pover Company,
. 1ta2 sBuccessors or assigne, by Right~of-Way No., IDI-2457, pursuant
to the Act of March 4, 1911, as amended (43 U.S.C, 961). )

14, Those rights for Eiber opﬁic cable purposez grauted to Mountain
Stztes Telephone and Telegraph Company, its successgors or assigns,
by Right-of-Way Yo, IDI-20976, pursuant to the Act of October 21,

1976 (43 U.5.C. 176l1).

15. Thoge rights for acceszs road zod communication site purposes
granted to King Eill Irrigation District, Ltz successors or
agzizng, by Right-of-Way Ho. IDI-16919, pursuact to thé Act of
October 21, 1976 (43 U,8.C. 1761). . :

SUBJECT T0 TEE POLLOWIKC:

The patentees, ou behalf of theoselver, their heairs, assizos znd
successoTs in intareat, in cocsideration for receiving title to this
pTopeTry, couvecant and agree that the folleowing deseribed lands will

oot be used for irrigzted faruizg:

"Boise Heridian, Idsho

<. 6S., R. 102, .
=se=. 1, NZksWi, Kwkszk, zcd STiszk;
-sec. 13, N&swi apd WkSBk;

~ gec. 14, NELSWE and WiSZi:

- gec. 2&, NxsSzk,

Y

T. 6§ S., B. I Z., ,
-“ gee. 6, 12z 73

Y see. 7, BhETE, EWINZL, =od WEINRE;
= ageme. 17, WENKE acd NWTESWI;

- sec, 18, NELSE: acd SWSEk;

sec., 19, lczs 1 te 3, izzluzive.

-

”
IN TEerooNT WHrReor, the codersigned authorized officer of the
afLasd Masszenent in aconcdnnes wits the srovitions
of the Actof Ju=a lT, 1948 (828t 475), hex in the narme af the
United Stater, canaed oss Jotler to be made Patant, £ns the
Sotl of tre Secmat 2o be Beranto afSead,

GIvIXusder my hasdé iz Boisge, Tdaho

he ITrTE dayof OCTOSER in tha yees
ol ooz Loed sge thouzesd aina handred end  RINT—Y .
and of the{néepondense €T United Statss the two bundeed

. =d 2’(.:5:}7-: ) .
Pahnth::xn{:_ - 11-21-9p01 ) : 3y -—’-éﬂ) S P reeis

'ﬁaﬂ:r State Dizector for Operations

’

MICBOFILMED
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RECEIVED
OCT 14 2003

MEMORANDUM
Department of Water Resources

DATE: 10/6/2003

FROM: Lori Graves

TO: Nick Spencer, Susan Hamlin Nygard

CC: Dave Tuthill, Jan Shurte, Scott King, Steve Lester

RE: Notice of Fact Finding Hearing

Black Mesa Farms, LLC, (BMF) filed the attached transfer, no. 70343, ‘proposing a
permissible place of use for claims 2-103 and 2-2209B. Before processing can proceed
on this transfer, guidance has been requested regarding the SRBA recommendations for
these claims. Because of the complicated history associated with these claims, as
reviewed in the attached draft memo dated 9/22/2003, a meeting was held with Dave
Tuthill, Jan Shurte, Scott King, Steve Lester and myself 8/12/03. After discussing the
issues, Dave decided that a fact finding hearing was necessary in this case for the
following reasons:

1. Peter Anderson’s Recommended Decision and Order denying
Cottonwood Canal Company’s petition to correct license 2-2209 is still
pending the Director’s approval. If a resolution is reached, the petition
may no longer be necessary..

2. Additional information brought forth in the hearing will assist the
SRBA staff in making their recommendations to the court on the
associated claims involved and may alleviate possible objections to
those recommendations.

3. A resolution may also alleviate possible protests to the proposed
transfer application no. 70343 when advertised.

Dave requested that a copy of transfer application no. 70343, including the application’s
attachments A through D, and my draft memo dated 9/22/03 be included with the hearing
notice. He also requested that a copy of Peter Anderson’s recommended decision be
included, which is attachment B of the transfer application.

The hearing notice, transfer appllcatlon and draft memo need to be sent to the following
parties:

Black Mesa Farms LﬂC
PO Box 82
Glenns Ferry ID 83623

Wesley and Kristine Wootan
PO Box 636
Glenns Ferry ID 83623



Givens Pursley LLP
Attn: Mike Creamer
PO Box 2720

Boise ID 83701

United States of America Acting Through
USDI Bureau of Land Management
Idaho State Office

1387 S Vinnell Way

Boise ID 83709-1657

Cottonwood Mutual Canal Company
C/o Ringert Clark Chartered

PO Box 2773

Boise ID 83701

Walter and Terrie Trail
Rt 1 Box 65
King Hill ID 83633

Please note that Mike Creamer represents Black Mesa Farms but has not officially made
himself their attorney of record, however Wes Wootan requested notice of the hearing be
sent to Mr. Creamer. Walter and Terrie Trail are being notified because they share the
same Snake River pump station (point of diversion) for their water right/claim 2-4021
with the rights involved with this case. The Trails are not required to attend the hearing.

Please iet me know if you have any questions.



DRAFT MEMO

DATE: 9/22/2003
FROM: Lori Graves
TO: Transfer File No. 70343

Advertising

For farming flexibility, applicant proposes a 3971 acre permissible place of use (ppu) for
rights 2-2209B and 2-103. When combined, the rights will be limited to 21.34 cfs and
irrigation of 1066 acres within sections 1,2,11,12,13,14,24 T6S R10E and sections
6,7,17,18,19 T6S R11E. Proposed place of use is also known as the Black Mesa Project
located SE of Glenns Ferry and the Snake River.

Brief

The Cottonwood Mutual Canal Co. (CMCC) project was started in 1962. The field exam
for license 2-2209 described lands irrigated in S14 T6S R10E, but the resulting license
issued by the department did not list lands in S14. No appeal was filed regarding the
exclusion of $14 acres. CMCC filed a petition on 10/31/2000 to correct license 2-2209 to
include the S14 acres. A recommended decision and order by Peter Anderson dated
1/24/2002 denied the petition. The director has yet to rule on Peter’s decision.

The department started an adjudication of Snake River rights in the early 1980s, which
was not completed but was later incorporated into the Snake River Basin Adjudication
(SRBA). At the time, CMCC filed an amended claim on 2-2209 to account for the acres
in S14, which resulted in creation of beneficial use claim 2-103 for 426 acres. Around
the same time, Extensions of Time to Avoid Forfeiture were filed by CMCC and BLM,
which protected right 2-2209 until July, 1991, The farm was put back into production in
1990, when BLM conveyed the majority of the project acres to Wes and Christine
Wootan. The Wootans then became partners with Don and Brenda Bryant and formed
Black Mesa Farms LLC.

In the SRBA, Black Mesa Farms filed claim 2-2209B for 12.8 cfs and irrigation of 640
acres within a 3985 ppu. The 3985 ppu incorrectly included 440 acres of BLM land. The
ppu for 2-2209B should have listed 3545 acres. On 1/10/2003, Black Mesa Farms
amended SRBA claim 2-2209B from 3985 acres to 3545 acres.

The purpose of this transfer is to describe a 3971 acre ppu for rights 2-2209B and 2-103,
which accounts for 426 acres in S14, plus Black Mesa Farm’s 3545 acre ppu.

Validity of 2-103

~ As described in the petition to correct license 2-2209 (Attachment B, Findings of Fact,
Part 3, nos. 10, 12, 13 and 15), irrigation of acres in section 14 was supported by signed



statements dated June 11, 1965, July 29, 1965 and January 26, 1970. The IDWR field
examiner also found and referenced acres in S14, but was limited to licensing only those
acres that the permit holder, CMCC, listed in its deposition, which did not include S14
acres. The permit holder did not appeal the license recommendation.

After 2-2209 was licensed in 1970 without S14, CMCC filed an amended claim in the
first Snake River Adjudication on right 2-2209, maintaining that S14 acres should have
been included in the license. Dave Tuthill and Don Shaff agreed that license 2-2209
should be amended to include the S14 acres. However, Glen Saxton felt the additional
lands should be listed under a beneficial use right, resulting in claim 2-103 created for
426 acres in S14. The adjudication was never completed and a final decision never
made, resulting in the filing of the above referenced petition to correct the license
{Attachment B).

Note: The 1984 IDWR review of claim 2-103 found no irrigation of S14 on a 1964 aerial
photo. Proof of beneficial use for right 2-2209 indicated lands were first irri gated in
1965. Irrigation in S14 was verified on a 1969 aerial photo and a 1974 orthophotoquad.

The recommended order for the petition concluded that modifying the license would
constitute an enlargement. Assuming this decision is finalized, claim 2-103 should be
recommended for decree based on the evidence on file with the IDWR. The,claim lists a
priority date of May 10, 1965. The evidence on file supports June 11, 1965, as the
earliest priority date. Wes Wootan stated that June 11, 1965 was early enough and that
he did not have anything to support May 10, 1965. The original claim lists 8.54 cfs for
irrigation. of 426 acres. During the first adjudication, 40 acres claimed in the SWNW
were eliminated by IDWR review because they appeared to be covered on permit 2-2389.
That permit lapsed. Since 426 acres have been documented and historically irrigated in
S$14, the applicant amended SRBA claim 2-103 back to the original 426 acres.

The capacity of the system was measured at 90.24 cfs, of which 79.7 was licensed for
right 2-2209 for 3985 acres. The 426 acres in S14 were not included in the licensed acres
or flow rate calculations. The irrigation system has the capacity for the additional 8.54
cfs and 426 acres under right 2-103.

Validity of 2-2209B

Right 2-2209 was licensed for 3985 acres and 79.7 cfs in the name of CMCC, A long-
standing dispute between BLM and CMCC has been ongoing over the ownership of the
water right. Partial resolution was reached in 1990 when BLM conveyed all but 440
acres of the 3985 acre p/u to the Wootans without any reservations to the water right.
The Wootans then assigned all but 12.8 cfs appurtenant to those acres to CMCC. Based
on IDWR review of right 2-2209 for a water bank application filed by CMCC in 1991, it
was determined that CMCC had undisputed ownership of 58.1 cfs of the original right
and Black Mesa Farms had undisputed ownership of 12.8 cfs of the original right. -
However a dispute continues between CMCC and BLM over the remaining 8.8 cfs
licensed to the 440 acres BLM retained. Basically, CMCC thought that BLM only



retained 280 acres (5.6 cfs) of the original p/u and had conveyed the rest to the Wootans.
This being the case, CMCC would have 61.3 cfs assigned to them rather than 58.1 cfs.
This dispute will likely be resolved in the SRBA. Regardless, BLM and CMCC agreed
in 1990 that the Wootans have entitlement to 12.8 cfs of the original license for irrigation
of 640 acres within the lands conveyed to them by BLM.

Ownership

As discussed above, all but 440 acres of the 3985 acres licensed on right 2-2209 have
been conveyed to the applicants in the attached patent document issued by the BLM
(Attachment D). The lands listed on page 3 of the document have been inciuded in the
proposed ppu but appear to be subject to no irrigation per the BLM patent. Wes Wootan
~ told me that the deal was made before he revised the sprinkler irrigation system. The
lands in question border the ppu. BLM wanted to make sure that irrigation water did not
run off onto BLM lands outside of the ppu. Wes stated that with the revised system, run
off is not an issue. BLM will be sent a comment letter addressing this matter.

Issues

In 1985, CMCC filed an Extensions of Time to Avoid Forfeiture on right 2-2209, which
was approved in 1988 until July 1991. Farming began again in 1990, when the Wootans
purchased the property. An SRBA claim was filed in 1990 on right 2-2209 and'in 1991
on claim 2-103. Aerial photos were supplied by Elmore County Farm Service Agency
verifying irrigation occurred on 600 acres of cropland in S7 T6S R11E during the 1991
irrigation season.

Based on the 1991 FSA photo, it does not appear that irrigation occurred in S14, however
an additional 160 acres of pasture in S7 and S12 could probably be counted as irrigated,
along with 244 acres of Rye grass in S12,

The water right records and the SRBA records do not coincide due to the nature of
IDWR’s data base system. The tables located on pages 4 and 5 of this memo display the
current water right and SRBA records. For purposes of this transfer and/or future
proceedings, please refer to the SRBA records. Note that transfer no. 5125 is abbreviated
as T5125 and so forth.

Right 2-2209 has obviously been over-claimed in the SRBA due to the complex history
relating to ownership and validity of the right.

The system capacity is 90.24 cfs.

Note: the pump station developed for 2-2209 also serves water right 2-4021, which was
claimed by Walter and Terrie Trail in the SRBA for 10.54 cfs and 600 acres irrigation.
The priority date listed on the claim is May 10, 1965, The Trails will be notified about
the current transfer application and any related proceedings.



TABLE 1

WATER RIGHT RECORDS
Number Name CFS Notes
2-2209B City of Glenns Ferry 2.40 T5125
2-2209C Cottonwood 65.14 T5714
2-2209D JR Simplot 12.16 T5714




TABLE 2

SRBA RECORDS

Number Name CES Notes

2-2209 Cottonwood 79.70 Claimed excess
volume

2-2209A Cottonwood 66.90 2-2209 split

2-2209B Black Mesa 12.80 “

2-2209C BLM 8.80 Duplication of
2-2209A

2-2209D Cottonwood 64.50 SRBA record “A”
Split by T5125

2-2209E Glenns Ferry 2.40 “

2-10186 Cottonwood 52.34 SRBA record “D”

) split by T5714

2-10187 Simplot 12.16 «

2-10188 Cottonwood 49.51 2-10186 split
(not a transfer)

2-10189 Smith 2.83 “

2-10190 Cottonwood 49.41 2-10188 split by
T66124

2-10191 Crowley 10 .

2-10195 Cottonwood 49.38 2-10190 split by
T68552

2-10196 Glenn 03 “

2-10208 Cottonwood 49.16 2-10195 split by
T69980

2-10209 McDonough 22 “
Ownership change
pending




X Form 1222

1292 - (Internet)-

STATE OF IDAHO Transtor o, 103U 3
DEPARTMENT OF WATER RESOURCES

APPLI CATION FOR TRANSFER OF WATER RIGHT
PART 1

Name of applicant j/ﬁck /4554 7%’74{5 L Z c ‘ PhOI'lO 3éé 7%‘3.3
Post Office address YO Pox 22, 67/@7/75 %/7’6( ﬂ . 5é 23 ‘

A. PURPOSE OF TRANSFEH
1. [0 Change point of diversion O Add diversion point(s) B/change place of uss

O Change nature of use J Change perlzofm O Other
2. Dascribe the reason for tha proposed changes ; engrt/ ?//{C,Z ti% USE

Page l of _ (:

B. DESCRIPTION OF RIGHT(S) CR PORTION THEREQF, AFTER THE REQUESTED CHANGE
1. RAight Number Prigrity Amount Natun : Period of Use

R-[03 9//0//%5 g,g?fgfs é[o gﬁg% [%f%/é’ w Aor’5
M adzﬂz@ gﬁc)@s. émf?g;m& ZM& Moy 15~

to

2. Tolal amount of water being tmnsfarmd ﬁ.(_L cubic feat per secand and/or ———— aCre-feet per annum, ‘
3. Source of water QSM Z Yoy - . tributary to @7{ Z"fﬁﬂﬂ ?ﬁ)&i’

4. Point{s) of Diversiom:

Lot | % | % % | Sec. | Twp. | Age. County Local name for diversion

e 1VWISK 9 16D/ EL Elmpore 5/40/(’/%%{ 7#7:4;9 Base

5. Lands irrigated or place of use: 79/?/{.5 45!78!‘4¢ /D/J( cZ af y76:4 / 7 5f zd on 2 2209/ ALk, gmf @-

Twp; nge' Sec. NE% NW':E:;* SE% N-t! N\:‘Iw::h SE% INE% Nf\lw:{:u SE% NE % NWSSESV:I‘S SE% Tom. ?DartZ)
0\ g | 14 {39134 |ty Vo Lo [0 |40 [0 Jos ‘éﬁ@ #2AC

21227 ¥ | aA4C

Total acres 4 7/




Page 3 of (a_ . Transter No. M%

PART 1

8. General Informatien:
a. Description of diversion system gp . ﬁ/j£ &, Yﬂm

< ‘- /Vz /g,( Apﬁ/ﬂ [rd(J fp,«-‘r‘aL[{
/& '.g{gr-/ao? 7 I-’n/afs - HS5e 5” sofd gef FPop ‘-"‘b,é :/{/aw;j

b. Are the tands from which you propose to tunsfer the water right sublect 10 any- llens. deeds of trust, mortgages. or
contracts? Yes / No. [f yes, provide a notarized statement irom the holder of the tien, deed of

trust, mortgage or contract agreeing to the propossd changes.
¢. Describe the affact on the land now irrigated if the placs of uss is changed pursuant to this transfer:

VA

L

d. Remarks:

See A?‘chf\memf A

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is 1o certify that | have examined Application for Tran_sfer of Water Rights No.

And said application is hereby . 3ubject to the following limitations and conditions:

Witness my hand this day of 19 .




Page 3 of _LL

. Right evidanced by:

Transfar No. :L03 H %

STATE OF iDAHO
DEPARTMENT OF WATER RESQURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2 (2-10% ¢ 2-2209B

(Attach one copy for each right) _ ,
DESCRIPTION OF mﬁuus RECORDED ' e T thao

8 Degrn Na. Decroed to
in case of ve.
dated In county of
b. Licanse No. issued by the idaho Depariment of Water Resources.
c. Claim No, on file with the Idaho Dsepartment of Water Resources.

which produced this right.

d. Transfer No. .
Attach a copy of last year's tax notice for the property to.which the water right is appurienant or other documents which

2
show ownership, Label document 2s attachment A. Check appropriate box balow:
O Tax Notice . O warranty Deed 0 oOther
3. Sourca of water tributary tq . .
4. Dateor priority
5. Water is used for the follawing purpose;
amount for purposss from o —
{cfarnc-11) .
amount for purposes fram to
{cis/ac-1t)
amount for purposes from to
(ctasac-t1)
6. Total amount of water under right cubic fest per sacond and/or acre~fest par annum,
7. Point(s) of Diversion:
Lot | % | % |- "% }sec|Twp.|Rge.| . County Local nama for diversion

8. Landsirrigated or blac. of use:

NE % NW % SW % SE Y4 Totals
NER(NWRISWS | SEM| RES | NWH]}SW% SEU |NERJNWUIIWYS| SE% INEX [NWR {SWNH | SEX °

Twp. | Age. | Sec.

9. Descrisa any aother water rights used for the same purpose as described above

~ Total acres

it




Page 1

oart AlAacHmenT

03/05/2003

iDAHO DEPARTMENT OF WATER RESOURCES

Adjudication Claim Report 2-103
WATER RIGHT NUMBER: 2-103

Owner Type Name and Address

Current Owner CHRISTINE W WOQTAN
PO BOX 636
GLENNS FERRY, ID 83623
{208)366-2575

Current Owner BRENDA BRYANT

GLENNS FERRY, ID 83623

COTTONWOOD MUTUAL CANAL CC
PO BOX 789
BURLEY, ID 83318

BLACK MESA FARMS
PO BOX 82
GLENNS FERRY, ID 83623

WESLEY R WOOTAN

PO BOX 636

GLENNS FERRY, ID 83623
(208)366-2575 -

DON J BRYANT

Original Owner

Current Owner

Current Owner

Current Owner
GLENNS FERRY, ID 83823

05/10/1965
Beneficial Use

Priority Date:
Basis:

Status: Active

Tributary
COLUMBIA RIVER

Source
SNAKE RIVER

‘From To
3/15 to 1115

Diversion Rate
8.540 CFS

Beneficial Use
IRRBIGATION

Total Diversion: 8.540 CFS

Location of Paini(s) of Diversion
SNAKE RIVER

ELMORE County

L6 (NW1/4SW1/4) Sec. 9,

Place of Use
IRRIGATION

Twp Rge Sec |

| NE | W
068 10E 14 | 39.0 39.0 40.0 40.0
i

Total Acres: 426

Annual Volume

Twp 06S, Rge 11E, B.M.




Page 2 03/05/2003

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-103

Conditions of Approval:

Remarks:

1. General BLACK MESA PROJECT.
FIELD EXAMINATION FOR 02-02208 IDENTIFIED THE LAND GLAIMED HEREIN WAS

IRRIGATED AT THE TIME. THIS CLAIM IS TO COVER THE ADDITIONAL PLACE OF USE
NOT COVERED IN THE LICENSE ISSUED FOR 02-02209.
ADDRESS CHANGED PER CLAIMANT REQUEST. DB 5/2/2000.

2. General Claim amended to includs 40 acres in SWNW, 068, 10E, Sec. 14 that were not licensed on
permit 2-2389, but were included in original Snake River Adjudication on claim 2-103.

Comments:

Dates and Other infarmation:

Claim Received Date: 41171991
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
State or Federal: S

Owner Name Connector:  OR
Water District Number:

Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False

Element Reviewed/Verified Dates: )
Element Last Reviewed Dateg Reviewer Last Verified Date  Verifier Status

Verification Log:
Element Date Time Stamp Reviewer Log text



oAt 2 AlACHMEUT

iDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-2209B

Page 1

WATER RIGHT NUMBER: 2-2209B

Owner Type Name and Address
Current Qwner BLACK MESA FARMS
PO BOX 82

GLENNS FERRY, |D 83623

COTTONWOOD MUTUAL CANAL CO
C/O RINGERT CLARK CHARTERED
PO BOX 2773

BOISE, ID 83701

(208)342-4591

BRENDA BRYANT

Original Owner

Current Owner

GLENNS FERRY, ID 83623

WESLEY R WOOTAN

PO BOX 636

GLENNS FERRY, ID 83623
(208)366-2575

DON J BRYANT

Current Owner

Current Owner

GLENNS FERRY, ID 83623

CHRISTINE W WOOTAN
PO BOX 636

GLENNS FERRY, ID 83623
(208)366-2575

Current Owner

01/15/2003

Priority Date:  02/25/1963
Basis: License
Status: Active
Source Tributary
SNAKE RIVER COLUMBIA RIVER
Beneficial Use From To Diversion Rate Annual Volume
IRRIGATION 3/15 to 11/156 12.800 CFS 3,200.00 AF
Total Diversion: 12.800 CFS 3,200.00 AF
Location of Point(s) of Diversion
SNAKE RIVER L& (NW1/45W1/4) Sec. 9, TwpO065, Rge t1E, B.M.
ELMORE County
Place of Use
IRRIGATION
Twp Rge Sec | NE | NW | Sw | SE |
| NE [NW][SW | SE | NE | NW ) SW | SE | NE |NW | SW | SE | NE | NW | SW | SE | Totals
068 10E 1 | | {35.0 40.0 40.0[ 30.0 40.0 30.0f 215.0
| | | i |
[ 40.0] 40.0

06S 10E 2 |
I



Page 2

068 10E

068 10E

068 10E

068 10E

068 11E

068 11E

068 11E

065 11E

083 11E

11 | 40.0
|

12 [ 400
I

13 [ 400
I

24 | 40.0

18 | 400
[

19 |
I

Total Acres: 3545

Conditions of Approval:

01/15/2003

IDAHO DEPARTMENT OF WATER RESQURCES
Adjudication Claim Report 2-22098

40.0 40.0| [40.0 40.0 40.0 40.0{ 40.0 40.0 40.0 40.0] 4400
I I | I

40.0 40.0 40.0] 40.0 40.0 40.0 40.0] 40.0 400 400 400 400 40.0 40.0 40.0] 6400

400 40.0 40.0| 40.0 40.0 40.0 40.0] 40.0 40.0 | 40.0 40.0 40.0 40.0{ * 560.0
! I I

40.0 40.0 40.0| | |40.0 40.0 | 2400
I [ I I
I [ 10.0 I ] 100

25.0 40.0 40.0] 30.0 40.0 40.0 40.0| 40.0 40.0 40.0 40.0[ 40.0 40.0 400 40.0] 6000

[ I I I

[ 40.0 40.0 I 40.0 i | 1200
| | | I

40.0 40.0 40.0| 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 40.0] 40.0 40.0 40.0 E 600.0
I I I
i 40.0 | 40.0 | | 800

[ I ! I

1. 016 See remarks for additional conditions of approval.

Remarks:
1. General
2. General '

Comments:

DESC. OF DIVERTING WORKS - RIVER PUMPING STATION, PENSTOCK, RELIFT
STATION, RELIFT PENSTOCK, MAIN TRUNKLINE AND LATERAL MAIN LINES, WITH SOME
BOOSTER PUMPS.

NOTE: PLACE OF USE ON CLAIM STATES: LANDS AND ACREAGES IN EACH
SUBDIVISION, IN TOWNSHIP 6 SOUTH, RANGES 10 AND 11 EAST, ARE AS STATED IN
THE COPY OF THE APPLICATION FOR EXTENSION OF TIME TO AVOID FORFEITURE OF
A WATER RIGHT ATTACHED HERETO AS EXHIBIT A & INCORPORATED HEREIN BY THIS
REFERENCE. SECTION ACRES ARE AS SHOWN IN EXHIBIT A OF INITIAL CLAIM BY
COTTONWOOD CANAL CO. FOR THIS WATER RIGHT.

PLACE OF USE IS 640 ACRES WITHIN TOTAL PERMITTED PLACE OF USE DESCRIBED
IN LICENSE FOR THIS WATER RIGHT AND SECTION 14 COVERED BY A02-00103, PLACE
OF USE 18 ROTATED WITHIN THE TOTAL PLLACE OF USE.

*ADDRESS CHANGED PER CLAIMANT REQUEST. DB 5/2/2000.

Claim amended fo eliminate 440 acres that belong to BLM. 1/10/03



Page 3 01/15/2003

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 2-22098

Dates and QOther Information:

Claim Received Date: 371980
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
State or Federal: S

Owner Name Connector: OR
Water District Number:

Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False

Element Reviewed/Verified Dates:
Element Last Reviewed Date Reviewer Last Verified Date  Verifier Status

Verification Log:
Element Date Time Stamp Reviewer Log text




T

10. To your knowledge,

Page

PART 2

has any partion of this water right undergone a period of five or maore consecutive years of

Transier No. _—l.j_"H 5 3

non-uge?

It yes, desérlbn

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(If the entire right is 1o be changed by the applicant, omit partBandC.)

to

1. amount for purposes from
(cie/ac-tt) : .
amount for purposes from te
{cts/ac-11)
amount for purposes from {o
(cis/ac-t)
2. Point{s) of Diversion: ’
Lot | % | % | % |sec.|Twp. Rge. County Locai name for diversion
Pttt
3. Larn-d:"irrigated or place of use: A B
NE Vo NW % SW % SE%
Twp. | Rge. s“‘:‘ NEXINWsSWul SEX [ NES%| nwu|swxk [SEx [NEX| NW% ] SWR] SE® [HE % NWW | SWK {SEK To“"_ -
Total acres
C. DESCRIPTION OF UNCHANGED PORTIOR OF RIGHT fomit if thare Is no change) -
1. amount for rposes from . - to
|ctsl¢c-1m purp 10
&moun for urposes from
(cis/ac-) ° puma
amount for purposas from te
(cis/ac-t)
2. Peoint(s) of Diversion:
Lot | % % ¥ | Sec. | Twp.| Age. County Local name for diversion
3. Lands irrigatad or place of use:
. NE % NW % .SW % SE %
Twp. | Rge. | Sec, NEWIOWR | SWX [ SER] NEx nww] W ] SEx fNES | Nwx fSWK [ SEw INE % INW % | Sw SEx Tolals

Total acres







Fage __L_ of __(a_ Transfer No. M

PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Lige Amount Hours/days/year Period of tse
{cis/ac-ft)
to
to

2. Quantity and quality of return flows and location of discharge:

3. Describe effacts on other water uses resulting from the proposed change:

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the ongmg; mn,;;p'e"infbhmgm contained in this application is true to the best of my knowledge.

H
s’wi%"‘“ Z
g* $ w0TAR > 3
SRR -0 3 {S:gnature of Applicant) ,
= 9 / ? ZgoT
Su‘E&sc(l}l’Bg Qliﬂ}g\qpif;'toﬁemr me this day of L ' .
S o 64 ot (%]
e, 7 7 tetuoen®” .
m"’i & oF 19 ?ii,s" Z&x 6 Pt
tassrsegen®® ; {Notary Public)

(/s /oy

My commission expires

FOR DEPARTMENT USE ONLY

Transfer contains 69 pages and ..._H_.attachments - D)

Received by - g pate __/ L/ Zo / oz Protest filed by

Prelim. check by ree B 570 1029939

Receipted by Q Date / Z/ 2—0/0 Z

Published in g Copies of protest forwarded by

Pub. dates . Hearing held by Date

Watermaster recommendation requested on Recommended for {1 approvai [ denial
rec'd, by

Copy of transter sent to tien holder



Attachment A

The Cottonwood Canal Co. project was started in 1962. The field exam for license 2-
2209 described lands irrigated in section 14, T6S R10E but the resulting license issued by
the department did not list lands in section 14. No appeal was filed regarding the
exclusion of section 14. Cottonwood Canal Co. filed a Petition to Correct License 2-
2209 to include the Section 14 acres 10/31/2000. A Recommended Decision and Order
dated 1/24/2002 denied the petition explaining the reason for this transfer (see attachment

B).

The department started an adjudication of Snake River Rights in the mid eighties, which
was never completed. At that time, Cottonwood Mutual Canal Co. filed an amended
claim on 2-2209 to account for the acres in section 14, which resulted in creation of
beneficial claim 2-103 for 426 acres. Around the same time, Extensions of Time to
Avoid Forfeiture filed by Cottonwood Mutual Canal Company and BLM protected right
2-2209 until July, 1991. The farm was put back into production in 1990, when BLM
conveyed the majority of the project acres to Wes and Christine Wootan (see attachment
D). The Wootans then became partners with Don and Brenda Bryant and formed Black

Mesa Faims LLC.

In 1998, approved Transfer 5125 resulted in the split of license 2-2209 with Black
Mesa’s portion recognized as 2-2209B for 12.8 cfs and irrigation of 640 acres within a
3985 permissible place of use (ppu). The 3985 ppu incorrectly included 440 acres of
BLM land. The ppu should have been listed as 3545 on 2-2209B." On 1/10/2003, we
amended SRBA claim 2-2209B from 3985 acres to 3545 acres in association with this

transfer,

The purpose of this transfer is to describe a 3971 acre ppu for rights 2-2209B and 2-103,
which accounts for 426 acres in S14 plus Black Mesa Farm’s 3545 acre ppu.

Please refer to dept. files regarding the above rights and also the Petition to Correct
License 2-2209 for farm history, affidavits and other information that supports
development of this project.

Black Mesa Farms LLC partners are Wes and/or Christine Wootan and/or Don and/or
Brenda Bryant.

Allanid snr. I-J-



RECEIVED

JAN 2 & 2002

OF THE STATE OF IDAHO WATER RESOURCES
WESTERN REGION

BEFORE THE DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF PETITION TO
CORRECT LICENSE NO. 02-02209
IN THE NAME OF COTTONWOOD
CANAL COMPANY

RECOMMENDED DECISION
AND ORDER

IN THE MATTER OF CROSS

. PETITION TO CORRECT AND
PETITION TO CHANGE OWNERSHIP
OF LICENSE NO 0202209 IN THE

)
)
)
)
)
)
)
)
)
NAME OF BLACK MESA FARMS, LLC )
)

STANDARD FOR DECISION

This matter comes before the Idaho Department of Water Resources (“IDWR”) on an
Petition to Correct License dated October 31, 2000, filed by Cottonwood Canal Co. (the
“Petitioner”) seeking to amend water right license no. 02-02209, issued on-February 1 i, 1970. In
response, a Cross-Petition to Correct License and Petition to Change Ownership of License was
filed by Black Mesa Farms, also seeking amendments to water right license no. 02-02209 (the
“Cross-Petition™). The Petition and Cross-Petition request IDWR to modify license no. 02-02209
pursuant to I.C. § 67-5254, which provides, in part, that:

(1) An agency shall not revoke, suspend, modify, annul, withdraw, or arnend. a

license... unless the agency first gives notice and an opportunity for an
appropriate contested case in accordance with the provisions of this chapter or

other statute.
For purposes of this section, a license is “the whole or part of any agency permit, certificate,

approval, registration, charter, or similar form of authorization required by law, but does not

include a license required solely for revenue purposes.” 1.C. §67-5201 (9).

RECOMMENDED DECISION AND ORDER, Page 1
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v Ahhuughthelanguagcofl.c.§67-5254d0esm>tpmvidca-dh'ectmlha'izadmtoamcad
awm@m,mmwﬁwmwmmmmam.m
menaddsﬁwcondiummmmﬁumdoppmtuﬁtyfmacmsedcmbcpovﬂedbcfmtcbmg
so. IDWR previously used this interpretation of 1L.C. §67-5254 10 authorize the amendment of a
water night license. In the Matter of License No. 61-07189 in the Nawe of Magic West, Inc..
Final Order (January 22, 1999); In the Matter of Petition 10 Correct Waer Rigt License
Submined by Darwin McKay, Preliminary Order Correcting License (February 1, 2000).

Thcauthmitytoamcndormo&fyaﬁdﬁrighﬁcemcmdcrl.c.§67—5254is
circumnscribed by 1.C. § 42-220, which provides that a waser right license “shall be binding upon
ﬂrﬁ*smmcng:ofmnhlmwmchmofmmmmm
be prima facic evidence as w0 such right....” IDWR caonot use 1.C. § 67-5254 0 increase or
chamge the bencficial use described by a water nigiut license. Such an amendment would be 2
unlawful colargement of the bencficial use under the licemsed priority date. See Fregpoui-
Madison v. Ground Water Approp., 129 Idaho 454, 461 (1996). The bme for making such
mbshnﬁvechngsthOwsthmughmappulﬁkdwiﬂﬁnsixtydnysofﬁccmcm.
LC. § 42-219 (1967 Supp.); § 42-224 (1948).

Amcndments to water right licenses under [.C. § 67-5254 may be issued 10 correct errors
made by IDWR in describing the licensed bencficial use. Such errors may be paiemt—as when
there 15 an obvious transposition of pumbers or two clements of the described beneficial use are
obviously contradiciory or incompatible.' Latemt errors may also be comected where

'For instance,  right 10 iigae S0 acres which 15 described as using 0.01 cubic fect per second (“cfs™) kas a pasesx
error m the description of the bemcficial use. This was the case /n the Matier of Licerwe No. 61-07189 in the Nowe
of Magic West, Inc., Fisal Order (January 22, 1999) wivere IDWR crromcously licemsed an mdustrial use for 0.67 ofs,

RECOMMENDED DECISION AND ORBER, Page 2



investigation reveals a licensing provision that does not correctly describe the beneficial use.” In
each instance, the license to be amended must have given junior appropriators some notice of the
extent of beneficial use under the license. Completely new beneficial uses may not be shoe-

horned into a licenses’ priority date, under the guise of a license amendment.

The Idaho Department of Water Resources (IDWR), having examined the Petition and

the written record, and makes the following findings of fact and conclusions of law:

FINDINGS OF FACT

I. Course of Proceedings
1. The Petition to Correct License was filed on October 31, 2000, by Petitioner
seeking to amend water right license no. 02-02209 to include the irrigation qf 400 acres in
T. 6 S,, R. 10 E, Sec. 14, with an additional 8.0 cfs and 1,338.95 AFA. A filing fee of
$50 from Petitioner was received by IDWR on January 11, 2001. A Notice of Petition to
Change Water Right License No. b2—02209_ in the Name of Cottonwood Canal Company
was publiéhed on January 24 and 31, 2001, in the Mountain Home News. A Notice of

Protest was filed by Black Mesa Farms, LLC with IDWR on February 13, 2001.

2. Cross-Petitioner filed the Cross-Petition to Correct License and Petition to
. Change Ownership of License with IDWR. on April 27, 2001, and also sought to amend

water right license no. 02-02209 to include the irrigation of 400 acres in T. 6 S,R.I0E,

but only 12.9 acre feet per annum (afa). IDWR amended the license to correctly describe the annual volume of the

use as 58 afa.

? This was the case /i the Matter of Petition to Correct Water Right License Submitted by Darwin McKay,
Preliminary Order Correcting License (February 1, 2000) where IDWR removed approval conditions requiring the
use of appurtenant surface water before using the licensed groundwater right, when information revealed that the
right was never used with appurtenant surface water. The change in this case did nothing to change the beneficial

use, it simply removed essentially meaningless approval conditions.

RECOMMENDED DECISION AND ORDER, Page 3
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Sec. 14, with 8.0 cfs and 1,338.95 AFA_ hureqnmdsnchmcndedliomebeisuwdin
the pame of Cross-Petitioner.

3. On June 6, 2001, IDWR issued its Order Authorizing Discovery and Order of
Recusal.  Om Jume 19, 2001, IDWR issued its Order Appoimting Hearing Officer.
Following a prchearing conference on July 20, 2001, the Hearmg Officer issued a
Prehearing Order on July 23. 2001, that, among other things, bifurcated the issucs in this
matter as follows:

Two issucs arc raised by the Petsions and Cross-Petitions:

1. ththaLiccho.OZ-OB@shmﬂdbemodiﬁedwindudc

more acres and an imcreased Quantity of waser; and
2. Whed:erﬂ:caddmonllammdmcrcueglmmyofwmshmﬂd

BecmucthesecondismenaednmbedecidedifIDWRdocsnotmodify
mm.mm,mmwmmfmmwu
processed prior o Lhe second jssue. If the Bearing Officer determines that
LicmscNo.OZ-O22095hou1dnothcmodiﬁed,h=wiﬂissucthudeciﬁon
inthcformofarecommcndndonk:rtotthirecwrofIDWR. I the
HcaiugOﬁicq-ddumincsthﬂLicmeNo.Oz-Oﬂwwhe
modiﬁed,hcwdﬂhsuth-tdecisiminthcfmmofadzﬁdaciﬁtmb_thc
paﬁesandsctznadditionalprduingmnfcrmccmdiscussmohﬁonof
the second issuc.
4. The Prehearing Order also provided that the dewrmination of whether Licerise

No. 02-02209 should be modificd would be made upon a writien record and esiablished 2
schedule for submission of writien materials.

5. On July 23, 2001, the Hearing Officer issued a Request for Submission of IDWR
Siaff Memorandim. TDWR responded with its Response 10 Request for Submission of
IDWR Siaff Memorandum on Scptember 31. 2001. Cross-Petitioper submstied its

nappropriatcly named Black Mesa's Response to IDWR Siaff Memorandum on October

mmummmmw4



26, 2001 The Petitioner filed its similarly name Memorandum in Response to IDWR

Staff Memorandum on November 2, 2001, with supporting affidavits.

11. Evidence Considered.

6. IDWR considered the following evidence in making the substantive findings of
facts:
a.. Application for Permit to Appropriate the Public Waters of the State of

Idaho No. 39069, including map. Approved as Permit No. 30990, and

subsequently renumbered 02-2209.

b. Application for Amendment LAND LIST Permit No. 30990 recéived
April 25, 1963.

c. State of Idaho Water License no. 30990/02-2209.

d. Notice of Proof of Completion of Works and Application of Wate1; to

Beneficial Use received on June 11, 1965, by the Department of Reclamation,

with accompanying letter s‘;igned by Otis Williams on behalf of Cottonwood Canal
Company.

e Letter dated June 15, 1965, from Carl E. Tappan, State Reclamation
Engineer, to Cottonwood Canal Company re Permit No. 30990.

f. Affidavit of Publication received August 3, 1965 by the Department of

Publijcation.

3 This. document is inappropriately named because the IDWR staff memorandum is not a pleading to which a
“response” is filed. It is a factual memorandum by IDWR staff, akin to an affidavit. IDWR is not a party to this

matter, it is the decision-maker.
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g ansitk)nofﬂolduﬁpedby()!is‘ﬁlﬁmmdmizdbyphﬂﬁs
Butterfieid on july 29, 1965.

h DcpodtionofWimcsssignedbyGeorgcR.LakeandchdbyPhyﬂis
Butterfield on July 29, 1965,

1. Dq:ositionofWitncsssignedbyLMmccRom:crndmimdby
Phyllis Butierfield on July 29, 1965.

) Letter dated August 4, 1965, from Carl E. Tappan, State Reclamation
Engineer 10 Otis H. Williams, Secretary, Cottomwood Canal Co.

k. DraﬂWofExuninaforPcmﬁtNo;B»m,mdloosem

L Lcncrd-uiJ-t-yZG. 19‘70fmmDodmChy, Ficid Examiner. to
Cottonwood Canal Company, c/o Wm. A. Anderson_

@ Memorandum dated August 24, 1984, from D. Shaff 1o D. Tusil]
n. lnlc:r-DeplrnnancnodaledAuglmZS, 1984, from Dave Tuthill io
Glen Saxton. |

o. Imcr-DcmMcmodachugust.‘ZQ. 1984, from Dave Tuthill to Dog

Shaff.
p. Letter dated December 29. 2000, from Charles L. Honsinger to Glen

Saxton, with attachmenss.
q. Response 10 Request for Submission of IDWR Staff Memorandum, dated

Sepiember 13, 2001

I. Affidavit of Shelley Keen, dated November 1, 2001 .

RECOMMENDED DECISION AND ORDER, Page 6



S. Affidavit of Clifford Smith, dated October 22, 2001.

III.  Permitting and Licensing Process

7. On February 25, 1963, Cottonwood Canal Company filed an Application for
Permit to Appropriate the Public Water of the State of Idaho with the Idaho Department
of Reclamation. Cottonwood Canal Company was identified as a non-profit corporation.

e ent of Reclamation is a predecessor agency of the current Idaho

Departmént of Water Resources, and will also be _referred to as IDWR. That Application.
was assigned application no. 39069.

8. The Application requested authorization to develop a water right with which to
irrigate 4480 acres, with 89.6 cfs of water to be diverted from the Snake River. The
Application envisioned the construction of a purnp-ing plant, canals ditches and pipeline
over 5 years, and application of the water to the proposed use within an additional 5
years. The land to be irrigated was located in Township 5 South, Range 10 East and
Township 6 South, Ranges 10 and 11 East. Among these lands, 400 acres was identified
within Section 14 of Township 6 South, Range 10 East (“Section 14 lands”).

9. The Application was approved and a permit issued for the development of this
water use on March 1, 1963. The Permit was assigned no. 30990, subsequently
renumbered to 02-2209, and required one-fifth of the work to be completed by September
1, 1965, and the remainder was to be completed by September 1, 1968. Beneficial use of
all the water to be used under the Permit was required to be made by March 1, 1973.

10. A Notice of Proof of Completion of Works and Application of Water to
Beneficial Use was submitted for publication by Otis Williams of the Cottonwood Canal

Company on June 11, 1965. The Notice indicated that the place where the water was

RECOMMENDED DECISION AND ORDER, Page 7
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I%S,WWM“LMMMEM%
in dessil.” (Underscoring in original). The Notice of Proof of Compiction of Works and
Application of Water 1o Bencficiat Usc was published in the Moustain Flome News and
inchuded reference 1o the Section 14 lands.
1. The Deposition of Holder for Permit No. 30990, signed by Otis Williaans,
Secretary of Cottonwood Cagal Company,wass\bminedonlwy29.1965. In 1ts answer
0 2 portion of guestion 6. “Ifforhﬁguim,nmmhsukxﬁvisioninwmwuid
mumber of acres in cach subdivision that have actually been irrigated with swid waser™ the
Holder stated “Sce atached list.” A listing of Lads which was unattached 1 the fire
mdﬂz%hﬁﬁmhﬁ%w&dmﬂyb&m&xmm&eﬂcm
w&rhaapkboksﬂntwnmpmdedwﬂrﬁmpagc,cﬁdgtincludcthc&cﬁmmbds_
TMWmIistedinttholdequosiﬁmmsB%Sacws.
12. The Deposition of Witness for Permit No. 30990, signed by George R. Lake. the
supervisor of irrigators, was submitied on July 29, 1965. In his answer t0 a portion of
+ guestion 6: “lfforin'igadon,givccachsnbdivisioninwmchwﬂcrhﬁbmmedand
mnnbuofacrcshﬁgatedineachsubdivisim:”Geug:[akcstatcd“ﬁm(sk)m14320

acretractsofwhichnwlyal]ofeachishiguedaspcrmachcdﬁs{.” A listmag of lands
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" which was unattached to the first page of the Lake Deposition, but which was directly

behind that page in the file and with staple holes that corresponded to the first page, did

not include the Section 14 lands. Total land area listed in the Lake Deposition was 3985
acres.

13.  The Deposition of Witness for Permit No. 30990, signed by Lawrence Roemer,
farm manager and partial supervisor of irrigators, was submitted on July 29, 1965. In his
answer to a portion of question 6: “If for irrigation, give each subdivision in which water
has been used and number of acres irrigated in each subdivision:” George Lake stated
“irrigation 14 - 320 acre tracts described below” and then there is listing of lands,
including the Section 14 lands. Total land area listed in the Roemer Depostion was 4350
acres, although he also indicates 14 -320 acre tracts as the total land area, which is 4480
acres.

14. On August 4, 1965, the State Reclamation Engineer wrote to the Cottonwood
Canal Co. acknowledgmg the receipt of the Holder, Lake and Roemer Deposition and the
affidavit of publication submitted in proof of completion of Permit No. 30990. The letter
indicated that before final action could be taken a ficld examination had to be made by
the department.

15. The form for the Report of Examiner requires in paragraph 7 as follows: “List
legal subdivisions of lands to be irrigated. If proof is for beneficial use, give exact
numbers of acres under cultivation in each forty-acre tract. ... (Submit map on attached
plat, showing location and details of above description.” The Report lists the lands to be
irrigated as provided in Permit No. 30990, iﬁcluding the Section 14 lands. It does not list

the exact number of acres under cultivation in each forty-acre tract, either in writing or on

RECOMMENDED DECISION AND ORDER, Page 9

e

s



14- | SAPM; PAGE *1 /15
"S8ENT BY: IDWRWESTERN REGION; 334 2348; OCT-14-03  1:54PM;

Quarier” numbered, with acreage figures written m red. Thcredﬁguescmrcspondtothe
Holder and Lake Depositions which indicated a total of 3985 irrigated acres, and does nog
mnclude the Section 14 lands. By lener dsied January 26, 1970, Field Examiner Dorian
ChyindicﬁedﬂmthcﬁddcxwforPamitoz-ZZOQfomdhﬁgdmofB,WS *
mtsofinignimwiﬂﬁn&xhndsmderPanitoz-zzw,incluﬁngluﬁsinSedim14.
Mr. Clay found 79.70 cfs of wakcr to be bencficially used. This amowst was hicely
caiculased by multiplying the sustutory limit of 0.02 cfs per acre by 3.985 acres. The
January 26, IWU,ﬂnnhﬁcudthnmtbmofafecofﬂSI.OOam
liccnscwatudbcissucdcomimwi&:ﬁuﬁndingsinﬂ:leucr.

16, Water Right License No. 30990, issued on February 11, 1970, The License
indicatedmmtbeproposedwmksofmmps,mmdspmthsyﬂmwhhacq-chy
of 90.24 cfs were compicted on May 10, 1965 T'thicmMmﬂlatonJﬂyzs',
1965, proof of beneficial use of 13.339.33 acre feet per season with 2 maximum e of
diversion of 79.70 cfs of Snake River waser for imigation was made t the satisfaction of
the State Reclamation Engineccr. Ihcplaccofmcwasfomdtoincmd:l%Sacres
within Township 6 South, Ranges 10 and 11 East. The described place of use included
nolandwiﬁnnScctionMofTownshipészth,ngcIOEast. No appeal was filed by

the Petitioner reganding the Section 14 Jands.
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IV.  Irrigation of Section 14 Lands.

17. The Section 14 lands were irrigated commencing May 10, 1965, using the

irrigation system of the Cottonwood Canal Co.

CONCLUSIONS OF LAW

Based upon the Findings of Fact, IDWR makes the following Conclusions of Law:

1. IDWR made no error regarding the Section 14 lands in the issuance of License
No. 02-02209. The permit holder, Cottonwood Canal Co., did not include those lands in
its deposition. IDWR could not issue the license for more acres than submitted by the
permit-holder. There is no evidence that Cottonwood Canal Co. ever tried to change its
deposition, or amend the attached- list of imrigated lands. If Cottonwood Canal Co.
disaéreed with License No. 02-02209 it could have appealed that license pursuant to 1.C.
§ 42-219 (1967 Supp.); § 42-224 (1948). If there was an error made in the licensing
process, it was Petitioner’s. |
2. There is no pateﬁt error on the face of License No. 02-02209. The beneficial use
described on the face of the license is internally consistent, wiﬁ adequate instantaneous
flow and yearly volume for the number of acres irrigated.

3. Neither Petitioner nor Cross-Petitioner have shown a latent error in the description
of the beneficial use in License No. 02-02209. The beneficial use described on the face
of the license is internally consistent, with adequate instantaneous flow and yearly volume
for the number of acres irrigated.

4, The Petition and Cross-Petition request that an entirely new beneficial use, 400

acres of irrigation using 8 cfs and 1,338.95 AFA on the Section 14 lands, be licensed

RECOMMENDED DECISION AND ORDER, Page 11
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under the February 25, 1963, priority date of License No. 02-02209. Such a modification

wmummﬁmmmhmofmcwmmundqume&)ﬂ}o&wmwm

Junior water rights.

anedupmthesthndingsofFactandechBionsoflxwtthe&ﬁmdemss—

PROCEDURAL RIGHTS

THsistthecomwmdedDecisionlﬂOnkrOfﬂ)eHﬁﬂingOiﬁﬂer.hﬂnmbecmnc
ﬁnalwiﬂmﬁwﬁonoftheDinctorofﬂ:MDepdmcmofWﬂchmus. Any paty may
ﬁkapﬁﬁmfwMofﬁsmwmﬁcrmﬂxmomwwﬁn
fourtcen (14) days of the service date of this osder. The Hearing Officer will disposc of any
pcﬁ&mfmmcmsidunbnﬁdﬁnmmy-mc(m)daysofitsmcei;x,mhpcddonwﬂlbe
considercd denied by operation of law. See Scction 67-5243(3) Idabo Code.

Within fourieen (14)d:yszﬂ=-(a)ﬂacw'viccdncofﬂﬁsrecommdadonhr, (b) the
scrviccdat:ofaduﬁalofapctitionforrccomidcraimﬁomﬂﬁsrecomendedmdﬁ,or(c)&x
failutw'rd:intwuiy-onc(Zl)dzysmgmntordcnyapcﬁﬁonforrwmmrhis
momnnndedwckr,mypmymymwﬁﬁngapponm'ukecxceﬂomiomypmofthis
rccommaﬂcdmdumdﬁkbﬁefsh:mpponofthepaﬂ’spositionwiﬂtdxﬁmm
Director’sdcsigneeonanyissminthepocecdi.ng. If no party files exceptions w0 the
recommended order with the Director or Director’s designee, the Director or Direcior’s designee
will 1ssue a final order withan fifty-six (56) days after:

i ‘Thclastdayatimlypctidonfmmconsidcrﬂioncouldhavcbecnﬁkdwithtbc

hearing officer;
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il. The service date of a denial of a petition for reconsideration by the hearing officer;

or

iii. The faiiure within twenty-one (21) days to grant or deny a petition for

reconsideration by the hearing officer.

Written briefs in support of or taking exceptions to this recommended order shall be filed
with the Director or Director’s designee. Opposing parties shall have fourteen (14) days to
respond. The Director or Direct;)r’s designee may schedule oral argument in the matter before
issuing a final order. The Director or Director’s designee will issue a final order within fifty-six
(56) days of receipt of the written briefs or oral argument, whichever is later, unless waived by
the parties or for good cause shown. The agency may remand the matter for further evidentiary
hearings if further factual development_of the reéord is necessary before issuing a final order.

DATED this j(é*k day of January, 2002,

e

PETER R. ANDERSON
Hearing Officer

Jo
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22%}'oflmary,2002,thcabovcaxlﬁntgoicg
docl.mentwass«vadnponthcfollowingbyphcingacwyoftbesameintheUnéwdSmes
Mainosta.gcprq:-'dmdp'operIyaddmssedmi:efoﬂowing:

CHARLES L. HONSINGER MIKE CREAMER
RINGERT CLARK GIVENS PURLSEY LLP
PO BOX 2773 PO BOX 2720
BOISE ID 83701 BOISE ID 83701
WES WOOTEN & DON BRYANT NORMAN C YOUNG
BLACK MESA FARMS IDAHO DEPT OF WATER
PO BOX 2 ' RESOURCES

1301 N. ORCHARD ST
GLENNS FERRY ID 83623 BOISE ID 83706

Deborah J. Gibson «“
it ]
Water Allocation Barcau
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IDI-23538

WHERZAS

Wesley R. Wootan and chriztice W. Wootan

atre entitled to a land patent pursuant to the Act of October 21, 1976
(Section 206, 90 Stat. 2756; 43 U.S.C. 1716), for the following-described

land:
Bolse Meridian, Idaho

T. 6 8., R.10 E., o
gec. 1, NEkswk, skswk, wis2k, and SELSEYL;

sec. 2, SEXSEk;Y . |
sec. 11, ELNEZL; SWilEk, end S%j B
sec. 123 : .

sec. 13, W4, K4SWk, acd SEX;
ves. 14, N, REZisWk, and NksSZk;
sec. 24, NBk and NLSEL. '

T. 6 8., k 11 E.,
sec, 6, lot 7:° ‘
sec., 73 . :
gec. 17, WNWE, end NWESWY; .
sec. 1B, lots 1l to &, irncluzive, NZk,
TiWk; NkSEk, and SWISEE;-
sec. 19, lots 1 to 3, imclusive.

Containing 4,097.57 acres.

NOW KXOW Y3, chat there is, therelore, granted by the UNIZED STAIZS,
ucto the above pased claimante the lacd above described; TO HAVE AND TO HCLD
the said lacd wirh all the rights, privilegas, izsuzities ard appurtecacces,
of .wkatsoever peture, theremato belorcging, uato the said claieencs, thelir
successors and gssizoe, fcrever;

SRCZPTING AND RESTRYING TO0 TEZT UKITED STAIES a right-of-wz2y thereo2 fer
@iraves or zarzls cocettucted by the authority of the Deiced Stztse. Act of
August 30, 1390, 26 Stac. 391; &3 T.S.C. 943, :

SUSJECT TO: ’

: 1. Those rights for powerlize purposes graczted to Pacific Power and
Lighs Compacy, 1ts 5TSCesisss or esgizzs, by Right—oi-¥ay No.
£ 1976 (43 U.S.C. 1761).

INI-38754, puTausct to the Act £ pDezeber 21,

11-91-00C!

Paear Number
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2. "“Those rightz for powerline purposes granted to Idaho Pewer Comparny,
its successore or assigns, by Right—of-Way Wo. IDBL-056096,
pursuant to the Act of Harch &, 1911, 28 amended (43 U.S.C. 961}..°

3. Those tights for powerlice purpoges granted to Idaho Power Coapany,
its successors or assigmns, by Right-of-Way Ko. IDI-D17359, pursuast
to the Act of March 4, 1911, as aamended (43 U.S.C. 961). . _

4, Those rights for canal purposes granted to Clemns Ferry Land and
Irrigation Company, its succesgors or szesigns, by Right—-of-Way Ro.
IDE-027316, purszuact to the Act of Harch 3, 1831, as awmended (53
¥.5.C. 946-949). '

5. Those rights for powerline and subsctation purposes graunted to Idsho
Power Comparny, its successors or assigns, by Right-of-¥ay Ro.
IDI-016110, pursuant to the Act of March 4, 1511, as anecded (43
U.S.C. 961). o ]

6. Those rights for irrigation pipelire purpdees granted to Walter
Tratl, his successors or assigns, by Right—of-Way Weo. IDI-12250,
pursusat ro the Act of October 21, 1976 (43 U.S.C. 17581).

7. Those cights for coucty =oad purposes gracted to Gleccs Ters
Highway District, its successors or assigrns, by Right—of-Hay No.
IDI-20029, pursuant to the Act of July 26, 1866 (14 Szat. 253).

8. These rights for powerlipe purposes granted to Idabo Tower Compeny,
irs successors or sssigms, by Right—pof-Way Re. IDI-14749, pursuant
to the Act of Oectober 21, 1376 (43 U.S.C. 1761).

9. . Those :igh:s for powearlice purposesz grarted to Idako Powver Counpaiy,
izg successors or assigzs, by Righr—of-Way No, IDI-14258, pmrsuvazt
to The Act of Ocrceber 21, 1976 (43 U.5.C. 1751).

10. Those zfzhzs for pectcolscz pfzelize puTposes grasted to Chevrono
Pipe Lizeé Compacy, itz suczersors or assigzs, by Righo-of-Way No.
IDI-0602, pursuvaz:s to the Act cf Februaty 25, 1920, as amexded (30
U.S.C.-185). |

11. Those righrte for matural gas pipelicze pusposes granted to Northwast
Pipeline Corporartion, its zuccessors or assizgcs, by Right—of-Way
Ho. IDI-14343, pursuent fo the Az: ¢f Pebruary 25, 1920, as =zazded

(30 T.5.C. 185). ,
12. Those righrs far catural gag pipslipe purposes g:a:teﬁ ro Nortowast
?ipeline Corporation, its succ=<sors or assigns, by Right—of-¥Way
Ho. IDI-06421, pursuant to the Aet of Pebruary 25, 1920, as amended
(30 U.5.C. 185). : : .
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13, Those rights for powerlice purposes granted to Idsho Power Company,
its successors or assigne, by Right-of—Way No, IDI-2457, pursuanc

to the Act of March 4, 1911, as anended (43 ¥.S.C. 961).

14, Those righets for fibar optic cable purposes grauced to Mountain
States Telephoge and Telegraph Company, ire successors or assigns,
by Right-of-Way No. IDI-20976, pursuant to the Act of October 21,

1976 (43 U.8.C. 1761).

15. Thoge rights for accesz road znd communication zite purposes
gravted to King Hill Irrigation District, its successors orc
&3azizns, by Right-of-Way Ho. IDI-16919, pursuant to the Act of
October 21, 1576 (43 U.S.C. 1761). . :

SUBJECT 70 THE FOLLOWIKG:

The pateatees, on behslf of themselver, their heirs, assizos and
8uccessors in Interest, in coesideration for receivicg title to this
Property, couvecant and agree that the following described lands will

not be used for irrigated faruicg:

"Boise Heridi{anm, Idaho

T. 6 8., R.10E., )
ssec. 1, NZksSWr, Kwkstk, zcdé SEkszi;
=-s8ec. 13, RiSWE acd WiSEk;
-~ gec. l&, NEESWL acd NiSE;

- sec. 24, NiSzk.

R. 11
-~
-

"y
-* gee. 6, 1s

- Y
it

7

-

Y sec. 7, ZTAZL, RWLNZL, a=d NUENWL;

_ " seec. 17,
-~ sec, 18,
sec. 19,

by,

o

}

-p’r

i
:'z ;Zl}"' e
7

Wl

Ql" .
' '
II

b9
vt
V\a
.
WV
s,
W
i)

w
* .
)

thnt."t".':n"i.:-'lg . 11-21-n001

WEHE and NTEST%;
NEXSEX acd SWiSZk;

lezg 1 e 3, Zzalugive.

In ':‘z-krmawr‘i‘un‘z:::r. e enderzigned autheszed officer of the

efle=d Mirazeoent in necord pnee with the srovisions
of the Aet of Je=a 17T, 1543 {82512t {75}, hex, in the name af the
Urited Stater, cazsec thess atters to be made Prlan:, ans the
Sedl of e Seseer o5 be heteants afSoed,
GIvEX onder =y hand in  Boige, Idaho
the T rrm dayof OCTISER in the yeas
of oc= Lord oge t=ouvzznZ zina handred 2ad yryTov .
and of the-indepandesce ¢ he Unized States the two pundeed

kG5 ANV
s N\ Hy) mﬂm
3@:&7 State DiZector oo Operatlons
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