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STATE OF IDAHO
OFFIGE OF THE ATTORNEY GENERAL

LAWRENGE &, WASOEN DISTRICT COURT-5RBA
Fifth Judicial District

2

County of Twin Falls - State of Idaho
August 17, 2009
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Via Fax (208) 736-2121 L A -

—_— /CIQIR
Honorable John M. Melanson . Ddpwpiderk
Judge of the SRBA Court TN LAV
P.0. Box 2707 V
Twin Falls, ID 83303

Re: Inp Re SRBA Case No. 39576, Subcasas 29-00271, et al,

Dear Judge Melanson:

In response to the City of Pocatello’s August 14, 2009 letter to the Court, the
State of Idaho mainiains that thete is no need for additional briefing on the matters before
the Court. The City of Pocatello has had ample opportunity to address any errors made
by the Special Master in her findings of fact and conclusions of law regarding the use of
Pocatello’s groundwater wells as alternative points of diversion for its surface water
rights. Furthermore, the City should not be permitted to raise new issues that are aot
properly before the Court.

In Pocatello’s Opening Brief on Challenge, it presented no evidence to support
rejecting the Special Master’s findings of fact. On the contrary, the City claimed only
that the Special Master erred as a matrer of law in considering whether the City’s
groundwater wells and surface water rights withdraw from the same source and also that
the Special Master erred as a matter of law in the standards she used in ber analysis. In
its Response to Pocatello’s Opening Brief on Challenge, the State pointed out that the
Special Master’s findings of fact should be adopted by the Court unless they are clearly
erroncous. The State alse pointed out that the City had presented no evidence to support
rejecting the Special Master’s findings, Although it filed a Reply to the State’s
responsive brief, Pocatello chose not to brief the issue further in that pleading, where it
would have been appropriately addressed.

Additionally, to the extent that Pocatello is attempting to make the argument that
the accomplished transfer statute allows changes in the source element, it is ralsing a new
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issue that is not properly before the Court, The City has argued to date that its
groundwater wells can be deemed altemative points of diversion for its surface water
rights becayse they are diverting from sources so interconnected as to be the same sowrce,
The City's expert testified in support of that assertion. Pocatello should not be permitted
at this late date to inftroduce new arguments that the stafute should be interpreted to
include a change in source element.

The appropriate time for briefing on this issue is past. To the extent the City’s
letter constitutes a motion for additional briefing, the State urges the Court to deny such
motion. If the Court determines that additional brlefing is warranied, the State
respectfully requests that it be provided ample opportunity to provide a response thereto.

Sincerely,

Shasfa Kilminstér-Hadley
Deputy Attorncy Generat
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