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CLAIMANTS’ REPLY IN
SUPPORT OF JOINT MOTION
FOR SUMMARY JUDGMENT

COME NOW, A&B Irrigation District, American Falls Reservoir District #2, Burley

Irrigation District, Falls Irrigation District, Milner Irrigation District, Minidoka Irrigation

District, North Side Canal Company and Twin Falls Canal Company, Claimants in the above-
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JUDGMENT



referenced subcases (hereinafter collectively referred to as “Claimants” or “SWC”), by and
through their attorneys of record, and hereby submit this reply in support of the Claimants’ Joirnt
Motion for Summary Judgment (filed August 22, 2008).
INTRODUCTION

Since the Claimants filed their first motion for summary judgment in August, 2008, the
Ground Water Districts (“GWD”) have amended their objection — conceding that the source of
the Claimants’ water rights is the Snake River. They persist, however, in their demand that a
“clarifying” condition or remark be placed on the water rights to identify the actual water
diverted under the Claimants’ water rights as “high flow” or “flood” water. The City of
Pocatello joins in the GWD’s arguments. Neither cites any law to support their untenable
demand.

The law in Idaho is well settled. Water in a natural water course, such as the Snake
River, is available for diversion and beneficial use regardless of its original and ultimate source —
whether that be a spring, irrigation return flow, spring runoff or a tributary stream. Such water is
also subject to administration. For example, Water District 01 has administered the various
Claimants® water rights for nearly a century, including rights decreed in the Eagle Decree
proceeding for over 40 years. In addition, the Claimants’ water rights have been subject to
conjunctive administration, before the Idaho Department of Water Resources, for the last five
years as part of the Surface Water Coalition Delivery Call proceeding. There, the Director
determined that junior priority ground water diversions were materially injuring the Claimants’
senior water rights. Both the GWD and Pocatello were parties to that call and accepted the

Director’s material injury finding — neither appealing the Director’s final order.
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The GWD’s demanded relief stands to completely overhaul a century of administration in
Water District 01. They claim that a comment is necessary to “clarify” the nature of these water
rights. Yet, they do not dispute that such a comment has never been included on the water rights
and that the Watermaster has never parsed out the so-called “flood” v. “natural” flow in
administering these water rights. They claim that a comment is necessary to eliminate “guess
work by the Watermaster” in administering these water rights. Yet, they do not question the
Watermaster’s historical administration of these rights or the fact that the Watermaster does not
feel that any comment is necessary. In other words, there is no “guess work™ to be concerned
about now, it is GWD that is trying to fabricate questions, or “guess work,” through their
objections.

The GWD assert that their demands do not run afoul of the Connected Sources provisions
of Basin Wide 5. In doing so, they miss the point. What GWD seek here is a determination by
the SRBA Court that their ground water rights — which are hydraulically connected to the Snake
River - are not hydraulically connected to the above water rights based on the allegation that the
water rights are comprised solely of “high flow” or “flood” water. The GWD admit as much in
asserting that a comment is necessary to “protect against a delivery call made against non-flood
water supplies.” Such a demand is not supported by the law, and it ignores the burden they could
not meet by obtaining a “separate source” provision for their individual ground water rights.

‘The GWD ignore the fact that water rights 1-211A and B (BID and MID), 1-6
(AFRD#2), 1-2061 (FID) and 1-2050 (Milner) are licensed rights. Water rights 1-211A and B
and 1-6 were subsequently decreed in the Foster Decree and Eagle Decree, respectively. Under

Idaho Law, such licenses are binding on the GWD and cannot be challenged in the SRBA.
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Finally, Pocatello, as a signatory to the Stipulation and party to the Fagle Decree, is bound by
that decree.!
ARGUMENT
I The Source of the Claimants’ Water Rights is the Snake River.

It is undisputed that the Claimants divert the above water rights from the Snake River.
Although they originally challenged the “Snake River” as the source, the GWD now concede
that the source is the Snake River. As such, summary judgment on this point is appropriate.

Notwithstanding this admission, the GWD and Pocatello continue to demand that the
SRBA Court place a limiting remark on the water rights that identifies the actual water being
diverted as “flood flow” or “high” water. In doing so, they seek to draw a legal distinction
between the “natural flow” of the Snake River and the so-called “high flows” or “flood” water.
The GWD’s and Pocatello’s end goal here is to make the prior appropriation doctrine apply only
to so-called “natural flow” water rights. They fail to recognize that all surface water rights are to
“natural flows™ in the river, whatever the source. The GWD would have the SRBA Court
bifurcate the Snake River into “natural flow,” to which the prior appropriation doctrine applies,
and the so-called “high flow” or “flood” water, to which the prior appropriation doctrine does not
apply. Unsurprisingly, the GWD cannot cite any law to support their demand. Furthermore,
such a demand runs afoul of well-established administration of these rights in Water District 01
pursuant to the prior ciecrees.

First, Idaho water law does not support the demand to bifurcate the Snake River. In the
Spring Users’ call case, the GWD raised a nearly identical argument. There, they asserted that

certain groundwater was not subject to administration because it was “incidental recharge,

! The binding affect of the Eagle Decree is discussed in the Claimants’ Reply in Support of Second Joint Motion for
Summary Judgment and will not be discussed at length in this reply.
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seepage, or ‘waste water.”” They claimed that such water, primarily the result of flood irrigation
practices in the early-to-mid-1900’s, had artificially augmented the water table above historical
levels and that, therefore, they should not be responsible for any material injury to the Spring
Users’ senior water rights. They claimed that they should not be administered to restore any of
the so-called “waste water” levels in the aquifer. In his Order Granting in part and Denying in
Part Joint Motion for Summary Judgment and Motion for Partial Summary Judgment, Hearing
Officer Gerald Schroeder confirmed that Idaho law does not support the attempt to bifurcate the
water source:

Water in the aquifer is subject to conjunctive management regardless of its
source, so long as hydraulically connected. ...

It is not directly on point, but the logic of Shaub v. Dist. Ct. of the 5" Jud.
Dist., 96 Idaho 924, 926 (1975), is applicable:

It is well settled in Idaho that an adjudication of water rights to the main
stream also adjudicates right to all tributary streams and other sources of
supply to the main stream.

Facts about the source may be informative as to whether shortages are the
result of weather or pumping, but ence water enters the aquifer and river
channels of the Eastern Snake River Plain from whatever source it is subject
to administration by priority.

Spring User SJM Order at 9-10 (emphasis added).> Although the summary judgment order was
incorporated into the Director’s final order, the GWD did not challenge this decision.

The claim that a comment is necessary to “clarify” the historical nature and use of the
Claimants’ water rights and to eliminate the “guess work by the Watermaster” in administering
these rights, GWD Resp. at 3-5, is not supported by the facts of this case.

For decades, the Claimants” water rights have been administered by the Water District

based on their priority and the available water supply — not their origins. As Deputy

% For the Court’s conveniences, excerpts from Hearing Officer Schroeder’s summary judgment opinion are attached
as Exhibit A to the Arrington Affidavit.
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Watermaster, Anthony Olenichak has confirmed “The Water District administers water
deliveries based upon priorities and water availability. In determining water availability within
the main stem Snake River, the Water District Aas af no time distinguished between ‘base flows’
and the ‘high flow runoff and spring snowmelt’ extant in the Snake River channel for purposes
of administering water rights.” Affidavit of Anthony Olenichak in Support of the State of Idaho’s
Response Brief ] 4 & 5 (emphasis added); see also Olenichak Depo. at 99, Ins. 14-23
(“Historically, when the Department has issued water rights, they issue them for the full
irrigation season. And the administration, if there was sufficient water in the system to fill
those water rights, we would. If there wasn't, then we wouldn't”) (emphasis added).

No “clarifying” remark or subordination provision has ever been included on these water

rights. Importantly, there is no claim, from either the GWD or Pocatello, that the Water Master’s

historical administration of these rights has been in error. They do not contend that the Water
District is in error when it administers based on priority and water availability. They do not
contend that IDWR was wrong to administer these rights in association with the SWC call. In
fact, these rights were subject to administration under the SWC Call and the GWD and Pocatello
specifically chose not to appeal the Director’s Final Order even though identical arguments were
raised and rejected and even though the Director found the GWD’s and Pocatello’s out of
priority diversions were materially injuring the SWC’s senior water rights. The GWD cannot
have it both ways. They cannot accept administration of the rights before IDWR (a five year
process — and counting) and Water Master and then complain to the SRBA Court that the decrees

need clarification in order to be administered.

CLAIMANTS’ REPLY IN SUPPORT OF JOINT MOTION FOR SUMMARY 6
JUDGMENT



The deposition testimony also belies the GWD’s argument that a comment is necessary to
avoid “guess work™ in administration. GWD Resp. at 5. Mr. Olenichak, deputy Watermaters and
18-year employee of the Water District, confirmed as much:

Q. (MR. ARKOOSH) There has been an argument made here that “Absent a

remark that limits whatever rights we're talking about as high-water rights to a
particular season of use, there will be a possibility of expansion of those

rights.”

Are you familiar with that argument?
(MR. OLENICHAK) Yes.

Do you agree with that argument?
No.

Okay. And why is it you don't agree with that argument?

> 0 » O »

Historically, when the Department has issued water rights, they issue them
for the full irrigation season. And the administration, if there was sufficient
water in the system to fill those water rights, we would. If there wasn't, then
we wouldn't.

They were not based on historically looking at each day that that water right

was historically filled and restricting the period of use to those days. We have

not done that.
Olenichak Depo. at 99, Ins. 3-23. In other words, by administering these rights based on priority
and water availability, the Watermaster has avoided any of the “guess work™ asserted by the
GWD.

Finally, the GWD assert that the so-called “high flow runoff” is not “tributary” to the

Snake River and cannot be considered part of the “natural flow.” GWD Resp. at4. The GWD
failed to cite any law or fact to support this argument. To the contrary, the Director is given

charge to distribute the “water from all natural water sources.” 1.C. § 42-602. There is no

provision in the law that authorizes the Director or Watermaster to distribute water based on its
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ultimate source. While the Watermaster handbook defines “natural flow” as including (i.e. it
“may include”) “tributary streams, springs, return flows from irrigated fields or ditches, and
underground flow or groundwater which seeps into the stream channel,” Thompson Aff. Ex. N,
this list is, by its own terms, non-exclusive and cannot be read, as the GWD apparently read it, to
be an exclusive list of sources to the “natural flow.” In fact, as stated above, the Water District
has never “distinguished between ‘base flows’ and the ‘high flow runoff and spring snowmelt.””
Olenichak Aff, supra. In short, the GWD demand that the SRBA Court change decades of water
management to suit their desires to avoid administration.
Since the source of the Claimants’ water rights is the Snake River and all water in the
Snake River is subject to priority administration, summary judgment in favor of the Claimants is
appropriate.
IL. The Objectors Cannot Circumvent the Connected Sources General Provision
The GWD response to the Claimants’ arguments regarding the Connected Sources
provision misses the point. They assert that they are not attempting to evade the Connected
Sources provision but are seeking to obtain a “clarifying” remark on the water rights pursuant to
Idaho Code § 42-1411(j). GWD Resp. at 5-7. Yet, the GWD’s own brief belies this argument
and reveals that the true intent of the GWD is to treat the GWD’s junior-priority ground water
rights as separate from the Claimants’ water rights for purposes of administration:
With a condition that defines the rights as flood flow water rights, the
Watermaster can easily administer the rights fo protect against a delivery call
made against non-flood water supplies, such as a delivery call made against
Junior-priorify ground water rights.
Id. at 5 (emphasis added). This end goal flies in the face of connected sources general provision.

“It is not in contest in the SRBA proceedings that most, if not all, water in the Snake

River system is interconnected.” A&B Irr. Dist. v. Idaho Cons. League, 131 Idaho 411, 421
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(1998). Based on this understanding, a general provision for all water rights decreed in the
SRBA was drafting, providing that all water rights within a basin “will be administered as
connected sources of water” unless otherwise determined to be a “separate source.” Thompson
Aff- Ex. Q. Neither the GWD nor Pocatello sought a “separate source” provision on their
respective ground water rights when they were partially decreed. They cannot now seek to
effectuate a separate source provision on their rights by demanding a condition on the Claimants’
water rights that “protect[s] against a delivery call made against ... junior-priority ground water
rights.”
III.  Parties to the Eagle Decree are Bound by that Decree

The City of Pocatello was a party to the Eagle Decree and as such, is bound by the terms
of the Eagle Decree — including the determination in the Eagle Decree that the water rights
decreed therein divert “the waters of the Snake River.” Thompson 4ff. Ex. A. This issue is more
thoroughly addressed by the Claimants in their Reply in Support of Second Joint Mbtion Jor
Summary Judgment, filed concurrently herewith.

IV.  Prior Licenses are Binding on the Department and Parties

The SRBA Court disfavors collateral attacks on licenses. Order on Challenge of
“Facility Volume” Issue & Additional Evidence Issues, 3 SBA 18, 18.15 (Dec. 29, 1999). Water
rights 1-2061 (FID) and 1-2050 (Milner) are licensed rights (formerly license no. 18919). In
addition, prior to being decreed in the Foster Decree and Eagle Decree, water rights 1-211A and
B (license no. 66) and 1-6 (license 15134) were licensed rights. Yet, the GWD and Pocatello
each ignore the licenses and fail to respond to the Claimants’ argument. Since a license is

binding upon the Department and cannot be collaterally attacked in the SRBA. 1.C. § 42-220.
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CONCLUSION

The Claimants divert water from the Snake River to fill their rights. All water in the

Snake River is subject to priority administration and has never been parsed out depending on its

ultimate source. The GWD and Pocatello demand that a century of water right administration be

changed to suit their desire to avoid priority administration. They seek to separate their junior-

priority ground water rights from the hydraulically connected Snake River for purposes of

administering these rights and they demand that the SRBA Court limit the rights with a condition

or remark. In making such arguments, they wholly ignore the prior licenses that established

many of these rights. Since the GWD and Pocatello cannot sustain their objections on these

theories, summary judgment is appropriate.

DATED this 19" day of August, 2009.
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CERTIFICATE OF SERVICE

I hereby certify that on this 19" day of August, 2009, I served a true and correct copy of
the foregoing CLAIMANTS’ REPLY IN SUPPORT OF JOINT MOTION FOR
SUMMARY JUDGMENT on the following by the method indicated:

Clerk of the SRBA Court U.S. Mail, Postage Prepaid
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P.O. Box 2707 Overnight Mail
Twin Falls, Idaho 83303-2707 Facsimile
Email
Natural Resources Division Chief ¥ U.S. Mail, Postage Prepaid
State of Idaho Hand Delivery
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Boise, Idaho 83711-4449 Email
United States Department of Justice ¥ U.S. Mail, Postage Prepaid
Environment & Natural Resources Div. Hand Delivery
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Boise, Idaho 83724 Facsimile
Email
IDWR Repository ¥ U.S. Mail, Postage Prepaid
P.O. Box 83720 Hand Delivery
Boise, Idaho 83720-0098 Overnight Mail
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CLAIMANTS’ REPLY IN SUPPORT OF JOINT MOTION FOR SUMMARY 11

JUDGMENT



Randy C. Budge

Candice M. McHugh

Racine Olson

101 S. Capitol Blvd, Suite 208
Boise, Idaho 83702

Craig Hobdey

125 5™ Ave.

P.O.Box 176
Gooding, Idaho 83330

Sarah A. Klahn

White & Jankowski, LLP
Kittredge Building

511 16™ St., Suite 500
Denver, CO 80202

A. Dean Tranmer

City of Pocatello
P.O.Box 4169
Pocatello, Idaho 83201

William A. Parsons
137 wW. 13" St.
P.O.Box 910
Burley, Idaho 83318

Adam T. Devoe

James S. Lochhead

Brownstein, Hyatt & Farber, PC
410 17" Street, 22" Flr.
Denver, CO 80202

Josephine P. Beeman
409 W, Jefferson St.
Boise, Idaho 83702

|

X U.S. Mail, Postage Prepaid
Hand Delivery
Overnight Mail

Facsimile

X _Email

X U.S. Mail, Postage Prepaid
Hand Delivery
Overnight Mail

Facsimile

X Email

£ U.S. Mail, Postage Prepaid
Hand Delivery

Overnight Mail

Facsimile

X __Email

X_U.S. Mail, Postage Prepaid
Hand Delivery
Overnight Mail

Facsimile

X Email

X _U.S. Mail, Postage Prepaid
Hand Delivery
Overnight Mail

Facsimile

¥ Email

¥ U.S. Mail, Postage Prepaid

Hand Delivery
Overnight Mail

Facsimile

X Email

X _U.S. Mail, Postage Prepaid
______Hand Delivery
Overnight Mail

Facsimile

X Email

CLAIMANTS’ REPLY IN SUPPORT OF JOINT MOTION FOR SUMMARY

JUDGMENT



Patrick D. Brown

Hutchinson & Brown, LLP
104 Lincoln St.

P.0O. Box 207

Twin Falls, Idaho 83303-0207

H. Evan Call
4373 Cold Water Rd.
American Falls, Idaho 83211

Bret Anderson
Robyn Anderson
322 E. Main
Burley, Idaho 83318

¥ U.S. Mail, Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile
¥ Email

¥ U.S. Mail, Postage Prepaid
______ Hand Delivery
Overnight Mail
Facsimile

Email

X__U.S. Mail, Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile
_ Email

b

T"raws L. Thompéon

CLAIMANTS’ REPLY IN SUPPORT OF JOINT MOTION FOR SUMMARY

JUDGMENT

13



Attachment 1

YT e
1

et = \D QO =) CN LA B
Bwo

1-16
1-209
1-210
1-211A
1-211B
1-212
1-213
1-214A
1-214B
1-219
1-2050
1-2061
1-10034
1-10237
1-10238
1-10239
1-10240
1-10241
1-10482

CLAIMANTS’ REPLY IN SUPPORT OF JOINT MOTION FOR SUMMARY 14
JUDGMENT



