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In Re SRBA Subcase Nos. 01-00004, et al. (See attached Exhibit A )

POCATELLO’S RESPONSE TO SWC’S SECOND

Case No. 39576 MOTION FOR SUMMARY JUDGMENT

LT N g

The City of Pocatello (“Pocatello” or “City”) submits its Response to the Surface Water
Coalition’s (“SWC” or “Claimant™) Second Motion for Summary Judgment (“Second Motion™).
The City opposes the SWC’s Second Motion and requests it be denied. Pocatello also joins the
Ground Water District’s Response to the SWC’s Second Motion for Summary Judgment and
hereby incorporates that response herein with respect to all subcases that Pocatello has filed
objections in.

INTRODUCTION

The predicate of the Second Motion is that the SWC’s claims made in certain Exhibit A

sub-cases reflect the terms and conditions of their stipulated rights arising under the Eagle
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Decree accurately and completely; the SWC Motion also presumes that any objections to the
SWC claims filed by parties to the Eagle Decree (such as Pocatello) are barred. This is not the
law and SWC’s Motion must be denied.

As the findings of fact in the Eagle Decree establish, the purpose of the decree was to
divide “flood flows™ for the benefit of certain Upper and Lower Valley surface diverters. See,
e.g., McHugh Aff., August 22, 2008, Ex. D at page 3, Ex. E at page 3 (Eagle Decree, FOF Vi.c.
and f.) The stipulated Eagle Decree apparently arose out of concern amongst some canal
companies that “flood flows”—which had been diverted pfeviously by some but not all of the
claimant canal companiesl—would be stored by Palisades Reservoir.” The architects of the Eagle
Decree also extended the stipulation to Palisades Contract holders (including the City of
Pocatello), presumably in part in order to preclude contract holders in junior storage space from
calling for the delivery of flood flows.?

The impact of the Eagle Decree on junior Palisades storage rights such as Pocatello’s is
obvious~if flood flows must be delivered downstream to the SWC, there is that much less water
available for storage under the junior Palisades Reservoir priority. Nonetheless, Pocatello does
not contest the existence of “rights” arising under the Eagle Decree, but only asserts as a party to
the Eagle Decree, that such rights (and the claims filed in these sub-cases) should be limited to
the terms of the Eagle Decree. Put another way, the SWC’s claims filed in these sub-cases must
be limited to deliveries of “flood flows™. By contrast, awarding the SWC partial decrees

consistent with their claims and without a remark qualifying the nature and extent of the rights

! See, Exhibit 10 to Mr. Harris’s Affidavit: ...and the question as to whether there is any way in which a decree
with a priority date ahead of Palisades can be worked out for the North Side Pumping Division of the Michaud Flats
Project. The latter projects present a problem because there has been no use [of such flood water rights] up to this
time...”

2 See, Exhibit 20 to Mr. Harris’s Affidavit (“...the question arose as to how flood water rights...could be protected
as being prior to the Palisades Storage Right”.)

3 See, Exhibits 22 and 23 to Mr. Harris’s Affidavit.
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would improperly expands the rights to allow SWC to demand deliveries of the water throughout
the irrigation season. This expansion—and any resulting delivery call~could result in injury to
Pocatello’s junior water rights.

Despite the limited nature of rights arising under the Eagle Decree, the SWC's claims
seek to avoid the “flood flow” nature of the original rights. Pocatello and the other objectors in
this matter seek, through their objections, to ensure that SWC’s claims are consistent with the
qualified nature of the rights under the stipulated Eagle Decree. Now, rather than explain how it
can avoid the plain language of the underlying decree upon which its claims are allegedly based,
the SWC’s Second Motion seeks instead to silence objections of Pocatello* and other parties to
the Eagle Decree on the theory that such objections to the SWC claims are a “collateral attack”
and barred by various doctrines of preclusion. However, as detailed within, Idaho law does not
foreclose parties to a prior decree from participating in the SRBA as objectors when claims are
filed based on the prior decree. SWC’s Second Motion must be denied.

ARGUMENT

L. THE SWC SECOND MOTION MUST BE DENIED.

The proponent of a motion for summary judgment bears the burden of demonstrating that
there 1s no issue of material fact and that the Motion should be granted as a matter of law. Foster
v. Traul, 141 Idaho 890, 893, 120 P.3d 278, 281 (2005). Although the SWC Motion apparently
seeks summary judgment for all the sub-cases in its Attachment 1 to the Second Motion,

Attachment 1 lists all the “flood flow” claims brought by SWC in this matter even though not all

# The Special Master’s January 13, 2009 Order granted Ground Water Districts and Upper Snake Users motion to
file amended objections in the subcases listed in Exhibit A, and further ordered that Pocatello would be allowed o
participate in the subject sub-cases, limited to the issued raised by other partjes in the objections as amended. The
Ground Water Districts amended objections requested a condition to reflect that these water rights are “high flow or
“flood water” rights to reflect that these water rights are only available during early spring run-off, as explicitly
described in the Eagle Decree. See Amended Objections of Ground Water Districts on file. with the Court.
Consistent with the GWD’s amended objections, Pocatello asserts the Eagle Decree limits the SWC’s reliance on the
water rights adjudicated thereunder to “flood flow” conditions.

POCATELLQO’S RESPONSE TO SWC’S SECOND MOTION FOR SUMMARY JUDGMENT 3



the listed-sub-cases are related to the Eagle Decree, or even the Woodville Decree (a 1929 decree
also dividing up “flood flows™ based on priority dates of 1916 and earlier). The SWC Motion
must be denied as a matter of law for the reasons described below, but whatever the outcome, to
avoid confusion the Special Master should limit any order in response to the Second Motion to

those sub-cases that are actually related to claims arising under the Eagle or Woodville decrees.

A. An objection to an SRBA claim based on a prior decree is not a “collateral
attack” on the decree.

“Collateral attack™ is a term of art used to describe an attack on a court order by a party
to the order on the basis that the order was entered without jurisdiction or with such procedural
defects as to have resulted in denial of due process of that party. State v. Armstrong, 146 Idaho
372,195 P.3d 731, 735 (Idaho App. 2008) (internal citations omitted); Utah-Idaho Sugar Co. v.
Intermountain Gas Co., 100 Idaho 368, 374, 597 P.2d 1058, 1064 (1979). In the SRBA,
objections to claims based on the Eagle Decree would only amount to a collateral attack if the
objection challenged the jurisdiction of the Eagle Decree court or the due process afforded other
water users vis a vis the Eagle Decree proceedings. Pocatello’s objections cannot be described
as a collateral attack on the Eagle Decree. Instead, as a party to the Eagle Decree, Pocatello is
authorized to participate (and object) to claims allegedly based on the Eagle Decree in order to
ensure that entry of the SRBA decree does not improperly expand the scope of the underlying
rights to the detriment of Pocatello. Further, unwarranted expansion of the Eagle Decree-based
rights will likely injure Pocatello’s junior ground water rights.

B. Doctrines of preclusion do not foreclose Pocatello’s objections (or any other
parties’ objections) to the Eagle Decree

SWC argues that Pocatello is foreclosed from objecting to its claims allegedly based on

the Eagle Decree because of the doctrines of res judicata and collateral estoppel (“doctrines of
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preclusion™). Although the Second Motion describes in some detail Idaho law on the doctrines
of preclusion, nowhere does the SWC describe the legal basis for applying doctrines of
preclusion against parties to prior decrees who participate in the litigation of claims arising from
prior decrees in the SRBA. In fact, the law is quite the contrary—there is no preclusive bar
preventing parties to prior decrees from litigating claims arising from prior decrees in the
SRBA’. Indeed, if the doctrines of preclusion barred re-litigation of prior decrees in the SRBA,
the bar would extend to afl parties to the prior decree, including the Claimants. Instead, the
legislature recognized that claimants and objectors in the SRBA, the first in rem adjudication for
Snake River water rights in Idaho, had to have the opportunity to review and modify as
necessary prior decrees. In short, the SWC’s argument that res judicata and collateral estoppel

bar Pocatello’s objections to SWC’s claims in the captioned sub cases must be rejected.

1. Doctrines of preclusion arise out of 2 need for finality in judgments, but
the Eagle Decree was not a final judgment when entered

Even when entered the Eagle Decree did not constitute a final determination of the rights
therein. The Eagle Decree was part of a summary supplemental adjudication and expressly
authorized pursuant to section 42-1405 of the Idaho Code (previously codified at C.S. 7036). At
the time of the Eagle Decree, section 42-1405 stated that any decree entered pursuant to the
statute “shall not be deemed adjudicated, but prima facie evidence merely, and may be attacked
by suit... at any time by any person deeming himself aggrieved thereby” (emphasis added).
Exhibit B. to T. Thompson’s Second Affidavit. Indeed, the Idaho Supreme Court held that the
language section 42-1405 “makes a decree thereunder merely prima facie evidence, and subject
to collateral attack.” Union Central Life Ins. Co. v. Albrethsen, 50 Idaho 196, 294 P, 842,

846 (Idaho 1930). Further, the prima facie presumption in section 42-1405 was repealed in

% So long as their objections are not “collateral attacks” as that term is defined under Idaho law and described above.
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1981, while the legislature left the remainder of the statute (providing for summary supplemental
adjudication procedures) in place. Act of April 7, 1981, ch. 265, § 3, 1981 Idaho Sess. Laws
561; see also State v. Hagerman Water Owners, Inc., 130 Idaho 736, fn.3, 947 P.2d 409, fn. 3
(1997) (discussing repeal and recognizing that the current statutory scheme does not provide that

prior decrees constitute prima facie evidence of a water right).

2. Doctrines of preclusion do not apply where. as here. the Legislature and
Idaho Supreme Court have authorized the SRBA Court to re-examine
prior decrees. '

The SRBA Court 1s granted jurisdiction to undertake “a corﬁprehensive determination of
the nature, extent and priority of the rights of all users of surface and ground water” in the Snake
River basin. 1.C. § 42-1406A(1). The SRBA Court must, as part of the general adjudication,
determine the priority dates, use and places of use of all appropriators as well as all the essential
elements of a water right. See [.C. § 42-1401 A(5); See also Nettleton v. Higginson, 98 Idaho 87,
96,558 P.2d 1048, 1057 (1977) (Bakes, J., dissenting). However, the legislature’s actions also
acknowledged that the SRBA, while one of the first general adjudications in Idaho, was preceded
by numerous private adjudications. The reality of prior decrees meant the legislature had two
options: it could either require the SRBA to presume all prior decrees to be valid and not subject
to re-examination or it could provide the means for re-examination. The legislature initially
chose the first path, and provided that: “a prior decree adjudicating a tributary stream or sub-
basin within the basin shall be presumed correct....” 1.C. § 42-1416(3) (1993). However, the

legislature repealed this provision after the SRBA court found it unconstitutionally vagueG.

¢ Memorandum Decision and Order on Basin-Wide Issue No. 1, Constitutionality of LC. $42-1416 and 1.C. §42-
14164, as Written, February 4, 1994, 1 SRBA 27, at 27.11. The SRBA Court noted that the statute raised serious
constitutional questions, as “[a] statute requiring a collective determination of the effect of a prior judgment raises
serious due process concerns.” Id.
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While the legislature re-enacted certain provisions of section 1416, it notably did not reenact the
presumption of validity for prior decrees.’

This is consistent with the view of the Idaho Supreme Court, which has held that a prior
decree 1s not conclusive proof of a claimant's water right and does not insulate the claim from re-
examination. State v. Hagerman Water Users, Inc., (“Hagerman™), 130 Idaho 736, 947 P.2d 409
(1997). In Hagerman, the Court addressed the issue of prior decrees: “Nowhere in Title 42 is the
Director obligated to accept a prior decree issued in a private adjudication as being conclusive
proof of the nature of a water right.” Id. at 414, 741 (internal quotations omitted). The Court, in
accord with the legislature, noted that this must be its conclusion “in light of the longstanding
decisions in Idaho that decreed water rights, although protected like any other water right, are not
insulated from re-examination by the court...” Id., citing to Graham v. Leek, 65 Idaho 279, 287-
88, 144 P.2d 475, 479 (1943) (prior decree did not afford user unalterable right to water where
there was no evidence of beneficial use or definite quantity of use by user after decree issued);
Albrethsen v. Wood River Land Co., 40 1daho 49, 59-60, 231 P. 418, 421-22 (1924) (res judicata
does not preclude a court from examining the beneficial use of a water right listed in a prior
decree) (other internal citations omitted). As such, there is no basis to conclude that the Eagle
Decree must simply be adopted by the SRBA Court, or that parties are ineligible to litigate the
proper terms and conditions of claims arising under the Eagle Decree.

While a number of elements of the SWC claims arising under the Eagle Decree are at
issue, perhaps the most hotly contested issue is the qualification of the rights as “flood flows™.
The SWC disagrees with this condition, and as evidenced by the current dispute between the

parties, arguably the term “flood flow™ is not completely defined in the Eagle Decree. The

7 For a discussion of the legislative history of 42-1416 and the SRBA order ruling the provision unconstitutionally
vague, see Fremont-Madison Irr. Dist. and Mitigation Group v. Idaho Ground Water Appropriators, Inc., 129 Idaho
454, 456-57, 926 P.2d 1301, 1303-04 (1996).
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legislature has noted that prior decrees may contain undefined elements that are subject to re-
examination by the SRBA Court:

Because of the passage of time it is not possible to establish with any degree of
certainty the undefined elements of a decreed or licensed water right as they
existed on the date the right was established.... the legislature finds that it is in the
public interest to provide a mechanism to decree previously undefined elements
of existing water rights based upon conditions existing on the date of
commencement of the adjudication provided the claimant is not exceeding any
previously determined and recorded element of the decreed or licensed water

right.
L1.C. § 42-1427(1)(b) (emphasis added). The SRBA court has held that this provision applies

where a prior decree not only fails to define an element of a water right, but also where a term in
the prior decree is vague.! By its terms, this statutory provision forecloses the legal argument
that prior decrees are res judicata binding the world, or that parties to prior decrees are bound by
collateral estoppel regarding all claims that could have been litigated.

As the Mudd Lake Water User’s Motion for Summary Judgment and accompanying
affidavit of Mr. Harris demonstrate, it is possible to examine contemporaneous correspondence
and other documents to understand that the intention of the holders of these “flood flow” rights

‘Was to limit the rights to being supplied by waters that otherwise would have been stored in
Palisades as a result of snowmelt. Important here is that the legislature specifically intended that
this type of examination of claims brought pursuant to an underlying decree and provided
specific statutory provisions addressing how prior decrees are to be considered in an SRBA

claim case:

8 Order on Motion for Summary Judgment and Motion In Limine, Subcases Nos. 36-00006, 36-00007, 36-00008, 36-
00022, 36-00023, 36-00047, 36-00068, 36-00069, 36-00099, 36-00100, and 36-00106, March 31, 1999, 3 SRBA 3
at3.8-12,
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o 1.C. §42-1427(2) (when a prior private decree is missing required elements the Director is
mandated to include the missing elements in the Director’s Report upon the extent of
beneficial use of the water right as of the date of the commencement of an adjudication);

e I.C. §42-1427(1)(b) (where a prior decree does not define an element of an existing water
right those unidentified elements shall be determined by conditions existing upon the date
of commencement of the adjudication);

The proper conclusion to be drawn from the SRBA authorizing legislation and
procedures is that objections to the SWC’s claims arising under the Eagle Decree—whether
brought by a party to the Eagle Decree or entities that were not party to the Eagle Decree—are

properly before the SRBA Court and doctrines of preclusion are not applicable to foreclose them.
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CONCLUSION

For the reasons described herein, the SWC Motion for Summary Judgment should be

denied.

Dated this 29™ day of July, 2009.

CITY OF POCATELLO ATTORNEY’S OFFICE

Attorneys for the City of Pocatello

b v (A

A. Dean Tranmer

WHITE & JANKOWSKI, L.L.P.
Atiorneys for the City of Pocatello

By %6/‘

Sarah A. Klahn

POCATELLQ’S RESPONSE TO SWC’S SECOND MOTION FOR SUMMARY JUDGMENT

10



ATTACHMENT A — “HIGH WATER” aka “SOURCE OBJECTION™ subcases
Subcase Nos.:

01-00004
01-00005
01-00006
01-00007
01-00008
01-0000%
01-00010
01-00014
01-00616
01-00017
01-00212
01-00213
01-02050
01-02061
01-10034
01-10225
01-10237
01-10238
01-10240
01-10241
01-10482
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CERTIFICATE OF MAILING/SERVICE

1 hereby certify that on this 29th day of July, 2009, a true and correct copy of
Pocatello’s Response to SWC’s Second Motion for Summary Judgment for SRBA Surface
Water Coalition Water Rights Cases [High Water aka Source Objection Subcases] was
served by email to those with email addresses and U.S. Mail, postage pre-paid and addressed to

the following:
%ﬁ ﬁ\—/
Sarah A. Klahn
Clerk of SRBA Court IDWR Repository
253 3™ Ave North PO Box 83720

Twin Falls ID 83303-2707
Phone 208-736-3011
[original & 20 copies]

Boise I[D 83720-0098

John A. Rosholt

John K. Simpson

Travis L. Thompson

Barker Rosholt & Simpson LLP
PO Box 485

Twin Falls ID 83303-0485
Facsimile 208-735-2444 )

fMilner Irr Dist, North Side Canal Co, Twin Falls
Canal Co, A&B Irr Dist, Burley Irr Dist, Falls Irr Dist =
“Claimants / SWC”]

jar(@idahowaters.com

jks@idahowaters.com
tlt@idahowaters.com

Roger D. Ling
Attorney at Law
PO Box 623
Rupert ID 83350
Facsimile: 208-436-6804
[A&B Irr Dist, Burley Irr Dist, Falls Irr Dist=
*Claimants / SWC”]
rdl@idlawfirm.com

C. Thomas Arkoosh
PO Box 32
Gooding ID 83330
Fax: 208-934-8873
fAmerican Falls Res Dist #2 = “Claimants / SWC”]

alo@cableone.net

W. Kent Fletcher
Fletcher Law Office
PO Box 248
Burley ID 83318
Fax: 208-878-2548
[Minidoka Irr Dist = “Claimants / SWC”]

wkit@pmt.org

Craig D. Hobdey
125 5% Ave
PO Box 176

Gooding ID 83330
Phone 208-934-4429
[American Falls Res]

hobdeverai g@hotmail.com

David W. Gehtert

US Dept of Justice

Environment & Natural Resources Division
1961 Stout St 8" Floor

Denver CO 80294
Phone: 303-844-1386
[United States of America]

david.eehlert@usdoi.cov
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Jerry R. Rigby
Rigby Andrus & Moeller
25N2ME

Rexburg ID 83440
[Blackfoot Irr Co, Fremont-Madison Irr; United Canal
Co =*Upper Snake Users” ]

irisbvi@rex-law.com

Randall C. Budge

Candice McHugh

Racine Olson Nye Budge & Bailey
101 S Captiol Blvd Ste 208

Boise ID 83702
Fax: 208-433-0167
[“Ground Water Districts™]

reb(@racinelaw.net
cmm@racinelaw.net

Josephine P. Beeman
409 W Jefferson St
Boise ID 83702
Fax: 208-331-0954
[Amalgamated Sugar Co]
jo.beeman@beemanlaw.com

William A. Parsons
137 W 13% st
PO Box 910
Burley ID 83318
Phone 208-887-8382
{Southwest Irr Dist; Bret Anderson; J Vaugh & Opal
B. Hobson, ] Vangh Hobson]

wparsons@pmt.org

Robert A. Maynard

Perkins Coie LLP

1111 W Jefferson St Ste 500
PO Box 737

Boise ID 83701-0737

Phone 208-343-3434
[Unit A Association]

rmaynard@perkinscoie.com

Robert L. Harris
1000 Riverwalk Dr Ste 200
PO Box 50130

Idaho Falls ID 83405

[Independent Water Users, Mud Lake Water Users
Inc, Jefferson Irr Dist, Monteview Canal Co = “Upper
Snake Users”]

rharris@holdeniegal.com

Patrick D. Brown
Hutchinson & Brown LLP
104 Lincoln St

PO Box 207

Twin Falls ID 83303-0207
Phone 208-733-9300
[Call Farms Partnership]

pathrown{@cableone.net

A Dean Tranmer
City of Pocatello
PO Box 4169

Pocatello ID 83201
[City of Pocatello]
dtranmer(@pocatello.us

United States of America
Regional Director PN Region
Bureau of Reclamation

1150 N Curtis Rd Ste 100

Boise ID 83706-1234
Phone: 208-378-5322

State of Idaho — Natural Resources Div Chief
700 W Jefferson Reom 210
PO Box 44449

Boise ID 83711-4449
Phone: 208-334-2400
{State of Idaho]
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US Department of Justice
Environment & Natural Resources
550 W Fort St MSC 033

Boise ID 83724
[US, USDI Bureau of Reclamation}

Bret Andersen
Robyn Andersen
322 E Main

- Burley ID 83318
Phone 208-677-2864

M. Evan Call
4373 Cold Water Rd

American Falls ID 83211
Phone 208-221-9913

Steve Muecke
925 W Wanda Ln

Heybum ID 83336
Phone 208-678-2106

Tim Eilers

1109 W 300 S
Heyburn ID 83336
Phone 208-438-5118
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