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Candice M. McHugh, being fully swom upon oath, deposes and states as follows:

1. I am one of the attomeys representing the Ground Water Districts in the above-

referenced subcases and make the following Affidavit upon my personal lmowledge of the facts

and circumstances set forth herein.

1 The Ground Water Districts do not have objections to NSCC water right nos 1-5, 1-16, 1-21 0, 1-212 and 1-213
due to a stipulation with NSCC; however, the SWC's Second Motion is pending in those subcases as well Further,
1-217 was not included the SWC's first or second motion for summary judgment but is included here lor the record
in that subcase
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2. Attached hereto as Exhibit J is a true and correct copy of the document titled,

Development ofSnake River Irrigation by Henry C. Eagle, Watermaster, Idaho Water District

No. 36.

3. Attached hereto as Exhibit K is a hue and correct copy from the public record of

the IDWR of a portion of the Watetmaster Report for Water District 36 Minutes dated March 6,

1967.

4. Attached hereto as Exhibit L is a true and correct copy from the public record of

IDWR ofa portion of the Watermaster Report for Water District 36 dated March 3,1969.

5. Attached hereto as Exhibit M is a certified copy of the Idaho Department of Water

Resources ("IDWR") Claim Investigation Handbook.

6. Attached hereto as Exhibit N is a cetiified copy of a Memorandum dated

December 18, 1998 from Peter Anderson to David Tuthill regarding customized seasons ofuse.

7. Attached hereto as Exhibit 0 is a true and correct copy ofpatiial decrees entered

in the SRBA.

8. Attached hereto as Exhibit P is a hue and correct copy of a pOliion of the

transcript of the testimony of Kat'l Dreher in the SWC Delivery Call.

DATED this 29th day of July, 2009.

BY:~
CANDICE M. McHUGH

SUBSCRIBED AND SWORN to before me by Candice M. McHugh this 29th day of July, 2009.

+"H->_~"""'''''''-''j:i MARY TADDICKEN I* NOTARY PUBLIC
§ STATE OF IDAHO
+~~¥}Oi 14·t¥,{afl"",ct:,c,~+
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I hereby certify that on this 29th day of July, 2009, a true and conect copy of the
foregoing was served by email to those with email addressesandU.S.Mail. postage pre-paid
and addressed to the following:

Candice M McHugh
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Fax: 208-736-2121

John A. Rosholt Roger D, Ling
John K Simpson Attorney at Law
Travis L Thompson PO Box 623
Barker Rosholt & Simpson LLP Rupert ID 83350
PO Box 485 Facsimile: 208-436-6804
Twin Falls ID 83303-0485 rdl@idlawfirm.com
Facsimile 208-735-2444
jar@.idahowaters.com
jks@idahowaters.com
tlt@idahowaters.com
C Thomas Arkoosh Natural Resources Division Chief
PO Box 32 State of Idaho
Gooding ID 83330 Attorney's General Office
Fax: 208-934-8873 PO Box 44449
alo@cableone.net Boise ID 83711-4449

Jerry R Rigby US Department of Justice
25 N 2"" E Environment & Natural Resources
PO Box 250 550 W Fort St MSC 033
Rexburg ID 83440-0250 Boise ID 83724
jrigby@rex-Iaw.com david.!!ehlert@usdoj.gov

Sarah A. Klahn A.Dean Tranmer
White & Jankowski, LLP City of Pocatello
511 Sixteenth Street, Suite 500 PO Box 4169
Denver, CO 80202 Pocatello ID 8320 I
sarahk@white-jankowski.com dtranmcr@pocatello.us
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Josephine P.. Beeman W. Kent Fletcher
409 W Jefferson St Fletcher Law Office
Boise ID 83702 PO Box 248
Fax: 208-331-0954 Burley ID 83318
jo.beeman@becmanlaw.com Fax: 208-878-2548
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Robert L. Harris Tim Eilers, Pro Se
1000 Riverwalk Dr Ste 200 1109W300S
PO Box 50130 Heyburn 10 83336
Idaho Falls 10 83405 Phone 208-438-51 18
rharris(a)holdenleQal.com

Steve Muecke, Pro Se
925 W Wanda Ln
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Phone 208-678-2106
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EXHIBIT J

DEVELOPMENT OF SNA!\1: RIVER IRRIGATION

Henry C; Eagle
Watermaster, Idaho Water District-No. 36

"The earliest water rights in the upper Snake River Valley were
established in 1874 when the waters of Willow Creek northeast of Eagle
Rock (now Idaho Falls) were first diverted for irrigation use•••••
The first water right on the main Snske River dates from June 1, 1880,
when water was diverted to serve lands now under the Long Island Canal
near Menan. On August 1 of the same year work started on the diver­
sion of i60 cfs by the Eagle Rock and Willow Creek Canal near Heise."l
From this modest beginning irrigation development has continued until
sbout 1,300,000 acr~s were being irrigated in 1967 from the surface
waters of Snake River and its tributaries.

During the period l8a4~1896 construction had commenced on practically
all of the canals now diverting water above Americsn Falls; The co~

bined capacity of these canals was about 16,000 cfs. During these
early years there was no indication that there would ever be a short~

age of water on Snake River. The crops were mostly hay and grain
with little demand for late season water.

"The filing for the first project below American Falls was made on
October 11, 1900, for the Twin Falls Project designed to" serve
200,000 acres. • • • • The National Reclamation Act was passed by
Congress in 1902 and on March 26, 1903, the Government made a filing
on 1,726 cfs of water for the Minidoka Project••••• The filing
for the .Terome Project was made in 1905."1 (

"The year of 1905 was the first year that the Snake River canals
experienced any water shortage of consequence. During the late summer
of that year Snake River was dry for a distance of about 10 miles in
the vicinity of Blackfoot. At that time the lower users in the
vicinity of Blackfoot endeavored, without much success, to get the
canals further upstream to turn down some water. A serious shortage
was also experienced on Teton River in the same year. As a con~

sequence a suit was started SOon after to adjudicate the water rights
on Snake.River and tributaries above Blackfoot. This culminated in
the so~called Rexburg decree in 1910 covering water rights in the
upper valley. The Foster Decree adjudicating lower valley rights was
handed down in 1913. In later years many of the canals increased
their diverting capacity and in the so-called Woodville Decree of 1929
additional floodwater rights of 1916 priority were awarded by stipula­
tion to these canals."l

Most of the Rexburg decrees appear to have been based on one inch of
water per acre. Some in areas of heavy gravel or sub~irrigationwere
permitted 2 to 4 inches per acre. Several of the larger projects
were planned on the basis of 5/8 inch per acre.

Prior to the construction of Palisades Reservoir, msny canals had been
diverting water in excess of their established decrees. These diver~
sions had increased as brush, araas ~ere ~lenLed and wate~ applied to

I



a larger,part of the land to which the decrees applied; Also, some
ground af~er years of use has been found to require more water than
was originally required. ~lrther, the cha~ges in crop practices have
created a rieed for more water. As a consequence, most of these canals
have diverted an additional 10 to 20% when water was available.

In accordance with the practice of not letting a new development inter­
fere with established uses it was decided to permit these canals to
make supplemental filings for the aeditional amounts that had been­
used above their decrees. This decision waS made a part of the
Palisades Contracts. Suits were commenced in 1967 in the District
Courts in Idaho Falls and Twin Falls to have decrees of April 1, 1939,
granted to the above canals. The Idaho State Reclamstion Engineer has
intervened in these suits raising a question as to whether these high
diversions can be considered a beneficial use. He notes that this
question is especially pertinent in the Rigby area where increased
use of water in recent years has raised the ground water to damaging
levels.

"To provide storage for the Minidoka Project the Government in 1906
constructed a log-crib dam at the outlet of Jackson Lake to store
300,000 acre-feet of water. This dam washed out in 1910 and was
replaced by an earth dam storing 380,000 acre-feet. • • •• In 1915
the Government decided that the Minidoka Porject as then constructed
did not need all its space in Jackson Lake, and sold 102,000 acre-feet
to various canals in the upper valley above American Falls .,,1

The Milner diversion dam was completed in 1905 and Minidoka dam in 1906.
The latter dam was built about nine feet higher than needed for the
canal diversions and provides about 97,000 acre-feet of usable storage.

In 1915 the Jackson Lake dam was raised and the outlet channel dredged.
This increased the reservoir capacity to 847,000 acre-feet with so­
called bottom rights of about 409,000 and top rights of 438;000 acre­
feet. The latter space is owned by the Twin Falls Canal Company and
the North Side Canal Company.

"The year of 1919 was a severe shock to the Snake River waterusers.
The river runoff was very low and large crop losses were sustained by
users under the various canals, all the way from Ashton to King Hill."l
A river operating organization was set up in the spring of 1919 to deal
with growing problems in the distribution of the waters of Snmee River.
This resulted in the creation of the Committee of Nine and the setting
up of Water District 36 on a year-round basis.

"In District No. 36 on Snake River the work of water distribution
requires constant use of streamflow records. Discharges from the river
and canal gaging stations are necessary daily during the water regula­
tion period. On account of this intimate connection between the work
of stream gaging and water distribution a cooperative agreement waS
entered into in 1919 and has since continued in effect between the
U. S. Geological Survey, State' of Idaho, and Water District No. 36
whereby the District Engineer of the U. S. Geological Survey is
elected annually as watermaster by the Snake River waterusers. An
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executive order authorizes him to hold both Federal and State positions
as part of the Geological Survey's cooperative program with the states.
The r~ological Survey and the State of Idaho c~ntribute towards the cost
of the work from cooperative stream~gaging funds an amount equal to what
it would cost to operate and maintain the gaging stations in ~,e District
that are of general public interest. The balance of the cost of opera­
tions relating to water distribution is paid by the waterusers of Water
District No. 36. The cooperative feature of the work has mada it
possible to get the streamflow records comp<lted and available for use
muc;, more speedily than is the case elsewhere .,,2 This cooperative
agrep.~ent eliminates duplication of work and personnel. The combined
resp0nsibilities provide a challenge and in~erest to those in charge
that would be diminished if the work were divided among two or more
organi7.atio.ns. It has been an effective and efficient arrangement
which might well be copied in other areas of joint Federal-State­
Municipal endeavors.

The Committee of Nine is the executive body acting for the waterusers.
Members are elected from the various areaS of the district to provide
a wide representation. The Committee has no legal authority but its
recorr~endations receive much public support. Its prestige has increased
through the years as a result of calm, studied decisions on countless
controversial matters. "The Committee has gradually grown in influence;
it passes on the annual budget, determines policies and generally acts
in the capacity of the Board of Directors of a corporation of which the
watcrmaster acts as manager. It acted as the Idaho Compact Commission
in the agreement between Idaho and Wyoming for division of the waters
of Snake River between the two states. This plan of river operation
that has evolved on Snake River through 40 years of operating experi­
ence, ranging from extreme drought to heavy floodwater years, is
essentially a democratic plan controlled by the waterusers. in propor­
tion to their respective interests. They have demonstrated their
ability to resolve their differences among themselves. The Committee
of Nine provides an organized well-informed group that can sit down
with the Bureau of Reclamation, for example, and discuss any differ­
ences of ideas as to what ought to be done in the way of water develop­
ment or operation. At times the Committee has strongly opposed plans
of the Bureau of Reclamation for developments on the river but through
mutual discussion it has always so far been found possible to agree
upon a plan that has been mutually acceptable and which has probably
been more equita2le than if one party had been able to impose its will
upon the other."

The watermaster acts as an executive secretary for the Committee of
Nine and supervises the many details of the district operations. Each
year, after his election, he is appointed watermaster by the Idaho
State Reclamation Engineer. He delivers the water in accordance with
court decrees and state law and in this area is under the supervision
of the Idaho Department of Reclamation. In ;ther areas he acts under
the supervisiofi of the District Chief of tile U. S. Geological Survey
or the Committee of Nine. ,:;:

As a result of the 1919 water shortage the government made a 1921
filing on the American Falls reservoir. This reservoir waS completed
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in late 1926, with a capacity of 11700,000 acre-feet, and filled for
the first time in 1927. Canal companies paid for the construction in
advance and could be persuaded to buy only one-half of the available
space. The government paid for the balance of the space. Shortly
after the reservoir waS built, 400;000 acre-feet of space was disposed
of to the old Idaho Irrigation Project on Big Wood River. The Milner­
Gooding canal was constructed for delivery of this water. The remain­
ing 433,000 acre-feet was leased to the Idaho Power Company until
January 1931. Thereafter, it was leased for irrigation to various
canal companiea in the district. It was finally disposed of to various
canal companies under terms of the Palisades contracts.

During the years 1929-42 the Snake River water supply was much below
any previous period of record. Only the 1936 and 1938 years were near
average. Runoff at Moran was about 67% of average in 1930 and 53% in
1934. Heavy crop losses occurred in all the Snake River area and
emphasized the need for additional storage reservoirs. In 1939 the
Bureau of Reclamation completed Island Park and Grassy Lake reservoirs
with a combined capacity of 146,000 acre-feet. These reservoirs,
together with Henrys Lake reservoir which was constructed by the North
Fork Reservoir Company in 1923, took care of the most pressing needs
for storage in the Henrys Fork area. A filing was made by the Bureau
of Reclamation in July 1939 for the Palisades Reservoir. Studies and
negotiations continued until 1952 when construction was started. The
reservoir was completed in 1956 with 1,200,000 acre-feet of usable
storage.

The addition of reservoirs to the river system has introduced complica­
tions in its operation. Perhaps the first was the problem of running
storage water down the river from Jackson Lake and past the upper
valley canals to the lower valley. This required measurements of the
transmission losses in the various sections of the river. Computations
for the 1910 season showed a transmission loss of over 29% between
Jackson Lake and Minidoka dam. Studies in following years showed
variable losses of mostly a lesser amount. By 1925 the losses in the
various sections of the river were fairly well defined. Since that
date practically the same river losses have been approved each year by
the waterusers at their annual meeting. The loss from Moran to
Blackfoot is now accepted as 12.8%. There is a gain in the section
from Blackfoot to Neeley and Neeley to Milner.

The schedule of transmission losses on stored water that has been
approved by the waterusers on the main river during recent years is
as follows: 1.7% Moran to Palisades; 0.8% Palisades to Heiae; 4.4% 13/4'-"{'"
Heise to Lorenzo; 0.5% Lorenzo to Woodville, 6% Woodville to Shelley. '
To compute separate losses to each of the canal diversions would be a
cumbersome matter and one of endless contention among the various
canals. Instead, a uniform charge is made against all of the canals
from Heise to Blackfoot. Prior to the time of Palisades Reservoir a
river loss of 7.25% was added to the storage diverted by each canal
to compute the storage withdrawal at Jackson Lake. Since Palisades
water has been available a loss of 6.5% has been added to storage
diverted to get the reservoir equivalent. This reduction in river
loss is possible since most of the storage water now used is from the
lower reservoir.
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There is enough inflow below Blackfoot so that part of the October 11,
1900, right remains in effect throughout the irrigation season. Prior
to the construction of American Falls Reservoir this inflow was
directly available to the lower canals. With the building of the
reservoir this inflow was impounded. Studies by T. R. Newell" related
the inflow above the reservoir flow line to that below. All signifi­
cant tributaries were measured where they entered the reservoir.
These same points are now measured periodically during the irrigation
seaSon and their total is the measured inflow. The Newell formula
(unmeasured inflow in cfs = 840 plus 1/3 measured inflow) is used to
compute the inflow available to the 1900 right. Since 1964 pumping
diversions from the Portneuf River by the fu,reau of Indian Affairs
have reduced the measured inflow. Theoretical inflow is nOW computed
on Plate 11 of the annual hydrometric report of Water District No. 36.
This theoretical inflow is credited to lower valley canals.

At the time the Government made filings for the Minidoka Project it
also filed on any return flow that might return to the river as a
result of use of water on the project land. This was a departure from
previous practices on the river but was permitted by the waterusers.
No attempt is made to compute this gain on a daily basis. The losses
and gains in all sections of the river are computed on a monthly basis.
The Minidoka Project is credited with the gain from Neeley to Milner
during the period this project is using stored water. In the dry
year of 1961 this amounted to 43,000 acre-feet; in 1966 it was 113,000
acre-feet.

From time to time other entities on the river have requested that they
be given credit for waste water or return flow from their areas. This
has always been denied. Pressure has come especially from the Henrys
Fork area, from which a large amount of water returns to the river.
Again, the practice has been to retain for the natural flow users the
conditions that existed at the time of their decrees. In the case of
the Henrys Fork users and others on the river their projects had been
in use for a long period and were a part of the river system at the
time of the river decrees. The Minidoka Project, however, was a
later project and its return flow became an added source of supply to
the river.

A division of the costs of administering the water district between
users of stored water and normal flow is a matter of consequence. For
many years prior to 1941 the costs were paid for, 60% by normal flow
users and 40% by those using stored water. Since 1941 assessments
have been made in proportion to the amount of water diverted, with no
distinction being made between stored and normal flow diversions.
Some special charges, such as the cost of the groundwater investiga­
tions around American Falls, are assessed against those having a
direct interest in the projects involved.

With the raising of Jackson Lake a difference of 0p1n10n was created
as to the nature of the upper and lower rights in that reservoir.
The matter of holding over from one year to another in the bottom
space storage not used by upper space owners was in dispute. Mr.
Barry Dibble, Superi.ntendent of the Minidoka Project ruled that there
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were no holdover rights in Jackson Lake and top right owners could
only get water after bottom rights were filled. 3

This position was modified somewhat in the American Falls Reservoir
purchase contract s. These provided that upper valley purchaser s of
American Falls space would have the water exchanged each year for an
equal amount in Jackson Lake and would have the privilege of holding
over until the next year any unused portion. The disagreement has
been settled by the Palisades contracts, which provide for holdover
rights on all water in Jackson Lake.

Idaho law permits transfers in the place of use of decreed water.
This process requires the conSent of the Idaho Department of Reclamation
and can be accomplished unless someone can show that he will be injured.
In early yea.s such transfers were made with little objection. It later
became apparent that some of these transfers were creating an additional
demand on the river. For example, water was being transferred from the
Long Island area where the ground water is tributary to the river above
Idaho Falls to the New Sweden area. The ground water is at great depth
in this latter area and does not get back to Snake River above Black­
foot. Return flow which could be used again above Blackfoot if water
was applied on Long Island would be lost if used on New Sweden land.
Such transfers are now permitted but only 50% of the water trans-
ferred may be used at the new diversion. No transfers are permitted
from areas above Blackfoot to points below American Falls.

Users in headwater areas are permitted to divert natural flow in excess
of their decrees in exchange for storage water. In areas where return
flow comes back directly to the stream such users have been permitted
to divert twice as much water as they are charged for storage. This
attempts to charge them for the amount of water actually used.

As new developments have occurred, an attempt has been made to maintain
the natural flow rights as they would have been wIthout these changes.
Early in the season the cuts in decrees are delayed a few days to
compensate for heavy losses to bank storage and evaporation. Later in
the season this stored water is recovered from return flow from bank
storage. With the addition of reservoirs to the river system nearly
all USers now have reservoir storage to supplement their decreed rights.
As a result the former division between the two groups has almost

disappeared.

Additional reservoirs have increased the degree of control on the
river. At the same time they have made more complicated the river
computations. Water is credited to the various reservoirs in accord­
ance with their several priorities. Reservoirs are operated to retain
as much as possible in the upstream reservoirs. This sometimes results
in differences of opinion on reservoir allotments. In 1961 American
Falls Reservoir failed to fill. This waS the first year since 1935
that this had occurred. In the intervening years Island Park and
Grassy Lake reservoirs had been completed. These two reservoirs in
1961 stored 81,500 acre-feet of water that was creditable to the
American Falls priority. Also 55,000 acre-feet of water had been
stored in American Falls that was creditable to Palisades Reservoir
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under terms of the Palisades contracts. These contracts allow
Palisades to store ahead of American Falls up to 259,600 acre-feet
which is available from winter water savings. These savings are
effected by shutting canals off for 150 days during the winter. With
the above adjustments the American Falls right was only 94% filled.
Except for winter water savings, there waS no water available for
storage to Palisades reservoir rights.

There was about 190,000 acre-feet of storage in the three Henrys Fork
reservoirs at the beginning of the 1961 irrigation season. However,
much of this be longed to d<Mnstream reservoirs because of storage
adverse to American FallS and overuse of natural flow without replace­
ment from Henrys Fork reservoirs during the 1960 season. Only 81,000
acre-feet was creditable to these reservoirs. This waS supplemented
by rental of 31,253 acre-feet of American Falls storage from the Idaho
Power Company and 13,000 acre-feet from other sources. It was not
necessary to run any of the Henrys Fork storage down to lower valley
users. At the end of the 1961 season there waS 55,000 acre-feet of
holdover water in the Henrys Fork reservoirs, all of which waS credit­
able to Snake River reservoirs. Fortunately, 1962 was a good water
year, All reservoirs filled and eliminated possible controversies
over the 1961 allotments. In a series of dry years in the future it
will again be hard to convince users on the Henrys Fork that water
stored in their reservoirs may be called upon to supply the earlier
American Falls rights.

At the time American Falls Reservoir Was built there was comparatively
little effect on the river flow by other storage reservoirs. The
reservoir was operated to furnish irrigation water during the summer
and complete filling during the period of flood runoff. This did not
result in the reservoir being full during ice periods and the dam was
not designed to withstand ice pressures.

With the addition of other reservoirs and particularly after Palisades
became available it has been necessary to alter the former storage
practices at American Falls. It can usually be fairly well filled
during the winter period allowing upper reservoirs to be filled by the
heavy spring runoff. American Falls reservoir has been full at several
times while ice was on the reservoir. After the deterioration of the
concrete in the American Falls dam waS discovered it seemed unwise to
permit the reservoir to be full while it was still covered with ice.
Present practice calls for keeping the top 8 feet of space vacant until
ice has left the reservoir. In some years this makes it impossible to
fill the reservoir between the time the ice leaves and heavy canal
diversions begin. As a result water is spilled down the river that
could be stored if a properly designed dam were available. The wasted
water is kept to a minimum by keeping as much water as possible in
upstream reservoirs.

In operating the reservoir system to keep water upstream it is usually
possible to store more water than would be the case if reservoirs were
physically filled in the order of their priorities. In many years
water is retained during the storage season in Palisades Reservoir that
is creditable to the American Falls storage right. When American Falls
later fills physically this water is credited to Palisades.
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Questions arise regarding the right of American Falls to store water
after it has once filled. One point of view is that after the reser­
voir once fills it should not be permitted to store further water
during that season. However, the reservoir storage rights are operated
in the same order as decreed rights for canal diversions. During many
years there is a period in the early spring when users in the lower
valley are diverting more water than is entering American Falls reser­
voir. This occurs before the heavy snowmelt begins and at a time when
storage is likely taking place in upper reservoirs. At these times
American Falls is drawn down below its capacity. At such times water
is being stored in Palisades or other reservoirs that is creditable
to the American Falls right. Later in the season there is more than
enough normal flow in the river to fill all rights earlier than the
American Falls 1921 storage right. This reservoir is then either
refilled physically or credited with the adverse storage in Palisades
or other reservoirs. Here, again, the attempt is to preserve for
American Falls reservoir the storage rights it was entitled to prior
to the time of later reservoirs. While this reduces the amount of
water available to Palisades users in many years it is in accordance
with a proper administration of the decreed rights. During many of
these same years, Palisades Reservoir has already been credited with
American Falls water held over or adversely stored.

Further complications may be faced if an enlarged American Falls Reser­
voir becames a reality. With additional space available in the down­
stream reservoir, some of the~tablished storage practices may be
questioned. Should Palisades or other upstream reservoirs be permitted
to adversely store American Falls water '<bich would otherwise be avail­
able for storage in the enlarged space? Should these same reservoirs
be allowed to hold over American Falls water and have it credited to
their space when the present American Falls reservoir space fills? It
appears to the writer that the above practices have established a right
by use that should not be interfered with by an enlarged American Falls
reservoir. A straightforward approach (and one that would be simple
to administer) would be to allow an American Falls enlarged reservoir
to be credited with only the water actually physically stored above
the present 1,700,000 acre-foot capacity. However, this would not
prevent the top rights from holding water over in the bottom space as
long as it caused no loss of water to the earlier rights.

An enlarged American Falls Reservoir will require surveys to determine
the new contents. This will make it possible to compute the amount of
silting that has taken place during the life of the reservoir.
Crandall3 estimated that this might amount to as much as 2.5% of the
original reservoir space.

Others4 have noted that with an enlarged American Falls Reservoir there
will likely be new land developed in the downstream area. This will
result in a larger withdrawal of water each year from that reservoir.
Under these new conditions it will be necessary to arrive at operating
rules that will not permit upstream reservoirs to hold over and acquire
title to storage that should go to the American Falls rights.
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There is wide difference of opinion as to the merits of an enlarged
American Falls Reservoir. Possibly the most serious objections arise
from the loss of grazing land to the Fort Hall Indiana. Possibly
other low ground in nearby areas could be purchased and exchanged with
the Indians for the ground that would be lost to an enlarged reservoir.
With an American Falls Reservoir of the present size and even after
the development of Lynn Crandall or another upstream reservoir, there
will be years when water will spill to waste that could be stored if
a larger reservoir were available. A dam built at this time should
be usable for up to 100 years. It ts likely that at that time there
will be demand for all possible storage on the Snake River above
Milner.

Footnotes

~istory of Irrigation Development in the Snake River Valley ­
Lynn Crandall

2Snake River • Lynn Crandall

3Open letter in 1954 from Lynn Crandall to Minidoka Irrigation
District

4Martin K. Fulcher, U. S. Bureau of Reclamation, Boise, Idaho
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INTRODUCTIOll

The annual meeting of Water District No. 36 was held at Idaho

Falls on Marcb 6, 1967. R* C. Eagle was reelected as watermaster

for the ensuing year.

The following were elected as members of the Committee of Nine:

Leonard GI'aham, Chairman; Alfred Peters J Vice~Chairman;

C. N. Scoresby, Secretary; Leo ~furdock, R. Willis Walker,
Lester Saunders, Lavon Christensen, Clyde Greenwell,
Lynn LoosU.

Advisory memhers: Glenn Simmons, representing the Bureau
of Reclamation; William Kerner, representing the Gooding
~roject; F. C. Gillette, representing Teton Basin, and
Burden Curtis.

Princi.pal resolutions adopted at the annual meeting 'Were as

follows:

1. That the following transmission losses be charged on

stored water: 1.77.. Moran to Palisades; 0.8% Palisades to Heise;

4.4% Reise to Lorenzo; 0.5% Lorenzo to Woodville; 6% Woodville

to Blackfoot; 4% Henrys Lake to Island Park; 2% Island Park to

Warm River; 0.5% Warm River to Ashton.

2. Adopted a budget of $92,831 to cover the expense of ope~at-

int the District during the coming year, of which it was estimated

tbat $34,000 would be available from Federal and State stream

gaging funds. This budget included an item of $9,000 for installa-

tion of a snm;r pillow and transmitting equipment on the Glade Creek

snow COUrse ..

3.. Recommended the continua.tion of a pool committee to obtain

and allDcate rental ~ater.

4. Reaffirmed support of an integrated multipu~pose Lynn

Crandall project.

1
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5. 'Reaffirmed support for the to"er Teton RecLamation Project.

Precipitation and runoff fot' 1.967 were. above normal,;: The

average precipitation for nine representative stations for tHe water

year ending September 30, 1967, was 17 .. 22" compared to a nOIma.i of

15.48" and t'o 11.99" in 1966. Precipitation for .June and July "as

225% aod 170% of normal, respectively. Demand for water continued

into October and storage deliveries continued in the l~.er valley

until October B.

With the heavy precipitation in June and July and delayed

snowmelt there was sufficient normal flow to supply all needs for

water through July 11. The l1ilner spill was cut off on that date

with all reservoirs fulL. During the October through July period

about 185,000 acre~feet in excesS of Idaho Power Company rights

spilled to "aste past Milner. This spill would have been weh greater

except for the fact that the snoW melt was delayed until the heavy

runoff could be diverted by canals instead of spilling to waste.

Storage deliveries started in the lower valley 00 July 12. The

1916 "floo~watern rights were cut off on July 17. The lowest cut in

rights was on September 11-13 when the Hay 1, 1892 right of the

Corbett Slough waS cut off~

Total usable contents in the reservoir system on October 7

(American Falls time) WaS 2,109,000 acre-feet. This is 52% of

active capacity and the second highest of record.

Discharge at the Minidoka Dam waS cut below the 2,700 cfs power

right for period October 16, 1966 to April 4, 1967.

The Bureau of Reclamation continued studies on the proposed

Lynn Crandall project. Test drilling was carried out at the Fremont



damsite 00 ~eton Rive~. OverbJraen wa~ removed ~t the Ririe damsite
i .

Under the direction of the Co~ps of A~ Engineers prior to makihg

final plans fat' its const:i:uctioIH

The pgr~cins engaged ih water distribution during 1967 were as

follows:

11. C. Eagle
Arthur L. Larson
C. Michael Bennett
L. C.. Anderson

01een DUlIll1ler
Laird Dummer
A, R. Bush
Cha'!'lotte E.. Wood
Arthur \1. Wilson

Seth L. Hansen
O. P. Mortensen
S. B.. Garrett
Elmer Lenz;
Bruce Cole
J. M. Brown
J. A. Balmforth
Ca:r:l .J. Anderson
Leland ll. Hoore
Glenn Simmons
C. R. Finley
Edw. Wilske

James L. Braman
Jim Wilson
John Williams

Watennaster and DePuty Rom. of Reci~tion
Hydraulic Engineer and Deputy Watetmaster
Engineering Technician and Hydrog~aptier

Deputy Watermaster and HydrograpHer ~t
St. Anthony

ll.ydrographer
Hydrographer
Hydrographer
Clerk
Deputy Waterma~ter and Hydrographer,

Teton Basin
Deputy Watermaster, Teton Basin
Deputy Watermaster, Lower Teton River
Deputy Watermaster, Renry~ Fork
Deputy Watermaster, Upper Fall River
Deputy Watermaater, Heise Division
Deputy Watermaster, Rigby Division
Deputy Watetmaster, Idaho Falis Division
Deputy {vatet'Tll<1ster, Blackfoot Division
Deputy Watermaster, Swan Valley Division
Supt. Minidoka Project, Eur. of Reclamation
Supt. Am. Falls Res., Bureau of Reclamation
Asst. Supt. Am. Falls Res., Bureau of

Reclamation
Supt. Jackson Lake, Bureau of Reclamation
Supt. Palisades Res., Bureau of Reclamation
Supt. Island Park Res., Bureau of

Reclamation

Gage Readers: Foster B. Randall, Bruce Cole, ~kB. Irvin Siepert,
R. E. Wagner, Rogers Livingston, R. li. Seymour, Mario M. ?urin,
Roy Flavel, Earl D. Sears, W. A. Templeton, Robert Timmons,
Nalon Humpbrey, Roger Morgan, Lee Peterson.

SNOW SURVEYS

The results of sno~ surveys for the past ten years are sho~n

in tbe following tabulat:.ions~ The figure.s for earlier ye.ars are

shown in pre.vious annual reports of the District. Normals are those
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INTRODUCTION

The annual meeting of Hater District No. 36 toJas held at Idaho

Falts on March 3, 1969. H. C. Eagle was reelected as 'h~atennaster

fOI' the ensuing year.

The following w7re elected as members of the Committee of Nine;

I.eonard Graham, Chainnan; Alfred Peters 1 Vice-Chairman;
C... N. Scoresby, Secretary; leo Murdock 1 R. Willis Walker,
'Lester Saunders, Lavon Christensen, .John Stevenson, Lynn
Loosli.

Advisory members: Glen Simmons, representing the Bureau of
Reclamation; W~11iam Kerner, representing the Gooding Project;
F .. C. Gillette, represeoting Teton BaSin, and Burdell Curti,s.

I
I
l

I
!
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Principal resolutions adopted at the annual meeting 1;o1ere as

follows:

L That the following transmission losses be cbarged on

stoI'ed '\:Jater: 1. 7% HOI'an to Palisades; o. B% Palisades to Heise;

4.4% Heise to Lorenzo; 0.5% Lorenzo to {v~odville; 67. Woodville to

Blackfoot; 4% Henrys Lake to Is land Park; 2% Island Park to Warm

River; 0.5% Warm River to Ashton.

2. Adop~ed a budget of $83,496 to cover the expense of operat-

ing the District during the coming year, of which it Was estimated

that $31,000 m.uld be available from Federal and State stream

gaging funds.

3. Recommended the continuation of a pool committee to obtain

and allocate rental water ..

4. Reaffirmed support of an integrated multipurpose Lynn

Crandall project.

Precipitation for 1969 was normal. The average precipitation for

1



nine r~presentative stations for the water year ending September

30, 1969, waS 15.25" compared to a normal of 15.32. Precipita­

tion for March, April and May was 34%, 63%, and 25% of normal,

respectively. January and June precipitation was 213% and 170%

of norma4~espectively. River regulation was discontinued on

September 24.

The 1969 storage seaSOn waS very unusual, with the heaviest

precipitation of record for the month of January. However, from

mid-February to the first part of June, precipitation waS much

below normal, and even though the run-off forecasts were ~evised

steadily dowmferd~ the heavy demand for water during May and

early June prevented filling Palisades in its own right. American

Falls stored adver'sely in Palisades, and waS theoretically full

on July 1-

The Milner spill waS cut off on May 11. During the October

through July period about 1,978,000 acre-feet in excess of Idaho

Power Company rights spilled to waste past Milner. All reservoir

allotments '(.]ere fi.lled except Palisades which received a Tn.

allotment.

Storage deliveries started in the lower valley on May 9~

Storage charges Hay 9 to July 1 were cancelled by American Falls

adverse storage. in Pa.lisades. The 1916 "£16odwater lt rtghts were

cut off on .July 9. The lo~est cut in rights WaS on September 4

when the October 16, 1890 rights were cut off.

Total usable contents in the reservoir system on October 9

(American Falls time) WaS 1,660,000 acre-feet, This is 41% of

active capacity.



Discharge at the Hinido1ca Dam lo1aS Dot cut below the 2;: 700
Ii:,-.j:

cfs power right.

The BureBu of Reclamat~on continued studies on the proposed

Lynn Crandall project. Pre-construction ~YDrk 'WaS carried out at

the Fremont ?aIDsi.te on Tetqn River.

Henry Eagle died on June 20 after 26 years of outstanding

service in the Hater District 36 o¥fice) ten years as l>1atermaster.

PERSONNEL

The persoDs engaged in water distribution during 1969 were

.:;

3

Watermaster and Deputy Com. of Reclamation,
Hydraulic Engineer and Deputy Watermaster,

Oct. 1 - June 23
Watermaster and Deputy Com. of Reclamation,

June 24 - Sept. 30
Hydraulic Engineer and Deputy Watermaster
Engineering Aid and Hydrographer
Deputy l<1ateroaster and Hydrographer at
St. Anthony

Hydrographer
Hydrographer
Clerk
Deputy Watermaster and Hydrographer~ Teton

Basin
Deputy '\Vatermaster, Teton Basin
Deputy Watermaster~ Lower Teton River
Deputy Watermaster, Henrys Pork
Deputy Watermaster, Upper Fall River
Deputy Hatermaster, Heise Division
Deputy Watermaster, Rigby Division
Deputy Watermaster, Idaho Falls Di~ision

Deputy Watermaster) Blackfoot Division
Deputy Watermaster, Swan Valley Division
Supt .. Minidoka Project, Bur. of Reclamation
Supt. Am. Falls Res., Buraau of Reclamation
Asst. Supt. Am. Falls Res., Bureau of

Reclamation
Supt. Jackson l.ake, Bureau of Reclamation
Supt .. Palisades Res., Buz'eau of Reclamation
Supt. Island Park Res., Bureau of Reclamation

C. Michael Bennett
Ira R. Virgil
L. C. Anderson

H. C. Eagle
Arthur L. Larson

as fonows:

Gage Readers: Foster B~ Randall, Bruce Cole, Mrs. Irvin Siepert,
R.' E. Wagner, Rogel'S J"ivingston, R~ H.Seymour, Mario M. Purin,
Roy Flavel, Jess Jackson, Robert Timmons, Nalon Humphrey, Lee
Pe.terson.

Seth L. Hansen
Val L. RichardS
S. B. Garrett
Elmer Lenz
Bruce Cole
,J. M. Brown
James Gamblin
Al Smith
Vern Ford
Glenn Simmons
Allan Templeton
Tom Gates

James L. Draman
Charles Robinson
John Williams

Harold W. Blauer
- A. H. Bush
Judith R. Zavala
Arthur W. Wilson

1•
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EXHIBIT M

Attached is a true and correct copy of the text of Idaho Department
of Water Resources' Claims Investigation Handbook.

The original of each chapter of this document exists as an
electronic file that is accessed through IDWR's internal web site.

The foregoing Is a true and certified copy 01
the dccument on file at the department 01
Water Resources.

Slgn2!is 2J?'~?f.!j ,2o.fd.u....., ;,J.&, 1.£.<....-/



CLAIM INVESTIGATION HANDBOOK

CHAPTERl

INTRODUCTION

The Idaho Department of Water Resources plays a key role in the Snake River Basin
Adjudication, IDWR receives all claims fm state law based water rights and investigates them
befOle they me considered by the SRBA District Court IDWR investigates them to determine how
it believes each water right should be described, and then submits its recommendations to the
SRBA District Court in the fOlm of a Director's Report Experience in the Test Basins shows that
over 90% of the time IDWR's recommendation to the SRBA District Court is accepted and decreed
without objection. Even when objections are filed conversations with IDWR often result in
agreements between the claimant and IDWR regarding how the water right should be described, In
other words, in most cases the water rights in the SRBA will be decreed in the way that IDWR
recommends,

This fact illustrates that IDWR bears a major responsibility to ensure that the water rights
decreed in the SRBA accurately describe the water uses that the rights authorize and protect This
revised Claim Investigation Handbook has been developed to assist you in investigating the water
right claims in the SRBA Although it is not possible to provide you with a "cookbook" that
describes how every individual claim should be recommended, the guidelines in this manual are
designed to assist you in exercising and developing your good judgment regarding water right
recommendations, It also explains to you the process that will occur from the time you are assigned
a claim until that claim is decreed as a water right

Examinations of claims and preparation of recommendations is complex wOlk. On one
hand there is a temptation to be extremely thorough in this process. On the other, the public cannot
affOld to pay for a "Cadillac" inspection of every water right We are seeking a "Chevrolet"
inspection, maximizing the use of technology to enhance efficiency and accuracy, while developing
a speedy and cost-effective product We are always open to new ways of doing business to achieve
this end,

Remember, this Handbook cannot answer every question, Use your common sense; talk
with your co-wOlkers; talk with your supervisor and consult with your regional Deputy Attorney
General when you deal with a situation not quite answered by this Handbook, In the end, the State
is counting on your diligence, hard WOlk and good judgment to complete the SRBA fairly and
efficiently.

Copies of this manual may be provided to the public when specifically requested, subject to
payment of mailing and/or copying charges, "Subscriptions" for updates will not be available,
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THIS CLAlM lNVESTlGATION HANDBOOK REMAlNS SUBJECT TO REVISION
WITHOUT NOTICE TO ANYONE OUTSIDE OF IDWR.

II.
CLAIMS INVESTIGATION AND RESOLUTION PROCEDURE

This Handbook applies primarily to the investigation, reporting and decreeing of irrigation
and other water rightso Most of the small domestic and stockwater claims were reported by early
19990 The following flow chart lays out the procedure for the processing of these claims from the
time of initial investigation until the water right is decreedo

As you look at the flow chart be aware that investigation/error correction is in IDWR's
hands. IDWR determines how it will investigate water rights and conduct error correction. Any
deviations from the investigation/error correction flow chart must be approved by the Adjudication
Bureau Chief

Following the submission of the Director's Report to the SRBA District Court, processing
of claims is within the Court's jurisdiction and conducted pursuant to Administrative Order No. I.
The SRBA District Court and IDWR cooperated in defining IDWR's involvement in subcases
following the objection procedure However, those procedures were established by the Court, and
IDWR cannot deviate from them if it wishes to provide meaningful information to the Special
Masters during subcase processing. If you have questions regarding the processing of subcases,
contact legal staff with your questions.

Before IDWR's investigation in a basin begins, contractors will provide GIS shape files and
layouts for claims within that basino

Additionally, a public information campaign may be conducted to inform the citizens of that
basino The State Office will inform the Regional Offices if such a campaign commences in their
region"

Claims will be distributed by the regional supervisor to the agents within the region in
discrete groups, based upon distinct hydrologic sub-basins The division of basins into sub-basins
is crucial. It allows for the staging of work efforts by the agents both during the investigation/error
correction process and during the court process. Regional supervisors will direct comparing the
electronic claim inventory with the paper file to ensure that all claims are assigned to an agent.

The agent will want to organize the claims within the sub-basin in a fashion that highlights
the inter-relationships between the rights, sources, and ownershipso For instance, the first rights to
be investigated could be at the top of the drainage and then the rights moving downstream. The
agent must compile a GIS shapefile for all irrigation water rights in the sub-basin. Groupings
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SHAPE FILES AND LAYOUTS CREATED BY CONTRACTOR

'~y R"ECOMMENDAT;O~

c~BLlC I~~I;~;~:~~;:~ .....]
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should allow for a reasonable grasp of the entire group, and reasonable time for field examinations
within the group.

After the agent organizes the group of rights for investigation, the steps for investigation
follow:

A. INITIAL IN-OFFICE INVESTIGATION.

1. Reviewing Claim..Electronic Record and Claim Investigation File.

For each claim, an electronic record was created with an "A" prefix. The "A" record should
be proofed to make sure that it is the same as the written claim and properly coded, including all
amended claims.

A duplicate record with an "R" prefix will then be computer generated for each claim.
When the manual indicates that the appropriate action is to change the claim, it is the "R" record
that is to be changed. The "R" records for a basin will generally not be available to the public until
the proposed recommendations for a basin are distributed. The "R" prefixes will be stripped from
the "R" records when the director's report is filed with the court

Under this procedure, the "A" record will continue to reflect the right as claimed, and data­
entry dllIing the review stage will be limited to those situations where the claim is going to be
recommended differently than it was claimed, or where an amended claim or notice of change in
address/ownership is filed after the "R" record is created.

Every claim also should have a "claim investigation file". This file should contain all
pertinent information regarding a claim Care should be taken to ensure that all Notices of
Completed Administrative Proceeding (NCAP's), changes in ownership and all other documents
relating to a claim are filed in the claim investigation file. When the partial decree is issued for the
water right a copy will be placed in this file and it will be maintained in the vault in the state office
in Boise. The claim investigation file becomes the basis of IDWR's permanent record regarding
that water right

A claim verification report (CVR) should be included in each claim investigation file The
"quick-look" page of the CVR will be used to indicate the extent of the review that needs to be done
and the status of that review The claimant contact checklist may be attached to indicate the type of
claimant contact to be made.

The claim file for each claim should indicate the basis for the recommendation - NOT just
the basis for recommendations that are different than the claim This may be done in the manner
that is convenient for the water agent, but should be appropriate to the degree of complexity It
might, for example, be a remark on the CVR or a separate, more detailed, memo to the file.
Comments in the electronic record are recommended and should reference relevant information. In
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all situations where the recommendation differs from the claim, a brief narrative summary should
be given explaining the reason for the difference,

2. GIS Evaluation

The first step of yom investigation ordinarily will be to either digitize the water rights or
review the digitized water rights provided by the contractor for yom sub-basin, This digitizing
should be conducted pursuant to IDWR standards. GIS Edits & GIS Guidelines

3. Second Round Service.

Once all claims have been digitized for a group or sub-basin, those irrigated acres where a
claim has not been filed should be identified and second round service conducted if necessary.

During investigation of the claims, if IDWR discovers an unclaimed water use (other than
small D&S), IDWR is required to serve a commencement notice by certified mail on all persons
with a record interest in the property on which water appears to be used, Service is not required to
be made to such persons who have already filed a claim in the adjudication, even if for a different
use. This is known as second round service, which is described in more detail by an order issued by
the district court Click here to see the plan,

The state office will prepare a list of the parcels and persons previously mmked for second
round service in a basin. The list should be useflrl for resolving questions as to whether service has
already been made to a particular person or for a particular parceL Completion of second round
service will continue to be primarily a state office effort, supported by regional office input.

4. Review of IDWR records.

The agent needs to review IDWR's records regarding a water use. These records will often
assist the agent in determining the water user's intent when the water use commenced, the historical
use of the water, how the water use has been transferred and changed, and such basic items as
priority date, point of diversion, place of use and so on. Copies of the records, or precise references
to them should be maintained in the claim investigation file.

The following is a basic list of records that IDWR may have regarding a water right and the
statutory citation for how the record is developed .. All agents should be familiar with these records,
where and how they are maintained and the information that is found within them.

Posted Notices
Applications to Lease Water
Approved Applications to Lease Water
Applications to Appropriate Water
Water Right Permits
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Reports of Beneficial Use Investigation
Water Right Licenses
Applications to Change Water Right
Approved Water Right Changes(Transfers)
Extensions of Time Extending Time for Forfeiture
Emergency Transfer s During Drought Conditions
Well Drilling Permits
Well Drillers Reports
Consent Orders
Water Right Claims
Permit Cancellations
Orders Revoking Licenses
BLM Stockwatering Permits, Licenses, Certificates
Reports of Watermasters
Reports of Water Diversions
Reports of District Hydrographers
Water Measurement Reports
Water Right Decrees
Approved Minimum Stream Flows
Dam Plans, Drawings and Specifications
Supplementary Dam Drawings or Descriptive Matters
Carey Act Proposals
Carey Act Contracts
Applications to Enter Carey Act Lands
Certificates of Location of Entry on Carey Act Lands
Proofs of Reclamation and Settlement of Carey Act Lands
Carey Act Land Patents
Carey Act Contractors Annual Reports
Transfers of Water Right in Carey Act Projects
Petitions to Establish Flood Control Districts
Reports of Aquifer Recharge Districts

Idaho Code § 42-217
Idaho Code § 42-219
Idaho Code § 42-222
Idaho Code § 42-222
Idaho Code § 42-222/42-223
Idaho Code § 42-222A
Idaho Code § 42-235
Idaho Code § 42-238
Idaho Code § 42-238b(3)/35I (3)
Idaho Code § 42-243
Idaho Code § 42-310
Idaho Code § 42-350
Idaho Code § 42-50 I
Idaho Code § 42-606
Idaho Code § 42-701(5)
Idaho Code § 42-708
Idaho Code § 42-7061708
Idaho Code § 42-1403/1413
Idaho Code § 42-1503
Idaho Code § 42-1712
Idaho Code § 42-1716
Idaho Code § 42-2002/2003
Idaho Code § 42-2009
Idaho Code § 42-2014
Idaho Code § 42-2014
Idaho Code § 42-2019
Idaho Code § 42-2022
Idaho Code § 42-2037
Idaho Code § 42-2504
Idaho Code § 42-3105
Idaho Code § 42-4212

When you have completed the review of IDWR documents, the GIS information and other
photography in IDWR's possession you should have an initial impression of whether the right
claimed is consistent with IDWR's in-office recorcls. If IDWR's information is consistent with the
claim, then the agent may prepare the preliminary recommendation without further investigation or
claimant contact If the IDWR information is incomplete or does not match the claim, the next step
in the investigation is the initial claimant contact and field examination.
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B. INITIAL CLAIMANT CONTACT AND FIELD EXAMINATION.

1. Claimant Contact.

During the field investigation process, there needs to be some claimant contact in all
cases where the in-office review makes it look likely that IDWR's recommendation will
significantly change or reduce any element of the claim The agent should develop a schedule
of field exams for rights within the sub-basin needing further investigation. The schedule
should allow the agent to concentrate the field work to minimize the number of times the agent
is required to visit an area. The schedule should be developed in cooperation with the claimants
to be visited. The agent may use discretion in the means of contacting the claimant, but the
following information should be conveyed:

.explain the investigation process;

.identify the agent conducting the investigation;

.set an appointment time for the field exam;

.explain that if the claimant cannot be at this appointment, he/she should call to
reschedule the exam within a reasonable amount of time; and
.explain that the claimant should gather all evidence in his/her possession regarding their
water use to show the agent during the field exam.

When arranging for the field exam, conducting the exam, and putting the final
recommendation together you will likely speak with the claimant often A written or taped record
MUST be made and included in the file, which states the name of the person with whom the water
agent spoke, the name of the agent, the date of the conversation, notes of the relevant portions of
the conversation, and notes of any other relevant information the agent has about the issue.

When contacting a claimant that has an attorney of record, you should also contact the
attorney. One time-effective technique is to send the attorney an email when you plan to initiate
contact with the claimant The attorney's email address can be found in the Tucker Legal
Directory, available from IDWR legal staff. In this way you can seek information from the
claimant while keeping counsel informed. Save a paper copy of the email in the file, or place the
electronic version of the email in the electronic document management system, to show we
attempted to make contact with the attorney.

2. Field Examination.

The agent should try in as many cases as possible to do the field exam with the claimant
present to the full extent the claimant wants to participate. Whenever possible the field exam
should be done per an appointment the agent has made with the claimant The following
procedures should be followed during the exam:
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(a,) The agent should always take a copy of the GIS map to the field exam.
(Two copies may be preferable in cases where it appears likely that the claimant
will be asked to mark locations of POD, POD, etc. on the map, The agent should
also have a copy for the agent's own use, since a major pUlpose of the field exam
will be to determine on the ground the tlllth and accUlacy of the GIS map itself.)
If available, the agent should also take a copy of the ASCS map covering that
POD wherever it appears that the claimant may be able to orient himself to the
map better than to the GIS map file,

(b,) The agent should communicate to the claimant during the field exam what
the agent is observing/ what problems the agent is seeing at that time The agent
should also note comments made or information provided by the claimant-­
especially numbers repeated by the claimant (such as acres or inches), information
on previous/historical use, crop rotation, previous owners, or conflicts with
neighbors, The agent should communicate with the water user regarding the
appearance or existence of previous diversion systems that may have served the
property,

(c,) The agent should have the claimant draw or mark on the GIS map (or the
ASCS map if appropriate) the particulars of the water right (e,g, point of
diversion, location of ditches, and especially the boundaries/location of the acres
irrigated), If the claimant cannot draw the particulars on the map the agent should
do so and ask the claimant if he/she agrees. This copy of the map should be
clearly identified for the claim file as the claimant's representation of the
particulars of the water right The agent subsequently will prepare the agent's own
map, which also should be clearly identified in the claim file.

(d.) The agent should try to reach general consensus with the claimant on the
big points dUling the field exam, but the agent must base recommendations on
findings and in some instances agreement may not be possible.

(e,) The agent should take care to photograph land which the claimant asserts
is being used or irrigated, but as to which the agent has doubts--especially areas
which the claimant asserts are irrigated but which do not appear to the agent to
have been irrigated. Notes should be prepared documenting the time, location,
orientation, photographer, other persons present, and content of photographs.

(f.) The agent should ask to examine any documentary evidence the claimant
might have regarding any element of the water right (e,g, date of priority of a
beneficial use right), The agent should make notes (see section (h,) below) as to
what these documents are and what they pUlport to show. The agent should ask
the claimant to send copies of whatever documents the agent believes arc
necessary for retention in the claim file to SUpPo! t the recommendation of any
particular clement of the right If--based upon the field exam and the evidence the
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agent has seen up to that point--the agent believes there is at least an initial
disagreement between the claimant and the agent as to any element of the water
right, the agent should specify to the claimant either orally or in writing what that
initial disagreement is and specify what additional information the claimant might
provide the agent in order for the agent to be able to recommend that element as
the claimant wants it

(g.) The agent should leave a business card or field exam card at the
conclusion of the exam, and should ask the claimant to call if the claimant thinks
of any additional information about any aspect of the exam or the water right that
the claimant thinks the agent should know about. The agent should emphasize
and encourage hrrther communication from the claimant

(h.) Immediately following the field exam the agent should make oral notes of
the conversation and his/her observations on a hand-held tape recordeL That
recording should then be placed and noted in the claim file. The hand-held tape
recorder may not be used to record the agent's conversation with the claimant,
unless the claimant knows that the recorder is being used and the recording is
made with their full permission. This should be done in rare circumstances, but
may be useful to memorialize the observations of an elderly or sickly witness, or
one who may leave the jurisdiction.

If the accuracy of the GIS map can be determined during a "drive by" field examination-­
where the agent would not otherwise meet with the claimant and walk the property--this type of
exam should be done if the parcel to be viewed is near other parcels that are to be investigated
and would not require a special or time-consuming trip. The "ground-truthing" of the GIS map
should be noted on the map by date and time, and the agent's name.

C. PREPARATION OF PRELIMINARY RECOMMENDATION

Following the field exam and the review of the claimant's evidence the agent should be in
a position to make IDWR's preliminary recommendation. If the claimant's information has not
been provided, the preliminary recommendation should be made as if that information does not
exist. The claimant will have another opportunity during the notice of error process to provide
the information

Generally, a right should not be preliminarily recommended substantially "in excess" of the
right claimed.. This includes a priority earlier than the priority claimed, amounts in excess of the
amount claimed, purposes of use in addition to purposes of use claimed, or a total number of
irrigated acres greater than the number claimed. An amended claim (or additional claim) is
required before the excess may be recommended. An amended claim is generally not required to
recommend a different place of use, a different point of diversion, additional points of diversion, or
a longer season of use for irrigation.
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The agent should genemlly assume that the claimant claimed everything the claimant
wanted to claim. The agent may contact the claimant to inquire whether this assumption is correct
or whether they wish to claim the remainder.. This contact generally should not be made unless the
water right is clearly underclaimed. "Clearly underclaimed" means that there is a significant
difference between the claim and a general adjudication decree, license, or the field exam for a
beneficial use claim. What is a significant difference requires an exercise of judgment on the part
of the agent For example, a difference of an acre or two on a forty acre claim might not be
significant, whereas a difference of an acre or two on a claim to a few acres might be.

1. Proof Of Facts.

In many instances the question of what is to be recommended depends on whether a fact has
been sufficiently proven. Absolute proof of every essential fact is never required for making a
recommendation. It is impossible to describe to you what evidence is "enough" to prove a fact The
amount of proof that is required to make a recommendation of a water right depends upon your
good judgment as well as commou sense, with an eye towards the legal burden of proof The
question you must answer in your own mind is whether you feel reasonably certain that your
opinion regarding how a water right should be recommended is based upon reasonable facts,
assumptions and analyses.

The claimant seeking to have a water right confirmed bears the burden of proof to establish
every element of his or her water right. You should feel free to ask the claimant what information
they have or could submit at trial that supports their water right Consider what the Court would do
if presented with a certain piece of evidence or testimony. Remember that because this is a civil
case the standard of proof the Court will apply is whether a certain element is more likely than not
correct.

A good example is proof of priority of beneficial use claims. The claimant submits some
information supporting the priority date claimed. Absent contradictory information, the claimant's
information would likely be accepted by the Court as meeting the claimant's burden of proof. In
this situation the claimed priority date could be recommended. If IDWR has other information
which contradicts the claimant's information, then the claimant may be asked to clear up the
confLlsion, if they can, and then all of the relevant information should be "weighed" to determine if
the claimed priority is correct

In determining the facts for purposes of recommending claims, the water agents will have to
make some close calls Make a reasonable attempt to gather the relevant evidence; exercise good
judgment in evaluating that evidence; and document the evidence for the file in case it is needed in
court later. All the available information should be documented for the file, not just the information
supporting the recommendation; for the file to justify the recommendation it must also show the
contradictory information that was considered in making the recommendation.

Documentation of information upon which the facts are determined is very important The
more complicated the claim, or the more likely the claim is to be contested, the more important the
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documentation is" "Documentation" does not necessarily mean that the water agent has to find
written evidence before a fact can be determined; it does mean that if a determination is based on
information that is not in writing, the agent should prepare written or taped notes for the file"

It is important to remember that once a recommendation is made it is not locked in stone"
The claimants will have an opportunity to file notices of error with IDWR to IDWR's proposed
recommendation, and will have the opportunity to file objections with the district court to the
director's report More information may become available as part of these processes"

2. Proof of Ownel'shi(!

IDWR will generally not require proof that the claimant is the owner of the water right
claimed or that the right was not initiated in trespass for purposes of preparing the recommendation"
Ownership issues should be investigated, however, in the following circumstances:

(a") Duplicative claims - different claimants file claims to the same water right or
the same portion of a water right (See page 2 of Chapter 12);

(b") There is reason to believe, from information already available to IDWR, that
there is an ownership or trespass problem"

3. Disallowal Recommendations.

A claim recommended for disallowal should have a status of "I"" The claim should include
a GENeral remark indicating the basis for disallowaL Adjudication Memo #32 lists standard
remarks for basis for disallowal (the "P" prefix remarks), If none of the standard remarks seem
appropriate, then the water agent should contact legal staff

The recommendation should also include a standard condition that offers a brief explanation
of the basis for disallowal and additional explanation should be provided in the comment field"
Adjudication Memo #32 lists the conditions for the standard bases for disallowal (the "P" prefix
conditions, which are numbered the same as the "P" prefix remarks to which they correspond) and
see Chapter II for disallowals based upon forfeiture and abandonment [The disallowal conditions
will print only in the proposed recommendations, and not in the report (see Adjudication Memo
#32 as to the proposed recommendation/notice of error procedure). It is not necessary to delete any
other conditions in the claim record, because the computer will ignore other remarks in a claim
record with an "I""

4. A(!(!lications For' Transfer.

Generally, the agent should consider an approved transfer in the same fashion as a water
right license, Conditions of approval should be carried forward in the recommendation if they
modify an element of the right or are necessary for the administration of the right. However,
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because transfers may be ongoing, care must be taken to be sure that the transfer process is
coordinated with the recommendation process, Questions should be directed to legal counsel.
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(a.) Application approved after claim filed but before recommendation is final.

The adjudication statute requires the claimant to amend a claim consistent with an approved
transfer. An approved transfer will be deemed to amend the claim without the claimant having to
file an amended claim. Allocations staff will send copies of the approved transfer to the region, and
regional adjudication staff should include it in the claim file and data-enter the changes in the "A"
record (and the "R" record, if one has been created).

(b.) Application pending at time recommendation prepared.

If an application for transfer has been filed for a change in use that was made prior to
commencement of the adjudication, then it may be possible to recommend the change as an
accomplished transfer, in which case the administrative transfer proceeding is unnecessary. If the
change is to be recommended in the report, then allocations staff should be informed of the
recommendation.

If thc transfer applied for may not be recommended as an accomplished transfer, then the
right should not be recommended with the changes proposed in the transfer application until the
transfer has been approved and the order approving the transfer has become finaL

5. Permits FOI' Which Proof of Beneficial Use Was Filed Prior to Commencement.

There are some permits on file with IDWR for which a proof of beneficial use was filed
prior to commencement but for which a license will not have been issued at the time the permit is
investigated for purposes of preparing the director's report. Water allocations staff will be
coordinating with adjudication staff to ensure that licenses are issued for these rights prior to filing
the director's report to the extent possible. Once the license is issued, then the claim should be
recommended as based on a license, and an enlargement or accomplished transfer should be
reviewed in generally the same manner as any other enlargement or accomplished transfer of a
licensed right

There is, however, one important caveat For various reasons, there has in some cases been
a substantial period of time between the filing of the proof of beneficial use, completion of the
licensing field exam, and the issuance of the license. An enlargement or accomplished transfer
must have occurred prior to commencement of the adjudication to be claimed in the adjudication,
but cannot be claimed based on a permit. The problem that arises from the lapse of time is that a
claimant could be prevented from claiming an expansion or change in use that occurred prior to
commencement because the water use was still based on a permit at that time.

This problem will be resolved, for purposes of the enlargement and accomplished transfer
analysis, by treating the right as if the license were issued when the proof of beneficial use was
submitted. The result of this policy is that I) an enlargement should not be recommended with a
priority date earlier than the date the proof of beneficial use was submitted, 2) the date of change for
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purposes of the injlllY analysis will be deemed to be no earlier than the date the proof of beneficial
use was submitted, and 3) an enlargement and accomplished transfer should not be recommended
for a right for which the proof of beneficial use was submitted after commencement of the
adjudication.

There is another situation where coordination of the efforts of adjudications and allocations
staff will be very important In some cases, the extent to which beneficial use has been made of a
permit pending action by the allocations staff is dependent on the nature and extent of other water
rights, the use of which is combined with the permitted right Where the claim to be investigated is
pending action in the water allocations section, or overlaps with another right pending action in the
water allocations section, adjudications staff should coordinate with allocations staff, in a timely
manner that allows both sections to meet their schedules.

6. Enlargement claims.

Before any enlargement claims may be recommended plllsuant to Idaho Code § 42-1426
they must be published. Prior to completing the preliminary recommendations for a sub-basin
the agent should identify all enlargement claims. Type II enlargements will be easy to identify.
Type I enlargements are more problematic.

Under Idaho Code § 42-1416(1) holders of previously adjudicated water rights were
presumed to have validly applied all of the water being used at the time of the SRBA with no
change in priority. This allowed holders of adjudicated water rights to claim all of their water
use under their previously adjudicated right under one claim, even if there was an enlargement in
use. These claimants claimed, and in the test basins were recommended, one water right with one
priority date .. These are Type I enlargements.

Under Idaho Code § 42-1416(2) holders of unadjudicated water rights who expanded
their use in violation of the mandatory permit requirements were presumed to have created an
additional water right with a priority date as of the completion of the expansion.. These claimants
claimed, and in the test basins were recommended, two water rights with differing priority dates.
These are Type II enlargements.

During the initial investigation and claimant contact the agent should solicit any
additional claims for Type I enlargements that claimants wish to file. See [LINK TO the Memo
of October 27, 1997] Enlargement Memo, that is designed to assist you in identifying these
situations After the filing of any additional claims the agent should arrange for publication of all
enlargement claims at the same time the preliminary recommendations are sent to the claimants.
This starts the 120 day period for the filing of petitions to assert injllly DlIling this time period
the notice of enor process will be conducted

D. NOTICE OF ERROR PROCESS

1. Overall Approach.
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I, Goals of Notice of Error Process: The Notice of Error (NOE) process is to be
implemented to achieve the following goals:

(a), To ensure that each water right recommendation in future director's reports
is as accurate as possible;

(b), To resolve all disagreements between IDWR and the claimant--that
possibly can be resolved--before the recommendation of the claimant's
water right is included in the director's report, so that most objections filed
to recommended water rights are third party objections;

(c)., To identify as early as possible those disagreements between IDWR and
the claimant that cannot be resolved through negotiation or alternative
dispute resolution prior to the filing of the director's report, to prioritize
those issues by degree of complexity per IDWR's case management
system, and to direct them onto the appropriate track for resolution by the
SRBA Court.

2. Notice of Error Procedures.

Once the agents have investigated all claims in a basin the agents prepare the preliminary
recommendations, Each claimant within the basin will then be sent the preliminary
recommendations of each of that claimant's claims from the State Office The NOE mailing will
consist of:

(i) An introductory letter from the Director
(ii) an introdnctory letter from the SRBA District Court urging people to participate;
(iii) one page of instructions and explanatory material;
(iv) the preliminary recommendation with the GIS map, and
(v) the NOE form
(vi) a return envelope for the NOE

The NOE forms will be due to the regional office within 30 days of the NOE mailing,

L The introductory information will set a time for a public meeting which
will be conducted as a "settlement faiL" The public meeting will be held in the evening at a
central location in the reporting area, At that meeting IDWR and Attorney General's Office
personnel will be available to answer questions and settle disputes, Claimants will also have the
opportunity to set an appointment to discuss their rights, NOE form will be collected at this
meeting, If claimants do not attend the public meeting, they will be able to mail their NOE forms
to IDWR,
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2, Sorting of NOE Return Forms: The NOE forms will be sent back
directly to the regional offlccs The agent who prepared the preliminary rccommendations will
receive the NOE forms for those recommendations for placement in the claim file, At that point
the agent will sort all water right recommendations into one of three categories:

(a,) Recommendations for which no NOE form is returned will be considered
to be completed and that recommendation is ready to be sent to the state
office for inclusion in the director's reporL Presumably (hopefully) no
objection will be received and this right will be decreed as recommended
unless a third party objection is received

(b,) Recommendations for which a NOE form is returned indicating minor
concerns such as changes of address, clerical erIors, and other changes that
the agent feels can be corrected, The agent should make the changes and
document the reasons in the claim file, Time permitting, the amended
preliminary recommendation should be sent to the claimant with a form
letter indicating that the requested change had been made as shown on the
revised preliminary recommendation, These recommendations will then
be ready to be sent to the state office for inclusion in the director's reporL
Presumably (hopefully) no objection will be received and this right will be
decreed as recommended unless a third party objection is received,

(e,) Recommendations for which a NOE letter is returned which indicate that a
meeting should be held with the claimant to review the basis for the
recommendation and the basis of the claimant's concerns, Claimant
conferences should be set up for these claimants,

3, Claimant Conferences: For NOEs requiring more than form letter
response, the agent, legal counsel, and, if necessary, a State Office technical staff person should
meet to discuss the NOEs, Based upon this review they should cooperatively develop a schedule
of claimant conferences for all NOE claimants, When a workable schedule has been developed,
contact should be made with the claimants to set up a conference,

The claimant contact should:

.acknowledge IDWR's receipt of their NOE card;

.set an appointment time for the claimant conference;

.explain that if the claimant cannot be at this appointment, he/she should call to
reschedule the appointment within a reasonable time; and
.explain that the claimant should bring all evidence in his/her possession regarding thcir
NOE to discuss at the conference,

IDWR should bring all information upon which it relied in preparing the recommendation
to the NOE conference. IDWR will be represented by the investigating agent and legal counsel
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with authority to enter into a settlement agreement on the spot The conference will be primm ily
an information sharing meeting. The agent should explain--and show to the claimant--all
information the agent relied upon in making the proposed recommendation The claimant in turn
should show the agent all information in the claimant's possession that supports the claimant's
position. The agent should make for the claim file copies of all documents provided by the
claimant If possible, agreement should be reached as to each element of the water right to be
recommended in the director's report The agent should draft all changes to the proposed
recommendation at the conference (e.g. by writing the changes on the face of a copy of the
proposed recommendation.) The agent and the claimant should then sign a brief written
agreement that this is how the water right will be recommended in the director's report These
recommendations will then be ready to be sent to the state office for inclusion in the director's
report after the agent has completed any necessary data entry. Presumably (hopefully) no
objection will be received and this right will be decreed as recommended unless a third party
objection is received.

The agent and legal counsel should review all claims for which an agreement on IDWR' s
recommendation was not reached in the claimant conference This should be the only category
of recommendation that might be objected to by the claimant The nature of the dispute should
be classified as Class I or Class II under Administrative Order No. I The claim investigation file
should be reviewed to ensure that the necessary exhibits are contained in the file. The agent's
next involvement with this matter, if any, will be in the context of a subcase proceeding.

E. SUBCASE PROCEEDINGS

If an objection is filed to a recommendation the final decision regarding that water right
claim will be made by the SRBA district court The level of involvement by the agent will
depend on whether the case is a Class I or Class II case. The following is a quote hom the
Administrative Order No. I which describes the difference and IDWR's involvement in each
type of case:

2 DEFINITIONS

:I; :I: :I:

y. SlIbcase - A water right which is the llIbject 01 allY post-Director's Report
pleadillg.

(I) Class Olle SlIbcase - Subcases where Ihe differellce betweell the
Director's Report alld the claim is less thall 40 acres alld/or the differellce ill
qualltity is less thall 0.80 (Is alld all claims where the o/~jectioll relates 0111)' to
OWller idelltificatioll, priority date, source or poim (~I diversioll

(2) Class Two Subcase - Subcases 1101 illcluded ill the delillitioll (H
Class Olle Subcase
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NOTE The purpose of .,eparating subeases illlo two
classifieatiollS is to expedite the SRBA and provide claimants a
speed)' and cost-~/Tective method to litigate cases where the
dUt'erence between the Director's Report and the claim is less
significant, as in the Class One Subcases. This allows the court,
the parties and IDWR to fows more time and resources on
resolving the moresignificalll issues associated with Class Two
mbcases.

10. PROCEDURE FOR WATER RIGHTS WHERE AN OBJECTION HAS
BEEN FILED

a. When the first o/~jection to a recomlllendation or abstract isfiled, a
subease flle shall be opened and separately docketed on IWATRS. The water
right number becomes the subcase number All subsequent tilings for that water
right, including o/~jectiollS and responses, will be docketed under that subease,

b. Subeases will generall)' be referred to a Special Master by an
Order ofR~ference.

c. Unless otherwise ordered by the Presiding Judge or a Special
Master, each subcase shall proceed separatelyfi'om other subcases or matters at
issue in the SRBA.

d. No later than 30 days ((fier the objection period has expired, IDWR
.shall flle a case management report with the court dividing each reporting area
into Class One and Class Two Subeases.

e. Scheduling

(1) Class One Subeases -

(a) At the end of the objection period, the court lIIay
hold WI Initial Hearing for each subease. At the Initial Hearing,
each claimwl! and/or o/~jector shall be given an opportunity 10

meet with IDWR in WI attempt to reconcile the difTerence between
the Director's Report, the clailll and the o/~jection(s) j(H each
\'ubease It the o/~jection(s) CCIIlllot be reconciled, the court shall
set the matter f{n trial. The clailllant and objecting party, if any,
must be present at the Initial Hearing,
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(b) The trial should be held within 45 days of the Initial
Hearing unless otherwise ordered by the Special Master

(2) Class Two Subcases - At the end of the objection period,
the court shall hold a Scheduling Co/{ference under I.R.CP 16(b). These
subcases shall proceed under the cou/I's scheduling or pre-trial order.

(3) Discretion of the Presiding Judge or Special Master - On
motion of any party to the subcase or as ordered by the Presiding Judge
or Special Master, a subcase may be reclassified and proceed
accordingly.

f Amendment of Claims

(I) Class One Subcases - Absent leave (ll court, claims shall be
amended at or before the Initial Hearing e.xceptfor the name and address
of the claimant which may be amended at any time

(2) Class Two Subcases - Absent leave of court, claims shall be
amended no later than 14 days qfter the Scheduling CO/{ference e.xcept for
the /liune and address of the claimant which may be wnended at any time.

(3) IDWR investigation of wuended claim - The court may
request that IDWR prepare an Amended Director's Report for any
amended claim, including claims amended at trial to col{form to the
evidence. The claimant may be ordered to pay all necessary costs
associated with investigating and reporting the amended claim.

g. IDWR Involvement

(I) Class One Subcases - Except where a party calls a
representative iJ/IDWR as its own witness, the role iJl IDWR will be
limited to presenting geographic h{fiJIIl/ation (GIS) in the finm iJl an
illustratiol/ depicting the place iJl use and point (!f diversion IDWR may
also provide any documents such as perll/hs, licenses, decrees or transfers
which may be relevant to a claim. A party calling IDWR as its own
witl/ess must notif>' IDWR, in writil/g, 7 days prior to trial.

(2) Class Two Subcases -

(a) Within 14 days filllowing the Scheduling
COl1ference, IDWR shall serve on each party w/ qftidavit selling
forth the fi/ctual basis of IDWR's recommendation on the disputed
element(s). IDWR sl/(/llfile the atfidavit with the courf The court
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may consider the qfjidavit lor any pre-trial matter or in lieu of any
direct testimony by the IDWR qfjiant at trialo

(b) IDWR must be noti/ied, in writing, at or b~lore the
pre-trial conference, slrould wry party clroose to cross-examine tire
IDWR qlliant or call a witness limn IDWR at trial

(3) Discretion of tire Presiding Judge or Special Master -
Notlring Irerein shall prevent the Presiding Judge or Special Masterfjom
calling a represellfative of IDWR as its own witness consistellf witlr I.R.E
706 or 614for Class One or Class Two Subcaseso

The SRBA attorneys will be establishing case files, especially in the Class II cases, before
the objection period has closed. During that time you will be contacted to assist in the
development of the necessary evidence to be filed by IDWR In IDWR's case management
report to the SRBA district court subcases will likely be grouped in the sub-basin format under
which claims were assigned to you. This should assist you in scheduling discrete time periods
when you will need to be in court. Your assigned counsel will keep you informed of the progress
of your caseo

F. THE OBJECTION SETTLEMENT PROCESS

When an objection has been filed to IDWR's recommendation, "settlement" negotiations
often commence between the objectors, any parties filing a response and IDWR. IDWR's role in
the negotiations is to ensure that any settlement that is reached reflects a reasonable description
of the water right(s) at issue based upon the information brought to it by the parties After
reviewing a proposed settlement IDWR either concurs by signing a Standard Form 5, or
recommends that the settlement not be adopted by the SRBA District Court If IDWR does not
concur in a settlement, the subcase will go to hearingo

The settlement process is a collaboration between IDWR staff and their legal counsel.
The Regional Supervisor will identify who the responsible agent will be for subcases in that
region. This should OCCl1l as legal staff is preparing the case management report for a basirL In
the event that due to other assignments the regional agent responsible for the water right does not
have sufficient time to actively support the objection resolution process, the Regional Supervisor
for the agent should seek assistance from the State office for a proxy agent to conduct these
duties. Generally, the legal counsel for a region will be the responsible attorney for subcases
arising in that regiono

The original claim file should be pulled and placed with the responsible agent.
Documents in the claim file will be copied and provided to legal staff as they prepare the case
management report. Copies of claim files should be provided to legal staff within two weeks of
the close of the objection period. Upon settlement of the case, or following trial, and issuance of
the partial decree, the original claim files should be forwarded to the State office for storageo
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Counsel will take the lead in communicating with the parties or their attorneys in the
settlement process, The agent responsible for that water right must work closely with counsel to
be sure counsel is fully informed regarding the basis for IDWR's recommendation, and to set the
factual framework within which IDWR would be willing to agree to a modification of its
recommendation, The agent should not be "locked in" to a recommendation and should have an
open mind regarding information provided in the settlement process, All Standard Form 5
agreements must be approved by the agent and approved as to form by their legal counseL

Settlement negotiations can often begin immediately after the filing of the objection, but
typically the negotiations commence after the filing of IDWR's case management reporL The
negotiations can be informally structured before any action by the SRBA District Court, can be
driven by the setting of initial hearings or status conferences, or can be formally commenced by
the scheduling of a court ordered settlement conference Legal counsel will ensure that agents
are kept informed and involved in all settlement negotiations, Staff must make time to ensure
that the negotiation process moves quickly to resolution

m.
BASIC IDAHO WATER LAW

A. Water Rights.

I. Basic Legal Regime.

The appropriation doctrine of water rights has prevailed in Idaho since before statehood,
Malad Valley lrrig, Co, v, Campbell, 2 Idaho 411, 18 P, 52 (1888), The state constitution

approved by Congress on July 3, 1890, endorses the appropriation system of water rights,
IDAHO CONST, arL 15, § 3 (26 Stat 215), The Idaho Supreme Court held at an early date that a
prior appropriator has a superior right over a riparian water user who subsequently applies the
waters to a beneficial use, Drake v, Earhart, 2 Idaho 750, 23 P 541 (1890)" The appropriation
doctrine governs the use of both surlace and ground water in Idaho, IDAHO CODE §§ 42-lO.3 and
42-229

A water right in Idaho is defined by the historic beneficial use of the water. This historic
use is generally described by the following elements or descriptors: date of priority, amouot, season
of use, purpose of use, point of diversion, source and place of use, ld § 42-1411; Olsen v, Idaho
Dep'l of Water Resources, 105 Idaho 98,666 P2d 188 (1983), A water right holder may use
water up to the limits of that historic use so long as such use is both beneficial and has not been lost
by transfer, forfeiture, abandonment, or advelse possession,

a. Beneficial Use.

An appropriation of water must be for a useful or beneficial purpose, IDAHO CODE § 42­
104 There is no statutory limitation on what uses are beneficiaL The state constitution recognizes
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agriculture, mining, manufacturing, milling, power and domestic purposes as beneficiaL IDAHO
CONST art 15, § 3 The Idaho Supreme Court has held that the beneficial uses set out in the
constitution are not exclusivec Slale Dep'l of Parks \Ie Idaho Dep'l of Waler Admirrc, 96 Idaho 440,
530 P.2d 924 (1974) (commonly referred to as the Malad Canyon decision)c The court found
recreation and scenic beauty to be beneficial uses of water under appropriate circumstances. Id

The legislature in 1996 approved statutory changes recognizing as a beneficial use of water
the acquisition and holding of water rights by a municipality to provide for future growth. 1996
IDAHO SESS. LAWS 967, codified at IDAHO CODE §§ 42-202, 42-202B, 42-217, 42-219, 42­
222c The changes provide that a Iicensc may be issued to a municipal provider for an amount up to
the capacity of the system constructed provided that the director of the Department of Water
Resources determines that the amount is reasonably necessary to provide for the existing uses and
reasonably anticipated flrture needs within the service area of the municipality. !do § 42-219. The
director is required to condition the license to prohibit any transfer of the place of use outside the
service area, or to allow for a change in the nature of use for amounts held for reasonably
anticipated future needsc The law defines "municipal providers" to include (I) cities, counties and
state institutions; (2) corporations or associations holding a franchise to supply water for municipal
purposes; and (3) corporations and associations supplying water through a regulated "public water
supply" system. Id. § 42-202B.

b. "Public" Waters Subject to Appropriation.

Idaho Code §42-1 0 I declares, "All the waters of the state, when flowing in their natural
channels, including the water of all natural springs and lakes within the boundaries of the state
are declared to be property of the state .c.. " All natural springs and lakes are therefore public
waters, subject to appropriation, subject to the laws that establish the procedures for making an
appropriation, subject to the laws that govern the distribution of water, and subject to the laws
that govern the adjudication of water rightsc

A natural channel is "a stream of water flowing in a definite channel, having a bed and
sides or banks" Hutchinson vc Watson Slough Ditch Co., 16 Idaho 484, 101 PI 1059 (1909). The
flow of water need not be constant, so an intermittent stream that has a flow only in springtime is
still a natural channeL Ide The channel must have some element of permanence, but proof of
ancient age is not required. Scott v Watkins, 63 Idaho 506, 122 P.2d 220 (1942) A stream does
not lose its character as a natural channel just because it flows through a marsh that lacks definite
sides. Bachman v. Reynolds Irrigation District, 56 Idaho 507, 55 P.2d 1314 (1936). Nor does a
stream lose its character as a natural channel just because part of the channel has been artificially
creatcd Poole v Olaveson, 82 Idaho 496, 356 P2d61 (1960).

Ground water has also been declared public property by statute. Idaho Code § 42-226. A
permit must now be obtained to appropriate ground water Idaho Code § 42-229 The Idaho
Supreme Court held that the statute did not deprive the overlying landowners of their property
without just compensation. State ex reL Tappan vc Smith, 92 Idaho 451,444 Pc2d4 I 2 (1968).
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c. Water Not Subject to AppI'Opriation.

Some uses of water do not need to be authorized by a water right and do not receive water
right protection These uses are rare and their existence has little or no practical impact on the
SRBA The statutory provisions regarding so-called "private waters" do not really describe water
that is not subject to the water rights laws,

i. Diffused Surface Water

Use of diffused water does not require a water right A landowner has the right to use
diffused surface water occurring upon the landowner's property before it joins a natural stream,
lake, or other public source, Killg II, Chamberlaill, 20 Idaho 504, 118 P,2d (1099), Diffused,
surface water is water on the surface of the land "from rains and melting snow, but is in no way
fed from any natural stream or regular flow of water", before it enters a natural channeL Killg,
Difflrsed surface water does not include percolating water from springs, or flood flows, because
such waters are fed by a regular (albeit intermittent) flow of water. Whether a particular SOlllce
is difflrsed slllface water is a question of fact, and the answer may involve difficult issues as to
the SOlllce of water, when it enters a natlllal channel, and whether it is a significant SOlllce of
water to a public water source,

There may also be a question as to when there has been a "captllle of diffused surface
water", For example, terracing is a common practice of dryland farmers in eastern Idaho The
terracing enables the fanner to make better use of the rainfalL This is a "capture of diffused
surface water", The damming of natlllal swales to collect surface water is a common practice in
northern Idaho This is a capture of diffused slllface water if the water has not formed into a
definite natural channel at the time of capture,

ii So-Called "Private Waters"

Idaho Code §§42-212 and 42-213 use the term "private waters" in their headings, The
actual text of these sections does not, however, describe private water that is not subject to
appropriation, Idaho Code §42-212 provides:

Diversion of private waters, - The department of water reSOlllces is hereby
prohibited from issuing or granting permits to divert or appropriate the waters
of any lake not exceeding five (5) acres in surface area at high water mark,
pond, pool or spring in this state, which is located or situated wholly or entirely
upon the lands of a person or corporation, except to the person or corporation
owning said land, or with his or its written permission, executed and
acknowledged as required for the conveyance of real estate,

Idaho Code §42-213 provides:
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Diversion of private waters - Applicants must show right of way, - All
applicants to the department of water resources or permits to divert or
appropriate the waters of any lake, pond, pool, or spring shall state whether
such lake, pond, pool or spring is wholly or entirely located upon the land of
any person or corporation other than the applicant, and, in the event that it is,
such application shall state that the applicant has the written permission from
such owner, executed and acknowledged as required by the provisions of the
preceding section to divert or appropriate such water,

The only unique attribute of water bodies that qualify as the "private" waters described in
Idaho Code §§42-212 and 42-213 is that an applicant for a permit must have a written right of
way from the owner of the land where the source is located, and that the application must state
whether the application is for private water and whether the applicant has a written right of way,
The waters described in those sections continue to be "public" waters subject to appropriation

HI. Practical Considerations in the SRBA.

Whether or not water rs subject to appropllatron has no practical consequences for
IDWR's activities in the SRBA, In claims taking the claimant must determine whether or not
they need a water right for their water use, If they file a claim they are protecting their water
right If they do not file a claim they are gambling that their water use does not need a water
right If it later turns out that the water use does require a water right, the water user would be
barred by the provisions of Idaho Code § 42-1420 from claiming a pre-SRBA water right The
assessment of the risk of not filing a claim must be made by the claimant, not the claims-taker,
no matter how insistent the claimant's demands for advice.

The department does not investigate whether the claimant of an existing right to the use
of water rights of way for the point of diversion or the rest of the water delivery system at the
time the appropriation was established, The adjudication deals with existing rights, and where a
party has an otherwise valid water right, the water user must have had rights of way for the water
delivery system, Otherwise, the landowner would have denied the water user access and thereby
prevented the completion of the appropriation, Where a party has an established use, the issue of
the whether the water user has a right of way is appropriately litigated by the water user and the
owner of the land who claims that the water user lacked the necessary rights of way The
landowner would presumably raise this issue by filing an objection to the director's reporL

d. Instream Uses.

Water rights lor instream uses are recognized in Idaho, The common understanding has
been that such uses are recognized only when acquired by a state agency pursuant to statute See
IDAHO CODE §§ 67-4301 to -4312 (Department of Parks and Recreation) and id. §§ 42-1501 to
-1505 (Water Resource Board). A recent decision by the SRBA District Court holds that a
diversion is not necessary to create a water righL This potentially would allow for others to hold
instream flow rights, This decision is being appealed to the Idaho Supreme CourL In addition, the
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Idaho Supreme Court has held that the Department of Water Resources has a duty to consider the
need for instream flows for fish and wildlife habitat, aquatic life, recreation, aesthetic beauty,
navigation, transportation and water quality before approving an appropriativc water right Shokal
v, Dunn, 109 Idaho 330, 707 P 2d441 (1985),

e. Measure of the Right.

The rate of flow of a water right is measured in cubic feet per second (cfs), and the volume of
stored water is measured in acre-feet IDAHO CODE §§ 42-102 and 42-202, One cfs, is equal to
fifty miner's inches in Idaho When water is used for irrigation, no license or court decree may allot
more than one cJ,s, of water for each fifty acres of irrigated land unless it can be shown that a

greater amount is necessmy. /d. § 42-220, When flood or winterflow waters are stored for later
irrigation use, no more than five acre-feet of water may be stored for each acre of land to be
irrigated, lei § 42-202

The amount of water that may be diverted under a water right is limited to the historical
beneficial use and further limited, at the time of use, to the amount necessary to satisfy the
beneficial purpose served by the right. See Glavin v, Salmon River Canal Co" 44 Idaho 583, 589,
258 P. 532, 534 (1927); Coulson v, Aberdeen-Springfield Canal Co" 39 Idaho 320, 323-24, 227 P
29, 30 (1924), No water user is entitled to make a wasteful use of water. Twin Falls Land &
Wafer Co, v. Twin Falls Canal Co" 7 F. Supp. 238, 251 (D, Idaho 1933), The Idaho Supreme
Court has held that many factors enter into a determination of the appropriate duty of water for a
particular use based upon considerations of beneficial and economical use, See Uhrig v, Coitin, 72
Idaho 271, 274, 240 P2d 480 (1952), In addition, an appropriator is entitled to a reasonable
allowance for loss in conveying the water from the point of diversion to the place of use. Martiny
v, Wells, 91 Idaho 215, 219, 419 P2d 470, 474 (1966); Basinger v, Taylor, 36 Idaho 591, 597,
211 P, 1085, 1086(1922).

The Idaho Supreme Court recently ruled that the description of a water right may not be reduced
from the historic beneficial use by considerations of current beneficial use, absent a finding of
forfeiture, abandonment, adverse possession or other voluntary change such as a transfer. In re
SRBA, 1997 WL 564393 (Idaho Sept. II, 1997),

f. Adjudications.

Three types of proceedings exist for the court adjudication of water rights: private
adjudications under IDAHO CODE § 42-1404; general adjudications under IDAHO CODE §§ 42­
1405 to -1423; and summary supplemental adjudications under IDAHO CODE § 42-1424 A
private adjudication determines those water rights necessary to resolve a local dispute. A general
adjudication determines all rights to the use of water flam a water system, A summary
supplemental adjudication may determine rights developed subsequent to the entry of a decree in a
private or general adjudication, or determine preexisting rights of a claimant not made a party to the
earlier proceeding.
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The Idaho Supreme Court recently issued a decision regarding the effect of a prior adjudication
in the SRBA III Ie SRBA, 1997 WL 564393 (Idaho Sept. II, 1997) The Court indicated that a
decree from a private adjudication "evidences" a water right, but is not conclusive. The water right
claimant bears the burden to prove each element of the right, and IDWR may make independent
findings regarding the right. Presumably this applies to supplemental adjudication decrees as well.
On the other hand, the Idaho Supreme Court indicated that a general adjudication decree should be
given conclusive effect in the SRBA See Idalm Code § 42-1420.

2. Establishing a Water Right.

The state constitution provides that, "The right to divert and appropriate the unappropriated
waters of any natural stream to beneficial use, shall never be denied. ." IDAHO CONST art.
15, § 3. Under this constitutional sanction, IDAHO CODE § 42-103 has provided since statehood
that "The right to the use of the waters of rivers, streams, lakes, springs, and of subterranean waters,
may be acquired by appropriation." Historically, there are four basic methods by which a water
right could be obtained in Idaho: constitutional method, posted notice, permit and enlargement

a. Constitutional Method.

Surface or ground water rights established by means of diversion and application to
beneficial use, prior to the statutory procedure having become mandatory, are called 'beneficial or
constitutional" use water rights in reference to art. 15, § 3 of the Idaho Constitution. The basic
findings that must be made to determine that such a right has been established are: (I) an intent to
appropriate water for a beneficial use; (2) diversion; and (3) application of the diverted water to the
beneficial use for which it is appropriated. The SRBA District Court recently held that the
requirement of diversion is not necessary to create a beneficial use right in Idaho. This decision is
on appeal to the Idaho Supreme Court

Claims for constitutional use rights, other than for domestic purposes, me required to have
been filed with the state Department of Water Resources by June 30, 1988. IDAHO CODE § 42­
243 (statutory claims). Rights not claimed by that date are deemed lost, unless the right is claimed
in a general water rights adjudication proceeding commenced prior to June 30, 1988. Id. § 42-245.
Generally, a statutory claim should be evaluated the same as any other affidavit by a claimant.
However, the statutory claim speaks ONLY as to the date as of which the claim was filed. It is
NOT evidence in support of a priority prior to the date the statutory claim was filed.

b. Posted Notice.
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The posted notice method of appropriating water was first enacted in 1881. Idaho Laws 1881,
p. 267. This method provided that if the appropriator posted notice of his intent to appropriate
water at the point of diversion and recorded that notice in the same fashion as for mining claims in
the county where the diversion is located, then if the water use was commenced within a reasonable
time the priority date of the right was the date of posting. The primary difference between this and
the constitutional method is that there is clear evidence of the appropriator's intent and the priority
date of posted notice rights relates back to the date notice was posted. Sandpoint Water & Light
Co. v. Panhandle Development Co., II Idaho 405 (1905). A posted notice appropriator has a
reasonable time within which to apply the diverted water to the intended beneficial use

c. Pennit.

The third method of obtaining a water right is the familiar permit method administered by
IDWR.. First enacted in 1903, the statutes governing the appropriation of water are contained in
Title 42, Chapters I, 2 and 3, Idaho Code. For much of its history the permit system was not
mandatory, it simply provided a means to provide an earlier priority date for a water right than the
constitutional method. The doctrine of relation allows the priority date of a water right based upon
a permit to "relate" back to the date of permit application. To gain the benefit of the doctrine of
relation, the requirements of the permit statutes and conditions of IDWR's permits must be strictly
followed. Big Wood Canal Co v. Chapman, 45 Idaho 380 (1927).

Compliance with the statutory procedure is now mandatory for establishing an appropriative
right to both ground and surface water in Idaho. IDAHO CODE §§ 42-103 and 42-229. Effective
March 25, 1963, the Idaho Legislature made the statutory procedure mandatory for the
appropriation of ground water. Id. § 42-229. An exception exists for wells diverting water for
domestic purposes. Id. § 42-227. The Idaho Supreme Court upheld this mandatory permit
procedure in State ex rei Tappan v. Smith, 92 Idaho 451,444 P 2d 412 (1968). The court held the
mandatory pennit statute does not violate art '15, § 3 of the Idaho Constitution, as extended to
subterranean waters by IDAHO CODE § 42-103, because the permit statute does not deny the right
of appropriation but merely regulates the method and means by which one might perfect a right to
the use of ground water.

The statutory permit procedure for the appropriation of surface water became mandatory on
May 19, 197 L IDAHO CODE § 42-103 An exception exists for instream livestock watering. Id.
§ 42-113. Prior to 1971 a surface water right could be obtained in Idaho by diverting
unappropriated water and applying it to a beneficial use. See Nielson v. Parker, 19 Idaho 727, 115
P 488 (1911); Silkey v Tiegs, 51 Idaho 344, 5 P2d 1049 (1931). The Idaho Supreme court has not
yet considered a constitutional challenge to the statute but there is no reason to expect that the court
would not uphold the mandatory permit procedure for appropriating surface water.

The Idaho Supreme Court has held that the constitution does not make a physical diversion
mandatory, but it has construed Idaho's general water appropriation statutes to require a physical
diversion. State Dep't (!f Parks v. Idaho Dep't (it Water Admin., 96 Idaho 440,530 P.2d 924 (1974).
An exception exists where the legislature has authorized a state agency to appropriate instream
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flow water rights. See IDAHO CODE §§ 67-4301 to -4312 and §§ 42-150 I to -1505 As
previously noted, the SRBA District Court recently held that there is no diversion requirement to
obtain a water right in Idaho. Because this differs from the historic understanding of how water
rights may be obtained there are few, if any, water licenses issued for instream uses in Idaho other
than to the Water Resource Board

The Director of the Idaho Department of Water Resources, Statehouse, Boise, Idaho 83720, is
responsible for issuing state water right permits. IDAHO CODE §§ 42-202 and 42-1701 An
"application for permit" for a proposed water use must be submitted on a department form
requiring the applicant's name and address; a description of the water supply, the nature and period
of use, the point of diversion, and the time for project completion; and a map of the project ld.
§ 42-202. A fee is charged which varies with the amount of water sought to be appropriated. ld.
§ 42-221

The department publishes notice of an application for permit in one or more newspapers.
Any protest to the application must state the objections to the proposed appropriation. ld. § 42­
203A. The statute requires a hearing to be held on the protest under the provisions of the state
administrative procedure act Chap 52, Title 67, Idaho Code. If no protest is filed the department
may take action on the application for permit without holding a hearing. ld. § 42-203A. If the
applicant is aggrieved by the depmtment decision, a hearing may be requested before the agency
pursuant to IDAHO CODE § 42-170 lA(3).

The statutory criteria for approving an application for permit are: (a) that the use will not
reduce the quantity of water under existing water rights; (b) that the water supply is sufficient for
the proposed use; (c) that the application is made in good faith and not for purposes of speculation
and delay; (d) that the applicant has sufficient financial resources to complete the project; (e) that
the project will not conflict with the local public interest; and (I) that the proposed use is not
contrmy to the conservation of water resources within the state hI. § 42-203A. The director may
approve an application in whole, in part or upon conditions, or reject the application. ld. The
holder of a permit is given up to five years to complete the project a submit proof of beneficial use.
lei § 42-204 one five-year extension of time to place the water to beneficial use may be granted
upon a showing of due diligence. lei Additional time may be allowed for delay caused by litigation
or the obtaining of necessary federal approvals. ld.

Judicial review of the agency decision before the district court is limited to a review on the
record created before the department ld. §§ 42-203A, 42-1701A and Chap. 52, Title 67.
Appellate procedure before the district court is governed by IDAHO CODE §§ 67-5270 through
67-5279 and Rule 83 of the IDAHO RULES OF CNIL PROCEDURE Further appeal from the
district court to the Idaho Supreme Court is governed by the IDAHO APPELLATE RULES.

After proof of beneficial use is submitted, the department will cause the use of water under the
permit to be examined. lei § 42-217 If the results of the examination are satisfactory, the
department will issue a license for the right ld. § 42-219 A water right license is binding upon the
state and is prima facie evidence of the water right ld.. § 42-220
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d. Enlargement.

In 1994, the Idaho Legislature enacted the so-called "amnesty statutes" One of these statutes
authorizes recognition of claims to the use of water in the Snake River Basin Adjudication in
circumstances where an underlying water right was "enlarged," without complying with the
mandatory statutory requirements for establishing a new water right. IDAHO CODE §§ 42-1426. The
validity of this statute was upheld by the Idaho Supreme Court in In re SRBA Fremont-Madison
Irrig. Disl II. Idaho Ground Water Appropriators, Inc, 129 Idaho 454, 926 P.2d 1301 (1996). The
court held the statute was constitutional as written. The court determined that the statute permits
only those enlargements which do not increase the rate of diversion, do not injure other water rights
existing on the date of enlargement, and which fully mitigate any potential injury to junior water
rights existing as of the date of enactment of the amnesty statutes. /d, at 926 P.2d 1307. IDWR has
construed this language to mean that all enlargement rights should be subordinated to rights
existing prior to the 1994 passage of Idaho Code § 42-1426 in order to preserve the priority position
of those already existing rights .

.3. Changing 01' Losing a Water' Right

A water right's historic description can be changed in several ways. The most simple is by the
sale or conveyance of the water right to a new owner. Other, more substantive changes, include
transfers and changes in use, loss through forfeiture or abandonment, and accomplished transfer.

a. Sale or Conveyance.

Title to previously established state water rights may be acquired in a manner similar to that for
acquiring title to land. See IDAHO CODE § 55-10 L This may include acquisition by lease or
purchase, or in appropriate circumstances by eminent domain. IDAHO CONST. art 15, § 3;
Basinger II. Taylor, 30 Idaho 289,164 P. 522 (1917). Water rights in Idaho are appurtenant to the
land on which used and pass with a conveyance of the land unless specifically reserved in the deed
or unless it can be shown clearly that the parties did not intend the water rights to be conveyed. See
IDAHO CODE SS 42-220 and 42-1402; Hunt II. Bremer, 47 Idaho 490, 493,276 P. 964 (1929);
Russell II. Irish, 20 Idaho 194, 118 P. 501 (1911). However, title to a water right is separate from
the underlying land and a water right may be developed by a person not owning the underlying
land Sanet II. Hunter 32 Idaho 536 (1919) This ability is limited by the rule that a water right
cannot be developed in trespass. Rabido II. Furey, 33 Idaho 56 (1920).

b. Administrative Change.

The holder of a water right who desires to change the point of diversion, place of use, period of
use, or nature of lise of the right must first receive the approval of the Department of Water
Resources. IDAHO CODE § 42-222. The application must be on forms furnished by the
department. After providing notice and opportunity for protest and hearing, the department may
approve the transfer in whole, or in part, or upon conditions, provided the following criteria are
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satisfied: (I) no other water rights are injured by the change; (2) the change does not enlarge the use
of the original right; (3) the change is consistent with the conservation of water resources within the
state; and (4) the change is in the local public interest Id. A change in nature of use from
agriculture may be allowed as long as the change does not significantly affect the agricultural base
of the local area, !d. An expedited procedure is provided for the approval of emergency transfers
during drought conditions !d § 42-222A

c. Accomplished Transfer.

The second "amnesty statute" enacted in 1994 authorizes recognition of claims to the use of
water in the Snake River Basin Adjudication in circumstances where an underlying water right was
transferred without complying with the mandatory statutory requirements for changing an existing
water right IDAHO CODE §§ 42-1425 The validity of this statutes was upheld by the Idaho
Supreme Court in In re SRBA: Fremont-Madison Inig, Dist, v, Idaho Ground Water
Appropriators, Inc, f29 Idaho 454, 926 P.2d 1301 (1996). The court held the statute was
constitutional as written. The court determined that the provision that provides for the prevention
of injury to other water right holders and prohibited enlargements allowed for approval of
accomplished transfers.

d. Forfeiture, Abandonment and Adverse Possession.

State water rights are generally considered to remain valid for as long as they are beneficially
used for an approved purpose. Rights for power purposes licensed after July I, 1985, are required
to be limited to a term of years set by the Department of Water Resources Id. § 42-203B.

All or part of a water right may be lost by statutory forfeiture through a failure for five
consecutive years to apply the water to the beneficial use for which appropriated. Id. § 42-222(2).
An extension of time for an additional five-year period to avoid lorfeiture may be requested Id.
Water rights appurtenant to land while in a federal cropland set-aside program are not subject to
forfeiture. Id. Similarly, rights while placed in the state water supply bank are not subject to
forfeiture. Id. § 42-1764

The Legislature in 1996 amended Idaho's lorfeiture statute to provide that a water right shall
not be lost by a failure to divert and apply the water to beneficial use if the water is not needed to
maintain full beneficial use under the right because of land application of waste for disposal
purposes, including but not limited to discharge from dairy lagoons, used in combination with or
substituted for water diverted under the water right IDAHO CODE § 42-222(2).

The Idaho Supreme Court has frequently adchessed the loss of water rights through statutory
forfeiture, common-law abandonment, and prescription through adverse use. See Jenkim v. State,
Dep't of Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982); Gilbert v. Smith, 97 Idaho 735,
552 P.2d1220 (1976). These cases clarify that abandonment, in contrast to statutory forfeiture, is a
question of intention and must be evidenced by a clear and decisive act. The cases also confirm
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that water rights lost through abandonment or forfeiture revert to the state and are again subject to
appropriation from the state,

Forfeiture and abandonment may be prevented by resumption of use, The key to whether
resumption prevents forfeiture or abandonment is whether there is injury to other water users by
such injury Injury can include loss of priority, so if there exist other water users on the water
source where the resumption occurs there may either be a loss of priority or an invalid resumption,

Prescriptive title to a water right may be acquired by adverse use for five years if the adverse
use is open, hostile, exclusive, continuous and under claim of right. Gilbert v, Smith, 97 Idaho 735,
552 P.2d 1220 (1976),

IV.
WATER LAW RESEARCH

The following sources are available to persons researching Idaho water law issues:

Idaho Code, Vol. I - Idaho Constitution (1980), and Vol. 8 - Water Rights (1990), published by The
Michie Company, PO Box 7587, Charlottesville, Virginia 22906

Idaho Department of Water Resources, IDAHO WATER LAW HANDBOOK (1988) (includes
Dep't rules and regulations and water rights adjudication handbook),

W, HUTCHINS, WATER RIGHTS LAWS IN THE NINETEEN WESTERN STATES (1971)
(Idaho Summmy Vol. Ill, pages 261-286),

Barber, StatutOI')' Water Rights Permits: A Necessar)' Problem in Real Propert)' Conveyancing, 9
IDAHO L. REV, 1 (1972),

Blumm, Saving Idaho ',I Salmoll' A History of Failure and a Dubious Future, 28 IDAHO L REV
667 (1991-92),

Burnett, Surtace Water and Nuisance Law: A Proposed S),nthesis, 20 IDAHO L REV. 183 (1984),

Fereday & Creamer, Swan Falls in 3-D, A New Look at the Historical, Legal and Practical
Dimensions CitIdaho's Biggest Water Rights Controversy, 28 IDAHO L REV, 575 (1991-92),

Frost, Protecting and Enhancing Wild and Scenic Rivers in the West, 29 IDAHO L. REV. 313
(1992-93),

Grant, Registration Cit COllStitutional Method Water Rights, 17 IDAHO L REV, 7 (1980),

Grant, The Idaho Water Plan: Two Threshold Constitutional Problems and Suggested Solutions,
15 IDAHO L REV, 443 (1979)
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Harwood, Forfeiture of Rights to Federal Reclamatioll Project Waters: A Threat to the Bureall (if
Reclamatioll, 29 IDAHO L REV. 153 (1992-93)

Hutchins, The Idaho Law of Water Rights, 5 IDAHO L REV 1 (1968) (129 pages ­
comprehensive).

Krogh, Water Right Ac(judications ill the Western States: Procedures, Constitutionality, Problems
& Solutions, 30 LAND AND WATER L REV. 9 (1995)

Krogh-Hampe, 1986 Idaho Water Rights A((judication Statll1e, 23 IDAHO L REV. 1 (1986).

Parker, Fishing From the Balik: Public Recreational Rights Along Idaho's Rivers and Lakes, 21
IDAHO L REV. 275 (1985).

Rassier, Idaho A((judication Presumption Statutes, 28 IDAHO L REV. 509 (1991-92) ..

Reed, Should Rivers Have Running? Toward Extension of the Reserved Rights Doctrine to Illclude
Millimum Stream Flows, 12 IDAHO L REV 153 (1976).

Reed, Use It and Lose It-SlII/clce Water Rights in Idaho, 15 IDAHO L REV. 569 (1979) (public
trust doctrine).

Rice, Beyolld Reserved Rights.' Water Resource Protection For the Public Lands, 28 IDAHO L
REV 715 (1991-92).

Note, Briz.endine v, Nampa Meridian Irrigation District: Tort Liability of Irrigatioll Districts, 13
IDAHO L REV. 427 (1977).

Note, Dayley v.. City of Burley A City's Legal COllsideratiolls in Drainage of Excess SlIIfclre
Waters, 12 IDAHO L REV. 125 (1976).

Note, The E:ifect of BOllllie alld Clyde Upon the Acquisition of Water Rights in Idaho, 6 IDAHO L
REV, 105 (1969) (mandatory permit statute).

Note, The Idaho S)'stemlor the Distribution of Water Amollg Its Appropriators. An Examillation­
and Assessment, 9 IDAHO L REV, 187 (1972)./

Note, In-Stream Appropriation lor Recreation and Scenic Beauty: Idaho Department of Parks v
Idaho Department of Water Admillistration, 12 IDAHO L REV, 263 (1976).

Note, The Willters Doctrille 011 Reserved Water Rights in Idaho' Avondale Irrigatioll District v.
North Idaho Properties, IIIC, 15 IDAHO L REV. 591 (1979).
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CHAPTER 2

NAME & ADDRESS

Idaho Code § 42-1411 (2)(a) requires IDWR to determine the name and address of
the claimant in its recommendation, Generally, the claimant and the owner of a water right
are the same, See Chapter 12 on duplicative claims for advice when there are two claimants
for the same water right

A. ADDRESS AND OWNERSHIP RECOMMENDATION

The agent should recommend the water right to the person or entity and address
shown on the claim, or the most recent, proper, notice of change in address 01 ownership
received by IDWR If there is reason to believe that there has been a change in address or
ownership, and proper notice of the change in address or change in ownership has not been
received, then the claimant should be contacted to obtain proper documentation of the
change. If such documentation is not received, notices will be sent to the claimant 01 to the
name/address shown on the most recent notice of change in address or ownership

A complete address must be recommended for each right See Adjudication Memo
# 18 for more information as to changes in ownership and address,

B. PHONE NUMBER

If available, a phone number should be inserted in the electronic and written file fm
each right.

C. ATTORNEY

The name of the attorney, if any, representing a claimant should be reflected in the
electronic and written file, See Adjudication Memo #22 as to changes in attorney.
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CHAPTER 3

PRIORITY DATE

I. INTRODUCTION

A water right's priority date is dependent upon the legal method by which the water
right was established When examining a water right's priority date agents must keep in the
front of their mind the significant dates in Idaho water law, Click here for a link to a
memorandum setting forth those dates, There are five different methods of obtaining a
water right, each with a different method of determining the priority date:

~ Beneficial Use Method,
~ Posted Notice Method
~ Permit Method,
~ 42-1426 Enlargement Method,
~ 42-1416B Expansion Method,

II. BENEFICIAL USE WATER RIGHTS.

A. Priority date.

The priO! ity date for a beneficial use water right is the date when water is first
appropriated by application to beneficial use, This doctrine can cause problems when a
water user has gradually developed the water use over time, There could be multiple water
rights for one overall water use, When a water user is claiming gradual development of the
water use the agent should likely consult legal counsel to discuss the appropriate priority
daters) to recommend,

B. Evidence of priority

The claim file must document the evidence upon which the agent recommended a
beneficial use water right priority date, If that recommendation was based upon an oral
conversation with an "old timer" or a claimant relaying their parents' stories, that should be
documented in the file with notes or a recording, Obtaining affidavits from "old timers" is
also helpful to preserve their testimony, A statutory claim filed under Idaho Code § 42-243
is not evidence of priority, A public information brochure describing the types of
information that a claimant may submit to IDWR to show a priority date has been prepared
and distributed to the regions, The brochure with an appropriate cover letter should be
mailed to all beneficial use claimants in a sub-basin at the beginning of the investigation
stage for the sub-basin,

All claimants of llllgation and other rights based on beneficial use must submit
information supporting the claimed priority date, It is up to the agent to use common sense
to evaluate the credibility of the information, to weigh conflicting information, and to
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determine, in light of any contradictory information, whether the claimant's information
supports the priority date, and if not, to determine what date it does support. If there is
insufficient information to support a priority date that is not in violation of the mandatory
permit statute, then the claim should be recommended for disallowal, and should include the
following GENeral remark: "NO LAWFUL APPROPRIATION SHOWN." (POI and
condition PO 1)

A beneficial use priority should not be recommended that is outside the season of
use for the purposes of use to be recommendedo For example, a priority date of December
31 should not be recommended for a right recommended solely for irrigation purposes 0 If a
claimant provides information that only supports the year in which water was put to
beneficial use for irrigation but not a date. the agent should recommend (the last day of the
year)(the last day of the irrigation season)(the first day of the irrigation season for the next
year)(?)

C. Effect of Mandatory Permit Statute.

Where the year of the priority claimed is 1963 and later for ground water or 1971
and later for surface water, there must be some evidence that would tend to show that the
appropriation was completed prior to the effective date of the mandatory permit statute, or
was commenced prior to the effective date of the mandatory permit statute and completed
within a reasonable time thereafter. (The effective dates of the mandatory permit statute
were March 25, 1963 for ground water, and May 20, 1971 for surface water) A beneficial
use right with a priority after the effective date of the mandatory permit statute may still be
valid if the claimant can show that the appropriation was commenced prior to the effective
date of the statute and completed with reasonable diligence See Adjudication Memo #23
for more information as to the effect of the mandatory permit statuteso

Historically, it was not uncommon for a person with a beneficial use right to seek
documentation of the right by filing an application for permit. Under the statute, the only
priority date that could be licensed was the date of filing the application, even though the
right was in fact established earlier.

Where an earlier priority date is claimed for a right for which a license has been
issued, then the claim should be reviewed as a claim based on beneficial use, and if
recommended with a beneficial use priority, then the basis of the claim should be changed to
beneficial use. A new number should be assigned to the beneficial use water right to avoid
confusion with the license. However, the evidence submitted by the claimant in support of a
claim based on beneficial use should be weighed in light of any evidence in the water right
record.

If the claimant's evidence is sufficient to recommend only a portion of the licensed
amount with an earlier priority date, then the claim may be recommended as two water
rights, one with the earlier priority for the portion of the claim for which the required
evidence was submitted, and one with the licensed priority for the remainder.
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III. POSTED NOTICE WATER RIGHTS

A. Priority Date.

From February 10, 1881 thru March II, 1903, Idaho had a "posted notice" statute,
which described onc means to perfect a water right As a first step an appropriator was
required to post a notice describing the intended appropriation at the proposed point of
diversion, The notice then had to be recorded and diversion works were required to be
completed and water applied to a beneficial use with due diligence, If the requirements of
the statute were satisfied, then the priority date of the water right "related back" to the date
of posting, The agent should consult with their legal counsel to determine the exact
requirements in effect at the time in question,

B. Evidence of Priority Date.

A posted notice is evidence of the intent to appropriate water, but it is not evidence
of application of water to beneficial use nor due diligence in completing the appropriation,
Some evidence of completion of the appropriation within a reasonable time after the date of
posting must be found by the agent before a claim may be recommended based on a posted
notice, Completion within five years is reasonable; the reasonableness of longer periods
will depend on the circumstances,

The claimant should be notified that the claimant should submit evidence of the date
of first use in the same fashion as beneficial use right claimants. If the claimant submits
evidence 01 completion of the appropriation within a reasonable time following the date of
posting, then the date of posting should be recommended as the priority date.

If the date of first use is not within a reasonable amount of time from the date of
posting the right might be recommended as a beneficial use right.

I. Sufficiency of posted notice,

The agent should review the posted notice with legal counsel to be sure it met the
statutory requirements. The posted notice must contain the following:

a. Name of appropriator
b. Source
c, Amount of water
d, Location 01 point of diversion
e. Purposes of use
L Location 01 place of use
g, Description 01 means of diversion
h For notices posted or recorded between March 7, 1895 and Februmy 24,

1899, the length of time necessary to complete the appropriation, which may
not be more than five years,

PRIORITY, Page,



I Date of recording between February 10, 1881 and March 10, 190.3, and
within the following time limits from the date of posting:

Prior to June I, 1887 - 15 days
June I, 1887 to February 19, 1895 -1Odays
February 20, 1895 to March 10, 1903 - 15 days

The date of recording is the date the notice was recorded with the office of the
county recorder for the county in which the land was located at the time the notice was
recorded (there have been some changes in county boundaries since the posted notice
statutes)e A copy of the posted notice from the county recorder's office will have an
endorsement by the county recorder that shows the date of recordinge

If the posted notice does not meet these minimum requirements, then the basis of the
claim should be changed to beneficial use and the claim should be reviewed the same as a
claim based on beneficial usee

2e Does the posted notice include the right claimed?

The water right claim based upon the posted notice statute should accurately reflect
the information shown on the notice If not, the agent must examine the right carefully to
determine if it is, in fact, the use intended under the posted notice statute Keep in mind that
the original right might have been transferrede If the claimed use cannot be reconciled with
the posted notice, examine the claim to determine if it is for a beneficial use right

If the claimed right is partially included in the posted notice, or may partially be
considered a change in use of the appropriation described in the posted notice, then the
claim may need to be separated into two claims, one based on posted notice and a second
based on beneficial use

IV. LICENSED WATER RIGHTS

A. Priority Date.

The priority date for a water right based upon the permit/license method is generally
the date the application for permit was filed with IDWR. Idaho Code § 42-219

B. Evidence of' Priority.

The priority date of a licensed water right should appear on the hrce of the license or
permit

V. 42-1416 ENLARGEMENT WATER RIGHTS

A. Priority Date.
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The priority date of a water right claimed as an enlargement under Idaho Code § 42­
1416 is the date of the completion of that enlargement The date of completion must be on
or before November 19, 1987 In order to prevent injury to junior water uscrs IDWR has
also determincd that all 42-1416 enlargements should also be recommended with the
following subordination remark:

This water right is subordinate to all water rights with a priority date earlier
than April 12, 1994, that are not decreed as enlargements pursuant to Section
42-1416, Idaho Code, As between water rights decreed as enlargements
pursuant to 42-1416, Idaho Code, the earlier priority right is the superior
right

B. Evidence of Priority.

A person claiming an enlargement right should be requested to provide evidence of
the date of the completion of the enlargement in the same fashion as for beneficial use
rights,

VI. 42-1416B EXPANSION WATER RIGHTS

A. Priority Date.

The priority date for a water right recommended under Idaho Code § 42-1416B is
June 30, 1985

B. Evidence of Priority.

No evidence of priority date is necessary for a water right claimed under Idaho Code
§ 42-1416B So long as the water right can be recommended under this statute, the statutory
priority date should be used,

VII. ACTIONS AFFECTING AVAILABLE PRIORITY

A. Decrees

The available priority dates for water rights claimed in an area that has been
adjudicated may be limited, If a water right was required to be claimed in an adjudication,
and was not, the claimant may be barred from claiming a water right with a priority date
preceding the date of the adjudication decree, The issue of whether, or not, a water right
was required to be claimed in an adjudication is complex, and agents should consult with
their legal counsel when ttrced with this question, See Adjudication Memo #14 for the
decree dates of some recent adjudications,

Generally, IDWR will place the burden on the claimant to show the claimant is not
"bound" by an adjudication, either by showing that the owner at the time of the more recent
adjudication was not a party to the more recent adjudication (some water right adjudications
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are binding only on named parties, not on all claimants from the source), by showing that
particular water right claims were not required to be filed, or by showing that the source
claimed was not included in the water system adjudicated. If the claimant does not meet this
burden of proof, then IDWR will recommend either that the claim is barred or that the
priority date must be advanced to after the adjudication.

Some water rights have been adjudicated more than once. Claims for these rights
should be refened for further review by legal staff

B. Claimed priority date later than available priol'ity date.

Some claimants claim a priority date later than the date which appears to be
available to them under a decree, license or other evidence. In this situation the claimant
should be contacted to allow the claimant the opportunity to file an amended claim asserting
the earlier priority date, otherwise the earlier priority is waived. A priority earlier than the
claimed priority may not be recommended.

C. Subordination.

The priority date of a water right may be "subordinated" to water rights that would,
in the normal course, have a later priority date. A water right is subordinated when those
water rights with a later priority date are moved ahead of the subordinated water right in
priority, Subordination can result from voluntary agreement by the water right owner, by
operation of legal principles such as laches and estoppel, and through conditions placed on a
water right license by IDWR. Water rights that have been should be recommended with a
subordination remark placed under the ostensible priority date, Agents should not impose a
subordination remark in the absence of clear evidence of subordination,
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CHAPTER 4

SOURCE

I. EVALUATION OF CLAIMED SOURCE

A water right's source is first determined at the time of establishment of the right,
and then as it may have been transferred, Although determining the source is not
particularly dependent upon the legal method by which the water right was established, the
evidence available to the agent differs based upon the legal method, This chapter is
concerned primarily with claimed sources where there is little evidence regarding historic
use of the source, such as with beneficial use rights, and accomplished transfers that have
not been approved by IDWR However, there are a few other general issues described in
Section IT below of which the agent should be awme,

There are five different methods of obtaining a water right, each with different
amounts of evidence regarding the source of water used by the appropriator:

~ Beneficial Use Method,
~ Posted Notice Method,.
~ Permit Method,
~ 42-1426 Enlargement Method
~ 42-1416B Expansion Method,

A. BENEFICIAL USE WATER RIGHTS

The source of water for a beneficial use water right is the source used when water is
first appropriated by application to beneficial use, However, with the passage of the
accomplished transfer statute, IdallO Code § 42-1425, the source to be recommended for
most beneficial use rights is the source used by the water user as of the commencement of
the adjudication on November 19, 1987, The agent's investigation of the source claimed
should consist of an evaluation of whether the source claimed under a beneficial use claim is
that source of water being used on the commencement date, A field exam will be necessary
to fully evaluate this element

The accomplished transfer statute was a legislative attempt to protect the pattern of
water use as of the date of commencement of the SRBA, including source Therefore,
IDWR generally will recommend a beneficial use water right with the source as it existed as
of commencement IDWR will allow the objection process provided in Idaho Code § 42­
1425(2)(a) to raise issues of injury and will not do so in its investigation,

The exception to this general rule is that if the agent is aware of an accomplished
transfer changing the source of a beneficial use water right, the agent should refer the
question of whether or not such a change will be recommended to the State Office fOl
evaluation. An example of this would be where a ground water source is claimed with a
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priority date that suggests the right was established using a surface water source. This
circumstance should be rare.

B. CLAIM BASED ON DECREE, POSTED NOTICE OR LICENSE

If the claimed sOlllce is the same as the source shown on the decree, posted notice or
license (as amended by any approved transfers), then no hnther review of this item
generally is required. If the agent's GIS review reveals that the claimed source is inacclllate,
the agent may wish to contact the claimant to verify the sOlllce information.

If the claimed source is not the same as the source shown on the decree, posted
notice or license (as amended by any approved transfers), then the agent should refer the
change to the State Office for evaluation.

C. CLAIM BASED ON PERMIT

1. Permits for which a proof due notice was filed prior to
commencement

If the claim is based on a permit for which a proof due notice was submitted prior to
commencement, then contact water allocations staff in the state office before proceeding
with review of this claim. See Introduction for a general discussion of claims in this
category.

2. Source claimed different than source on permit

If the claim is to be recommended with a basis of permit, and the source claimed is
different than the source shown on the permit (as amended by any approved amendments to
the permit), then the source shown on the permit (as amended by any approved amendments
to the permit) should be recommended.

A change in source may not be recommended for a claim based on a permit, because
the accomplished transfer statute does not apply to permits. The only way to change the
source on a permit is to file an application to amend the permit with IDWR.

D. CLAIM BASED ON 42-1426 ENLARGEMENT OR 42-1416B
EXPANSION

The source of a claim based on the enlargement statute or a critical GW expansion
may not be different than the source of the original right The evaluation of the enlargement
or expansion claim should parallel the analysis used for the base right
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E. RECOGNITION OF ACCOMPLISHED TRANSFER STATUTE.

If IDWR approves an accomplished change in source, then the recommendation
should include the following condition: "RIGHT INCLUDES ACCOMPLISHED
CHANGE fN SOURCE PURSUANT TO IDAHO CODE 42-1425." (C02)

II. CONSIDERATIONS WHEN IDENTIFYING SOURCE

1. Common names

Use the name for a SOlIIce shown on the USGS maps.. If no name is shown on the
map use a local name, if any, or simply a description of the water body. Where the source
has a local name that is different from the name shown on USGS maps, then the claim
should include the following remark: "SOURCE IS ALSO KNOWN AS "
(BOl)

2. Multiple sources

If the water use has multiple sources, is used in a single delivery system, and a single
priority date, the use may be recommended as a single water right. If the water use has more
than one source, with a separate systems for each SOlIIce, and a single priority date, and the
claim can readily be split so that each claim shows only one source, then the claim should be
split (with alpha suffixes assigned to the claim numbers). If the claim is split, then
appropriate remarks should be included where necessary to limit combined use of the rights
to the total of the original right See Adjudication Memo #12 as to review of a claim with
multiple SOlIIces.

3. Wastewater

When investigating claims to wastewater the agent should attempt to identify: (I)
the original source of the wastewater, (2) the original appropriator of the water, and (3) the
tributary destination of the wastewater. This information should be documented in the claim
file. The recommendation should show the source as "wastewater" and the tributary
destination The GO I and 2 remarks are being re-evaluated, and in the future the original
source ofthe wastewater may also be identified

4. Developed/salvaged water'

Developed water (or foreign water) is water added to the water system that was not
previously part of the water system. A right to developed water has a priority independent
of the water system to which the water was added (although the right should have a priority
relative to the water system from which the water came). Salvaged water is water that was
originally part of the water system, then was lost from the system (not through diversion),
and is added back in. Salvaged water also has a priority independent of the water system.
Conserved water, or water saved through conservation practices (after diversion), is not
salvaged water
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Any claim that asserts the water is developed or salvaged should be referred for
fi.l1ther review by the bureau chief

5. Exchanges

The agent should consult with legal counsel if examining a water right claim
involving an exchange of water, See Idaho Code §§ 42-11J5 and 42-241J for more
information about recommendation of claims involving an exchange of water from one
source for water from another source.

Sourcc--Pagc 4



CHAPTERS

POINT OF DIVERSION

1. EVALUATION OF CLAIMED POINT OF DIVERSION

A water right's point of diversion is first determined at the time of establishment of
the right, and then as it may have been transferTed. Although determining the point of
diversion is not particularly dependent upon the legal method by which the water right was
established, the evidence available to the agent differs based upon the legal method. This
chapter is concerned primarily with claimed point of diversions where there is little evidence
regarding historic use of the point of diversion, such as with beneficial use rights, and
accomplished transfers that have not been approved by IDWR. However, there are a few
other general issues described in Section II below of which the water agent should be aware.

There are five different methods of obtaining a water right, each with different
amounts of evidence regarding the point of diversion of water used by the appropriator:

~ Beneficial Use Method.
~ Posted Notice Method.
~ Permit Method.
~ 42-1426 Enlargement Method.
~ 42-l416B Expansion Method.

A. BENEFICIAL USE WATER RIGHTS

The point of diversion for a beneficial use water right is the point of diversion used
when water is first appropriated by application to beneficial use. However, with the passage
of the accomplished transfer statute, Idaho Code § 42-1425, the point of diversion to be
recommended for most beneficial use rights is the point of diversion used by the water user
as of the commencement of the adjudication on November 19, 1987 The agent's
investigation of the point of diversion claimed should consist of an evaluation of whether the
point of diversion claimed under a beneficial use claim is that point of diversion of water
being used on the commencement date. The claimant should be contacted to dctermine the
point of diversion used prior to commencement of the SRBA A field exam will be
neccssary to fully evaluate this element

The accomplished transfer statute was a legislative attempt to protect the pattern of
water use as of the date of commencement of the SRBA, including point of diversion.
Therefore, IDWR generally will recommend the point of diversion for beneficial use water
rights as they exist as of commencement. IDWR will allow the objection process provided
in Idaho Code § 42-1425(2)(a) to raise issues of injury and will not do so in its investigation.

Where the evidence supports a finding that the change occurred after
commencement, then the original point of diversion should be recommended. (NAPP
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photography may be useful in this regard,) In this situation the agent should notify the
claimant that a transfer is required under Idaho Code § 42-222

B. CLAIM BASED ON DECREE, POSTED NOTICE OR LICENSE

If the claimed point of diversion is the same as the point of diversion shown on a
decree, posted notice or license (as amended by any approved transfers), then no further
review of this item generally is required If the agent's GIS review reveals that the claimed
point of diversion is inaccurate, the agent may wish to contact the claimant to verify the
point of diversion information

If the claimed point of diversion is not the same as the point of diversion shown on
the decree, posted notice or license (as amended by any approved transfers), then the agent
should recommend the point of diversion in the smne fashion as for beneficial use claims,

If the 1987 point of diversion is different than both the claimed point of diversion
and the point of diversion shown on the decree or license (as amended by any approved
transfers), recommend the 1987 point of diversion, An amended claim is not required

The point of diversion is an essential element of a water right The failure of a
decree to include the point of diversion in the listing of rights is an ambiguity in the decree,
In other words, when the decree determined the water right, it necessarily determined the
point of diversion as of the same time as the rest of the elements of the water right; the
decree just failed to describe it The relevant question at this point is how to resolve the
ambiguity, For purposes of preparing the director's report, it will be assumed that the
current point of diversion is the decreed point of diversion, unless there is reason to believe
that there has been a change in point of diversion, The point of diversion of a claim based
on a decree that does not state the point of diversion should therefore be analyzed the same
as the point of diversion of a claim based on beneficial use (but the basis of the claim should
not be changed),

C. CLAIM BASED ON PERMIT

1. Per'mits for which a proof due notice was tiled prior to
commencement

If the claim is based on a permit for which a proof due notice was submitted prior to
commencement, then contact water allocations staff in the state office before proceeding
with review of this claim, See Introduction for a general discussion of claims in this
category,

2. Point of diversion claimed different than point of diversion on
per'mit

If the point of diversion claimed is different than the point of diversion shown on the
permit (as amended by any approved amendments to the permit), then the point of diversion
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shown on the permit (as amended by any approved amendments to the permit) should be
recommended.

A change in point of diversion may not be recommended for a claim based on a
permit, because the accomplished transfer statute does not apply to permits. The only way
to change the point of diversion on a permit is to file an application to amend the permit
with IDWR.

D. CLAIM BASED ON 42-1426 ENLARGEMENT OR 42-1416B
EXPANSION

The point of diversion of a claim based on the enlargement statute or a critical GW
expansion may not be different than the point of diversion of the original right The
evaluation of the enlargement or expansion claim should pmallel the analysis used for the
original right GIS Guidelines

E. RECOGNITION OF ACCOMPLISHED TRANSFER STATUTE.

If IDWR approves an accomplished change in point of diversion, then the
recommendation should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN POINT OF DIVERSION PURSUANT TO IDAHO
CODE 42-1425 "

II. CONSIDERATIONS WfillN IDENTIFYING POINT OF DIVERSION

A. DIVERSION REQUIREMENT

Claims based on state law must have a physical diversion from the natural source,
unless an appropriation without a diversion has been authorized by statute. Appropriations
without diversions that have been authorized by statute include a) instIeam flows held by the
Water Resource Board, and b) minimum lake level appropriations by the Water Resource
Board and other state agencies (all of the claims in these categories should have a permit or
license) Although stock watering rights are called "instream" uses, the diversion in these
cases is the stock drinking the water. This is distinguishable from wildlife instream uses
because wildlife do not drink from natural sources as an instrumentality of human enterprise
and intent

When water is stored or backed-up through the use of a dam structure, even if water
is not removed in so many words from the natural stream channel, the location of the dam is
the point of diversion.

B. REMARKS DESCRffilNG POINT OF DIVERSION

Adjudication Memo #32 sets forth standard remmks to describe the following:

a. common name of ditch (FO I),

Point of Divclsion-- Page 3



b, multiple points of diversion in a single tract (F02),
c, point of diversion in center of four tracts (F03),
d, point of diversion on boundary between two tracts (F04),
e other rights diverted through same point of diversion (FOS, F06)

C. POINT OF DIVERSION FLAGS

Where stored water or water from another point of diversion is conveyed in a natural
channel, then the point of injection should be included as a point of diversion with an "1"
flag, and the point of rediversion should be included as a point of diversion with an "R" flag,
See Adjudication Memo #32 for standard remarks identifying the point of diversion to
which water is injected and rediverted, (GO I, G02),

The beginning point and ending point of instream flow claims should be included as
points of diversion with a "B" and an "E" flag

D. DESCRIPTION OF POINT OF DIVERSION

Use the Geographic Coordinate Database (GCDB) locations to describe the location
of the point of diversion. The agent should include government lot, homestead entry,
mineml survey number, or government tract descriptions as appropriate, If the claimant has
survey data that information needs to be considered when describing the location. See
Adjudication Memo #30 as to when the point of diversion should be described by ten acre
tracL

E. WHEN IS A CHANGE A CHANGE?

1. Changes within a tract.

An administrator's memorandum dated May 10, 1984 states that an application for
transfer is necessary when the point of diversion is moved from one tract to another, or
where an additional point of diversion is added, even if the additional point of diversion is in
the same tracL A tract for these purposes is the qUaIter-quarter unless the license, permit, or
decree established the quarter-quarter-quarter or other description .. However, in adjudication
a change in point of diversion condition code should be inserted in the recommendation
when a new point of diversion within the same tract is substituted for the old point of
diversion to provide notice to other claimants and allow them to assert injury by filing an
objection,.

2. Additional point of diversion.

An additional point of diversion established prior to commencement of the
adjudication may be recommended as a result of an accomplished transfer of the point of
diversion, Generally, a partial change in point of diversion results where the claimant
established a new point of diversion for a portion of a water right previously appropriated.
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In such cases, the partial change in point of diversion should be recommended the same as
any other change in point of diversion.

3. New ground water wells.

For ground water right claims the agent must consider whether a new well is a
change in point of diversion, or whether it is really a new appropriation from a separate
source. The fact that both points of diversion are wells for the diversion of groundwater is
not sufficient to make this determination, because the two wells could divert water from
aquifers that are not tributary or are separately administered. See Chapter 4 as to changes in
source, The agent should consult with legal counsel if this situation arises.
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CHAPTER 6

PURPOSE OF USE, QUANTITY FOR EACH PURPOSE,
AND TOTAL QUANTITY

I. INTRODUCTION

The purpose and quantity elements of a water right lie at the heart of the description
of water use under a water right. The agent must be familiar with how to describe the
various uses of water the investigation uncovers. Fmther, the method by which the water
right was established determines to a large extent what evidence is relevant to the pmpose of
use and quantity to be recommended

II. PURPOSES OF USE AND QUANTITY

Any use of water can be recommended for a water right so long as the use is for a
beneficial pmpose. The following subsections describe various beneficial uses, how they
should be reported, and the quantity to recommend for each.

Adjudication Memo #32 sets forth standard remarks to describe the following:

a right measured at point other than point of diversion (DO I),
b. portion of right solely for conveyance loss (D02 - D04),
c storage capacity (DOS),
d. facility volume (D06).

The agent's recommendation on quantity must include the rate and volume of
diversion for each use, and the total rate and volume of diversion. See Adjudication Memo
#31 as to measmement of flow for ground water claims that require field exam; see
Adjudication Memo #34 as to which rights require determination of diversion volume.
Application Processing Memo 14 discusses the determination of as to the amount for rights
that include storage purposes.

For a claimed quantity to be recommended the full amount must be beneficially used
and the amount must be reasonable. Otherwise the amount recommended will be limited to
a reasonable amount In determining whether the amount used is reasonable, the following
hlctors should be taken into account: the natme of use, the purpose of use, transmission
losses, and quantities used for the same purpose by others in the area, and amount of return
flows. The fact that water is returned to the stream does not automatically make the
diversion unreasonable A determination that the quantity diverted for a long-standing use is
not reasonable is a decision that should be made only after consultation with legal staff and
the bureau chief.

There may be instances in which the total quantity may appropriately be less than
the sum of the amounts for each purpose, such as where all or part of the amount for one
purpose may also be used for another pmpose (For example, if an appropriator diverts 10
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cfs for irrigation, and runs that same 10 cfs through a small hydropower facility, the total
rate of diversion would be 10 cis, not 20,)

A. Irrigation.

"Inigation" is the spreading of water on land to materially increase the
productiveness of the land for raising crops, The particular crop to be raised does not need
to be identified in the recommendation, but may be necessary to conduct a Hubble analysis,
The number of acres irrigated needs to be identified in the recommendation,

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for irrigation, Idaho Code § 42-220 provides that no
more than an inch per acre may be decreed under a water right unless it is shown that a
greater amount of water is necesslllY The quantity, alone or as combined, to be
recommended for most irrigation rights is an inch per acre, Claims to flows in excess of the
statutory standard of an inch per acre have been referred to generally as "excessive flow"
claims, Excessive flow claims can be of two types - a single water right for more than an
inch per acre, or multiple rights that total more than an inch per acre

The agent should complete the excess irrigation requirement worksheet to determine
if more than an inch per acre is reasonably required, The agent should use the Hubble
analysis to determine if the excess amount is necessary due to field requirements, If so the
claim should include a remlllk identifying the per acre rate of diversion at the field headgate.
It may be that the excess flow is required for conveyance loss, which is discussed in
subsection Q of this section.

The quantity to be recommended should, in the first instance, be the quantity based
upon the irrigation system used at the time the adjudication commenced. However, if the
water user demonstrates that in the past a reasonable water system used more water to
accomplish the same purpose, the agent should recommend a quantity consistent with the
needs under the historic system. Use the Hubble analysis to calculate this quantity,

Adjudication Memo #32 sets forth standard remmks for claims to be recommended
with excessive flows for irrigation (002, om, 004, 008).,

The agent should not recommend less than an inch per acre unless (I) the claim is
for less than an inch per acre, or (2) historic use has always been less than an inch per
acre,When a claimant claims much less water than would appear to be reasonably necessary
to irrigate the number of acres claimed the agent should make further inquiry to ensure that
the water use is beneficial.

2. Annual Volume.
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The agent should recommend an annual volume for all groundwater irrigation rights,
Use the "Field I-Ieadgate Requirement" map for this determination if the information is not
otherwise determined in a license, transfer or reasonable decree.

Annual volume may also be recommended if there is a need to protect junior priority
rights on a stream, spring or other source with limited quantities of water and should be
recommended if contained in a license, transfer or reasonable decree,

B. Municipal.

Municipal use is defined by statute:

"Municipal purposes" refers to water for residential, commercial, industrial,
irrigation of parks and open space, and related purposes, excluding use of
water from geothermal sources for heating, which a municipal provider is
entitled or obligated to supply to all those users within a service area,
including those located outside the boundaries of a municipality served by a
municipal provideL

Idaho Code § 42-202B(4), Further relevant definitions are also contained in this section.

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose.

The amount of water to be recommended for a municipal water right should be at
least the amount actually diverted by the municipal provider, and should not exceed the full
constructed capacity of the municipal system The total amount recommended should equal
the amount that is reasonably necessary to provide for the existing uses plus the reasonably
anticipated future needs of the municipality.

2. Annual Volume.

Municipal water rights should not be recommended with an annual volume unless
contained in a license, transfer or reasonable decree.

C. Stoclnvatering.

Stockwatering use refers to the diversion of water for drinking by domestic livestock
or wildlife, This use can be either instream (or "in situ"), in which case the diversion is
made by the animal itself, or out-of-stream stock watering use, In the case of wildlife there
must be some type of human intent to divert the water to create a water right. Thus,
drinking from a natural source by natural wildlite does not constitute stockwatering.
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Where the purpose to be recommended is stockwatering the use should be further described
in "explanatory materiaL" The number and type of stock should be described if known

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose.

For small instream stock watering claims the amount to be reconm1ended is .02 cfs
with a limit of 13,000 gallons per day. For small diverted stockwatering claims the amount
to be recommended is the claimed cfs, if reasonable, with a limit of 13,000 gallons per day.
For large stock watering claims the amount to be recommended is the amount actually used
at the time the appropriation commenced This is dependent upon the number of stock. See
Adjudication Memo 36

2. Annual Volume.

Groundwater rights should be recommended with an annual volume. Annual
volume may also be recommended if there is a need to protect junior priority rights on a
stream, spring or other source with limited quantities of water.

D. Mining.

Mining use refers to the use of water for the exploration for, and extraction and
reduction of, raw mineral ore. Generally, mining use should occur at the future or present
mine site. The extraction of sand and gravel where there is no effort to recover mineral ore
does not constitute mining use. Where the purpose to be recommended is mining, the use
should be fllIther described in "other uses .. "

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose.

The quantity to be recommended is that amount actually used at the time the
appropriation commenced. If the agent believes an amount claimed is unreasonable or
wasteful, this issue should be referred to the Bureau Chief,

2. Annual Volume.

Groundwater rights for mining should be recommended with an annual volume
based on historic annual use. Annual volume may also be recommended if there is a need to
protect junior priority rights on a stream, spring or other source with limited quantities of
water and should be recommended if contained in a license, transfer or reasonable decree,

E. Domestic.
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Idaho Code § 42-1 11 delines de minimis domestic water rights for purposes of the
exemption from the mandatory groundwater permit requirements and filing fee
determinations, Generically, domestic use is defined in Adjudication Memorandum 4,

Where the purpose to be recommended is domestic the use should be huther described in
the "non-irrigation uses" field, "" For instance, with domestic use for households, the
number of households should be described under this field, For domestic uses pursuant to
part B of the statutory definition, the facility in which the water is used should be described
A USE remmk should be used if the length of the description is longer than 17 characters,
including spaces.

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose, The amount to be recommended for
rights established under Part A of the statutory definition is the claimed cfs, if reasonable,
with a limit of 13,000 gallons per day, The amount to be recommended for rights established
under Pmt B of the statutory definition is the claimed cfs, if reasonable, with a limit of 04
cfs and 2,500 gallons per day, For other domestic claims the amount to be recommended is
the amount actually used at the time the appropriation commenced,

2. Annual Volume.

Non-de minimis, ground water rights should be recommended with an annual
volume. Annual volume may also be recommended for any domestic water right if there is a
need to protect junior priority rights on a stream, spring or other source with limited
quantities ofwater.

F. IndustriaVCommel'cial.

There is no clear distinction between industrial and commercial uses, Generally,
industrial use refers to the use of water in the manufacturing, refining or other processing of
a product It can also be applied to washing agricultural products, food processing and sand
and gravel washing, Diverting water with which to create steam at a power generating plant
is an industrial use. Commercial uses, generally, me those that use water in an involving
service or sales to the general public, other than a production context. Car washes,
greenhouses and laundries are examples of commercial use,

Where the purpose to be recommended is industrial or commercial the use should be further
described in the "non-irrigation uses" field, A USE remark should be used if the length of
the description is longer than 17 characters, including spaces The facility in which the
water is used should be described.

1. Instantaneous Quantity.
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If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose. Actual beneficial use at the time of
commencement of the appropriation is the standard measure.

2. Annual Volume.

Groundwater rights should be recommended with an annual volume. Annual volume
may also be recommended if there is a need to protect junior priority rights on a stream,
spring or other source with limited quantities of water.

G. Fish Propagation.

Fish propagation refers to the use of water to raise fish for commercial or public
purposes. The recommendation should include a description of the volume of the raceways
or other facilities in which the fish are raised

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose.. Actual beneficial use at the time of
commencement of the appropriation is the standard measure.

2. Annual Volume.

Groundwater rights should be recommended with an annual volume. Annual
volume may also be recommended if there is a need to protect junior priority rights on a
stream, spring or other source with limited quantities of water.

H. Power.

Power use refers to the use of water to create electrical or mechanical power When
investigating water use at a hydropower plant information regarding the power generated in
kilowatt capacity and the head should be collected and noted in the claim file. Since the
1940's IDWR has imposed a subordination condition on most licenses for hydropower uses.
The agent should be sure to carry forward that subordination condition in recommendations
for power, power storage or power from storage if contained in a license or subordination
agreement. If no subordination condition exists the agent should contact the attorney
assigned to the basin to initiate a subordination condition investigation pi ior to preparing the
Director's Report recommendation for the water right

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose. The actual amount beneficially used at
the commencement of the appropriation is the standard measure.
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2. Annual Volume.

Annual volume may also be recommended if there is a need to protect junior priority rights
on a stream, spring or other source with limited quantities of water.

I. Recreation.

Recreation use refers to water use for private, non-commercial sports and
entertainment Examples of recreation use include swimming pools, fishing ponds and
water skiing facilities The recommendation should describe the facilities used and include
facility volume, if any.

I. Instantaneous Amount.

If not otherwise determined by a license or reasonable decree the agent must
determine an instmltaneous quantity for this purpose. The actual amount beneficially used at
the commencement of the appropriation is the standard measure

2. Annual Volume.

Groundwater rights should be recommended with mJ annual volume. Annual volume
may also be recommended if there is a need to protect junior priority rights on a stream,
spring or other source with limited quantities of water.

J. Aesthetics.

Aesthetic use refers to the use of water for artistic or landscape purposes. Examples
of aesthetic use includes fountains, artificial streams and ponds. The recommendation
should describe the facilities used and include facility volume, if any.

I. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose, The actual amount beneficially used at
the commencement of the appropriation is the standard measure,

2. Annual Volume.

Groundwater rights should be recommended with an annual volume .. Annual volume
may also be recommended if there is a need to protect junior priority rights on a stream,
spring or other source with limited quantities of water

K. Wildlife.
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Wildlife use refers to the use of water for wildlife habitat and watering. Because
wildlife uses natural water bodies without any human intervention or intent, only that use
that results from actual diversion of water qualifies lor this purpose of use.

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose. The actual amount beneficially used at
the commencement of the appropriation is the standard measure,

2. Annual Volume.

Groundwater rights should be recommended with an annual volume. Annual volume
may also be recommended if there is a need to protect junior priority rights on a stream,
spring or other source with limited quantities of water

L. Heating.

Heating use refers to the use of water temperature to warm structures and equipment

Beneficial use of geothermal water generally requires beneficial use of the heat
resource An agent reviewing a claim to geothermal water should review Idaho Code § 42­
233.

Field exams for rights to ground water and springs should include an examination of
water temperature, For purposes of preparing the report, a temperature measurement is not
usually required. In most cases, it will be readily apparent or the agent will already know
that the source is something other than cold water. In such cases, a temperature
measurement should be made where it would not be unreasonably difficult Reasonable
attempts should also be made to obtain information as to well depth., The temperature and
well depth data should noted in the water right claim files.

Adjudication Memo #32 sets forth standard remarks to be used to identify rights to
geothermal water (BOS - B08)

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose. The actual amount beneficially used at
the commencement of the appropriation is the standard measure.

2. Annual Volume.

PlIlPOSC and Quantity of Usc--Pagc 8



Groundwater rights should be recommended with an annual volume. Annual volume
may also be recommended if there is a need to protect junior priority rights on a stream,
spring or other source with limited quantities of water.

M. Cooling.

Cooling use refers to the use of water temperature to absorb heat and by doing so,
cool structures and equipment

1. Instantaneous Quantity.

If not otherwise determined by a license or reasonable decree the agent must
determine an instantaneous quantity for this purpose. The aetual amount beneficially used at
the commencement of the appropriation is the standard measure.

2. Annual Volume.

Groundwater rights should be recommended with an annual volume. Annual volume
may also be reeommended if there is a need to protect junior priority rights on a stream,
spring or other source with limited quantities of water.

N. Instream Flow.

The Water Resource Board has filed claims for instream flow purposes. These
claims are based upon approved applications for minimum stream flows issued pursuant to
Chapter 15, Title 42, Idaho Code These claims should be recommended consistently with
IDWR's approval in the permit or license. A quantity is set forth in the approvaL

Other claims for instream flow purposes should be referred to the Bureau Chief for
review.

O. Fire Protection.

Fire protection use relers to the diversion of water to maintain a fire suppression
system.. Actual suppression of a fire is not necessary to complete an appropriation for this
purpose.

1. Instantaneous Quantity.

The capacity of the fire suppression system at the commeneement of the
appropriation should be recommended, so long as some amount was actually diverted when
the system was developed

2. Annual Volume.
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Annual volume of diversion need not be recommended for fire protection rights.

P. Storage.

Storage alone is not an appropriate purpose of use for water. Storing the water itself
should be identified with some eventual use of the water This storage should be
recommended as "storage for (purpose) " Additionally, a purpose of use may be
claimed for water released from storage. This use should be recommended by the particular
use as follows: " (purpose) from storage"

1. Instantaneous Quantity.

Storage rights are usually not recommended with an instantaneous quantity.
However, if the storage right diverts from the stream into a storage facility an instantaneous
quantity should be recommended. If not otherwise determined by a license or reasonable
decree the agent must determine an instantaneous quantity for this purpose. The capacity of
the diversion works at the commencement of the appropriation is the standard measure.

2. Annual Volume.

A storage right should be recommended as an annual volume of storage. The agent
should consider whether the storage facility has historically filled more than once per year.
Generally, storage rights are limited to one fill per year.

Q. Quantity for Conveyance Loss.

Idaho Code § 42- I 10 provides that water users are entitled to the quantity of water
which they are decreed measured at their point of diversion. Likewise, the Idaho Supreme
Court has indicated that water rights are to be measured at their point of diversion Glenn
Dale Ranches, Inc v. Shaub, 94 Idaho 585 (1972). As a consequence, some additional
amount of water may be required to compensate for conveyance loss between the point of
diversion and the field headgate, if the quantity is not established by a license or decree.
The agent should use the Worstell method to calculate this conveyance loss if no other
information is available.

If an excess amount (more than 0.02 ds/acre) is necessary due to conveyance losses,
then the right should be recommended with a remark limiting (explanatory material
describing?) that portion of the right to use for conveyance losses in delivery of the right.
Careful attention should be paid where there are multiple rights and all or part of one or
more of the rights is limited to use for conveyance losses. EACH of the rights should
contain a conveyance loss remark of some form

EXAMPLE: Claimant has two rights to surface water from the same point of
diversion, which total 1,2 cls for 50 acres, and one right to I cfs 01 groundwater for
the same 50 acres. 0.2 cls of thc surface water rights is in excess of an inch per acre;
it is to be recommended due to actual, reasonable conveyance losses.. The three
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rights will contain a combined use remark limiting the three rights to 1.2 cfs for
irrigation of 50 acres ..

III. EVIDENCE OF PURPOSE OF USE AND QUANTITY.

A water right's purpose of use and quantity is first determined at the time of
establishment of the right, and then as it may have been changed. Although determining the
purpose of use and quantity is not dependent upon the legal method by which the water right
was established, the evidence available to the agent differs based upon the legal method,
This section is concerned primarily with claimed purposes of use and quantities where there
is little evidence regarding historic use, such as with beneficial use rights, and accomplished
transfers that have not been approved by IDWR.

There are five different methods of obtaining a water right, each with different
amounts of evidence regarding the purpose for which water is used by the appropriator:

~ Beneficial Use Method.
~ Posted Notice Method.
~ Permit Method.
~ 42-1426 Enlargement Method.
~ 42-1416B Expansion Method.

A. BENEFICIAL USE WATER RIGHTS

The purpose of use and quantity for a beneficial use water right is based on the use
when water is first appropriated by application to beneficial use. As a general matter IDWR
will have little evidence of the original purpose of use and quantity for beneficial use water
rights.

With the passage of the accomplished transfer statute, Idaho Code § 42-1425, the
purpose of use to be recommended for most beneficial use rights is the purpose of use as of
the commencement of the adjudication on November 19, 1987, The agent's initial
investigation of the purpose of use claimed should consist of an evaluation of whether the
purpose of use claimed under a beneficial use claim is that purpose of use of water being
used on the commencement date.

IDWR will start with the 1987 information because of the accomplished transfer
statute Idaho Code § 42-1425. The accomplished transfer statute was a legislative attempt
to protect the pattern of water use as of the date of commencement of the SRBA. Therefore,
IDWR generally will recommend beneficial use water rights as they exist as of
commencement IDWR will allow the objection process provided in Idaho Code § 42­
1425(2)(a) to raise issues of injury and will not do so in its investigation.

Where the evidence supports a finding that a change occurred afteI commencement,
then the original purpose of use should be recommended
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The agent should look at available evidence to determine whether the 1987 pmpose
of use is an enlargement from the use when the right was initiated, Available evidence
includes: aerial and other photography in IDWR's possession, county assessors records
regmding irrigated land, interviews with the claimant, and interviews with neighbors or
other old timers, If the agent believes that an enlargement has occurred the claimant should
be contacted to submit an enlargement claim.

The quantity element for beneficial use rights is more problematic, The
accomplished transfer statute does not provide a legal basis to look solely to 1987
information, The agent will need to use claimant contacts, measurements and other research
to determine whether the claimed quantity was the amount diverted and put to beneficial use
at the time the right was initiated. It is fair that the agent assume that the water user has
followed the law and has not enlmged the quantity used in the absence of evidence to the
contrary,

If the agent discovers evidence that the quantity used has enlarged over time, the
claimant should be notified that the claimant must submit evidence showing that the amount
currently used was the amount originally appropriated, The claimant may be mged to file
an additional claim for the additional amount with a priority as of the date of the increase
and submit some evidence in support of the priority date claimed, or to file an application
for permit, depending on when use of the additional amount was initiated. Absent evidence
to the contrary, the additional amount should not be recommended because it appears to be a
beneficial use in violation of the mandatory permit statutes.

B. CLAIM BASED ON DECREE, POSTED NOTICE OR LICENSE

If the claimed pmpose of use is the same as the pmpose of use shown on a decree,
posted notice or license (as amended by any approved transfers) then no fmther review of
this item generally is required. If the agent's review reveals that the claimed purpose of use
is inaccmate, the agent may wish to contact the claimant to verify the purpose of use
information.

The total amount decreed or licensed should be recommended as long as reasonable;
the original purpose(s) and amounts for each purpose should be recommended to the extent
claimed as long as reasonable; and the recommendation should include other claimed
purpose(s) and amounts for each purpose that may be recommended as a change in use
pursuant to the analysis below. A total amount greater than the total amount decreed or
licensed may not be recommended.,

Purpose of use is the central element of a water right The failure of a decree to
include purpose of use in the listing of rights renders the decree ineffective. Claims based
on such a decree should be examined as beneficial use claims,

There are some decrees in the files which list the name, source, amount, priority, and
property to which the water right is appurtenant, but contain only general language as to
purpose, such as: "The following rights are decreed for irrigation, culinary, livestock,
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milling, mining, and other beneficial purposes." This does not mean every water right listed
is decreed for any purpose at all and the purpose may be changed whenever the owner feels
like changing it. In these circumstances, the general rule is to first look to the decree, or
other documents from the case that are already available in IDWR files The decree should
be interpreted as including any claimed purpose for which there is some specific support in
these documents For example, if a right is decreed to a party in an amount that is consistent
with IDWR's irrigation standard or the duty of water set forth in the decree (i.e. 40 inches for
use on forty acres), then this is some specific support for an irrigation purpose. If a right is
decreed to a power and light company, this is some specific support for a hydlOpower
purpose; similarly, if a right is decreed to a city or town, this is some support for a
municipal purpose.

C. CLAIM BASED ON PERMIT

1. Permits for which a pmof due notice was filed prior to commencement

If the claim is based on a permit for which a plOof due notice was submitted prior to
commencement, then contact water allocations staff in the state office before plOceeding
with review of this claim. See IntlOduction for a general discussion of claims in this
category.

2. POI'pose of use claimed ditfel'ent than pOIllose of use on pel'mit

If the purpose of use claimed is different than the purpose of use shown on the
permit (as amended by any applOved amendments to the permit), then the purpose of use
shown on the permit (as amended by any approved amendments to the permit) should be
recommended.

A change in purpose of use may not be recommended tor a claim based on a permit,
because the accomplished transfer statute does not apply to permits. The only way to
change the purpose of use on a permit is to file an application to amend the permit with
IDWR.

D. CLAIM BASED ON 42-1426 ENLARGEMENT OR 42-1416B
EXPANSION

The evaluation of the purpose of use of an Idaho Code § 42-1426 enlmgement or 42­
1416B expansion claim should parallel the analysis used for beneficial use rights. The
purpose of use should be that purpose as of 1987. Remember that a 42-1416B expansion
claim cannot include an increase in volume of use. See Adjudication Memorandum 16C
(Completion Pending) for further explanation of how these claims should be investigated
and recommended.

If a claim includes both the original purpose and an enlargement purpose, then the
claimant should be contacted to allow the claimant the opportunity to file a separate claim
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based on Idaho Code § 42-1426 or beneficial use for the additional purpose. The agent
should consult with legal counsel when investigating such an enlargement.

E. RECOGNITION OF ACCOMPLISHED TRANSFER STATUTE.

A water right's purpose of use is transferred to an alternate purpose when the original
purpose of use ceases, in whole or in part, and the water is instead used, in whole or in part,
for a new purpose. Further information on this complex topic is available. [Insert link to
administI'ators memo]An accomplished transferred purpose of use is a change in use that
may be recommended with its original priority pursuant to Idaho Code § 42-1425 The
agent should consult with legal counsel when investigating such a transfer. By way of
contrast, an enlargement occurs when the original use continues without an increase in the
diversion rate, and (I) the water is reused for a different purpose, (2) when the new use is
made possible by conservation methods employed in making the original use, or (3) a new,
non-consumptive use can be added to the original delivery system. Enlargements must be
claimed separately

A change in use may include an expansion in the number of acres irrigated with
stored water pursuant to Idaho Code §42-222. In addition, a change to an alternative nature
of use of stored water is a change in use that will generally not result in injury to other water
rights because the water, once lawfully stored, is not part of the natural flow to whichjunior
appropriators hold rights, Therefore, the review of expansions in irrigated acreage and
changes to an alternative nature of use of stored water is the same.

If IDWR recommends an accomplished change in purpose of use, then the
recommendation should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN PURPOSE OF USE PURSUANT TO IDAHO CODE
42-1425"
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CHAPTER 7

SEASON OF USE

A. GENERAL

Idaho Code § 42-1411 (2)(g) requires IDWR to determine "the period of the year
when water is used" for each purpose for which a water right is claimed. The Idaho
Supreme Court stated in its basin-wide issue number 5 decision that:

[E]ach irrigatOl's water right shall be decreed with a specific period of use
setting forth a beginning date and an ending date, previously adhered to by
IDWR,

1/1 Re SRBA, 98.9 ISCR 363, 366 (April 22, 1998).

B. IRRIGATION SEASON OF USE:

IDWR will recommend the licensed season of use for all licensed irrigation water
rights. If an irrigation right has been transferred pursuant to Idaho Code § 42-222 the
season established in the approval should be recommended IDWR will recommend the
decreed season of use for all decreed irrigation water rights from general adjudications ..
IDWR will recommend the decreed season of use from private adjudications, so long as
the decreed season is reasonably suppOltable.

FOI beneficial use rights, IDWR has re-examined its season of use methodology
and expanded its recommended season to take in the majority of the late and early season
irrigation use. IDWR will recommend this season fm all beneficial use right claimants
claiming a full irrigation season right, whether the claim is for a longer or shorter season

I. Early and Late Season Irrigation.

For the most part, IDWR will recommend an early- and late- season nngation
general provision only when such a provision has been decreed in a general stream
adjudication or such use represents histmic practice, This is especially impOltant when
the provision has been previously decreed, because the length of the decreed season of
use may depend upon the existence of such a provisiorL

If a water right is licensed or decreed with an irrigation season shorter than IDWR's
unifOlm season the following remark, in most instances, should be placed under the
irrigation season:

The use of water for irrigation under this right may begin as early as
[standard irrigation start date] and may continue to as late as [standard
irrigation end date] provided other elements of the right are not exceeded.
The use of water for irrigation before [licensed or decreed irrigation start
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date1and after [licensed or decreed irrigation end date] under this remark is
subordinate to all water rights having no subordinated early or late irrigation
use and a priority date earlier than the date a partial decree is entered for this
right.

This remark should not be placed on a water right that has a short season for a particular
reason, ie, as a result of a contested case hearing involving a protested application for permit
or transfer, a settlement of a contested case hearing, a specific finding that the shorter season
is necessary, or to prevent interference with other water rights" The agent should examine
the decree or licensing file carefully to determine if one of these circumstances is present.

2, Customized irrigation season of use

IDWR will consider an irrigation season of use outside the uniform parameters in
certain circumstances, See Memo for a discussion of how to consider a customized
irrigation season,

C. SEASON OF USE FOR OTHER PURPOSES:

I, Licensed and Decreed Rights,

IDWR will recommend the licensed season of use for all licensed water rights, If
an irrigation right has been transferred pursuant to Idaho Code § 42-222 the season
established in the approval should be recommended IDWR will recommend the decreed
season of use for all decreed water rights from general adjudications, IDWR will
recommend the decreed season of use from private adjudications, so long as the decreed
season is reasonably supportable, If the license or decree does not contain a season of
use, the right should be treated as a beneficial use right for purposes of season of use,

2, Beneficial Use Rights,

Most beneficial use water rights for uses other than irrigation have a year-round
season of use because they are not limited by seasonal factors, Storage water rights for
irrigation generally filII into this category as welL As a result, IDWR will generally not seek
proof of the season of use for benet1cial use rights, If you suspect, however, that a water
right has not been, or cannot be, used year-round you should investigate the season of use,

D. CHANGES IN SEASON OF USE.

A water user may wish to claim a changed season of use for a water right. The
available records regarding historic beneficial use determine how the agent should
investigate and report a changed season of use,

I, Beneficial Use Rights
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IDWR generally has very little record of the historic pattern of use of most
beneficial use rights. As a consequence, in most instances the agent should simply
recommend the season of use currently applicable to a beneficial use right Third party
objections will be needed to raise issues of injury or enlargement of the season of use. If
IDWR has reeords for a water right indicating a season of use historically different from the
claimed season of use, then the right should be treated similarly to a decreed or licensed
right

2. Licensed and Decreed Rights.

The most common example of a changed season of use is when the claimant claims
a change in nature of use from irrigation to a nature of use that is year-round, such as
storage, municipal or commercial uses. The claimant can obtain this new season of use in a
number of ways.

a Beneficial Use Right

If the new season of use occurred before 1963 for ground water rights, or before
1971 for surface water rights, the claimant may have a separate beneficial use right for the
ehanged season. The claimant needs to file a new claim for this use, with a different priority
date

b. Enlargement Right

If the new season of use occurred after 1963 for ground water rights, or after 1971
for surface water rights, and before the SRBA commenced, the claimant may have a
separate enlargement right for the changed season. The claimant needs to file a new claim
for this use, with a different priority date. Such an enlargement right may be recommended
only if the requirements of I.C §§ 42-1426 or 42-1416B are satisfied, including the
subordination of the enlargement right using the standard language. This can be a complex
determination, so contact with your legal counsel is recommended in this situation

c. Transfer.

A claimant may wish to transfer a portion of a water right to a new season of use.
To accomplish this, in general, there must be both a cessation of use during a portion of the
season of use and new use during a new portion of the period. This can be a complex
determination, so contact with your legal counsel is recommended in this situation. If the
claimant shows that the change occurred prior to onset of the adjudication, the change
should be recommended. If an objection claiming injury is filed, the right will be remanded
to IDWR pursuant to IC § 42- 1425(a) for a determination whether the change caused
injury to other water rights.
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CHAPTER 8

PLACE OF USE

I. INTRODUCTION

The investigation of a water right's place of use is dependent both upon the type of
use and upon which of the five legal methods under which the water right was established,
Because the majority of the rights are for irrigation use, this use will receive the most
attention,

II. PLACE OF USE GENERALLY.

A water right's place of use is first determined at the time of establishment of the
right, and then as it may have been transferred, forfeited or abandoned, Although
determining the place of use is not particularly dependent upon the legal method by which
the water right was established, the evidence available to the agent differs based upon the
legal method, This Section is concerned primarily with claimed place of uses where there is
little evidence regarding historic use of the place of use, such as with beneficial use rights,
and accomplished transfers that have not been approved by IDWR. There are specific
issues relating to irrigation and municipal water rights that are described in Sections III and
IV below.

There are five different methods of obtaining a water right, each with different
amounts of evidence regarding the place of use of water used by the appropriator:

~ Beneficial Use Method,
~ Posted Notice Method.
~ Permit Method.
~ 42-1426 Enlargement Method.
~ 42-14l6B Expansion Method.

A. BENEFICIAL USE WATER RIGHTS

The place of use for a beneficial use water right is the place of use used when water
is first appropriated by application to beneficial use. As a general matter IDWR will have
little evidence of the original location and size of the place of use for beneficial water rights.
However, with the passage of the accomplished transfer statute, Idaho Code § 42-1425, the
place of use to be recommended for most beneficial use rights is the place of use used by the
water user as of the commencement of the adjudication on November 19, 1987. The agent's
initial investigation of the place of use claimed should consist of an evaluation of whether
the place of use claimed under a beneficial use claim is that place of use 01 water being used
on the commencement date. This should be done in the first instance by the GIS analysis 01
the 1987 NAPP photography,
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IDWR will start with the 1987 information because of the accomplished transfer
statute, Idaho Code § 42-1425, The accomplished transfer statute was a legislative attempt
to protect the pattern of water use as of the date of commencement of the SRBA. Therefore,
IDWR generally will recommend beneficial use water rights as they exist as of
commencement IDWR will allow the objection process provided in Idaho Code § 42­
l425(2)(a) to raise issues of injury and will not do so in its investigation,

Where the evidence supports a finding that the change occurred alter
commencement, then the original place of use should be recommended, (NAPP
photography may be useful in this regard,)

The agent should look at available evidence to determine whether the 1987 place of
use is an enlmgement from the use when the right was initiated Available evidence
includes: aerial and other photography in IDWR's possession; county assessors records
regarding irrigated land; interviews with the claimant; interviews with neighbors or old
timers, If the agent believes that an enlargement has occurred the claimant should be
contacted to submit an enlargement or additional beneficial use claim, Otherwise, the agent
should not include the enlargement area in the preliminary recommendation for the
beneficial use right

B. CLAIM BASED ON DECREE, POSTED NOTICE OR LICENSE

If the claimed place of use is the same as the place of use shown on a decree, posted
notice or license (as amended by any approved transfers) and they all correspond with
IDWR's GIS analysis, then no further review of this item generally is required, If the agent's
review reveals that the claimed place of use is inaccurate, the agent may wish to contact the
claimant to verify the place of use information,

If the claimed place of use is not the same as the place of use shown on the decree,
posted notice or license (as amended by any approved transfers), then the agent should
recommend the place of use as of 1987 in the same fashion as for beneficial use claims,

If the 1987 place of use is different than both the claimed place of use and the place
of use shown on the decree or license (as amended by any approved transfers), recommend
the 1987 place of use, An amended claim is not required

The place of use is an essential element of a water right The failure of a decree to
include the place of use in the listing of rights is an ambiguity in the decree, In other words,
when the decree determined the water right, it necessarily determined the place of use as of
the same time as the rest of the elements of the water right; the decree just failed to describe
it The relevant question at this point is how to resolve the ambiguity For purposes of
preparing the director's report, assume that the 1987 place of use is the decreed place of use,
The place of use of a claim based on a decree that does not state the place of use should
therefore be analyzed the same as the place of use of a claim based on beneficial use,
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C. CLAIM BASED ON PERMIT

I. Permits for which a proof' due notice was filed prior to
commencement

If the claim is based on a permit for which a proof due notice was submitted prior to
commencement, then contact water allocations staff in the state office before proceeding
with reviewal' this claim, See Introduction for a general discussion of claims in this
category,

2. Place of' use claimed dil'l'erent than place of' use on permit

If the place of use claimed is different than the place of use shown on the permit (as
amended by any approved amendments to the permit), then the place of use shown on the
permit (as amended by any approved amendments to the permit) should be recommended,

A change in place of use may not be recommended for a claim based on a permit,
because the accomplished transfer statute does not apply to permits, The only way to
change the place of use on a permit is to file an application to amend the permit with IDWR.

D. CLAIM BASED ON 42-1426 ENLARGEMENT OR 42-1416B
EXPANSION

The evaluation of the place of use of an Idaho Code § 42-1426 enlargement claim
should parallel the analysis used for beneficial use rights, The place of use should be that
area that was irrigated as of 1987,

If a claim includes both the original acres and an enlargement in irrigated acres, then
the claimant should be contacted to allow the claimant the opportunity to file a separate
claim based on Idaho Code § 42-1426 or beneficial use for the additional acres, The
original claim should be limited to the number of original acres under the water right.
Where the claim includes a change in use as well as an enlargement, it may be difficult to
tell which acres should be recommended In such cases, a common sense approach should
be used, taking into account any information as to where the enlargement is likely to have
occurred, the nature of the diversion system, etc,

Idaho Code §42-1416B expressly provides that an expansion in irrigated acres from
groundwater in a critical OW area that occurred after designation of the critical OW area
may not include an increase in either diversion volume or rate, Therefore, there must be
information from the claimant with which it can be determined that there has been a change
in cropping or in the method of application which would allow the same volume to be
spread to additional acres, and to determine the number of additional acres (up to the total
number of additional acres claimed) to which the original volume can be spread" If such a
determination cannot be made, then the claim should be recommended for disallowal, and
should include the following remark: "NO LAWFUL APPROPRIATION SHOWN." (PO I
and condition PO I)
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E. RECOGNITION OF ACCOMPLISHED TRANSFER STATUTE.

If IDWR recommends an accomplished change in place of use, then the
recommendation should include the following condition: "RIGHT INCLUDES
ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO IDAHO CODE 42­
1425"

III. PLACE OF USE FOR IRRIGATION WATER RIGHTS.

The basic process for determining the place of use for irrigation water right claims is
set forth in the Introduction to this handbook. The agent should try to reconcile the claim,
the GIS analysis, and IDWR's records. When they all correspond, the recommendation
should be fairly straightforward. When they do not correspond claimant contact, both in the
initial investigation and during the error correction process, is crucial to developing an
understanding of how and where the irrigation water is used. Further, development of the
digitized claims is critical for determining second round service of unclaimed or
underclaimed water rights. Protocols for IDWR's GIS analysis have been developed and the
agent should be familiar with them GIS Guidelines

Additional topics regarding the investigation of the place of use for irrigation water
rights follow.

A. Water Delivery Organizations

Idaho Code § 42-14 I I(2)(h) requires IDWR to determine "a legal description of the
place of use; if one (I) of the purposes of use is irrigation, then the number of inigated acres
within each forty (40) acre subdivision, except as provided in section 42-219" (Emphasis
added.) Idaho Code § 42-219(5) and (6) provide, in part, that:

(5) For irrigation projects where the canals constructed cover an
area of twenty-five thousand (25,000) acres or more, or within irrigation
districts organized and existing as such under the laws of the state of Idaho
... .It shall not be necessary to give a description of the land by legal
subdivisions but a general description of the entire area under the canal
system shall be sufficient

(6) For an irrigation project developed under a permit held by an
association, company, corporation or the United States to divert and deliver
or distribute surface water under any annual charge or rental for the
beneficial use by more than five (5) water users in an area of less than
twenty-five thousand (25,000) acres, the license issued shall be issued to the
permit holder. For the place of use description in the license issued for the
irrigation project. it shall be sufficient to provide a general description of the
area within which the total number of acres developed under the permit are
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located and within which the location of the licensed acreage can be moved
provided there is no injury to other water rights, (Emphasis added,)

The agent should read these sections very carefully before constructing the place of use for
water distribution entities, For instance, subsection 5 applies as follows:

"'All irrigation districts come under this section,
"'Inigation projects covering more than 25,000 acres come under this section
"'The project may utilize either ground or surface wateL
"'The generally described place of use must be "under" the delivery system,

Subsection 6 applies as follows:

"'Inigation projects delivering or distributing surface water to under 25,000 acres
come under this section,

"'There must be at least 5 water users in the project
"'The generally described place of use functions like a permissible place of use,

The state office will solicit the boundaries hom the water delivery organizations in
advance of the regional office investigation. The boundaries will be digitized in the state
office prior to assignment to the agent The agent should then provide a first draft of the
boundary to the organization and any State or Federal agency owning land within the draft
boundary, What will follow should be an exchange of information until IDWR makes its
final determination regarding the boundary and acreage it will recommend to the district
courL The final recommendation of the boundary should result from a careful consideration
of the information of the water delivery organization and govemmental entities by the agent
Extensive claimant contact is expected for these claims, as well as consultation with IDWR
legal staff GIS Guidelines

B. Transfer vs. Enlargement.

When investigating the place of use for an irrigation water right claimed at a location
different than that shown on IDWR's records the agent should keep in mind the difference
between an accomplished transfer and an enlargement An accomplished transfer occurs
where the new place of use is different than the old place of use, but irrigated acres at the
new place of use is no greater than the old place of use, An enlargement has occurred where
the irrigated acres at the new place of use is greater than the old place of use, An
enlargement must be claimed and recommended as a separate water right [INSERT LINK]

When investigating an accomplished transfer for a licensed or decreed water right,
the agent should check to be sure that the irrigated acres at the original place of use have
been dried up, If not, then an enlargement of some sort has occurred, However, an
accomplished transfer of the place of use of an irrigation storage water right may include an
increase in the number of acres irrigated without being considered an enlargement pursuant
to Idaho Code §42-222,
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C. Supplemental rights

Rights are supplemental when they are for the same purpose of use at the same place
of use, and the total amount of the rights (diversion rate and diversion volume) on their faces
add up to more than the total that can be beneficially used. Generally, supplemental rights
are from different sources, but may in some instances be from the same source.
Supplemental rights are an exception to the general rule that rights for the same purpose at
the same place of use may only "add up" to the total that can be beneficially used fa! that
use

Sometimes an appropriator will rely primarily on a right from one source (for
example, surface water), with the result that this right is sometimes referred to as the
"primary" right The appropriator will then supplement the surface water with other water
(for example, stored water), with the result that this right is sometimes referred to as the
"supplemental" right For purposes of this analysis, both rights are referred to as
supplemental to each other and have, at least in part, the same place of use

Generally, supplemental rights may not be "unstacked" and recommended to
different places of use. Doing so would enlarge the total use

D. Permissible Places of Use.

A permissible place of use occurs where the claimant irrigates a limited number of
acres within a larger place of use with the water right. This often occurs through an
accomplished transfer. GIS Guidelines

E. Partition of Property and Water Right,

Questions are going to arise where there is an ambiguity as to the number of
irrigated acres and the property has been partitioned by sale of a portion of the property
The general rule is that where one conveys part of a parcel of land with appurtenant water
rights, one also conveys a proportionate part of the appurtenant water right, unless the deed
provides otherwise or there is clear evidence of a contrary mutual intent.

EXAMPLE

An old decree for the Weiser River describes a right to 5 inches of
water that is appurtenant to a 120 acre parceL The decree has a uniform duty
of water of 5/8" per acre Assume, therefore, that the original number of
irrigated acres is eight acres. The 120 acre parcel has since been split into
two 60 acre parcels, now owned by different owners. In this instance, the
right was fully claimed by one owner and no claim was filed by the other
owner, so presume that the owner who filed the claim owns the entire water
right However, if a claim were filed by the other owner, then presume that
each owner acquired one-half of the right (four acres worth), unless the
claimant(s) submitted evidence to the contrary. Absent such evidence, a
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claim to more than fOUl acres by either claimant would be analyzed as an
enlargement

IV. MUNICIPAL WATER RIGHTS.

The place of use for a municipal water right is its "service area" defined in Idaho
Code § 41-1028 The investigation process for these service areas for municipal water
right claimants who have brought themselves under the provisions of this statute by a
transfer or license issued after 1996 will be similar to that being done for water delivery
organizations, The state office will solicit the boundaries from the municipal water
providers in advance of the regional office investigation, Those boundaries will be digitized
before assignment to a senior agent The agent should then provide a first draft of the
boundary to the municipal provider. What will follow will be an exchange of information
until IDWR makes its final determination regarding the service area it will recommend to
the district COUll, If total claims to pre-I 996 municipal water rights for a municipal provider
do not exceed its total installed capacity, IDWR will not investigate the place of use, and
will simply recommend the "service area,"

V. REMARKS DESCRffiING PLACE OF USE.

Adjudication Memo #31 sets forth standard remarks to describe the following:

a, Subdivision parcels (JO I),
b, Other common means of identifying place of use, such as homestead
entry number, etc (J01),
c, Place of use is lands within municipal service area(J03),
d, Place of use for irrigation is in another state (J04 - J09)

GIS Guidelines
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CHAPTER 9

OTHER RIGHTS

When IDWR developed its claim form it invited parties to identify on their claim
"other rights" used on the same place of use for the same purposeo This information was
then put into a database field entitled "other rights:' Although this field, as such, is not one
of the elements reported by the Director, it could be helpful during the investigation process
Use the information in this field to begin analysis of combined use limitations and
overlapping rightso See Adjudication Memo #3/ for standard remarks



CHAPTER 10

REMARKS

See Adjudication Memo #32 for standardized remarks and conditions, Remarks for
specific elements of a right are often noted in this manual in the discussion of that element



CHAPTER 11

FORFEITURE AND ABANDONMENT

This chapter provides guidance to the agents when developing recommendations in
the SRBA based upon the concepts of total or partial forfeiture or abandonment. Always
remember, however, that the focus of the agent's investigation should be to confirm the
water use as claimed The agent should recommend forfeiture only when the agent finds
virtually no evidence of beneficial use during a five year period or clear intent to abandon
the water use, These circumstances should be rare,

I. ABANDONMENT

The doctrine of abandonment has been established by case law (unlike forfeiture,
which is established by statute), The elements of abandonment are "intent to abandon" the
right, conCUlTent with "actual relinquishment" of the right Intent to abandon must be
shown by "clear and unequivocal acts"; nonuse alone is not sufficient, but a substantial
period of nonuse gives rise to a rebuttable presumption of intent to abandon, Unlike
forfeiture, no defenses to abandonment have been recognized,

Absent a substantial period of nonuse, abandonment is generally difficult to prove,
due to the requirement of evidence of intent to abandon by "clear and unequivocal acts,"
The following example provides guidance to the agent regarding a situation in which it is
appropriate to initially recommend abandonment when considering evidence of
intentional relinquishment of water rights:

Ii>' A farmer makes statements to neighbors to the effect that he's had enough and isn't
going to farm his land anymore, and proceeds to plow under the ditches and dig up
the headgates,

II. THE IDAHO SUPREME COURT'S EMPHASIS ON HISTORIC
BENEFICIAL USE IN WATER RIGHT FORFEITURE ANALYSIS.

The Idaho Supreme Court has provided direction to the SRBA District Court
regarding how it is to analyze water rights in the adjudication, The following steps
describe the legal analysis necessary to determine whether a water right has been forfeited:

Define the elements of the water right using the scope
and extent of historic beneficial usc at the inception of
the right as defined by the constitutional, posted notice,
permit, or enlargement methods of obtaining a water
right

2, Determine if clear and convincing evidence establishes
that water was not used under this water right for a
period of five consecutive years from the date of the
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inception of the right to the present (this will be referred
to as determining continuity of use),

,1 If a five-year cessation in water use has occurred,
determine if any of the statutory or common law
defenses to forfeiture are present

4. If a five-year cessation in water use has occurred, but the
use has resumed, determine if any other water right
holders are injured by such resumption.

When an agent is asked to present the basis for a forfeiture recommendation in court, the
agent must be sure that the analysis described above has been hIlly conducted, The
analysis should be fully documented in the claim file, Section III, below, describes the
circumstances when this complete analysis is necessary,

III. PARTIAL FORFEITURE.

The agent must consider the following when making a partial forfeiture
recommendation:

A. Irrigation Uses.

An irrigation use may be recommended as partially forfeited only if there is a
reduction in the actual number of acres irrigated. Descriptive elements of a water right,
standing alone, will not be recommended as forfeited except in the context of a limitation in
the number of acres, When there is a recommendation of partial forfeiture based upon the
number of acres irrigated, the diversion rate and volume may need to be adjusted down,
depending upon the extent of the original diversion rate and volume

B. Other Uses.

For all other uses, the agent should consult with their legal liaison and State Office
staff if there is a potential partial forfeiture,

IV. CLEAR AND CONVINCING EVIDENCE OF FORFEITURE?

It is not possible to provide a general rule for what constitutes clear and convincing
evidence of forfeiture, There is a range within which different fact-finders could find
forfeiture, At one end of the range would be two photographs, five years apart which show
that water was not used in either of those years, At the other end of the range would be
physical evidence such as a parking lot or a diversion system with limited capacity that was
in place for five or more years, In between is a host of possibilities with testimony from
neighbors, watennaster records, electrical bills, assessors' records, crop records, and so on,
The question is: when looked at most favorably for the water right holder, does the
evidence clearly show that water was not used for five years?
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The type and degree of evidence of forfeiture will determine how IDWR
participates in subcase proceedingso In situations where IDWR has some evidence of
forfeiture, the agent may recommend forfeiture, but should not expect IDWR to submit
extensive evidence of this recommendation if challenged in a subcaseo The forfeiture
recommendation will be used to raise a presumption that water has not been used for a
specifically identified five year period, and the claimant will have to specifically rebut this
presumption with evidence showing continuity of use. Where IDWR has what it considers
to be clear and convincing evidence of forfeiture, IDWR will enter the full basis for its
recommendation in a Class II subcase context Forfeiture cases should be discussed with
the agent's legal liaison when the case management report to the SRBA District Court is
being prepared to assess the strength of the recommendation 0

The following examples provide guidance to the agent regarding situations in
which it is appropriate to initially recommend forfeiture when considering evidence of
non-use of water rights:

~ Permanent physical features preventing use, such as parking lots or homes, are
constructed after the right is establishedo

~Two photos greater than five years apart showing no use

~A photo and field exam greater than five years apart showing no use

~Anecdotal information flom a neighbor of five consecutive years of non-useo

If the claimant presents evidence during the notice of error process that establishes
continuity of use and disproves forfeiture, the preliminary recommendation will be
changedo If not, the forfeiture recommendation will be issued to the SRBA District Court
and the claimant will need to show continuity of use to the Court.

The following examples illustrate situations when forfeiture should not be
recommended when considering evidence of non-use of water rights:

~ Incidental acreage not irrigated due to the characteristics of the irrigation system,
such as corners on land now irrigated with circles, but originally sguareo

~Water use resumed in good faith at time 01 field examination 0

~ Less than five percent « 5%) discrepancy between claimed irrigation acres and
irrigation determined by alSo analysiso

In these situations third parties would have to allege and prove forfeiture if they disagree
with IDWR's recommendation.

V. RECOMMENDING FORFEITURE IN THE SRBA.

FORFEITURE, Page 3



The following is how various right categories will be treated by IDWR vis (/ vis
forfeiture in the SRBA:

A. Beneficial Use Rights.

Although, as a technical matter, there are only four methods or bases for developing
a water right in Idaho--beneficial use, posted notice, permit method, and §42-l426
enlargement--IDWR generally considers "decree" as being the fifth basis for a water right
For purposes of this section, beneficial use rights will be considered to be those rights that
are not memorialized in a water rights decree, For beneficial use rights IDWR will not
investigate or recommend forfeiture,

For beneficial use water rights IDWR will recommend recent beneficial use as
shown by aerial and satellite photography, field examinations, and other general
information in the possession of IDWR, IDWR will not extensively investigate the historic
development of these rights, except in the context of priority date, and will not make
recommendations based upon forfeiture, Beneficial use rights will be recommended as
either: (I) a right described by recent beneficial use or (2) disallowed based upon no
recent beneficial use

B. Posted Notice Rights.

Posted notice water rights will be treated in the same way as beneficial use rights.

C. Licensed Rights.

IDWR will recommend forfeiture in appropriate circumstances for water rights
based upon the statutory permit method. The license will be considered to describe the
elements of the right

In situations where there is evidence of past non-use, but the licensed right is
currently being used consistently with the license provisions, the right will be
recommended as licensed Third parties will need to raise issues of forfeiture and injury if
the use of a right has resumed after a period of non-use.

For situations where natural physical features always prevented the use of a water
right as described in the license (such as a cliff or other impassable barrier), IDWR will
recommend the actual use of the licensed right, not forfeiture

D. Decreed Rights.

Decreed water rights will be treated in the same way as licensed rights

E. Enlm'gement Rights.
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Enlargement water rights will be treated in the same way as beneficial use rights.

V. FORM OF RECOMMENDATIONS.

A. Form of Recommendation in Partial Forfeiture Situations.

When a right is recommended as having been partially forfeited the
recommendation should indicate "The remainder of this water right was forfeited for non-
use from to __ "

B. Form of Recommendation in Total Forfeiture Situations.

When a right is recommended as having been totally forfeited the recommendation
should indicate "This water right was forfeited for non-use from to _

VI. DEFENSES TO FORFEITURE

If the agent preliminarily recommends that a water right has been lorfeited the
claimant will have the opportunity to rebut this preliminary recommendation The claimant
can, of course, show that the water right has been used during the period in question.. If the
water right has not been used, Idaho Code § 42-222(2) provides exceptions to the
application of forfeiture as follows:

~Nonuse during a period of time when land is contracted in a federal cropland set­
aside program does not count towards forfeiture.

~Nonuse of a water right held by a municipal supplier to meet reasonably anticipated
future needs generally will not lead to the forfeiture of that right.

~Nonuse of a water right because land application of waste for disposal purposes
satifies the need for water does not count towards lorfeiture.

~Nonuse of a water right when an extension of time to avoid forfeiture has been
granted by IDWR does not count towards forfeiture.

Idaho Code § 42-1764 provides that nonuse of a water right during the time when it is
credited to the water supply bank does not count towards forfeiture

Generally nonuse of a water right does not count towards forfeiture when the nonuse is
involuntary either due to natural shortages or due to the acts of others Supplemental rights
are generally not subject to forfeiture.
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CHAPTER 12

MISCELLANEOUS

A. APPROVAL CONDITIONS ON PERMITS, LICENSES, AND TRANSFERS

See Adjudication Memo #32 as to when and how approval conditions on permits, licenses,
and transfers should be carried over into the recommendation of a claim.

B. SPLIT RIGHTS, SPLITS ADD UP TO MORE THAN ORIGINAL RIGHT

The general mle governing transfers of water rights is that the water right passes with the
land unless the deed specifically states otherwise, or unless a contrary MUTUAL intent is clearly
demonstratedo (The most typical example of a clearly demonstrated contrary mutual intent is where
the contract makes specific provisions as to water rights that are not repeated in the deecL There
may be otherso) This is known as the silent deed rule

Where the water rights are split by conveyance to different owners, then the general rule is
that the water right is divided up in the same proportion as the land" There are two exceptions to
this mle" The first exception is where the deed conveying the land expressly states how the water
right will be divided" The second exception that may exist is where a specific portion of the water
right is appurtenant to a specific portion of the tract of land" An example of the second exception is
where there is a 40 acre tract with an irrigation right for the entire tract plus an additional amount for
one houseo The owner conveys 20 acres plus the house to one person, and the other 20 acres to
another persono The first person gets the domestic portion, and two split the irrigation portion
equallyo

First, determine if each claim from the original right is consistent with the general mle that
the water right is divided in the same proportion as the land division If not, document the
discrepancy in the file The agent should conduct a field exam of the claim and discuss the
discrepancy with the claimant

The claimant should be told that IDWR will recommend the claimant's portion of the water
right proportionally with the claimant's portion of the land division, unless the claimant submits
evidence that the claimant is entitled to a greater proportion 0 If the claimant submits evidence that
the claimant is entitled to a greater portion of the original right, then the claim should be referred for
further review by legal staff If the claimant acquired a greater portion of the original water right,
then the recommendation of this claim and the other splits should be modified accordinglyo If not,
then the portion of the claim that is not consistent with the proportion of the land the claimant owns
should be evaluated to determine if a different water right is applicableo
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C. DUPLICATE CLAIMS

This section refers to the situation where two or more claimants file different claims to the
same right, and it isn't a split

The first task is to find out if they are in fact duplicate claims In some instances we have
received duplicate claims not because the claimants are contesting who owns the right, but because
they are co-claimants who did not know who should file, so they both did Claimant contact should
be made for both claims, which says: we have these claims filed for the same right by these
persons: we're sending letters to both/all of you; would one of you like to withdraw the claim and
get your money back (and leave the claim in the other claimant's name, or have the other claimant
file an amended claim to include your name), or are you contesting ownership with these other
people?

If a duplicate claim is withdrawn, then there is no problem. If the claimant is contesting
ownership, then the claimant needs to submit evidence that the claimant does in fact own the water
right claimed. Contested ownership issues should be submitted to legal staff for review.

When duplicate claims are filed, and it is determined that one claim should be recommended
for disallowal on the basis that the right is owned by another claimant, then the claim that is
disallowed should include the following remark: "RECOMMENDED AS RIGHT NO. "
(P06 and condition P06.)

When duplicate claims for water rights on state land are filed by the state and the lessee of
lands leased from the state, the contact described above should be made to the lessee only. (It is
already known that the state plans to file claims for all water rights on state lands). If the lessee
does not withdraw the claim, then the lessee should be recommended as a current owner on the
state's claim. The lessee's name should appear on the recommendation of the state's claim in the
following form: JOHN SMITH, LESSEE. The lessee's individual claim should be recommended
for disallowal, with the remark and condition described above.

When duplicate claims are filed by the United States and another entity for water rights on
lands leased hum the United States by the other entity, refer to a policy letter ]}lepared on July 3.
1997 and a response prepared on July 31. 1997.

In all other instances where duplicate claims are filed by the owner and a lessee of the
owner's lands, then the claimant contact described above should be made, and the claimant contact
should further state that if the claim is not withdrawn, then the claimant must submit a copy of the
lease agreement The claim should then be referred to legal staff for further review.
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EXHIBIT N

Attached is a true and correct copy of the text of Idaho Department
of Water Resources' Memo linked on page 2 of Chapter 7 of the
Claims Investigation Handbook.

The original of this document exists as an electronic file that IS

accessed through IDWR's internal web site.

The foregoing Is a lrue and certified copy of
Ihe documenl on file at the departmenl of
Water Resources.

"
Slgc~.%:ZA'~o~



TO:
FROM:
RE:
DATE:

MEMORANDUM

DAVE TUTHILL
PETER ANDERSON
CUSTOMIZED SEASON OF USE
DECEMBER 18, 1998

INTRODUCTION

Over the summer and this fall IDWR developed new general recommendations
for the irrigation season of use based upon the latitude and elevation of the irrigation
water use, The use of general season of use parameters for purposes of recommendation
is authorized by Idaho Code § 42-140IB, which provides, in part, that:

The director shall make recommendations as to the extent of beneficial use
and administration of each water right under state law and may use
uniform parameters for quantification of beneficial use recommended for
rights within climatic regions of the state,

IDWR excepted from its intention to recommend the uniform inigation season of use
those water rights that have been decreed or licensed with an explicit season, At public
meetings held on October 15 and 16, 1998, IDWR stated a fluther exception, as follows:

For situations where an irrigator has specific evidence to support an
expanded season, IDWR will consider the expanded season,

Although IDWR developed uniform parameters for its irrigation season of use
recommendations, it recognized exceptions for the licensed and decreed season of use,
and for situations where the irrigator has specific evidence supporting an expanded
season,

The reason for the exceptions lies in the difference between IDWR's
recommendation and the actual water right The legislature wisely allowed IDWR to
make its recommendations based upon uniform parameters, The use of uniform
parameters recognizes that evidence of actual irrigation season may be hard to find; that
the State cannot afford to closely investigate the irrigation season for every right; that
claimants may not have the legal, factual and financial wherewithal to prove their
particular irrigation season at trial; and that in most cases irrigation water use in an area
begins and ends at approximately the same time The actual water rights, however, may
not be accurately described by the uniform parameters, In Idaho, water rights are
determined by the extent of historic beneficial use, which may be evidenced by a license
or decree, Historic use may extend past the uniform parameters in IDWR's
recommendations, If so, the actual water right may have an irrigation season that extends
outside the uniform parameter. The exceptions allow IDWR to conform its
recommendations more closely to the actual water right in appropriate CilCrllTIstances,



The question posed is how and when will IDWR consider specific evidence of a
longer irrigation season.

DISCUSSION

Geneml Standard:

I, Claimant's Burden,

The first rule to be applied to claims for an irrigation season longer than the
standard season for an area is that the claimant bears the burden of bringing the
information to IDWR's attention. Although the statute puts the initial investigatory
burden on IDWR in Idaho Code § 42-1410, the authorization to use uniform parameters
effectively limits the extent to which IDWR must investigate irrigation season of use. If
the claimant wants IDWR to recommend something other than the uniform season, the
claimant must bring the necessary information to IDWR's attention,

2, Evidence of Actual Use,

The second rule to be applied is that the claimant must bring substantial,
competent evidence that water has been used historically at times outside the uniform
season To be competent the evidence must be from a reasonably reliable historical
source, Personal testimony of old time water use should come from an old timer, not
from a new owner whose "understanding" is that water was always used this way, Types
of possible evidence include historic diaries or journals, newspaper accounts, historic
letters, affidavits of individuals that also establish credibility and source of knowledge, or
conversations with individuals that also establish the same. Evidence of physical
circumstances that suggest that water was used during the extended period would also be
helpful, such as historic weather reports and records, stream flow records and other
evidence of watershed characteristics The evidence should be produced and presented in
a way that establishes that it is credible,

3. Evidence that the Use is BeneficiaL

The third rule to be applied is that the claimant must bring substantial, competent
evidence that water use outside the uniform season is beneficiaL This evidence will
primarily need to be based on agricultural science, Possible sources for this type of
evidence include county agents or ASC crop specialists. However, the claimant may be
able to bring sufficient evidence of the physical circumstances to allow IDWR to
determine whether or not the historic, extended use was beneficiaL

CONCLUSION

rDWR must make its own conclusions regarding whether or not the information
brought forward by a claimant is sufficient to support a recommendation of early season
or late season beneficial use The hurdle for the claimant in this regard is high, The

2



standard irrigation season established by IDWR is very generolls, If an agent is faced
with a question regarding irl"igation season of use they would be well served to
discuss the issue with theil" legal liaison.

The foregoing Is a true and certified copy 01
tile document on file at the department of
Water Resources

Signed this .za....day of Xu-,:; ,2o..Q9..

{J~ AM:t:L-< /..L_
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2

3

BEFORE THE DEPARTMENT Of WATER RESOURCES

Of THE STATE OF IDAHO

237

EXHIBIT P

4 IN THE MATTER OF DISTRIBUTION OF

5 WATER TO VARIOUS WATER RIGHTS

6 HELD BY OR fOR THE BENEFIT OF A&B

7 IRRIGATION DISTRICT, AMERICAN

8 fALLS RESERVOIR li2, BURLEY VOLUME II

9 IRRIGATION DISTRICT, MILNER

10 IRRIGATION DISTRICT, MINIDOKA

11 IRRIGATION DISTRICT, NORTH SIDE

12 CANAL COMPANY, AND TWIN fALLS

13 CANAL COMPANY"

14

15

16

BEFORE

HEARING OfFICER: GERALD f. SCHROEDER

17 Date: January 17, 2008 - 9:07 A.M.

18 Location: Idaho Department of Water Resources

19

20

21

322 E. Front Street

Boise, Idaho.

22 REPORTED BY:

23 MICHAEL S. LUCERO, CSR No. 255, RPR

24

25 Notary Public

L..- • . • .• _

1-17-08 Hearing Transcript - vol II



1 APPEARANCES:

2 For Idaho Department of Water Resources:

3 Office of Attorney General

4 Deputy Attorney General

5 Natural Resources Division

6 BY MESSRS. CHRIS M. BROMLEY and

7 PHILLIP J. RASSIER

8 322 East Front Street

9 P.O. Box 83720

10 Boise, Idaho 83720-0098

11 For Milner Irrigation District, North Side Canal

12 Company, Twin Falls Canal Company, A&B Irrigation

13 Company, and Burley Irrigation Company:

238

Barker, Rosholt & Simpson LLP

113 Main Avenue West, Suite 303

1010 West Jefferson Street, Suite 102

P.O. Box 2139

14

15

16

17

18

19

20

21

22

23

24

25

BY MR. JOHN K. SIMPSON

Boise, Idaho 83701-2139

Barker, Rosholt & Simpson LLP

BY MR, TRAVIS L. THOMPSON

Twin Falls, Idaho 83301-6167

-and-
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1 APPEARANCES (Continued):

2 For Minidoka Irrigation District:

3 Fletcher Law Office

4 BY MR. WM. KENT FLETCHER

5 1200 Overland Avenue

6 P.O. Box 248

7 Burley, Idaho 83318-0248

8 For United States Bureau of Reclamation:

9 United States Department of the Interior,

10 Office of the Field Solicitor

11 BY MS. KATHLEEN MARION CARR

12 MR. MATT J. HOWARD

13 960 Broadway, Suite 400

14 Boise, Idaho 83706

15 For American Falls Reservoir District j[2:

16 Capitol Law Group, PLLC

17 BY MR. C. TOM ARKOOSH

18 1010 W. Jefferson Street, Suite 104
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19 Boise, Idaho 83702

20 For City of Pocatello:

21 White & Jankowski, L.L.P.

22 BY MS. SARAH A. KLAHN

23 MS. KELLY SNODGRASS

24 511 Sixteenth Street, Suite 500

25 Denver, Colorado 80202
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1 APPEARANCES (Continued):

2 For Idaho Groundwater Appropriators, Inc":

3 Racine, Olson, Nye, BUdge & Bailey, Chtd,

4 BY MS" CANDICE M" McHUGH

5 101 South Capitol Boulevard, Suite 208
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Racine, Olson, Nye, Budge & Bailey, Chtd.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Boise, Idaho 83702

BY MR" RANDALL C. BUDGE

201 East Center Street

P"O" Box 1391

Pocatello, Idaho 83204

-and-
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TESTIMONY OF KARL J. DREHER, P.E.

Cross-Examination by Mr. Mr. Simpson

Cross-Examination by Ms. Carr

Cross-Examination by Mr. Budge

Cross-Examination by Mr. Klahn

Redirect Examination by Mr. Bromley

Recross-Examination by Mr. Arkoosh

Recross-Examination by Mr. Fletcher
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Recross-Examination by Mr. Budge

Recross-Examination by Ms. Klahn
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1 HEARING OFFICER: This is January 17th,

242

2 approximately 9 A.M. We'll resume the hearing in

3 the Surface Water Coalition call.

4 MR. SIMPSON: Good morning, Your Honor.

5 CROSS-EXAMINATION

6 QUESTIONS BY MR. SIMPSON:

7 Q. Mr. Dreher, my name is John Simpson,

8 and I'm an attorney for Twin Falls Canal Company;

9 North Side Canal Company; Burley, A&B, and Milner

10 Irrigation District, and I would thank you for

11 taking your time to come back up here and

12 testify in this case as well as in the previous

13 case.

14 And, Mr. Dreher, I just had a few --

15 hopefully a few questions to follow up on what

16 cross-examination was provided for yesterday.

17 And first of all, Mr. Dreher, prior to

18 coming here and testifying in this case, have you

19 reviewed any additional documents that you may

20 not have reviewed prior to your deposition?

21

22

A. I have not.

Q. Mr. Dreher, would it be accurate that

23 when you received the delivery call that you

24 believe that the State should take on the initial

25 burden of making a determination in the delivery

1-17-08 Hearing Transcript - vol II



372

1 that has a 3,000 second-foot 1900 right and North

2 Side Canal also has a 1900 second-foot right. Is

3 it true that generally speaking those 1900

4 priority rights of Twin Falls and North Side

5 appropriate essentially all of the natural flow

6 reach gains to the river that accrue below

7 Blackfoot?

8 A. At times, but I wouldn't say

9 necessarily all -- at all times.

10 Q. I'm not suggesting all times. Just

11 most of the time. Generally, unless there's flow

12 in the river above 3,400 cfs, nobody gets any

13 natural flow except those two?

14

15

A. That's correct.

Q. And most of the time that would be the

16 case, other than high spring runoff or an

17 exceptionally big water year; is that correct?

18

19

A. That's correct.

Q. And so all of those other coalition

20 entities -- and 1 think you found this in your

21 order -- rely primarily upon storage water rather

22 than natural flow?

23 A. Well, they rely on natural flow when

24 it's available. But, you know, given the

25 priority of their rights, they -- they have to

.~------------_.~--

1 17-08 Hearing Transcript - vol II
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