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I, DAVID A. JARVIS, being of lawful age and having been first duly sworn, state

the following: |
1. I make the following statements based tlpon personal knowledgeé and am

competent to testify thereto. -
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2. Tama parélegél with Labat-Anderson, Inc., a government contractor which

" provides _paraiegal services to the U.S. Dgpamnent of Justice.

~

3. | ﬁrovide paralégal support to Environment and Natural Resources Division
attorneys who represent:the intt?;rests for the United States in the Snake River Basih
AdJudlcatlon 1 have performed ‘this role for approximately nine (9) years. As part of my duties, °
I act as the custodlan of SRBA files for the United States Department of Justice, and am fam1har
with the court filirigs served uf)on the Unifed States and thq' documents ﬁled_by the United States

in the SRBA.

4. I attest that attached as Exhibit A are true and correct excerpt pages from the

Deposmon of Lyle Robert Swank in SRBA Subcase No. 01-00006, dated October 8,2008

5. I attest that attached as Exhibit B are true and correét 'excerpt pages from the

Deposition of Ronald Dean Carlson in SRBA Subcase No. 01-00006, dated October 7, 2008.

6. 1 aitest that attached as Exhibit C are true and correct excerpt pages from the

Deposition of Anthony Olenicﬁak in SRBA Subcase No. 01-00006, dated October 6,2008. .
7. I attest that attached as_Exhibit D is the Expert Report of Patrick McGrane.

8. I attest that attached as Exhibit E is a true and correct excerpt from Appendix E of
Bureau of Reclamation, OPERATIONS DESCRIPTION FOR BUREAU OF RECLAMATION PROJECTS IN

THE SNAKE RIVER BASIN ABOVE BROWNLEE RESERVOIR APPENDICES February 2004.

I i /Y " o
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DATED this A Z day of July, 2009. -
David A. Jarvis "; |
‘SUBSCRIBED AND SWORN to before me this 27" day-of July, 2009

Eileen Gall Rutherford ¢
Notary Public for Colorado
Residing at: Demves, Cocompo

My Commission Expires: 3’37[%,?_ My Compyss
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Attachment A .
Subcase Nos.

01-00004
01-00005
01-00006
01-00007
01-00008
01-00009
01-00010
01-00013
01-00014.
01-00016
01-00017
-01-00023A
01-00212
01-00213
01-02040
01-02050
01-02060
01-02060A
01-02061
01-04060
01-10034
01-10189
01-10225
01-10237
01-10238
01-10239
01-10240
01-10241
- 01-10482
0110483
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1IN THE DISTRICT COURT.OF THE FIFTH JUDICIAL
2 DISTRICT OF THE STATE OF DAHO,
3 IN AND FOR THE COUNTY OF TWIN FALLS
s |
5TnRe SRBA) - | .
6 Case Nd. 39576 ) Subcase No. 1-6 _

7__ )

8
9
10
1
12
13
14 DEPOSITION-OF .L'YLE ROBERT SWANK
15 OCTOBER 8, 2008 : |
_"16
17
18
19
20 REPORTED BY:
21 JEFF LaMAR, C.S.R. No. 640
22 Notary Public
23 B
24

25
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| THE DEPOSITION OF LYLE _ROBERT SV.WANK, was
2 taken on behalf pf A'& B- I‘rrigati(_)n.Dist'ri-ct', |
3 Burley Irrigation Dis.tric;t, Mi]ner Irrigation
_4 District, North Side Canal Company, an& Twin‘ -F-alls.
5.Canal Company, at tﬁe offices of the Depament of
6 Water Resources, 900 North Skyline, Suite A, Idaho
7 Falls, Idaho, commencing .at 8:1i a.m.,, Octob_er 8,

8 2008, before Jeff LaMar, Certified S'hoﬂhapd _

9 Reporter and Notary-Public within and for the

10 State of Idahb, in the above-entitled maﬁ;.er.

1

12 APPEARANCES: ;

13 For A & B-Irrigation District, Burley Irrigation

14 District, lMilner Iirigation District, No&h Side

15 Canal Company, and Twin f‘alls Canal Con;pany:
16 BARKER, ROSHALT & SIMPSON LLP- |

17 BY MR, JOHN K. SIMPSON
" _ 18 113 Main .Avenue West, Suite 303
| 19 P.O. Box 485 |
- 20 Twin Falls, Idaho -83363-0485
21 For American Falls Reservoir District No. 2:
22 CAPITOL LAW GROUP PLLC

23 BY MR. C. THOMAS ARKOOSH

24 P.O. Box 32 |

25 Gooding, Idaho 83330
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, : N L
3.For Eureau of Reclamation:
4 UNITED S'TATES DEPARTMENT OF JUSTICE o
5 ENVIRONMENT & NATURAL RESOURCES DIVISION-
6 NATURAL RESOURCES SECTION -
7 BY MR. DAVE. GEHLERT
8 1961 Stéout Street, Suite 800
9 Dehver, Colorado 80294
10 Fo; Idaho Groundwater Appropriators, Inc.:
11 RACINE, OLSON, NYE, BtJDGE & BAILEY, CHTD. .
12 BY MR. RANDALL C. BUDGE |
13 101 Capitol Boulevard, Suite 208
14 Boise, Idaho 83702 - |
- 15 For Ida_ho. Depaﬁn;ent of Water Resources:
| 16 OFFICE OF ATTORNEY GENERAL
i7 BY MR. GARRICK L. BAXTER
18 322 Bast Front Street
19 P.0O. Box 83720
20 Boise, Idaho 83720-0098
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22/
23/
24 /1

25/
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3 For State of Idaho:

4 OFFICE dF ATTORNEY GEﬁERAL

5 B_YVMR. DAVID 1. STANISH

6 700 West State Street, 2nd Floor |

7 P.O. Box 83720

8 Boise, Idaho 83720-0010

9 For Mud Lake water users:

10 HOLbEN, KIDWELL, HAHN & CRAPOP.L.L.C,
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1 maybe as a subset of that gr.eate;' record.
'2Q. Okay. Then if the black books are the
3 most accurate reflection of water deiivéries to
-4 the water rights identified in the accoqnting
5 -program, how would claims for water not identified
6 in. the program be delivered? Such as if there's
7 beneficial-use claims, private leases, other
8 contractual obligations and such, hoﬁv would those
9 be identified in termsAof the delivery of water
10 for those obligations if they're not identiﬁé_d in
11 the accounting program? N
12 A; Yeah, if fhey'ré beneficial-use
' 13 c-laims, those are not usually listed iﬂ the
14 watennastér's annual record book. If they do havé
15 4 claim, they may be able to get water wﬁen
- 16 there's surpius watel.' available.
17 Q. But simply because they're not listed
18 iﬁ the wateﬁnaster‘s program or in the water
19 districfs acéounting pro'gra.t;l, c_!oe;sn't n_eceésarily
20 mean that they dén‘t have a claim for water; isn't
21 that correct?
22 A. That's.my understanding,
23 'Q. And the intent of the SRBA
24 adjudication is to either validate those

25 beneficial-use claims or dismiss them; correct?
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1 A, That's correct.'r ]

2 Q. Okay. Likewise, if there's any
3 contractual obligations, rsuc;h as pri\fate'leases or.
4 other obligations; those ';vouldn't necessarily be
5 reflected in the ac:,counting pfogram either, would
6 thejf?
7A. Did you say Water -- or beneficial use
8 or private leases?
9 Q. Yeah, private leases or other
10 con'tractual obrligations woﬁld not necessarily be-
11 accounted for in the accounting program; cofrect?
12 A. That‘s correct,
13 Q. Okay. But those mﬁy exi;st outside of
14 the accounting program; correct?
15 A. That's ‘correc.t.
16 Q. Okay. Anci does the water district in - -
17 any way account for tﬁose or identify those types
18 of obligations and whether water's been delivered
19 pu;suant to those obliéations? |
20A.In your privﬁte—lease example, we do
21 have a record of water delivered thrqugh the
22 rental pool. And it may an be in the water right
23 listing portion of -the'appendix, Eut_ coﬁld have
' 24 some sﬁnding.

25 Q. Lyle, does the accounting program
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1 _identify any of the rights in the 'prografn as

2 high-flow 6r ﬂoqd—water rigﬁts? ‘

JA. We don"t usé tHat phrase attached to

4 the water rights. Tilere_ may be -1 guess, __

5 "'high-ﬂo‘..?\.'"r‘is kind of a layman's term, in ﬁy'

6 view.

7 Q One that's not necessary for you in

8 carrying out your duties?

9-A. Yeah, if -- I mean, as an exaﬁlple,

" 10 some peopie have their earliest or their primary
11 decree, and sometimes refer to a later right as

12 their canéls, which also could be a decreed right,-
13 and they call that tﬁeir -- their high-watef right
14 or flood right.

15 Q. Okay. But that designation would' not

16 assist you in carrying out your duties_as

17 wafermaster; corr_ect?

'18 A.It's not a distinction that the

19 watermaster really has to worry about.

20 Q. Okay.r Because you just simply deliver

21 water by priority; correc.t? |

22 A. That's correct. |

23 Q. Lyle, what's the relationship between

24 the water district and the Bureau of Replamation‘

25 in terms of coordinating storage operations during
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1 the storage season?
"2 A.'Dﬁﬁhg the étérage season, the Bureau
3 of Reclamation is really the prima.ry :
4 deéisi_oﬁ-fnaker for the reservoir operations and
5 releases during.the \%finter, nonirrigation season.
6Q. So Reclamation essehtiall_y isa
7 primary éuthority for-controlling river operations
8 dllxring fhe storage season?
9 A. Well, certainly during the winter
10 operational season. There is some sforage in the.
11 springrthat, you know, may not be as s_imp]istic as
12 that. |
13.Q. Okay. During the spring there would
14-be more coordination between the water district.
15 and Reclamation to ensure that as natural-ﬂow
16 rights come into priority and use that there's no't
17 a conflict between storage and t?le delivery of
18 natural flow?
19 A, That's.correc.;t. 7
20 Q. Okay. So in terms of the rate of fill
21 of storage, thét would be a matfér that you a-s
22 watérmaster would coordinate with Reclamation on?
23- A. Yeah, the physical op;aration ~—.the
24 'Eureau does have mo?e of a primary authority for

25 exercising the Bureau's storage right during the
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.1 questiqn.

2 MR. BAXTER: I do have some questions,

3 though. It you: want .to do y-our follow up now and -
4 tfzen‘come back to me, that's fine or -- |

5 MR. SIMPSON: All right.

- 6

. 7FURTHER EXAMINATION
8 BY MR. SIMPSON:
9 Q; Lyle, Mr. Budge had yoii look at'thé _
10 affidavit of Tony Olenichak and the "high water"
11 definition contained in paragraph 8 and then. had
12 ybu look at paragra’ph 10. | |
13 Do you recall that testimony?
14 A. Yes, Ido.
.15 Q And essentially, you identiﬁéd that
16 high-water riéhts were those that received water
‘17 during the high-water runoff or snowmelt.
18 Do you recall fha.lt testimony?
19 A. Yes: |
20 Q. Okay. My question is: If a wate;
: 21 right -- from your perspective,_ -if a watér right
22 receives wafer outside of the period of high
© 23 runoff or sr.lowmelt, then would that water right be
| 24 olassified aé a high-water right?

25 A. I wouldn't consider a reservoir
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I storing a water right dt-lririg the winter time
2 period, even if it was a fairly junior' right, a
3 high~water righi. .
4 Q. Al right. Let's just focus on
5 natural-flow rights.
6 A. Okay.
7 Q. So if a natural-flow right recgives
8 water outside of the period of high runoff or
© 9 snowmelt, t'hen would it be your opinion that that - -
10 right should not be classified as a high-water
11 right? |
12 A. I think that's reasonable.
13 MR. SIMPSON: That's all I have.
14 Garrick.
15 MR. EAXTER: Take abéut a five-minute
16 break --
17 MR. SIMPSON: Okay.
18 MR. BAXTER: And come back?
19 Thanks.
20 (Recess.)
21
22 EXAMINATION
23 BX.W MR. BAXTER:
24 Q. Lyle, 1 just wanted to go back and

© 25 address a few issues that were brought up, just a
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1 A Yes.
: 2Q.Id likr'_s to look at Exhii)it 10. A‘_nd‘I.'

3 notice there's some red m_afkings on this exhibit.
4 Now, if we look to the markings on the right-haﬁd
5 side, the arrow going up to July 1st,and I

6 believe it says, "Instantaneous draft on storage."

7 That's consistent - those maric_ings 7

8 are consistent with y.our testimony; is that .

9 correct? |

10 A. Yes, we did talk a.bout that.

11Q. Okay. But these other markings on the

12 left-hand side, thosé are not your markings? And
13 I didn't recall you talking about those markings.
14 Do you recall testifying as to the markings on the
i5 lefi-hand side?

16 A.1did not.

17 MR. BAXTER: I have no further questions.

18 MR. SIMPSON: None for me. |
-19 MR. ARKQOSH: I have a couple.

20

21 FURTHER EXAMINATION -
2 BY MR. ARKOOSH: ~

23 Q. Lyle; post-1900 rights can be in.

24 priority early in the year in some years, they c.an

25 be in priority during the middle of the season in
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1 some ifez;rs, and .very oftéh they'fe in priority
2 late in tﬂe season; is that a fair statement?
3 A. That's correct. |
4 Q. So counsel asked you if Tony's
7 5 afﬁdavit was true and accurate.
6 But when you reviewed Exhibit 10, did
7 you see somé discussion that Tony had provided
8 that didn't show up in the afﬁdavit abr;ut
9 possibility qf these rights being available |
10 throﬁgh_ouf the year? And I would sugge-st the
11 second page-of Exhibit 10 of the e-mails to you.
12 A Okay.
13 Q. Actually, I think it's Exhibit 9
14 ma&be.
15 Are the e-mails Exhibit 97
16 A, (Nq-audible reséonse.)‘
: 17 Q. You ha%re to answer audibly. "Yes"?
18 A. Yes. ;
19 Could you repe.at the qu'estion; please?
| 20 Q. On the second page, is; there some
21 discussioﬂ about when these rigﬁts were in
22 priority throughout the yeaf‘?
23 A. (f{eviews.) _
24 Q Lef's, stop there. It might be the

25 first page. It is the first page.
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'THE DEPOSITION OF RONALD DEAN CARLSON, was
taken on behalf of A & B Irrigation District,

Burley Irrigétién District, Milmer Irrigation

District, North side Canal Company, and Twin Falls

Canal Company,ﬂat the offices of the Departméht of

Water Resources, BOO-North Skyline, Suite A, Idaho

-Falls; Idaho, commencing at 9:13 a.m., October 7,

'

2008, before Jeff LaMar, Certified Shorthand
Reporter and Notary Public within and for the

Stéﬁe of'Idaho, in the above-entitled matter.

APPEARANCES:’

For A & B Irrigaﬁion Digtrict, Burley Irrigation
District,,Milﬁer irrigation District, North éide
Canal Company, and Twin Falis Canal_Compény:

BARKER, ROSHALT & SIMPSCH LLP

BY MR. JOHN #. SIMPSON |

113 Main Avenue West, Suite 303

P.O. Box 485

Twin Falls, Idaho 83303-0485
Fof Minidoka Irrigation District:

FLETCHER LAW OFFICE’

BY MR.-*. KENT FLETCHER

.P.0. Box 248‘

" Burley, Idaho-83318
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CAPITOL LAW GROUP PLLC
_BY MR. C. THOMAS ARKOOSH

P.0O. Box 32

. Gooding, Idaho 83330

For Bureau of Reclamation:

UNIfED STATES DEPARTMENT OF JUSTICE
ENVIRONMENT & NATURAL RESOURCES DIVISIoﬁ_
NATURAL RESOURCES SECTIbN

BYlMRJ DAvﬁ GEHLERT

i961 Stout Stréet, SuitE‘sob

Denver, Coloradc B802%4

For Idaho Groundwater Appropriators, Inc.:

RACINE, OLSON, NYE, BUDGE & BAILEY, CHTD.
BY MR. RANDALL C. BUDGE
101 Capitol Boulevard, Suite 208

Boise, Idaho 83702

For Idaho Department of Water Resources:

OFFICE OF ATTORNEY GENERAL
BY MR. GARRICK L. BAXTER
322 East Front_street

P.O. ﬁox 83720

Boise, Idaho 83720-0098
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between these water rights and the base flow.
Q. Okay. 8o they ddn'f depend upon that
base flow.at all?

A, To the extent they rely on it, it's

indeterminable. .One ¢can't determine~phe extent of

the dependency.
Q. Okay. -So they don't divert any of

that base flqw_throughout the irrigation season?

A.v ihat's:corréct.

Q. Okay. Whethef i£ be in the spging or
late f£all --

A.  Never.

Q. -- or in the irrigation season?

A. Never. - -

Q. So if the black books were identifying.

that- they were divexting water under any of those
rights identifiea injExﬁibit A at any time éf the
irrigation season, it would be-solely upon spring
melt? |

A wWell, ﬁhere iz, of course, a

possibility  that for some reason'TWip Falls and

North Side cease to divert water or reduce their

diversion for sgme-réason, which would be rare.
But it could happen.

In that case, of course,  the
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be applied when administering groind watér as to

surface water?

A. Well, clearly I believe that the --

‘the.attémpt to regulate ground water to supply

water to surface water is not appropriate.
Q. Well, 'it's more than that. You
believe that the senior surface water.water'rights

should be subordinated to junior ground water

-

" rights?

A. I'm saying that that is a potential
resolution in tﬁis matter that makes sense.

0. To the g¥ound water user?

~ A, VNo.‘ I think to_everybody.

Q. in pafagraph g, one of the water
rights listed there is 1-10034, vwhich is a Bureau
of R6c1amation-claim pertaining to storage at
Minidoka'Damh Lake Walcott?

A. Yes.

Q- Just éo clarify a few things, based
upon your eiperience as watermaster, you ggree
that Lake Walcott holds 95,200 acre-feet bf.active
storage; cdrrect?.

. A. I thﬁpk that's the right number .

Q. . And that e&ery year it's delivered?

A. That's correct,
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A, It's dependent upon locatibf. Tony
used an example yesterday that -- at Willow Creek.

Willow Creek has some of the oldest water rights

in the district. 1895 priority water rights on

Willow Creek are high-water rights. 8o as to that
specific system, high-water riglits are much
earlier in priofity'than they are other places.

If you go above Blackfoot, I would

- probably agree with Tony that 1916’may be a pretty

good place to make a cut and say those arxe

high~water rights.

ﬁelow'BlaCKfqot, it's set by the Twin
fal;é water righ;, and it's 1§0bf and as of 1900,
all of the base flow in the river had been’

appropriated by Twin Falls and North Side to

the ~- to 3400 second-feet of water.

So the base flow has never, to my

knowledge, produced that amount. of water. So all

of those who came later in time said, "We can use

some of the water, some of the spring'runoff, and

.Wwe hope to appropriate that and use it

beneficially."
And that's where those other. water
rights came from and the reason why they were

granted, because there wés water available- at
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free-for-all.

Q. But would you disagree that water
represented by those rights was diverted by those

entities during those years?

A. - Oh, sure.

' Q. In August, September, and October?
.A, Well‘—- | |
Q. Noﬁ every year in Auguét, September,

October. I'm.nmot trying to mislead you theré.
But some yeéré all three monthé?
- Absolutely. |
Q. Some years September, October? Scme
years Augﬁsﬁ, September? go water would be

available for delivery during that time,

natural-flow water to those entities; correct?

A. That's correct.

Q. So whaﬁ you - think. the director should
do or tﬁe‘watermasfef or someone in the process of
administering water is try to determine what makes
up the supply of wagér in the river; cofrgct?

A. No. I -- I'm not even sure that I

‘believe that. I just think there need-to,bé;

‘appropriate conditions on certain .water rights

that limit their ability to -make a call égainst

other water users.

01
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water supply is dictated almost exclusively by

what we have in.the watershed for a given vear.

Q.. But my question, Mr. Carlson, was: In
order for your theory- to apply that you're using
here, this higﬂlwgter theérﬁ thgtvfbu want to put
conditions' on a wéterAright, wouldﬁ't you have to

be able to quantify for everyone's water right

“the -- I don't want to use the word “sourde":--

-the-nature of the supply comprising that water-

right?

A. Yeah. Oﬁly -- only if the;g's an
ability to make a céll against ground water. And
then haybe you have to.do that. =T &idr--

Q. So anyoné that wants to make a call
against ground water would have .to have on their
water right some bréakdown of the éomponentg of
the supply of the water to them? |

A, ' Rigﬁt; | |

0. And to your khowledge, has the S£ate
ever undertakén that type of effort?

| A. Not to my knowle&ge.

Q. Do\?ou believe it's -- do yoﬁ believe
thét it's even ﬁoséible to quantify those things?

A. I think it's about as easy to quantify

as it is to rely on the model to determine what
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" the flow to the river is.

Q. ~ and you don'ﬁriike the:quel. You

think thaﬁ's irresponsible to use it; correct?
| A, hbéolutely,

Q. So do youhfhinkrit's irrésponsible,

then,'to try to quantify the various componénts of -

water in the river?

-

. A. It ogly is nbt irresponsible'to the
extent that the calls have forced you.into that
bo#.

0. I guess my question was: ;Do you
believe it's possible to do it?" .
A. No;_I don't.

Q. So if it's not possible to quantify

-the components of the water in -the river, how do

you do it?
A. You pick a date. I say we use 1900

and put it on all those that aré later in time

than that.
Q. You just pick a date?
A.- Well, we pick a date based upcon what

we know from experience. And that would be the
Twin Falls' water right. - .
- 0. And it's not based upon when the water’

right's being delivered, what time of year it's
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Q. - But that's how it works, isn't it?
"A. . Right.
Q. I mean, -that's how the whole system

works, junior takes when water's available, and if

the senior takeés it all, the junior. doesn't get

it; right?

A. That's correct. But to make a -- to
_make a water call based ﬁpon-that is --.is just

not defensive because‘fou don't get any more
water. ,

Q. But isn't that a défehse_that should
be raised in the water gall; not for the purposes
of a water fight?

‘A, Well --

Q. This.is a defense you're attempting to
raise tp a water call; isn't that correct?

A, I guess I would characéerize it as a
preemption, ves.

Q. Yeah. And isﬁ't it better taken in
that setting, and didn't you try to raise that
tyﬁe éf défense‘in the Water.call? |

A wWell --

Q. Let me rephrase it,

Didn't you réise thié very thedry in

the water call getting?
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~Jjunior in time to these other ground water users."

Q. Aren't you -~ if -- in a world that is

- perfect to.you, if we Exhibit A folks called out

junior pumpers:because we're limited to, as a
practical ma£téfr:runo£f watef as what you call
thé source -- |

'3. . Uh-huh. -~

Q. -- nobody would have to respond to our

call because‘it wouldn't provide us any more

water?

A. I agrée with that.

' Q, Isn't that what we call a futile call?

A, Yeah. Anthad the director done that,
that would have been wonderful.

Q. and wouldn't the docprine-of futile
cé}I, then, proﬁide ypgiwiéh what fou'vé called
the ability to control who makeé a call?

A. No, because it‘hash3t ﬁorked to this
pﬁiﬁtl

Q. _So what you're feall? disappointed in

is the rejection of your defense in the call as

" described by Mr. Fletchex?

A. ©No. What I'm -- it's not that. What

I'm disappointed in is the actions of the

- 124
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Q. Okay. Then cofrectrme.;
‘A, Well, many of these water righﬁs got

established on the basis that the Bureau of

.Reclamation's contracts for storage were for

supplemental uses,lwhich means you neeéed to have
a -- an underlying natufal—flow right;

So applications were, I think, even
required by the Déparément saying; 'We need to
have the point of diversion undér whére you're

going to take that identified-oﬁ a water right of

some kind. So make it application."

v

The application then was -- was, you

know, considered that -- that application will

-identify the peoint of'diversion, the amount of

water that's going to be taken, all of thé
elements of the water right, but ﬁhat;s going to
be taken at that Qoin£ will prédominqntly'be
storage.

And so we havé,many, méﬁy late
prioriﬁyAwater rights that havejnever feqeived
water that are on the boocks because tﬁey
established the point of diversion in the system.
and they -- Eﬁt they are_——.tﬁey'fe supﬁlied‘by
stdrage. And so I think that'é consistent with

what I've told Mr. Simpson.
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Q. And if you'll'n;te in the what I‘11
call the'hremarks" seqtion of tﬁé license, Ehgre's
a ;efefence tq'wa£er right ;—iB for falls
Irrigation District. And I'11 ﬁﬁst reéd it for
the burposes of the record since éveryone-d?esq't
have a copy of this. | "

"This right when combined with decree
No. 01-0013 shallAprofide nblmorg than 6.02 cubic

feet per second pér acre, no more than 3.5

acre-feet per annum per acre to the described

lands above.®
~And my guestion was: The -- well, let
me make sure I understood your last answer.

You believe thatlwater that méy havé
been diverted to the Falls Irrigatioﬁ District
under this right was storage water, was derived
from storage?

| A, I'm assuming that that prioriﬁy is for
the Snake River. I didn't—lopk‘ét that.
Q. Yeéh, it's 153.cfs.

4. Okay. No, there was no storage water

- delivered under that right. &All I'm saying is

that stored water was being delivered to that
point of diversion.

Q. Okay. I'm not sure I follow the
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A. Okay. Let's suppose that it's 2008.

.We have -- we have no expectation that we could

ever deliver a 2008 priority water right. You

' come- in to the office and say, “I.wént to put a

pump here, and I want teo bé'able to pump storage’
for this tract of 1an&."

What the Department typically would do
is they need fo make an application'for permit.
The application for ﬁermit would est#blish thé
elements of that diversion. Tﬁere's no
éxpectationjthat'aqy natural flow would be
delivered, although if nétﬁral flow were ever
available at the -time when you couid-divert it,
when you diverted it, you would geﬁ to divert
qnaer thaf water right. |

But it's the document that's used as

‘the descriptor of the water right -- or the

diversion that's being administered-by the

‘watermaster. If it's -- if it were just for

storage and we didn't have some underlying water
right, we wouldn't have any description of what it
ig that we're delivering to.

And so the permit serves a useful

purpose from a water distribution standpoint, even

136
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i

" though water is not being delivered to it or it

has never been delivered to itaz
Q. Let me see if I can put this in a more
colldquial way.:
Are yoﬁ_sayiné that a permit or a
license such as this is effectively the

Department's identification of the place where

- stored water that's been released is caught, so to

speék, and taken out of the river?

A.  It's -- it's the descriptor of a point
of diversion whefevprimarily Stofage-wéter ﬁill.be
delivered. . But it will not be delivered under |
that riéht.= It will be delivered under a contract.
with the Bureaﬁ-of Reclamation.

Q. So if we were to prdduce'fécords
showing thét‘watér ﬁad-bgen diverted at this site,
your charagterigation of that ﬁater would be it
wés storage?

A, Thaf's correct.

Q. .And that wbu;d apply equally to water
right 1-0013? '

A;- VI'believe tha£'s trﬁe.

What-ig that number you just.gave me?

Q. 1-0013. -

A. I don't find it. I don't find it on
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the list. But if it!; f-‘butAif_the gipuation?s
the s%me,fI guéss tﬁaﬁrwould.be trﬁgé if it's a
late—priority'wéter riéht..rBut I don't find it on
the lisf-of_objectipns.
.‘Q_VV And gff the top of my head, Iidon't

know what thé priority vear of 0013 is. |

MR. SIMPSON: Ron, it's on your Exhibit A

MR. STANIsﬁ:, It's '39.°

MR..FLEiéHER:, 100 what?- 132

MR. BAXTER: 1-13.

MR. FLETCHER:_ It's a decree for Falls
Irrigation District, 1939.

THE WITNESS: Yeah, we didﬁ;t cbject to -
that one.

- MR. FLETCHER: You did object to the

‘source.

THE WITNESS: But yes, I believe that it
would apply.

Q. {B?.MR. GEHLERT) : ‘ﬁarlier in'respénse
to qﬁestions from Mr;'Fletchér,-z¢u talkad about -

water right 1-10034, which is one of the Lake -~

Walcott water rights. It's the junior of the two,

219 being the senior one. And you indicated that

you believe that water had been delivered under

. the senior water right essentially every year.

138
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‘Is that an.accukaté --

A. That's accu;atéh

Q.- A;e ng aware'of whét thé‘diféctor‘
recémmended fo£ ?hat_water fight, the senior water
right at Walcott? |

..A. I'm not.

Q. - Okay. If I represent to you that Ehe
director récommended'thgt the qﬁéntity be limited
to 41,700 acre-feet, wquid you say that that was
an error? -

A. .My.a;sumption is, then, thé remainder
of the 90,000'was.made up by the second water
right?

Q;. That's how I understand the d;rector
to.have recqmmended it out. ' o -

A. My -- my belief is, is that that's not

'the'way we've delivered it.

Q. Okay. ~And you've been -- your

'understanding is that_yoﬁ'vé been delivering water

under the senior water right and only the senior

- right?

A. _Right. -
Q. Aand that's why the junior water
right's on your list as never having been

delivered to?
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A. . Right.

Q. Okay. Are §og familiar with Walcott

Park? |

A, fes.

Q. And are you familiar with whether it's
ifrigated?

A, Yes.

Q. Ahd‘hoﬁ it}s irrigated?

A. Yes.

0. Can .you describe to me how it's
'irrigatéd?

A.- As I recall, there's a small pﬁmp-that
pumps. water for'the_park;

Q. | If I were Eo.repfeseﬁt to you that
there's a 4Q0 gpm pumpﬂraoes that §Ouﬁd about
right?

A. -That sounds righ£.__

Q. Do ybﬁ know whatrwater right those
pﬁmps divert water -under?

A, My recollection is is that it's .

storage that comes from the Minidoka project.

Q. Storage from.the Minidoka project?
A. Yeah. There's -- as I recall,
there's -- I don't remember there being a water

right sufficient to deliver water to that outside
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-guestions.

MR. FLETCHER: Randy; before you start, I.

just have one housekeeping question to ask him.

FURTHER EXAMINATION
BY MR, FLETCHER:

Q. Can you look at that chart of yours,

.-the exhibit to your affidavit on water right 219.

and that's the Lake Walcott 1909 right.
A, Okay.

Q. On the footnote -- you'put a

footnote-l'by that water right. And footnote 1 is

basically your souxrce objection, that the claiméd
water riéhtfs entitled to be filled only By
high-surface-water runoff from snowmelt or rain.

A.  Right.

Q. Does that apply to the Lake Walcétt‘
stérage right? Did you intend for that? T mean,
what I'm asking is: Was that a mistakelor --
because this is the only storage right listed on -

here in this decree, I believe, unless there's at

American Falls. I don't know if any of those are:

storage rights or not -- of Falls, I mean. -
* MR. GEHLERT: No. They're natural flow.

THE WITNESS: I don't remember why that was
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éingled out.

0. {(BY MR. FLETCHER):--Bécause theALake-:-
Walcott storage right is:senior ﬁo the American
Fails storage rights; correct?

A. That's true. Yeah, I can't tell y&u
fhy that's on_heré. ‘

Q. okay. Should.that‘dbjection apply to
that storage right? .

" A Based on.what I know toéay;‘I don't
think sé.

Q. Oka&. Thanks. That's just'soﬁe;hiﬁg
I forgot to ask you earlier. - Thanks. .

A. And I'm assuming this is based on a
decree. .

Q. Yeah. -It's the 19- --~this is the
1909 storage right at Walcott, thé 219 cone,

A. ‘Yeéh..

Q. I mean, there's some confusion ébout
this, obviously, as Wé've.talked about_the way it
waslfecommended and how it's béen.admihistereda

A. .Right.

Q. But this is_tﬁé Lake W?lcott storage
right that I dén't fhink anybody has aﬁy -- I
didﬁ't know aﬁybody.had any objection to. |

A, No, I can't recall any reason why that
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1 A, That is correct.
2 Q. Okay. Under paragraph 10 you ﬁse .the o
3 term "primarily," that "The sour'ée of s.upp.ly fdr
4 high—waier rights consists primarily of snowmelt .
5 and spriné runoff." |
6 What does "primarily'.' mean to you?
7 A. When thoée water rights are filled,

8 it's generally during the snowmelt runoff. We can
9 see that. There are exceptions to that, like you

10 pointed out. In the fall when senior div.ersi'ons

11 start to cm;tail, we can fill éome of tﬁqse juni-or
12 water rights, which may be defined as high-water
13 rights in the springtime, may not be -~ because of
14 high water in the fali, it's just .simply. a matter

15 of the senior rights being.'curtailed -- of not
_ .16 curt.;.liled, But just deciding not to divert this | :

17 water. |

18 Q. Under paragraph 10 when ybu use the

19 term "primarily," does that @ean that the‘

20 high-water right is entirely snowmelt and spring |
21 runoff?

22 A No. But certainly the greatest

.23 percentage is due to tha_t.A |

24-Q. Okay. And éo what else is

25 contributing to those high-water rights besides
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1 snowmelt and spring runoff?
| 2A If li_t‘ha_ppens- dﬁriﬂg a tirl;le when
3 t;ane;ls a‘u‘e irrigatiné, it could be return flows
4 from flood irrigatioﬂ. It could be_épring flows. .
5 Those are about the two othier secondary mo-'st :
' 6-'c0mmon sources. |
.7 Q. Tt could be anything contributing -
8 water to the Snake River, ‘basical_ly; isn't &at
9 correct?
10 A. Correct.
11 Q. And is there some percentage to
12 determine whether i;'s primarily snowmelt or
13 spring runoff or -- I mean, how do you know at
14 what point it's primarily snowmelt or spring
15 runoff? . -
16-A. Well, we can monitm_' the snowpack, and-
17 you can see the snowpack melting, And. as the
18 snowpack melts, you can see the water in the
19 rivers rise. So thefefore, I'm sure it's due
20 mostly to Fhe mel.ting of the snowpack. We don't
21 sit down each day and détermiﬁe what the
22 percentage is.
23 Q. So you don't have any history o;' any
24 reco?ds showing what is making up this wéter '

25 that's in the Snake River, whether it's snowpack
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" 1Do you administer beneficial-use

A 2 righ’ts"?
3 A..We do ﬁot.
4 Q. Okay. So beneficial-use rights c;ould
5 hﬁve been diverted or may be diverted, but you're
6 not admi.nis'téring'thos;e?
TA. Tﬁe Wéter right agcounting_program
8 d;il;-(iélivers to those decreed, pérmitted,
-9 licénsed rights. Any diversion above those rights
10 or.outside the priority shows up as a storage
- 11.diversion.
12 Q. Okay. In,your' last paragraph of your
. 13 affidavit in 13, you tall; about "...it is assumed
14 that the amou;lt_ of water taken is ﬁnder the
15 éarliest priority right, then the second éa;licst .
16 water right, then the third earliest water right
17 and so on." - |
. 18 Do you mean by ea‘ch'ind_ividual water
19 user, do 3}'c>u assume tﬁey‘re diverting their most
20 senior right first? Is that what this-means? - 7
21 A What I took it to ﬁxeari is tﬁat each
22 day we determine the amount of natural flow that's
23 available. We deliver to fhe senior right that's
24 currently divex_fting water first. And then if

25 there's remainder water, we deliver the second
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1 talking about water rights with priority dates of
2 1916 and after? |
3 A. Well, specifically, the water rights
4 listed in paragraph 12 is what I was referring to.
5 And I believe théy are all junior to 1916. .
' 6Q So when you were making these
f comments, you weren't referring to Minidoka
8 Irrigation District's 1903 righf or 1908 right? E
9 You were_n't réferring to Burley Irrigation
10 Districf;'s 1903 right or 1968 right or any of Twin
11 Falls rights? It could be through all these. But
12 the bo&om line is you're only referring to the
13 1916 --
14 A; The only rights I was referring to was
15 the ones listed in 12. |
16 Q. Okay And do you happen to know off
17 the top of your head the priority dates for those
18 rights?i |
19 A. I recall, I think most of them were
20 1965, 1940, in that range. |
21 Q.‘Okay. l\io.w, two of the rights that are
22 listed on here deal with Lake Walcott storage: |
23 1-219 and 1-10034. They're both listed on the -
24 gttachment to your affidavit. And I'm nc.>t trying -

25 to sandbag you here if you didn't realize that
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1 Lake Walcott storage was stuck .in here for some
- 2 reason,
- 3 Iassume -- well, why don't you tell
4 me. Do you believe that Lake Walcott storage .
5 rights are high-water rights? |
6 A. What are the priorities on that water -
7 right?
"~ 8Q. The 1-219 is December 14, 1909, and
9 the one .c_m 10034 is Mar-ch 15, 1911.
" 10 A. No, I wouldn't consider those a -
11 .hig_h;-water right.
12 Q. Do you know whethér the ]i,ake Walcott
i3 storagé rights are del_ivered everly year?
.14 A. They are.
15 Q. Do you know off the top of your head
16 roughly how much storage there is.at Lake'Wal;:ott? '
17 A. Approximately 90,000 acr,e—fe{ﬁ of
18 active storage. |
19 Q. And how is that handled in the
20 accounting program -- do you know? - the delivery
21 of Lake Walcott storage?
22 A. Yes. The gains upstream Qf L;ake -
- 23 Walcott Dam, if sufficient to fill the 1909
24 priority, would go towards filling the Lake

25 Walcoft stofage account with a maximum of 2500 cfs
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| I per.day, I believe.

2Q. Aﬂd is that handled on a daily basis

3 in the accounting .program like other storage

4 rights? |

5A. Yps.

6 Q.-And when -- is the water taken out of.

7 Lake Walcott handled - is it handled different in

8 the program than o'ther storagé rights in the

9 system? |

10 A. No.

11 Q. So -~ s0 it's -- as it's taken out of

12 the reservoir and delivered, it shows up on a

13 daily basis under the aécounting progfam‘? '

14 A. Not as it's being deliv‘ered. As it's

15 accruing storage. Once it'is. filled, the canals‘

16 thatrhave the rights to that storage are allocated

17 100 percent, or minus évaporation losses.

18 And then the first storage that they

19 use comes out of that Lake Walcott account. Now, -
| 20 physically; Lake Walcott remains full through most
21 of the irrigﬁtion season, and the water is

22 exchénggd from an upstream reservoir, genérally.
23 Q. Okay. Now, in de Carlson's

24 affidavit, he claims that the Marcﬁ 1911 right has

25 never been delivered out of Lake Walcott.
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1 Are you familiar with that statement? )
2 A.'m not aware of a 19;1 wﬁter right.
3 Q. Well, that's the 1 - 1-1003;4 tﬁati
4 was talking tp you about. Tl;at's March of 1911. | o
51t's fbr 53,500. It's a component of the 90,000
6 you were talking about. |
7 A. I'm not familiar with that right. I
~ 8 was under the as'sumptioﬁ the entire right fc.)r Lake _
9 Walcott was 1909.- |
10 Q. Okaj;(, So you believe the whole 90,000 |
11 s under the 1909 right?
12 A. 1 thought it was. : )
13 Q. Okay. Maybe that explains the
14 problem. |
15 Do you agree with the ground water
16 district's assertion in this case that some kind
17 of notation needs to be made on these water

18 rights?
| 19 A, No.

éO Q. Why doesn't tilat need to happen?

21 A. When Water District 1 calcuiates the

22 amount of naturai flow each day, we delivér that
23 based on priority date. There's no distinction

24- between what is hié_h water, whether if's ;:omputed

25 from spring water, from snowmelt. We simply
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I the attachment wer-e:',on the Snakt;, River?
_2 A Tdidn't know that the éul;caéé |
ﬁ referred t_othelwater rights.in my affidavit.
4Q. Okiy. So I don't want o be;at this
5 inio t_he grbund, 'bu’lt your affidavit i_sonly' '
6 addressing the water rights in paragraph 127
7A. Yes. - |
.8 Q. Only those water rights?
9A. Yes.
10 Q. And you have no int_ention to address:
11 any of ’Fhe other water rightsllisted.on Exhibit A
12 to your afﬁdavit?
13 A. éonect.
14 Q. Okay. I see. I see. The Exhibit A
:l 5 was attached simply because it's paﬁ of the
16 pleading in this case; is that correct? That's
17 the caption of the case?
18 A. I thought the purpose of my affidavit-
19 was for these rights she listed in th.e affidavit
20 only. | |
21 MR. FLETCHER: Okay. I don't think I ha.ve

~ 22 any other questions. Thanks.

23 MR. ARKOOSH: I'have a few. Wouild you like

24 to break or would you like to proceed?

25 THE WITNESS: I'm fine. I want to
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Al_‘;;vate-r' fora Spéciﬁc; purbose. A diversion
'2vstructure.,'par.ticillarly on the natura_l channel,

3 may also include a check structure in th‘e
4 channel."
‘5 Q. That's page 2; is that correct?

6 A. Correct. | |

7 Q. And would you read the deﬁnitio.n of

8 "source" on page 47

9 A. "So’urce is thé water body at the point

10 of diversion. Examples are Salmon River, Squaw
11 Creek, spring, ground water, et petera."

12 Q. And that definition differs from fhe

13 way you use the word "source" in paragraph 107
14 A, Yes.

15 Q. Okay. I'm going to show you what I've

16 marked as Exhibit 5.

17-(Exhibit 5 marked.)

18 Q. (BY'MR. ARKOOSH): Exhibit 5, ‘Irwill

19 rép;esént, is the diagram I drew to illustrate our
- 20 di"schssién ‘eariier about the 1-6 right; is that

il corréqt? |

22 A, Yes..

23Q. Okay'. And Exhibit 5 sﬁows a diversion
24 of 850 cfs of nétu'ral flow prior to July 1 and 850 -

25 acre-feet of storage prior to July 1; is that
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1 which méy be a junior pr’iority..

2 MR. ARKOOSH: Okay. I have no further

3 questiohs.

4

5 EXAMINATION

6 BY MR. GEHLERT:

7 Q. Mr. Olenichak, I'm David Gehlert I

8 ;'epresent the United States, iﬁ particular the

9 Bureau of Reclamation, in these subcases. I

10 appreciate your patience today, and Ilha;ve really
11 just 2.1' few qués‘tions for you. I wanted to follow
12Zupona couple-of points that you had addressea
 13 earlier.

14 I understood you to say that the water

15 rigflts listed in the i)aragraph 12 of your

16 affldavit are not in the éccpunting system;;
17-A. That's correct.

18 Q Are there other water rights that are

19 not in the accounting progrém‘?

20 A. Other beneficial-use rights? Yes. | |

21 There are no beneﬁcial—uge rights in the water
22 right accounting program. -

23 Q. And what do you consider to be a

24 beneficial-use right?

25 A. A right that is not decreed,
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1 permitted, or licensed,
2 Q Butit'sa riéht because it has been
3 being used?
4 A. That's how you esﬁablish a -
5 beﬁeficial—use right.
6 Q. And I thought I understood yb-u‘to_saly
7 that Lake Walcott ﬁllé almpst every );ear; is that
8.correct? |
9 A, That's correct.
10 Q. When -- and I also understood you to
11 say that there's a distinction between ﬁlliﬁg on
12 paper and filling physically when we're taIkinrgr
13 about a.storaée reservoir?
15'1 A, Correct.
15 Q. When yéu say it ﬁl_ls.almost every
16 year, were you talking about it filling on paper,
17 physically, or both?’
18 A. Lake Walcot®?
19 Q. Yes. - | -
20 A. Yes, both.
21 Q. Okay. Agd you considered it t-o be
22 filled under the 1909 right? ‘
23 A. Yes.
24 Q. And you mentioned that it fills up to

25 approximately 90,000 acre-feet?
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1 those righ_ts that typit:aﬁy‘ don't have ;vater for

2 the whole irrigation season, the later priority

3 rights?

4 A. Yes.

5 Q. And when did tﬁat typé of conversa;tioﬁ

6 occur? Is that a regular occurrence throughout

7 the time that you've worked for Water District 01
8 that water users would commonlly‘refer' to .

9 high-water rights?

10 A. Yes.
- 11 Q. And so that's basically not anything
12 new or unusual, but that's a standard termi.nology
13 used by the water users thems'eh,re.s-'.7 |
14 MR, ARKOOSH: I'd'object to the f;)nn‘
15 THE WITNESS: Yeah. I would séy it's
16 conimorily used as a standard, and i:ﬁere is no
17 standard. |
- 18 Q. (BY MR. BUDGE): And would that

19 ténﬁinology, "high-water rights," does that
20 discussion come out in the context of some of the
21 conﬁmittee-of—nine meeti;lgs?
22 A.No, I dOl’.llt recéli aﬁy discussion
23 com-ing ouf --
24 Q. What's the context that that term

25 "high-water right" is used?
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1A Gene_rally,_ i's in my conversation
" 2 with canql mar.lagers dr wat‘er-users..When :I refer
3 fo a -- one of those juﬁior.rigi}ts, they often
4 dismiss it as a high-water ri.ght.'
5 Q. And when you s_ay “canal managers,"
6 would that include North _Sidé Canal Company ér
7 Twin Falls Canal Company or Milner Irrigation or
8 B;urley Irrigation or AFRD 2, wou.ld_ it be some of |
9 their managé;’s that cémmonly use that term?
10 A. I don't remember specifically héviﬁg
11 conﬁersations with those managers about high-water
12 rights.
13 Q. So it would be othér watermastérs up
14 and down the river? |
15 A. Yes.
16 Q. Has that term “high-wafcer right" been
17 used ‘as long as you've worked for Water |
18 District 12 |
19 Al Tdidn't e-ven know what the term meant .
20 until I began working in Water District 1 and I '
21 heard people fefer to "high-water rights.-" And I
22 later became éware that they were c;ftgm refeﬁing
23 to those 1916, 1939 priofi_ties.
24 Q. You were also asked some questions by

25 Mr. Fletcher about the Eagle decree, which you
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EXPERT WITNESS REPORT OF PATRICK C. MCGRANE, P. E.
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I, PATRICK C. MCGRANE, hiave been requested by the United States
Department of Interior, Bureau of Reclamation to serve as its expert witness in the above-

- captioned matter, and T hereby provide the following expert witness report. -

QUALIFICATIONS

Educationa! Backg:gund Master of Science Degree, Civil Engmeermg, May 1991
Bachelor of Science Degree, Watershed Smence December 1975. -

Professional Licenses. Professional Engmeer State of Washington, June 28, 1996.

Experience.
) Novembar 1999~ Present Program Manager, River and Reservoir Operauons

‘Group, Pacific Northwest Reglon Office, U. S. Bureau of Reclamation, Bo1se Idaho

Manage staff of 17 engineers, hydrologists, computer specialists, and techmclans in
performing real-time reservoir operations, hydrology and hydraulic engineering studies,
and hydrologic data collection ‘for over 50 reservoirs in the Pacific Northwest, assisting
area offices in determining water releases from reservoirs, planning flood control
operations, pcffdrming refill studies, and performing hydrologic analyses ffor‘c;,ompliance

. with the National Environmental Policy Act. and Endaﬁgered Species Act. This includes

hydrological analysis for _preparatioh of biological assessments on the operation of

* Reclamation projects located within the Snake, Deschutes, Umatills, and Rogue river

basins; and the Federal Columbia River Power System. Oversee surface and ground
water hydrologic modeling studies to determine impacts of operational changes at prdject
dams-and reservotrs. | _ ‘
May 1991 —November 1999, Hydraulic Engineer, Seattle District, U. S. Army
Corps of Engineers;_ Promoted to technical lead of the Water Management Section in

1996 and group leader in 1998. Performed ground water flow and contaminant transport

modeling, real-time reservoir 0peratiohs, and reservoir system modeling studies.

| Performed hydrologic analysis, flood control studies, teservoir optimization, and ground-

water computer modeling. Studies included the Kootenai River flood control study
(1997), Lake Pend Oreille early refill study (1996), International Joint Commission
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- Kootenai Lake study (1995), Columbia River System Operation Review flood control
study (1994), Flathead Lake flood control study (1993), Mud Mountain Dam flood
control study (1992), and Fort Lews Logistics Center groundwater modeling study
(1991). Responsible for coordinating reservoir operations and water releases for five
multi-purpose federal dams in the Pacific Northwest including Howard Hanson, Mud
" Mountain, Lake Washington Ship Canal, Libby, and Albeni Falls. As water management -
- group leader, managed staff of two hydraulic engmeers a meteorologst, a meteorologlc
technician, and a hydrologic technician in performing 3 water management and water
quality fonctions for the Seattle District.

Project Management, George Washmgton Umver31ty, ESI Intcrnauonal 2005

HEC-RAS Hydraulic Modeling, West Consulting, 2003;

Visual Basic Programming, Renton Technical College, Renton, Washmgton,
1998; :

Reservoir System Simulation with HEC-5, Seattle, Washington, 1994;
Risk Analysis in Water Resource Planning and Management Washington, D C.
1994;

o Advanced HEC-1, Madlson, Wisconsin, 1993; _

+ Flood Plain Hydrology (HEC-1, HEC-2), Davis, California, 1992;

Publications.

e “Kootenai River Flood Control Study, Analysm of the Local Impacts of the
~ Proposed VARQ Flood Control Plan” in Stafus Report: Work to Date on the
. Development of the VARQ Flood Control Operation at Libby and Hungry Horse
Dam, U.S. Army Corps of Bngmeem Northwestern Dmsmn, Poxtland, Oregon,
January 1999,

» “Local Effect of the Proposed VARQ Flood Controi Plan at Hungry Horse Dam,
- Montana” in Status Report: Work to Date on the Development. of the VARQ Flood
Control Operation at Libby and Hungry Horse Dam, U.S. Army Corps of
Engmeers, Northwestern Division, Portland, Oregon, J anuary 1999.

o Columbia River System Operation Review Fi mal Environmental Impact Statement
-Appendix E, Flood Control, U.S. Army Corps of Engineers, Bonneville Power
Administration, and U.S. Bureau of Reclamation, November 1995, *
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Compensation Received. Regular compensation as an .employee of the federal

government.

. Prior Lawsuits in Which the Witness has Testified asan Expert. None.

OPINIONS AND ANAYLSIS
1. .Depletions to the Snake River caused by Ground Water Pumpmg In
reaches of the Snake River where the Eastern Snake Plain Aquifer (ESPA) contributes
waier to the river, termed a “gaining reach,” withdrawal of ground water from the ESPA
has intercepted and will continue to intercept (unless ground water pumping is curtailed)
water that would have flowed to the Snake River; similarly, in reaches of the Snake River
where water is lost to the aquifer, termed a “losing reach,” gréund water pumping |

increases the hydraulic gradient away from the river causing more water to be removed or

" lost from the river.

The basis for thls opinion follows from the recognition that a hydraulic
connection exists betwcen the ESPA and the Snake River. The relationship between
hydraulically connccted ground and surface Water sources is accurately characterized by
Karl Dreher, Director of the Idaho Department of Water Resources GDWR), in Ius
Amended Order:

24, Hydrauhcally—connected ground water sources and surface water sources
are sources that within which, ground water can become surface water, or surface
water can become ground water, and the amount that becomcs one or the other is
Iargely dependent on ground water elevations.

25.  When water is pumped from a well in the ESPA, a conically-shaped zone
that is drained of ground water, termed a cone of depression, is formed around the
well. This causes surrounding ground water in the ESPA to flow to the cone of
depression from all sides. These depletionary effects propagate away from the
well, eventually reaching one or more hydraulically-connected reaches of the
Shake River and its tributaries. When the depletionary effects reach a
hydrauhcally-connected reach of the Snake River, reductions in river flow begm
to occur in the form of losses to the river or reductions in reach gains to the river.
Amended Order, p. 6, %] 24 and 25 (May 2, 2005).
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Stated d1fferent1y, as ground water pumpmg removes water from aqu1fer storage,
the effects of drawdown in the aguifer ultlmatcly cxtend to the Snake Rwer, resulting in
less water in thc Snake Rlver, either in the form of reduced reach gams or increased reachr
losses. ‘ 7

Data and information which support the foregoing opinibn is documented in thé
followmg reports completed by the United States Geologmcal Survey (U, SGS): Mundorft,
G'round Water in the Vicinity of American Falls Res*ervwr Idaho, USGS Water Supply
Paper 1846 (1967); Garabedian, Hydrology and Digital Simulation of the Regzona! _
Aguifer S_{:ste’in, Eastern Snake Plain, Idaho, USGS Water Supply Paper 1408-F (1992);

 Kjelstrom, Streamflow Gains and Losses in the Snake R_ivér and Ground-Water Budgets
 for the Snake River Plain, Idaho and Eastern Oregon, USGS Water Supply Paper 1408-C
- (1995); and Lmdholm Summary of the Snake River Plain Regional Aqugf'er—System
Analysis in Idaho and Eastem Oregan, USGS Water Supply Paper 1408-A (1996).

‘These reports describe the hydrauhc connection between the ESPA and the Snake River.

2. Amount of Depletions, The volume of water consumptively used as a
consequeucc' of ground water pumping from the ESPA will, over time, result in an equal
reduction of water in the Snake River, either in the form of reduced gains to the Snake
R;wer or increased losses ﬁ-om the river. This opinion is consistent with the ﬁndmg made
by_D;rector Dreher in his Amended Order which states that “essentlally all deplctlons of
 ground water from the ESPA cause reductions in flows in the Snake River equal in
quantity to the depletions over time,” Amended Orderp. 6,4 27. | ,

This opinion is supported by the study performed by the Idaho ‘Water Resources
Research Institute (IWRRI) entitled Snake River Plain Aquifer Model Scenario:
Hydrologic Eﬁ'ects of Curtailment of Ground Water Pumping “Curtailment Scenario”

' Technical Report 04-023 (2004) (“curtmlment scenano report”). According to the

. curtmlment scenario report, “[aJs time passes and the collective impacts of groand water

. pumpmg of the eastern Snake River Plain propagate throughout the aquifer system, less
of the removed water is coming out of aquifer storage and more is coming from the river,

either in the form of reduced spring discharges, deci'éased aquifer discharges to the river,
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or increased losses from the river. Ultimately, however, all of the ground water pumped

and consumptively used for irrigation will come from the Snake River.”

3. Timing of Depletions. The time required for the depletions cansed by
grotnd water pumping from the ESPA to impact flows in the Snake River varies
depending on the proximity of weils {o the river, the well'pumping rates, and the
hydrogeologic characteristics of the aquifer and the riverbed. The full effects ofpast
ground water withdrawals from the ESPA have not yet been manifested in the Snake
River. .

This point is iflustrated in IWRRI’s curtailment scenario report. IWRR1
developed river response functions for the curtailment analysis io help quantify the
‘effects on reach gains caused by curtailing ESPA. ground water rights with priority dates
junior to five different years: 1870, 1949, 1961, 1973, and 1983. For each of these'yea:s,
Figure 1 shows the ciztailment respense functions for the Near Blackfoot to Neeley reach
of the Snake River, which includes American Falls Reservoir. Full hydrologic response

is indicated on Fignre 1 when the respective lines become horizontal.
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Figure 1. Curtailmext scenario response fitnctions for the Near Blackfoot to Neeley reach {Schmidt 2005)'.

} Schmidt, Application of ESP4 Model Curtailment Scencrio Results to Estimate lmpacts of Groundwater
Pumping on Snake River Depletions above Minidoka Dam (2003), Bureau of Reclamation, Facific
Northwest Regivn River and Resefvoir Operations Growp. 12/16/05.
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The full hydrological response to the Snake River caused by ground water
pumping from the ESPA can span over a hundred years. Using data developed by
IWWRI for the curtailment scenario report,” R. D. Schmidt, a ground water hydrologist
and merﬁber of my staff, performed an 2nalysis fo determine 1) how much of the
depletions caused by ESPA ground water pumping has already impacted the river prior to
2005 and 2) how much of those groundwater depletions will impact the river in the
future. The procedure used for this analysis is briefly summarized beiow and presented in
more detail in the following report, which is attached zs Appendix B: Schmidt,
Application of ESPA Model Curtailment Scenario Results to Estimate Impacts of -
Groundwater Pump;'ng on Snake River Depletions above Minidoka Dam (2005).

Schmidt created five interval response finctions to describe the expected
response to curtailment of only those wells developed during five specified intervals,
1870 10 1649, 1949 to 1561, 196110 1973, 1973 to 1985, and 1985 to 2005. An average
start year is selected for new ground water pumping in each interval. The aséumption of
an gverage start year implies year by year uniformity In the spatial and temporal
distribution of pumping within each interval. The interval response functions were then
used to calculate the past and future river depletion effects attributable to that interval of

pumping.

2 This data was provided to Reclaration by IWRRI in a series of EXCEL spreadsheets. These
spreadshests ore available on the IDWR fp web site,
frp:/ifp. stete.idus TDWR/Crtgoing/SWCoalition/Curtailment.zip
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Depletions Near Blackfoot to Nezley

pumping - years from pet. pet,
interval average average steady state ~  response response response response
startyear  start year response to prjor to rermaining priof to remaining in
untit 2005 pumping {cfs) 2005 (¢fs) in 2005 (cfs) 2005 (%) 2005 {%)
18701649 1945 &0 115,59 111.06 4.53 6.1
1948.1961 1855 50 34771 321.04 26.68 923
1881-1873 1967 38 27674 248.87 27.87 89.9
1973.1885 1979 26 27527 26215 33.13 53.0
1985-2005 1990 15 7248 56.37 16.10 718
P ,0.,.151 ’j.:'“ T e : L .037 ?Q T VBTC‘- 49 o 10&31:-___ o -gg g

Table 1. Pre- and pos:-zcos river depleuor.s in he Near Blackfoot o Ner.lev reach due 10 five m;ervals of ESPA
ground water pumping, (Schmidt 2005)

Table 1 shows the results of applying this procedure in the Near Blackfoot to
Neeley reach of the Snake River. The average start year for new pumping in each of the
five intervals is indicated in this table, as are the number of years from the aire%e staxt
year until 2005, The steady-state response to pumping and the response prior to 2005 aze
taken directly from the curtailment interval response functions. The response remaining
in 2005 is the difference between the two. The percentage distribution of pre- and post-
2005 depletive effects refers to the percentage of total (steady-state) response before and
after November 2005, As Teble ! indicates, as of November 2005, about 90 percent of
the total expecied depletions caused by ESPA ground water pumping have already
occurzed in the Near Blackfoot to Neeley reach of the Snake River, and about 10 parcent,
or 108 cfs of ground water depletion, remains to oceur,

Figure 2 summarizes the results of epplying this procedure to the five upper
reaches of the Snake River. The five upper reaches of the Snake River include the Near
Blackfoot to Neeley reach repfesenfed in Table 1, as well 2s four other reaches including
Ashion to Rexvurg, Heise to Sheiley, Sheliey to Near Blackfoot, and Neeley
Minidoka. These five rcac'nes- represent the upper Snake River upstream of Minidoka
Darm, which is the most downstream Reclamation storage facility on the upper Snake
River. _

Totel depletions to the Sneke River in the five ﬁpper reaches, as a result of ground
water pumping from the ESPA as of 2003, is estimated to be 1,379,000 acre-feet per
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year. The depletion that has yet to occur in the five upper river reaches is estimated to be

142,000 acre-feet per year. Over 9 percent of the total response remains to oceur as of
2005.
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250,000
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150,000 -

100,000 -

1870-1542 1948-16861 1881-1873 1673-1885 1985-2005

| 2 prior to 2005 = remaining in 2005 |

Figure 2 Pre- and post-2005 river depletions above Minidoka Dam due o five intervals of ESPA ground
water pumnping {Schmidt 2005).

4, Effect on Storage Reservoirs from Curtaiiment of Ground Water Pumnine.

Curtailment of junior ground water rights on the ESPA will result in rmore water being
stored in Reclamation reservoirs.” If junior ground water ri ghts are curtaiied, the
associated volume of water consumptively used as a resuilt of ground water pumping will
no longer be removed from the interconnected system of the ESPA and the Snake River.
In the absence of junior ground water pumping more water will accrue to the river in |
gaining reaches and less water will leave the river in losing reaches. Consequently, more
water will be available for diversion under naturel fiow water rights and more water will
be stored in the seven Reclamation reserveirs above Minideka Dam under Reclamation’s

storage rights.

3 These reservoirs include American Falls, Gtassy Lake, Island Park, Jackson Lake, Lake Walcott,
Palisades, and Riric, which have 2 combined active storage capacity of 4,043,693 acre-feet.
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The foliowing hypothetical example illustrates this point. Assume that IDWR
conjunctively administered ESPA ground water rights from March 2001 to November
2005 by curtailing ground water rights junior to 1949. The year 1949 is 2 nseful
reference point because the priority dates for most of Reclamation’s storage water rights
on the upper Snake River predate ihi_s date, whereas most ground water development did
not occur untii after this date.

Figure 3 shows the 4 ¥ year response—from March 2001 to November 2005—to
curtailment of all ground water pumping junior to 1949 in five river reaches above
Minidoka Dam (Schmidt 2005). The largest effect on gains to the river as a result of
curtailment occurs in the Near Blackfoot to Neeley river reach, which includes
Reclamation’s American Falls Reservoir. The other four reaches, Ashton to Rexburg,
Heise to Shelley, Shelly to Near Blackfoot, and Neeley to Minidoka aisc experience

increased gains to the river as a result of curtailment of junior ground water rights.

Mar-01 '\.11'?-?: e o et
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Figure 3. Cumulative reach responses resulting from curtaiiment of post-1949 priorizy ground water rights
from 2001 to 2005. {(Schmidt 2005)

Table 2 shows the quantity of increased gains per moath for each of the five river

reaches above Minidcka as a result of curtailment of junior ground water rights from
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March 2001 to Noverber 2005 (Schmidt 2005). Table 2 also separates out from each
year the additionzal gains which would accrue to the river during the storage season of
November 1 to March 31, termed “winter gains.”

For purposes of illusiratiﬁg the effects of ground water curtailment on storage
Teservoirs i;:l this hypothetical example, it is necessary only to focus on winter gains. One
could argue that curtailment of ground water pumping would also make more water
available for storage during the irrigation season (April 1 to October 31) because of the
increased gains accruing to the river during that time period. However, the quantity of
water actually available for ston‘age during the irrigation season depends in large part on
how senior irrigation users would respond to additional river flows. Reclamation is not
in a position to prcd{ct with precision the response of senior water users, By focusing
solely on winter gains, the debate surrounding senior irrigation uses is avoided. All
winter gains above Neeley accruing to the river during the siorage season are available

for storage unless evacuation of the reservoirs for flocd contro] is necessary.
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1=nd of Month

[ACio feet per month gaint sssocialed valh March 1, 2001 cunaliment of @M{r}mﬂﬂ“ﬁ’:ﬂr‘_ﬂ;‘as

Ashton to Rexbur || Neelay to Mintdoka|

Shetley to Near Blackfool | |
{m

[obv Nec

{Novembar
through horch |

End of Month)

montily responze

T elauniy 01

Morch-01

4,325

Aprik01

FAay. 61

Junae-D1

st 01

Eeptambor 07
October

November-01
1]

December 01

Yecenber:

. January 02
Fetruary 02

96,215

Saplemi

Ocloberv?]

| Noveriber-02

154,237

197 452

Novemisor-08

vember a!

Table 2. Calculated mnnlin‘l_yiggiirshin tl
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For purposes of comparison, the yearly winter gains to the Snake River above
Neeley as set out in Table 2 are carried over onto Tzble 3, which cofnpa:es those winter
gains with actual reservoir space as of April 1 of each year from 2001 to 2005. Table 3
cémpares the increased winter gains as a result of curtailment with the available reservoir
space in American Falls as well as the combined available reservoir space in the seven
Reclamation reservoirs on the upper Snake—American Falls, Grassy Lake, sland Park,
Jackson Lake, Palisades, Lake Walcott ard Ritie.

Date Increased Winter | Space Availeblein | Space Available inthe 7

Gains Above Amergican Falls Reclamation Reservoirs

- Neeley Associated Reservoir on Upper Snake
with 1949 (ecre-feet) (acre-feet)
Curtaiiment

. {acre-feet) _
April 1, 2001 ' 4,281 13,953 921,026
April 1, 2002 04,647 300,631 1,923,307
April 1, 2003 150.978 320,077 1,773,723
April 1, 2004 192,524 £]13,626 2,007,022
April 1, 2005 225,365 | 268,763 1,811,621

Table 3. Comparison of reservoir space and winter gains (November 1 to March 31) ebove Neeley
associated with curtailment of 1949 ground water rights beginning in March 1, 2001.

As shown in Table 3, on April 1 of each vear from 2001 to 2003, the space
available in American Falls Reservoir, alone, exceeded the increased winter gains that
would have resuited from curtailment of ground water rights junior to 1949. The gap
between available reservoir storage space snd increased winter gains widens significantly
when the availzble space in &ll seven Reclamation reservoirs is taken into account. For
instance, in 2004 toe available storage space in the seven reservoirs totaled 2,007,022
acre-feet compared to 192,524 2cre-feet of increased winter gains. '

Table 3 illustrates the positive effects that ground water curtailment wouid have
on Reclamation’s zpper Snake River storage reserveirs. It shows thet hed IDWR
administered junior ground water rights in priority by curtailing post-1949 ground water
rights c'iuﬁng the drought period £ 2001 through 2003, thers would have been increased
gains in the river and reservoir space was available to store the increased winer gains.
Based on my knowlcdge and experience in Reclamation reservoir operations,
Reclamation would have stored these increased winter gains in its upper Snzke River
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reservoirs during 2002 through 2005. For example, on April 1, 2005, there was 268,703
acre-feet of available space in American Falls Reservoir compé.red 10 225,565 acre-feet
of additional winter gains that would have accrued to the river upstream of American
Falls Dam (Neeley gage) as a result of curtailing post-1949 ground water rights. All of
these increased winter gains would have been diverted and stored in American Falls
Reservoir by April 1; 2005. Similarly, the winter gains accruing to the river in 2002,
2003, and 2004 because of the post-1949 curtailment would have been stored in
Reclamation reservoirs without spilling in any of those years.

DATED this 4 84 day of December, 2005.

| //Zﬁ;ﬂ ?/Z%ﬁ—.e

PATRICK C. MCGRANE, P.E.
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E.1 Minidoka and Palisades Projects
American l';'alls Jackson Lake Pglisade.s Total Space
Spaceholders Reservoir (acrefeet) Reservoir (acre-feet)
(acre-feet) (acre-feel) .

Lower Valley Organizations

A&BID 46,826 90,800 137,626
American Falls Reservoir Dist.Y 445,577 13,042 458,619
American Falls Reservoir Dist. 2° 393,550 393,550
Burley ID? 155,395 39,200 194,595
Hillsdale ID 40,482 40,482
Idaho Power Co. 44,275 44,275
Milner 1D 44 951 44,500 89,451
Minidoka ID¥ 82,216 186,030 35,000 303,246
North Side Canal Co., Ltd.¥ 116,471 312,007 116,600 545,078
‘Upper Valley Organizations

Aberdeen-Springfield Canal Co¥ 29,771 57,661 143,278 230,710
Andrus, Ray ' 187 110 297
Artesian Irrigation, Inc, 2,794 2,794
Blackfoot Irrigating Co. 12,558 7,370 4,050 23,978
Burgess Canal & Irrigating Co. 9,343 10,603 31,400 51,346
Butte & Market Lake Canal Co. 4,591 2,695 44,000 51,286
Clement Brothers, a partnership 70 196 266
Corbett Slough Ditch Co. 3,342 1,961 6,300 11,603
Dilts Irrigation Co., Ltd. 871 511 1,200 2,582
Enterprise Canal Co., Ltd. 8,779 11,252 19,600 39,631
Enterprise ID 10,024 5,883 15,907
Falls 1D . 22,925 40,900 63,825
Harrison Canal & Irrigation Co. 11,832 11,943 23,500 47275
Idaho ID 22,541 13,230 58,800 94,571
Lenroot Canal Co. 3,805 5,234 7,850 16,889
Michaud Div., Fort Hall Indian Res. 46,931 83,900 130,831
New Sweden ID 27,290 22,516 37,000 86,806
Osgood Canal Co., Ltd. 3,930 7,771 11,701
Peoples Canal & Irrigation Co. 21,070 20,365 35,000 76,435
Poplar ID 662 1,589 1,550 3,801
Progressive ID 12,284 7,209 28,500 47,993,
Reid Canal Co. 2,507 1,472 3,150 7,129
Rudy Canal Co., Ltd. 2,606 3,530 15,700 21,836
Snake River Valley ID 25,942 30,225 35,300 01,467
Trego Ditch Co. 1,293 758 3,200 5,251
Woodville Canal Company 5,949 3,49] 6,000 15,440
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Spaceholders Aml::si::::o]‘:: . Jackson Lake IE:;f:vﬁsr Total Space
(acre-feet) (acre-feet) (acre-feet) {acre-feet)

Organizations Without Space in American Falls Reservoir

Butler Island Canal Co., Ltd. : 250 250

City of Pocatello 50,000 50,000

Clark & Edwards Canal or Irrigation. Co. 800 800

Craig-Mattson Canal Co. 1,440 1,440

Danskin Ditch Co. 2,350 2,350

F.M.C. Corporation _ 5,000 5,000

Farmers Friend Canal Co., Ltd. 2,000 9,400 11,400

Island Irrigation. Co. 4,700 4,700

J.R. Simplot Co. 2,500 2,500

Labelle Irrigation. Co. 800 800

Liberty Park Irrigation. Co. 2,350 2,350

Long Island Irrigation. Co. 5,000 5,000

Lower Slough Canal Co., Lid. 1,040 1,600 2,640

Mitigation, Inc.¥ 18,980 18,980

New Lava Side Ditch Co. 11,750 11,750

North Rigby Irrigation. & Canal Co. 1,200 1,200

Owners Mutual Irrigation. Co. ‘ 200 - 200

Palisades Water Users, Inc. ' 53,630 53,630

Parks & Lewisville Canal Irrigation: Co. 5,500 5,500

Parsons Ditch Co., Ltd. 994 994

Rigby Canal & Irrigation. Co. 6,300 6,300

Riverside Ditch Co. 1,500 1,500

Sunnydell ID 4,000 6,300 10,300

Texas Slough Irrigation. Canal Co. 2,350 2,350

Twin Falls Canal Co.? 97,183 | - 97183

Watson Slough Irrigation. Co., & 2,056 2,056

Watson Slough Ditch Co,, Ltd,

Wearyrick Ditch Co, 600 "~ 600

West Labelle Irrigation, Co., 1,000 1,000

West Side Mutual Canal Co. 2,350 2,350

Wyoming, State of 33,000 33,000

Contracted Space Totals 1,663,640 843,077 1,189,978 3,090,695
Uncontracted Space Totals 8,951 3,923 10,022 22,896
Total Active Capacity? 1,672,590 847,000 1,200,000 3,719,590

1/ American Falls Reservoir District holds: 22,492 af in American Falls Reservoir and 13,042 af in Jackson Lake for Aberdeen-Springfteld Canal Co.;
274,338 af in American Falls for North Side Canal Co.; and 148,747 af in American Falls for Twin Falls Canat Co.

2/ Burley ID holds 33.5 percent and Minidoka 1D holds 66.5 percent of the water accruing to store in Lake Walcott {Minidoka Dam), which is not
accounted for in this table. Lake Walcott has an active storage capacity of 95,200 af. Winter power releases may be curtailed by the USBR to make
additional water available for storage purposes in American Falls, Island Park, and Palisades Reservoirs in any year when these reservoirs fail to fill.
The first 45,000 af of such curtailed saved water is credited to Island Patrk. Crediting is contingent upon spacehelders paying for power replacement.

3/ Also has space through American Falls Reservoir District.

4/ -Mitigation, [nc. also holds 80,500 af in Ririe Reservoir.

5/

Totals for American Falls and Total Space columns do niot add due to rounding. Fremont-Madison 1D holds 135,000 af of the storage capacity in
Island Park Reservoir and 15,200 af in Grassy Lake, which are not accounted for in this table and make up the Upper Snake River Storage Division

of the Minidoka Project.
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