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Introduction

Thls proceeding addresses water rlghts the Ground-Water Dlstrlcts and Mud Lake Water

- Users Assoc1at10n (collectively “Ground Water Users”) have dubbed “high water r1ghts ! The

“High water nght“ is a layman’s - term with no established deﬁnltlon See Deposition of
Lyle Swank at 29:25 - 30:6 (“Swank Depo.,” pertinent pages attached as Exhibit A to the

. - Deposition of David A. Jarvis) . Such rights are also variously referred to as “flood rights” and
“flood water rights.” E.g., Stipulation filed in Burley Irr. Dist. v. Eagle, Civil Case No. 21406
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Ground Water Users’ Motions for Summary Judgment aek this Court to impose a hard and fast
rule ttlat the so-called “high water rights” cdnnot call- against any junior groundwater right, under
any circumstance becaude'the “high water rights” are k‘prjmarily” composed of run-off and do
not receive water late in the irri_gation'season in “m’ost""yea_rs. While the Ground Water Users™ |

' des'ire to avoid euet hauing to prove a particular call would be futile is understdndable, the
necessary equ:vocatlon of their factual statements illustrates that thisis a case where the
exceptions must swallow the proposed rule. Even were that not the case, the Ground Water
-Districts’ own affiants’ deposition testimony demonstrates that the ptopos,ed remark is

unnecessary and therefore the Ground Water Users’ Motions must fail as a matter of law,

In addition to its generalized short comings, the Ground Water Districts’ Motion is
particularly ill- founded with respéct to its challenges to two water nghts held by the United
States. The first of those Water R}ght 0l- 10034 is the junior storage water right for Lake
Walcott. That right, with a priority of 1911, becomes one of the senior water rlghts on the river
_ in the winter and is filled every year. Thus it is no surprise that all of the Ground Water

Districts’ affiants testified that there is no reason to consider the right a “high-water” right.

AThe second federal water right clgallenged by the Ground Weter Districts is 01-10482, a
beneficial use right created by pumping water to irrigate Lo_ke Wdlcott State Park. The éround
Water Districts’ contention that the water right must be disallowed because it has never been
delivered by the water master runs afoul of their own affiant’s testimony — and Idaho statutes —

+ recognizing that water masters do not deliver beneficial use rights. Even if that were not the

(1968) (referring to such nghts as “so- called ‘Flood Water Rights*?) (quoted in MLWU Mem. at
6). The United States will use the term “high water nght” in thls Memorandum ' :
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case, the claim must be affirmed because the water right has been used throughout the irrigation

season for decades.

Argument

I. - The Ground Water Users Motions for Summary Judgmenf Are Without
Foundation and Must be Denied. '

A. The Ground Water Users’ Arguments and the Deposition Testimony of Their
Affiants Demonstrate That There Is No Basis For the Condition They Seck.

The Ground Water Users® Motions ask this Court to burden the water ﬁ-ghts at issue here
with a remark explaining-that the “water right’s source of supply consists primarily of spring run - |
off and snow melt” anci that as a resuit, thé water righté are precluded from “curtail[ing] junior
priority ground water rights.” GWD‘_Mem. at 14;-see a{so MLWU .Mem; at 4. In other words,
the Ground Water Users seek to .coﬁvert a factual generality into a bright-line legal rule. Their
arguments; fall short as a matter of both logic and of law. | ) |
As a matter of logic, thé eqﬁivocation permeating the Gfound Water Users’ arguments
| demonstrafes that there is no basis'to impose the bright-line .rule they desire. To argue, as the
Ground Water Users db, that a water right is primarily dependent on run off and only rece_iVés
‘water ﬁnﬁil ‘e;cu'ly July in most years is to concede l;oth that the water ri-ght receives water from
sources other than mn—off and that the right receives water thrpug_hout the irrigation season in

some years. Thus, the Ground Water Users own arguments illustrate that there is no hard and

fast rule for when water will be available to the so-called “high water rights.” -

The deposition testimony of the Ground Water Districts® affiants demonstrates that is in
fact the case. Current Water Master Lyle Swank agreed that post-1900 rights can be in priority.

early in the year in some years; during the middle of the season in some years; and are “very
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often” in priority late in the season. Swank bepo. at 99:23 — 100:3. | Similarly, former Water
Master Ron Carlson testified that in some years water can be available to the challenged rights in
August, September and October. Deposition of Ronald D. Carlson at 101 :2-’-16_(“Cbarlson

Depo.,” pertinent pages attached as Exhibit B io the Affidavit of David A. Jarvis) ; see also
Depbs,ition of Anthony Olenichak at 64:24 — 65:10 (écknowledging that thé “high water rigﬁts’
receive v;rater ﬁom springs__ and refurn flows, among other éources) (‘;Oleni‘chak Depo.,” pértinent,
pages attached as Exhibit C to the Affidavit of David A. Jarvis). In short, the Ground Water
Districts’ argument acknowledges - ana the testimony of itheir affiants conﬁﬁns — that the
_variability in hydrologic conditions from year to yéar prevents the use of the bright—line rule they

advocate,

"~ The Gfound Water Users é’re asking this Court to impose a condition that would héve the
;:ffect of ru]ing that a call by any of the so-called “high water rights” at issue ﬁére against any
junior groundwater right would be futile under any cifcqmstance. See Carlson Depo. af 115:15- -
18 &124:3-15 (6haracterizing the Ground Water Users’ argument as intended to “preempt” the
need to assert a futile call defense). Apart ‘from the problems inherent in the Ground Water
Users® effort to turn factual genefalities into an absolute legél rule, the Ground Water Users’
Motions must be denied because the system of \&ater ﬁghts administration is not static. -

The Ground Water Users’ rﬁotionﬁ are premised on-the assertion that rights senior to the
so-called “high water rights” take all the water available dufing thg irrigation season. E.g., GWD
Mem. at 2; MLWU M’em.rat 19.. Yét, Mr. Carlson tesﬁﬁed thét there are times when senior _
waterAr-ights' either take no water or take less than they are entitled to and therefore rvérater' is
available to junior users that ordinarily wouid not be. Carlson ]jepo. at 68:20-24. The Ground

Water Districts’ argument utterly fails to accommodate that common sense proposition.
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Moreover, their arguments also fail to aecOmmodet_e the potential operatien of the doctrines of
abandonment and forfeiture. The Ground Water Districts would havé this Court Write those
doetrines-out of Idailio law by deelaring the so-called “high water rights” forever unable io make
a call because of senior water rights ihat-someday may no longer exist.?

B. The Remarks the .Gro-und Water Users Seek are Unnecessary.

A remark may be iricllided on 5 water right when it is “nt.a-::essafjr for deiiriiti(m of the
right, for clarification of any element ofa right», or for administration of tlie right by the director.” |
I.C. § 42-141 1Q2)(); State v. Nelson, 131 Idaho 12, 15, 951 P.2d 943, 946 (1998). The Ground
_Water Users’ arguments fail to demonstrate a remark is necessary; indeed, as is discussed be]oi'v, -

Water District 01 personnel testified repe'a;tedly the proposed remark is unnecessary.

" As noted above, the Ground Water Users seek a remark identifying certain water rights as
“high V\iater'ﬁghts.” Although the Ground Water lisers attempt to irnb.ue the term “high water
_right” w1th some sort of talismanic significance, the term is no more than a “kind of a laymen’s
term” useci to describe a relatively jl.mior.right.3 Swank Depo. at 29:25 — 30:6; see also
~ Olenichak Depo. at 121:24 — 122:4 t“high water ri_ght” is a term used in conversation with water
users). The term is not used in the administration of watei,rights; nor are any water rights

designated as “high flow” rights. Id. None of the Ground Water Users have cited an Idaho

2 The Mud Lake Water Users make the additional argument that the parties to the Eagle
Decree agreed the water rights are “high watet rights” and “a deal is a deal.” MLWU Mem. at
15. The United States was not a party to the Eagle Decree and is not bound by it, much less by -
any “deal” underlying the decree. '

3 Mr. Carlson’s testimony' ilIustratee the ambiguity inherent in the term. He testified that
on some streams within Water District 01, a 1895 priority right would be a “high water” right; on
some streams a right junior to 1900 would be; and on other streams, the right would have to be

- junior to 1916 for him to consider it a high water right. Carlson Depo. at 87:1-16. o
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statute or decision that suggests — much less holds — thaf a so-called “high water” right should be -
limited on any basis beyond that inherent in the right’s relatively junic_n: priority. Given all that,
itis not s@ﬁsing that Water Master Swank and Anthony Olenichak, the Progr'am_ Manager for

o | Wéter District 01, both tesiiﬁed-that a:remark designating a water right as a “high water” right is -
mécess@. Swank Depo. at 3i :3-19; Olenichak Depo. at 75:15-19. Even former Water Master. |
. Carlson, Ground Water Districts’ hired expert, initially testified he did not contend there is a
_need fo “try to determine what makes up the supply of watér in _the .river.”" Carlson Depo. atr '

101:17-22.

The Ground Water Districts sugge.st their.proposed_ remark is neceésary to clarify the

| “period _of use’.’ and “source” elements of thése water rights. Fal; from being necessary, the
proposed remark would add only ambiguity. The Ground Water Districts .apparcntly believe
their reﬁmk would “clarify” the “period of use” element by exﬁlaining that the rights “are not
available for an entire irri gat.ion éeason.” GWD Mem. at 14. Of course, a water right’s priority
already functiops to determine when within the season of use water is availabie to the right. Cf
GWD Mem. at 2 (water is not alvailable to the challenged water rights “[b]ecalee of their late
-pfiority.’,’). Moréover, the tesfimofly of rthe Ground Water Districts’.own affiants demonstrate

. that the proposed “clarification” is not even factually accurate as these righfs do receive water

4 Later Mr. Carlson suggested anyone seeking to call against ground water should be
required to do so — even though he acknowledged that would be impossible. Carlson Depo. at
106:14 - 107:13. Mr. Carlson’s testimony appears colored by his ardent belief that “the attempt
- to regulate ground water to supply water to surface water is not appropriate.” Carlson Depo. at
84:3-5. Needless to say, both the Idaho Legislature and the Idahe Department of Water
Resources have decided otherwise. See e.g., A&B Irr. Dist. v. Idaho Conservation League, 131
Idaho 411, 421-22, 958 P.2d 568, 578-79 (1997) (noting that “most, if not all, water in the Snake
River System is interconnected” and that conjunctive management of ground and surface water
rights -was one of the main reasons for the SRBA).
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threughdut the season in some years. Thus, to the extent the remark would add anything'to the
“period of 'uee” glement it would only add ambiguity and the possibility of conflict over whether
.the priority or the remark governed availability. |

‘"'I'he same problems befall Ground Water DiStriets’ purported desire to clarify the
“source” ele_menf. First, the “source” element needs no clarification. Indeed, the Ground Water
Districts’ afﬁdnts have testiﬁed ﬂmat the phyeic'al composition of drat‘er (what the Ground Water
Users term its “source;’) has nothmg to do evith the “source” of the water as that term ie used in
the administ-r.ation'of.water i'ight.s; Oleniehak_Depo. at 102:7-14. Moreover, the proposed
remark would, again, add only ambiguity because, as the Ground Water Users concede
throughout their argument, the water righte are not in fact composed_solely of run-off.

C. - Evenif a “High Water” Remark Could be Justified, Water Right 01-10034
_for Storage in Lake Walcott is Not a “High Water” Right. "

Even assuming there is a rationale for having ce;tain water rights declared “high water” .
rights, Water Right 01-10034 is not a “high water” right.> Water Right 01-10034 is the junior of
the '_two_storage n'ghte for Lake Walcott and has a prio_rity,date of 191 1.. Apart from the fact that
Mr. Olenichak defined “high. water rights™ as junior to 191 6, the water right is obviously not a
“high water right” because it is a storage right which fills eVery single yeer. Indeed, as is
discussed below, the Ground Water- Districts’ own affiants testiﬁed there is no reason to consider

it a “high water right.”

s The Ground Water Districts originally sought to have Water Right 01-10034 disallowed
entirely. However, when their experts all testified that Lake Walcott fills almost every year, see
e.g., Carlson Depo. at 138:19 — 139:2; Olenichak Depo. at 108:6-9, the Ground Water Districts
amended their Motion and now seek only to have the rlght declared a “hi gh water” right. GWD
Amended Motion for Summary Judgment at 1, fn. 1.
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The Ground Water Districto d.eﬁne “high water rights” as those that do not rely on reach
gains and instead are dependent on eatly season “high flows or flood flows.” GWD Mem. at 6.
As-in'igation use declines in the fall, this water right becomes one of the senior rights on the river
and remains in. priority'until it fills, as it does almost every yea’r.. See Carlson D.er)o. 'at_ 138:19 -
' 140l: 1; Qlenichak Depo. at 108:6-9. Thus, the Ground Water Districts are wrong in claiming the

right does not rely on reach-gains.®

Deposition testimony 'by the Ground Water ]jistricts’ afﬁants' reiterates that there is no
"basis to characterize this storage right as a “high water” right. Mr. OIenichak testified that the
~ Lake Walcott storage rights are delivered every year; that he would.not consider the rights to be '
“high water” rights and tltat his affidavit was not intended to address the Lake Walcott storage
right. See Olenichak Depo. at '73:12-14, 72:21 - 73:21 1,78:4 - 13. Similarly, current Water
Master Swank teetiﬁed he would not consider a reservoir etorage rigllrt'a “high water” right.
. Swank Depo. at 95:20 —-96:3. Even former Water Master Carlson_ testified he could see no
reason for the Ground Water Users’ “source objection” to be applied to the Lake Walcott storage

rights. Carlson Depo. at 144:7 — 145:10.

¢ Indeed, Professional Englneer and Reclamatlon Program Manager Patrick McGrane

submitted expert testimony dunng the Surface Water call proceeding which demonstrated that’ _
curtailing groundwater use would make additional water available for storage Expert Report of
Patrick McGrane (attached as Exhibit D to the Affidavit of David A. Jarvis).

7 Mr. Carlson’s testimony was directed to Water Right 01—219 the senior storage water
rrght for Lake Walcott, which he mistakenly thought was the only operative storage nght for the
reservoir. See Carlson Depo. at145 2-10 and 138:19 -140:1." '
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D. The Ground Water Districts’ Motion Must be Denied With Respect to
Water Right 01-10482 Because the nght Has Been Beneficlally Used
for Decades.

Water Right 01-10482 is a beneficial usc‘; water right Reclamatiori established by usinga
pump to irrigate what is now Lake Walcott State Park.? The Ground Water Districts assert that
the right must be disallowed because water has never been delivered to tﬁe righi by Water
District 01. GWD Mem. af 8. That argument fails both as a matter of léw and as a matter of

fact.

\ As a matter of law, the Director’s Repoft recommending the right is prima facia evidence
that tﬁe right has been used. 1.C. § 42-1411(4); State v. Hagerman Water Right Owners, Inc.,
947 P.2d 409, 130 Idaho 736 (1997). The Ground Water Districts’ argument cannot overcome
that presumptior; because a water masfer is only authorized to deliver “adjudicatea; decreed,
pgrmit or licensed right(s).” I.C. §42-607. Thus, as both Mr. Olenichak and Mr, Swank
explained, the water maste'r’s actions have no bearing on whether a beneficial use righf has
actually been uééd. See Olenichak Depo. at 67:1-11, 107:18 — 108:5; Swank Depo. at 28: 17-22.

Accordingly, the Ground Water Districts have failed to provide sufficient evidence to rebut the

Director’s Report. /d. at § 1411(5).

‘Even if that were not the case, the argument would fail as a matter of fact because the

water right has been used for decades. The Ground Water Users’ expert, former Water Maéter

8 Walcott Park was originally administered by Reclamation. The United States stlll owns

the Park, however in 1999 management of the Park was transferred to the Idaho Department of
- Parks and Recreation. See 1999 Idaho Laws Ch. 294 (amending I.C. § 67-4212 to include Lake

Walcott State Park in the Idaho State Park system); AffidaV1t of Don Bowden (“Bowden Aff. ”)
at 1[ 6. :

THE UNITED STATES’ RESPONSE TO THE SUMMARY J'UDGMENT MOTIONS OF THE GROUND
WATER DISTRICTS AND THE MUD LAKE WATER USERS ASSOCIATION —- PAGE 9



Carlson, acknowledged that .during his tenure a sfnall pump was used-to irrigate Walcott Park. ’

Carlson Depo. at 140; In fact, Reclamation has pumped natural flow water and used it to irrigate -
.- Walcott Park at least since the 1940s. Affidavit of Jerry D. Frederickson at 2. Frrigation of the .
Park continues to this day. Bowden Aff. at 5. In short, Watér right 01-10482 h'as_ been used for

decades and must be affirmed.

,,Conclusion
The Ground Water Users” Motions for Sﬁmmary Judément ésk this Couﬁ toadopta -
remaik which would'have the éffe(_;t of forever foreclo's'ing‘ the so-called “high water rights” frofn
;ssuing a call against any junior groundwater user under any circumstance. Their Motions must
bé denied as they have presented no sound reason for the Court to ad(_).p'y.t such a draconian rule.
First, t:he Ground Water Users necessary equivocation in their factual assertions deﬁmnsfratss
that there is no basis for the bright-line rule the Ground Water Users’ advocaté. Even if that

‘were not the case, the Ground Water Users 'havc failed to establish that the remark they seek is

necessary. Instead, their affiants have testified it is nof. _

The depésition testimony of their affiants also foreclosés_the relief the Ground Water
Usérs seek against two of the United-States” water rights. Their affiants tesﬁﬁed that there is no
bési_s to consider'Water‘-Right 01-1 0034, a storage water right for Lake Walcott, a “high'water. _
right” and the record bears that out. During the non-irrigation seasén the ﬁght is one of the

senior rights on the river and fills almost every year. Sil.jnilarly, the Ground Water User’s expert

* He mistakenly believed the pump was being served by stored water, but o such storage
account exists. All of the water accruing to storage in Lake Walcott is allocated between the -
Burley Irrigation District and the Minidoka Irrigation District. OPERATIONS DESCRIPTION FOR
BUREAU OF RECLAMATION PROJECTS. ..., Appendix E, fn. 2 (excerpts attached as Exhibit E to the

Affidavit of David A. Jarvis).
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testified that water has been pumped to irrigate Walcott Park for years. Affidavit téstimony by
Reclamation employees confirms that is the case and demonstrates that Water Right 01-10482-

. was established by decades of beneficial use of water to irrigate the Park.

- ™ , ._
DATED this 24 day of July, 2000, \4

NI}
David W. Gehlert

" THE UNITED STATES’ RESPONS-E TO THE SUMMARY JUDGMENT MOTIONS OF THE GROUND
WATER DISTRICTS AND THE MUD LAKE WATER USERS ASSOCIATION - PAGE 11



Attach_mcnt A
Subcase Nos.

'01-00004
01-00005
01-00006
01-00007 -
01-00008
01-00009
01-00010
01-00013
01-00014
- 01-00016
01-00017
01-00023A
01-00212
01-00213
01-02040
01-02050
01-02060
01-02060A
01-02061
01-04060
01-10034
01-10189
01-10225
01-10237
- 01-10238 S
01-10239 o
01-10240 - B
01-10241
01-10482
- 01-10483
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