
 

  
  

 

 
 
 

May 26, 2009 
 
 

To: Travis Thompson 
From: David Shaw 
Re: Carmen Creek Water Right(s) for Lots 18 & 19, Ajax Peak Subdivision 
 
 
Lots 18 & 19, Ajax Peak Subdivision are situated within Gov. Lt. 2 (NW¼NE¼) 
Section 3 Township 22N Range 22E, B.M. and are currently owned by Albert C and 
Alvera C Fols.  Irrigation water is delivered to these lands through a ditch with point 
of diversion in the NE¼NE¼ Section 35 Township 23N Range 22E, B.M.  This ditch 
has, over time, been referred to as the “Thomas Palmer ditch” and the “Parmenter 
ditch.”  The history of water right 75-2025 indicates the ditch was constructed in the 
1910 – 1912 period. 
 
At issue is whether “exchange water,” water decreed to Thomas Palmer in the 1902 
Decree David McNutt, et al v Thomas Palmer, et al (75-D) was used on Gov. Lt. 2 Sec 
3 Twp 22N Rge 22E, B.M. (Gov. Lt. 2 hereinafter) prior to 1987 such that an 
accomplished transfer occurred.  The exchange water consists of 1875 and 1882 
priority water rights from Carmen Creek originally developed in the Big Flat area and 
subsequently “exchanged” for Salmon River water diverted through a ditch 
constructed by the Carmen Creek water users who are the beneficiaries of the 
exchange. 
 
The IDWR has already recommended some of the exchange water with a place of use 
in Gov Lt. 2.  Water rights 75-10061J and 75-10062H are recommended to Tippett 
with place of use within Gov. Lt. 2.  Also, water rights 75-10061C and 75-14388 are 
recommended to Fadness with place of use within Gov. Lt. 2.  All 4 of these water 
rights are for portions of the exchange water that could only be delivered through the 
Parmenter ditch. 
 
Attached to this Memorandum as Attachment 1 are three affidavits expressing 
personal knowledge of the use of Thomas Palmer’s exchange water on Gov. Lt. 2.  
The first affidavit is from Robert Parmenter whose family was a successor-in-interest 
to Thomas Palmer and used the exchange water exclusively on the north side of 
Carmen Creek and irrigated all lands under the full length of the ditch which would 
include Gov. Lt. 2.  The second and third affidavits are from David and Bruce 
McFarland, both long time residents of the area and both served as Watermaster for 
Carmen Creek at the times noted in their affidavits.  Both of these affidavits describe 
the exchange water being used upon Gov. Lt. 2. 
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Attachment 2 is an October 1947 aerial photograph showing Gov. Lt. 2 with what 
appears to be a well watered field over most of the lot.  Two things make the photo 
significant, first the field is darker most likely indicating more healthy irrigated 
vegetation than on most surrounding fields, particularly the fields to the south closer to 
Carmen Creek, and second being late in the year it is not likely the irrigation water 
could have been provided by the 1910 licensed water right since that right would not 
usually be in priority at that time of year.  We are currently investigating the 1947 
Watermaster records in an attempt to confirm only the exchange water was being 
delivered late in the season. 
 
Attachment 3 is a copy of a 1964 letter to the Department of Reclamation from Mr. 
Sherman F. Furey, Jr. describing the allocation of the exchange water to the various 
Carmen Creek water right holders.  This attachment and Attachment 4, portions of the 
1982 Carmen Creek Watermaster records, show Maurice Foland, a successor in 
interest to Thomas Palmer and owner of Gov. Lt. 2, was being charged for and 
presumably received delivery of one of the shares of exchange water.  (A share of 
exchange water is described in the 1964 letter as 45 inches of the early decreed water.)  
I have been informed that by 1982 Mr. Foland’s ownership was entirely on the north 
side of Carmen Creek including Lots 18 & 19, Ajax Peak Subdivision.  I am making 
additional investigation of Mr. Foland’s ownership and the timing of that ownership. 
 
Attachment 4 also shows water right 75-069, one of Thomas Palmer’s original water 
rights, being delivered without exchange water to Mr. Gary Anderson.  Mr. Anderson 
purchased Lot 4, Ajax Peak Subdivision in 1980.  Lot 4 of the subdivision is located 
entirely on the south side of Carmen Creek.   
 
In summary, we have first hand knowledge of two affiants describing the use of 
exchange water on Gov. Lt. 2 and a third affiant whose first hand knowledge implies 
the use of exchange water of Gov. Lt. 2.  We have photography showing what appears 
to be well watered vegetation on Gov. Lt. 2 at a time when only exchange water was 
likely available and 1982 Watermaster records showing a successor in interest to 
Thomas Palmer receiving exchange water, probably for use only on the north side of 
Carmen Creek and probably including Gov. Lt. 2.  As indicated above, additional 
investigation into Watermaster records and land ownership will be completed to 
further support the information presented here. 
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