BARKER ROSHOLT & SIMPSON LLP

113 Main Ave, West, Ste 303 1010 W. Jeftferson, Suite 102
P.O. Box 485 P.O.Box 2139

Twin Falls, Idaho 83303-0485 Boise, Idaho 83701-2139
(208) 733-0700 (208) 336-0700

fax: (208) 735-2444 fax: (208) 344-6034

tltt@idahowaters.com

MEMORANDUM
T0: Garrick Baxter, Gregory Taylor (IDWR)
FROM: Travis Thompson
DATE: 5/26/09
RE: Information Related to Certain Water Rights for 5/28/09 Field Exam
(Carmen Creek)

Issue: Points of Diversion / Water Delivery System

Claims: Hudson 75-69B, 75-70B, 75-10061B, 75-10062C
Mattis 75-69P, 75-70P, 75-100617, 75-10062X
Jackson 75-708, 75-10062AB
Recommendation:
1) Point of Diversion #1 NENE Sec. 35, T 23N, R22E, Lemhi County

This POD was constructed by Thomas Palmer as part of the completion of works
to prove up water right permit #6981 (now water right 75-2025). See Ex. A (Water Right
File Documents). The ditch that was constructed, later known as the “Thomas Palmer
Ditch”, “Parmenter Ditch” or “High Ditch”, conveyed water to lands in the NWNE and
SWNE of Section 3. This ditch does not presently, nor to our understanding has it ever,
delivered water for Claimants Hudson, Jackson, or Mattis. The former watermaster,
Bruce McFarland, has confirmed this in an affidavit. See Ex. B (Bruce McFarland
Affidavit).

Presently, there is no distribution system from the “Parmenter Ditch” to deliver
any Carmen Creek water to Hudson, Mattis, and Jackson. The field exam and
confirmation with the Watermaster will confirm that the above-listed water rights have
not and are currently not delivered through the POD #1.
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2) Point of Diversion #2 SENWNW Sec. 2, T 22N, R 22E, Lemhi County

The Hudson and Mattis claims all list a second point of diversion (POD #2) in
Section 2. The origins of POD #2 are based upon water right 75-02126 (original water
right permit #25466, Milton Slavin), licensed on November 10, 1955, Ex. C (water right
file documents).

It is clear that the alleged POD #2 is presently in disrepair and has not been used
for several years, including prior to the commencement of the SRBA. See Ex. D (5.09.09
photos). To our knowledge no watermaster has ever distributed water to the above listed
claims at POD #2. The location for POD #2 is located on property owned by Mr.
Kenneth Rogers. Based upon information in IDWR’s files, it’s clear that Mr. Hudson
attempted some work in the area in 1995, but was unsuccessful at establishing a valid
point of diversion for any water rights. See Ex. E (January 3, 1996 Bob Foster letter).
Upon initial investigations for the SRBA, Mr. Jack Ellis could not even locate POD #2.,
See Ex. F (Ellis Memo). Affidavits from prior watermasters confirm the fact that no
water has been delivered to Mr, Hudson or Ms, Mattis from the recommended POD #2
on Carmen Creek.

Although the ditch that exists collects various spring and wastewater that may be
used by Mr. Hudson or Ms. Mattis, the ditch has not been used to divert any of the above
claims to water from Carmen Creek that were initially recommended by IDWR. The
upcoming field exam and confirmation with the Watermaster will confirm that the above-
listed water rights have not and are currently not delivered through the POD #2.

During the field exam IDWR and the Watermaster should fully investigate the
diversion points and distribution systems (from diversion to place of use) to determine
whether or not Carmen Creek water can actually be delivered to Hudson, Mattis, and
Jackson. Moreover, IDWR should investigate the history of actual water use on these
properties and whether the Watermaster has ever delivered those water rights for those
properties either through POD #1 or POD #2. It is our understanding that any water
delivered through POD #1 cannot be distributed to the properties owned by Hudson,
Mattis, and Jackson since no water distribution system exists to deliver that water.
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Exhibit
A
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County: Lemhil

Stream: Carmen orsaeX
Amount: 1,02 gsec. ft.
Use: Irr, & D,

Prority: 12-22-10. STATE OF IDAHO

Water License No. .. 698l...

WHEREAS, On the 28nd day of December,, A. D, 1910, Thomas Palmer

of Salmon , County of lL.emhi Stateof  Idaho | duly made application
{No. 10090 ) tome for a permit to use 1.6 oublo feat per sacond of the waters of Carmen
cresk

County of Lemhi , State of [daho, for irrigation and domestic purposes, and,

WHEREAS, On the 7th day of January , A. D. 1911, Permit No. 6981 was fssued
to said applicant for the diversion of satd watler and providing for the completion of the works of diversion
therein described on or before the 7th day of January , A D.1913, and for the application to ben-
eficial use of said water on or beforethe Tth dayof January ,A. D.I1915 and,

WHEREAS, Onthe 6th day of April JADIZLE Thomas Palmer

the holder of said permit, duly made proof of the completion of adequate works for the diversion of
1.6 cubic feet per second of said waters, as evidenced by my Certificatse No. 6381

dated February 15, 1913 , confirming the completion of works of sufficlent capacity for diveriing and

conveying to the place of imended use 1.6 csubia fest per second of water

with date of priority of December 22, 1910 ., and

WHEREAS, Onthe 6th day of April LA D 1912, Thomas Palmer

the holder of satd permit, duly made proof of the application to benefictal use of 1.08 cubic
feet per second of said water:

NOW, THEREFORE, By virtue of authority vested in me by the laws of the State of Idaho, I
hereby grant and confirm to Thomes Palmer

of S3elmon , County of Lemhi , State of  Idaho , the holder and owner
of said Permit No. 6981 ., a perpetuai right, dating from Degember £, 1910,
to the use of 1.02 oubie feet par second of the waters of Carmen oreek

in the County of Lemhi and State of Idaho, or so much thereof as may be necessary for the
purpeses hereinbelow mentloned, to be diverted at & point in the NIE4 of NE4 Sec. 35, T. 23 R.
R. B2 B. B. M.

and conducted to and upon 51 acres divided as followa: 20 mores in Lot £ and &1 acres in
the 3W4 of WE4 Sec. 3, T. 22 B. R, 22 E. B, M,

for the purpose of  irrigation and domestio use . subject, however, to the laws of the
State of Idaho, applicable to a license for the use of the waters of the State, and subject, also, to the local
or community customs, rules and regulations which have been or may be adopted from time to time by
a majority of the users from a common source of supply, canal or lateral from which such water may
be taken, when such rules and regulations have for thelr cbject the economical use of such water.

WITNESS, My hand and the seal of my office at Bolse, Idaho, thts 3 5%h dey of Pebruary

A. D, nineteen hundred and thirtsen
A. E. Robinaon,

(Beal) State Engineer.
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No, 10090.

APPLICATION FOR PERMIT
To Appropriate the Public Waters of the State of Idaho

1., Bame of Applieesnt: Thomas Palmer.
Poatoffice address: Salmon.
County: Lemhi State: Idaho,
2. The quantity of water claimed 13 One apd Three fifths (1 3/5) oubic feet per second.
3. Source of water supply: Cernen Creek..
County of Lemhi
4, Location of point of diversion: 2850 feet from and above the forks of the main channel of
Oarmen Creek witk the East fork thersof in SV4 S¥4 Seo. 26 T. 23 H. K. 22 E.
6. To be used for:
I. Irrigation and domestic use:
() Amount of lend to be irripated: Eighty acres.
{b) In she following legel subdivisions: Lot 2, and S%§ NE; Sec. 3 Tp. 22 ¥. R. 22 E,
of the Boise Meridiasn in Lemhi County.
6. Estirated cost of works: $450.00
7+ Desoription of works for diversion:
I. Eind of works: Dem, ditch and flume.
II. Dimensions of worka:
{a) Helght of dam 1 foot, length of dem at top 40 feet, length of dem ot bottom 35
feet, MKaterial used in aonstrucetion: Wood, earth and stone.
{a) Size of headgnte: Width 3 feet, height 2} feet.
{d) Conduit ditch and flume, width at bottom & feet, width at water line 2 feot, depth
of wmter 1 foot. Averspe grade per mile is 13 feet. length of conduit is 450
rods amd it crosses the follewing cuarter seetions: 5% Sec. 25 SEL Sec. 26 NEE and
5% Sec. 35, SEL Se¢. 34 in Tp. 23 N. R. 22 E. 2and Lot 2 and 8% I'E: Sec, 3, Tp.
22 ¥. R. 22 E,. to lend desoribad in 5 I {b) above which is the point of intended use.
8, The time required for the oompletion of the oconstruction of suech work is 2 years.
9, Time required for the complete applicatlon of the water to the proposed use is 2
additionael years.
EE IY KNOVY That the undersigmed hereby makes appliecation for a permit to eppropriamte the
public waters of the State of Idaho &3 herein set forth.
Thomas Palmer,

Applicant.




APFROVAL OF STATE ENGINEER.
The numbder of this permit is 6981.
Date of firet receipt of application 9.00 a.m. Decewber 22, 1910.
Recorded in Book 21 Page 6981 Approved January 7, 1911.

This is +to ocertify that I have examired the within application for a psrmit to appro-
priste the public waters of the State of Idzho ond hereby grant the same, subjeet to the
followirg }imitations end conditions:

Work to begin on or before March 8, 1911 and to continue diligently and unin-
terruptedly to completion, unless temnoraril interrupted by circumstances over whioh permit
holder has no oontrol.

One-fi1fth of the work above specified to be completed om or before January 7, 1912,

The whole of said work to be completed on or before January 7, 1913,

The time for proof of benaficial use of water appropriated in accordance herewith, ex-
tended to January 7, 1915.

Vitness mwy hand this seventh day of January, 1911.

D. G. Martin,
Stete Enginesr.
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STATE OF IDAHO, )
County of Lemhi ) a8
Thomas Palmer being first duly sworn, upon his cath deposes and says:
That be is the owner and holder of Permit to Appropriate the Publio Watera of the
State of Idaho Ho. 6981.
That he intends to clarge the point of diversion, as dessoribed in said decres or permit,
to the following desoribed point: UB% NBf Seoc. 35, Tp. 23 BE. R, 22 B. B. M.
That such changes will be mmde for the following reesons, to-wit: That in the survey
an orror was made in loocating the point of diversion in the SWE 3W} 3ee. 25, T. 23 ¥. R. 22 E.
ard should have been in the HE} of the IR Seo., 25, T. 283 H. R. 22 B, B. M,
That no one will be injured by such change and that deponent will make such change at
his own risk.
4nd furtlier deponsnt saith not.
Thomas Palmer,
Subsoribed and aworn to before me thié 10tk day of February, 1913.
W. C. Smith,
(SEL) Yo tary Eublie.

Ky commiaselon expires Iweeo. 31, 1914.

Received amd filed for record in the office of the 3tate Enginesr at Boise, Idaho, at 9.00 a.m.

’

February 13, 1913.
A+ E. Rodinaon,

State Engineer.
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Fotlce for proof of cmpletion of works and beneficial use of water reseived fixing April 6y
1912, ae date and 3almon, Idaho, as place of proof.

Fotioe for publication mailed the Idaho Recorder, at Salmon, Pebruary 29, 1912.

Depoaition blanks mailed to the notary publie at Salmon.

Depositions and affidavit of publication received April 13, 1912.

Allen C. Merrit, of 3aimon, authorized May 8, 1912, to make examination of works.

Hieg report reseived January 3, 1913.

Affidavit of ohange of point of diversion received February 13, 1913,

Certificate of ocompletion of worke and 1iocense issued Februery 15, 1913,

Permit No. 6981.

CEBRTIFICATE OF ¢ QPLETION OF WORES.

To A1l Whom it May (onoern:
This is to certify that Thomes Pelmer, of Carmen, County of Lemhi, emd 3tate of

Idaho, the kolder and Permit Uo. 6981, isaued upon &pplication o, 10090, bearing date
of priority of Deoember 22, 1910, authorizing the divermsion of 1.6 second feet of the wters
of Carmen Cresk, County of Lemki, State of Idaho, for irrigation and domestic purpcses, has
fully ocomplied with the provisions of the laws of the State of Idaho relsting to the proof of
sompletion of the works of diversion 2et:rout amd desoribed in said Permit; that said works
are adequate for diverting and conveying t¢ the plpoe of intermded use 1.6 second feet of the
watera of Carmen Oreek; that the point of ddversion of said waters ig at & point in the NR4
of UB4 Seo, 35, T. 23 N., R. 28 E. B. l., and that the lanis proposed to be irrigated bythe use

of said water sre descoribed as followa, to-wit: Lot 2 and SW4 of NE4 Sec. 3, T. 22 N. R, 22

B. B. M.
Witneas my hand this 15th day of February, A. D, 1913.
A, E. Robinson,
State Enginoer of the State of Idaho.

dogprry vt oed
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WRD&LT WATER RIGHTS PROOF READING REPORT - ) 12705784 ﬂ) PAGE 1

WATER RIGHT NUMBER 75=-202%5

DWNER LAST NAME -~ PALMER FIRST NAME - THOMAS ORIG CWNER - w\“

ADDRESS LINE 1 - AODRESS LINE 2 -

ADORESS LINE 3 - CITY - SALMON STATE - I0 ZIF CODE -

SOURCE - CARMEN CREEX TRIBUTARY OF - SALMON RIVER

STAGE ~ LICENSE STATUS - PRIORITY - 12-22-41910 COUNTY - LEMHI TOTAL CIV. RATE - 1.0200 -CFS
TOTAL DlIv. VOLUME - «00 AFA TRFR/AMEND =~ WATER DIST. - 750 DLE/CAREY ACT = RIGHT BASIS -

DIVERSION POINT -~ NENE 35 23N 22E LOT REQIV = 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FROM - $4-01 TO - 11-01 U5c - IRKIGATICN USE 0IV. RATE - 1.0200 CF3 USE DIV. VOLUME - =00 AFA

USE - TRRIGATIDN PLACE OF USE - TWN 22N RNG 22E SEC 03 TRACT SWNE LOT AC 31 TRACT NWNE LOT 02 AC 20
DECREE NAME - ‘ DATE - TOTAL ACRES 51
REMARKS -

NON IRRIG USE -

OTHER RIGHTS FOR SAME USE -

PROOF OUE - PERMIT/DENIED = PROTESTED - HEARING - 0LD NO. - 6981
PROOF MADE - FLD EXAM - COND. NF APPRCVAL -

DIVERSION MEANS -

#J%
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IDENT. N0. 72 R0AS

IDAHO DEPARTMENT OF WATER RESOURCES

— o A - o ——— — v - — — —— o — — — e e e m— —

WATER RIGHT
DATA ENTRY LOG

Initials Date Item

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed

Transfer Approved

____’V— AD ses R Keypunched by State Office




WATER RIGHT ANALYSIS FORM

- DATA ENTRY -
Identification No. 672 ; 752028
0Td Ro. New No.

Record

1.

2.

Original Owner: b%?’na.a. @wr_,

Present Qwner:

Address:
City: olbon - State: /DD
A. Source of Water: %wl 75 4

B. Tributary of:

Stage (A,P,L,D,5,d): [_
Status {D,L,R.C,A,1,F - leave blank if valid):

A
B
C. Priority Date:!'2-22-19/0
0 County:(?

E. Total Diversion Rate: /.& 2~

F. Total Diversion Volume:

G. Transfer/Amendment (P,T of A or blank):
H. Water District: 75— 1)

1. DLE/Carey Act (D,C or blank):

J. Right Basis (for adjudication cleaims A,B,C only):

Tract Sec. Twp.  Rge.

Zip:

Gov't
Lot Rediv,

A. Point of Diversion NENVE  3Y Aa3n 226

Period of Use, Use, Diversion Rate/Volume:

from to for _ﬁ__purposes .
from to for D purposes.
from to for purposes.
from to for _purposes.
from to for purposes.
from to for purposes.

from to for purposes.

Amount_ /. O
(cfs or Fe=FiFo_.

Amount
Anount
Amount
Amount.
Amount
Amount



8. Use Code: F]

/f’/lqr'f?
u

[ WWYa SWY S
WP | RANGE | SEC. NEVe | NWVe )| swivs ) sva | neva} Nwu] swig | sEve ] NEVE | Wwive | SWike | SEVe ] NEVs | NWYa | W [SEWe ToraL
IW| 226 = 8/ Vor|71 e 57
9., A. Decree Name:

B.

10. Remarks:

Decree Date:

MUGW?

11. Other Uses {Non-irrigation explanatory information}:

12. Other Rights for Same Use:

13.

= [2) -, m o P o =
h . . H . . b

Proof Due Date:

Date Permit Approved or Denied:

Protested Date:

Hearing Date:

01d Number: 4,Qg /
Proof Made (P or blank):

Field Exam Made (P,R,F or blank):

Conditions of Approval:

14. Diversion Means {brief narrative):




- . o o. i EASCENE WS . o

Form i16-A

REPORT OF ENGINEER

1. Suate name of applicant and number of permit : ...Toomas Palmer - Permit 6981

2. Btate source of water supply:......... Ssraen. greek.. lewmtl Gouatv, Idsho,
3. Location of point of diversion . NEY NE} of Sm¢. 75, Tp, 8% N, R, 22 % of
the Poise Meridian,..
4. State whether or not the works of diversion are fully completed and in accordance with terma of
permit: T AT4E. are. f4llv_gasnleted aexcept as Leveln noted. .
5. Describe works as they exist, giving dimensions of same as follows;
(a) Width of conduit at bottom . ... ka8 T oa e
(D) Width at waber Hne toeoeeeee B0 8 B e et
(¢) Depthof water:. .. ... Q.8 €% . ..
{d) Grade per mile AR & S 4 TS
{e) Capacity of diteh ..o B e seeve s s S0COTAL feEE,
€. State whether or not water has been turned into works of diversion and if so, to what extent:

Water tas bean turned into works to. the full capeseitv of same . Y *

7. Give exact location of lands to be irrigated. Give exact number of acres under cultivation in ench

forty wcre tract:... Lot 2 and S¥L NEL Seo. 3, Tp. 22 N,, R. 22 E, of the

Peise Meriddan,
o Lang irnixatel in Lot 2 9of Res, X, 20 A%Tes.

. 2 hand ..1rriga.t..e.1,..:Ln..S‘R‘f--.hlEk..,of‘. Sec,. .2, 11 azvag, .. .. .

§. Submit map on enclosed plat, source of supply, point of diversion, route of ditch or ditches and
cross hatch lands to be irrigated.

Remarks: .. PO1nt_of Diversion is located in NEx NEX of Sec. 35, Tv. 22
¥.. R, 22 E. but Pewmit calls for S¥r SW of Sec, 25, To. 23 N., R,

22 E. . Carmen (reek does not tounh the latter subdivision, .. . . .

STATE OF IDAHO, % 7
88 !
Comnty of...._.hetahl ... .. MG

Allen 0, Merritt being first duly sworn, deposes and says

contained in the within report are correct to the hest of his kmowledge and belief.

Bubscribed Ang aworn t;o hefore me this_ . 50tR . . day of

_________ o

My Commission Expires. Dogeuber 31, 31914,




Exhibit
B



Travis L. Thompson, 1SB #6168

Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP
113 Main Ave. West, Suite 303

P.O. Box 485

Twin Falls, 1daho 83303-485

Telephone: (208) 733-0700

Facsimile: (208) 735-2444

Attorneys for Albert & Alvera Fols, Charles & Mary Harling,

A C. & Luella Pilkerton, Lloyd & Sheryl Tutor, Marci Dixon,
and Tracy Mascia

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
) Subcase Nos. Exhibits A, B
Case No. 39576 )
)
) AFFIDAVIT OF BRUCE
) MCFARLAND
)
)
)
State of IDAHO )
) ss
County of Lemhi )

BRUCE MCFARLAND, being first duly swom upon oath, deposes and states as follows:
1. I make the following affidavit upon my personal knowledge of the facts and
circumstances set forth herein below.

2. My mailing address is P.O. Box 124, Carmen, Idaho 83462,

AFFIDAVIT OF BRUCE MCFARLAND



3. I have lived on Carmen Creek my entire life where my family has operated a
ranch. My father was watermaster on Carmen Creek during the late 1950s and early 1960s. I
later became watermaster on Carmen Creek during the early 2000s.

4, When I was watermaster on Carmen Creek in the early 2000s I delivered 37
inches under ihe exchange water rights (“Exchange Water) 1875 and 1882 priority to the
Parmenter Ditch or the point of ’;liversion located on Carmen Creek in the NENE Section 35,
Township 23 North, Range 22 East, Lemhi County, and the remaining 8 inches to a ditch for
lands on the south side of Carmen Creek. It is my understanding that prior to the early 1990s, all
45 inches of the exchange water rights were delivered to the Parmenter Ditch.

6. During my time as watermaster 37 inches of the exchange water rights was
delivered for irrigation use to lands served by the Parmenter Ditch on the north side of Carmen
Creek, including acres in Lot 2,. Section 3, Township 22 North, Range 22 East, Lemhi County.
When I was watermaster all of these acres served by the 37 inches of the exchange water rights
received a proportionate share of the water per acre. The amount of water that was delivered on
a per acre basis depended upon the type of water year and how much water was available under
the rights at the time.

7. It is my understanding that the some of the lands that were irrigated by the 37
inches of the exchange water rights that I delivered as watermaster are now claimed in the Snake
River Basin Adjudication pursuant to water right claims filed by Al & Alvera Fols, Charles &
Mary Harling, Tracy Mascia, Lloyd & Sheryl Tutor, A.C. & Luella Pilkerton, and Marci Dixon.

8. When I was watermaster [ never delivered water rights known as the “Exchange
Water” or “Homestead Water” (1888 and 1892 priority) to James Hudson, Thomas Jackson, or

Shirley Mattis. I could not locate a viable point of diversion on Carmen Creek for those waters.

AFFIDAVIT OF BRUCE MCFARLAND 2



DATED this _{~ day of November, 2008.

BRUCE MCFARLAND
County of Lemhi -
On this 5‘1’}2[ day of M)&TWW 2008, before me, a Notary Public for

STATE OF IDAHO )
) ss.
)

said County and State, personally appegred BRUCE MCFARLAND, known or identified to me
the person whose name is subscribed to.the within instrument, and acknowledged to me that he
executed the same

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

~F . . v
R LR S 1 !
AN e ﬁ-”‘-_f,'_‘f_ 5‘; b3 ""!.“.x_
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AFFIDAVIT OF BRUCE MCFARLAND 3



Exhibit A 75-10061B

75-10061C
75-69A 75-10061J
75-69B 75-10061R
75-69F 75-10061T
75-69H 75-10061Y
7569K 75-10061Z
75-69L 75-10062A
75-69N . 75-10062AB
75-60P 75-10062AC
75-690 75-10062AL
75-698 75-10062C
75-69W 75-10062H
75-69X 75-10062P
75-70A 75-10062R
75-70B
75-70F
75-70H
75-70K 75-10062W
75-70L 75-10062X
75-70N 75-10062Y
75-70P 75-10136A
75-70Q 75-10136B
75-708 75-10137A
75-70T 75-10137B
75-70X 75-10678
75-70Y 75-14387
75-10061A 75-14388
75-10061AA 75-14393
75-10061 AE 75-14441
75-10061AM 75-14443

AFFIDAVIT OF BRUCE MCFARLAND




Exhibit B

75-14019 Tutor
75-14021 Tutor
75-14025 Tutor
75-14027 Tutor

75-14038 . Dixon
75-14040 Dixon
75-14044 Dixon
75-14046 Dixon

75-14049 Mascia
75-14051 Mascia
75-14055 Mascia
75-14057 Mascia

75-69M Harling
75-70M Harling
75-10061X  Harling
75-10062V  Harling

75-10061N  Pilkerton
75-10062L.  Pilkerton

75-14050 Fols
75-14052 Fols
75-14056 Fols
75-14058 Fols

AFFIDAVIT OF BRUCE MCFARLAND
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In Re SRBA

Caga No. 39576

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

PARTIAL DECREE PURSUANT TO
I.R.C.P. 54 (b} FOR

Nt Mt o B

" Water Right 75-02126

NAME AND ADDRESS:

SOURCE:
QUANTITY:
PRIORITY Dhﬁ::‘
POINT OF n:vimis:oni

PURDPOSE AND .
PERIOD OF UBE:

PLACE OF USE:

THE ESTATES OF MILTON E AND
HELEN G SLAVIN

C/0 MILTON A SLAVIN

116 N CBNTER ST

SALMON, ID 83467

P 8AM SLAVIN
212 WASHINGTON 8T
SALMON, ID 83487

CARMEN CREEK TRIBU'_]'AI.'(.Y: SALMCON RIVER

0.20 CPS

02/21/1955

T22N R22E S02 . NWNW Within Lemhi County

PURPOSE QOF USE PERIOD OF USE QUANTITY

Irrigation 04-01 TO 10-31 0.20 CFS

Irrigation Within Lemhl County
T22N R22E S04 SESE 16.0

19.0 Acres Total

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY POR THE DEFINITION OF THE RIGHTS OR FOR THE EFPICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY RE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. I.C, SECTION 42-1412(¢}.

RULE 54 (b) CERTIFICATE

2008 NOV 17 PM D2:00
DISTRICT COURT - SRBA
TWIN PALLE CO., IDAKO
FILED

. With respect to the issues destarmined by the ‘above judgment or order, it is hersby CERTIFIED, in aceordance
with Rule S4{b), I.R.C.P,, that the court has determined that there is no just reason .for delay of the entry of a
£inal judgment and that the court has and does hereby direct that the above judgment or oxder shall be a final
judgment upon which executicn may issue and an appeal may be takenpas provided by the Xdaho Appallatae Rules.

O Y

John M. Melanson .
Presiding Judge of tha

Snake River Bagin Adjudication

SREA PARTIAL DECREE PURSUANT TO I.R.C.P. S4(b)

Water Right 75-02126
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Hiate of Fdaho
License and Certificate of Water Right
Water License No 85466 Amount. 9.2 8eo0nd Toot
Water Distiet Now. oo oo Priority¥Wbruary 21, 1955,

THIS IS TO CERTIFY that MILTON G, SLAVIN

of Qarmen, ldahe , made application for a permit to appropriate the
public waters of the State of Idaho, dateqd February 21 ,19 55 ;that Permit No. 25466
was issued under said application; that Certificate of Completion of works, with a carrying capacity of
Two (2) second feet, was issued thereunder on  June 17 ,1955 | chowing that said works
were completed on the 7tR  day of June ,19 55 ;andthatonthe 2md
dayof August L1855

MILTON C. SLAVIN

of Carwen , Stateof Ideho , made proof to the satisfaction of the
State Reolumstion Bnginser of Idaho, of the right to use the waters of garmen Creek
, & tributary of Salmon River , for the purpose of  1rrlgation
, under Use Permit No. 25466 of the Department of Reclemation

and that said right to the use of said waters has been perfected in accordance with the laws of Idaho,
and is hereby confirmed by the State Reclamation Engineer of Idaho and entered of record in Volume

9 of Lirenses at page 5602  , on thelGthday of November , 1965
The right hereby confirmed dates from February 21 , 19556
The Point of Diverslon is located

inthe NF % N4 Y% Sec 2 ,Tp.28 N,, R.22 E. | B, M. lemhi County

That the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually needed and beneficially used for said purposes, ang shall

not exceed  Oe? cubic feet per second.
Description and location of use:
No. Acres No, Acres
Twp. |Range | Sec. | Forty-acre Tract Described in Permit Actually Trrigated
2 N. 22 E.| 4 Skl S} 40 i0

The right to the use of the water aforesaid hereby confirmed is restricted to the lands or place
of use herein described, as provided by the laws of Idaho.

WITNESS the seal and signature of the State Reclamation Engineer, affixed at Boize, Idaho, this
10th day of November , 1955

MABK R, KULP
State Reclamation Engineer.

(SEAL)

7S 2120
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APPLICATION FOR PERMIT 75 =% » -
To Appropriate the Public Waters of the State of Idaho

APPLICATION No. 33336
65

PERMIT No,
Digraict No.
1. Name of Applicant: MILTON C, SLAVIN
Postoffice address: Carman County: Lamhi State: Idaho
I If applicant is a corporation, give:
{a) Date and place of incorporation:
(b) Amount of capital stock:
(¢) Amount paid jn:
(d) Names and addresses of directors:
11. The fipancial resources of the applicant are: (a) Cash on hand:
(b) Treasury stock: (c) Bonds to be inzued:
{d) Other resources:
2. Quantity of water clalmed: Four-fifths of one cubic feet per second.
3. Source of water supply: Carmen Cresk which is a tributary of Salmon River
4. Location of point of diversion: about 3000 feet distant from the northgast

10.

11

12,

13,

14,

corner of Section 3 VT. 228 .BR. 20 ,B. M, andisinthe SW} of the MW
of Section 2 ,T. 228 ,B 22E , BM, County of Lemhi

. Water is to be used for  Irrigation

. If for mining, milling, power or manofactaring purposes, give:
(a) Point of use of water: feet distant from corner of Section
T. , R. . BM,, in the . of Section T, R ,BM.
{b) Amount of power generated: H.P., under feet head.
(c) Water ia to be returned to at a point feet
distant from the corner of Section ,T. ,R. , BM,, in the
of Section . T . R. ,BM,
. Estimated cost of works: $ 400,00
Kind of works: Ditch
. Height of dam feet ; length-oT dam at top feet; length of dam at bottom

feet; materiat used in dam:

Size of headgate: Width feet; height feet.
Diteh: Width at bottom 2 feet; width at water line b feet; depth of water 1 feet;
dimensions of flume:

Dinmeter of pipe inches: length of conduit 1.1 milea.
Average grade per mile 15 feet.

The time required for the completion of such work is  thirty days AXICE.

The time required for the complete application of the water to the proposed use js no additional yesrs.
The land to be irrigated is described in the following tabulation: See remarks.

. Existing water rights and or vatid permits appurtenant to the lands to be irrigated are:  pone




16, (a) Is reserveir to be used?

no

If se, All in (b) and (c) below:
(b) Name of Reservoir and number of Storage Permit:
(¢) Date of filing of Application for Storage Permit and Name of Applicant:

BE IT KNOWN THAT The undersigned hereby makes application for permit to appropriate the public water of the State of Idaho
as herein set forth,

Date of firat receipt at Department of Reclamation:

Returned to applicant for correction:

Corrected application received:

The number of this permit is
90

Recorded in Book

-~

By

9:00 AM.

Feb, 21,

MILTON G, SLAVIN

1955

Approval of State Reclamation Engineer

25466

Page 25466

Approved Feb, 23,

195

Applicant.

Agent,

5
This is to certify that I have examined the within application for a permit to appmpnate the publie waters of the State of Idaho, and
hereby approve he same, subject to the following limitations and conditions:
Bond in the sum of $

Work to begin on or before

to be filed

April 23,

on or before

1955

unless temporarily interrupted by circumstances over which permit holder has no control.

One-fifth of the work above specified to be completed on or before
The whole of said work to be completed on or before
Beneficial use of water appropriated in accordance herewith, to be made on or before

WITNESS My hand this

IN TESTIMONY WHEREQF, WE,...ee

and ... .

be executed in the name of the State of Idaho, and caused the Great Seal of the State of Idaho to be hereunto affixed, this .

day of .

_ Fabruary

23rd day of

_IRA H. MASTERS . . ..

August 23, 1955

February, 1955

ROBEET._E. SMYLIE

August 23, 1955

August 23

and to continue diligently and uninterruptedly to completion,

» 1955

MARK R, KULP _
State Reclamation Engineer.

., Governor of the State of daho,

., Becretary of State of the State of Idaho, have caused this instrument to

,19.55 .

Countersigned:

(SEAL)
By ......

REMARKS:

14,

IRA

H. MASTERS
Secretary

By

o,f Stu.te

.23rd...

STATE OF IDAHO

ROBERT E, MILIB

Governor.
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APPLICATION FOR AMENDMENT
TO PERMIT 70 AFPROPRIATE THE PUBLIC WATERS
OF THE STATE CF IDAHO,ND. 25466

Comes now Milton €. 31avin and represents to the State Reclammtion Engineer of the State of Idaho:
Thet he is the owper and holder of Permit to Appropriate the Public Waters of the State of Jdaho, No. &5465,
That the point of diversion is deseribed in said permit ea being loocated SWINW: Seotion Z, Township 22 North,
Renge 22 Bast, B. M.
That he now requests that the point of diversion be changed to & point located MWINWL Section 2, Townehip
22 North, Range 22 East, B. M.
That his reasons for desiring to meke such ohange are as follows: To correct the erroy in the Permit.
That no one will be injured by such change, amd that such change will be made at Permit Holder's own risk,
3igned at Salmon, Idaho, this 7th day of Nov. 1965.

MILTON C. SLAVIN
Date of receipt at Department of Reclamatlon ¥ov. 9, 1955,

AFFROVAL OF STATE RECLAMATION EMGINEER

I, Mark R, Kulp, State Reclemation Engineer of the State of Ideho, hereby approve the above and foregoing
application for amendment to Permit to Appropriate the Public Waters of the State of Idsho, No. 25466, This
approval constitutes a new permit and is issued as an amendment to the original permit, to which it refers and
of whish it becomes & part, and said application is approved only inscfar as the rights of others will not be

adveraely affeoted tie reby.
MARK R. KULP

State Reclamation Englneer

o2,

LICENSE issuid Foi -0 2. SEG Ela
R 7




November 3, 195%

REs Permit No., 26L66

Hr, ¥ilton C, Slavin
Carmen
Idaho

Dear ¥r, Slavin:

The report of our fisld engineer on examination for
baneficial use on your Permit No. 25456 shows that your poimk
of diversim from Carmen Creck is actuslly in the RWiNw}
Section 2, Toumship 22,Nerth, Bange 22 East, B.M, instead of the

' SHwl as indicated in your Permit,

We snelose sn apnlication for amendment %o the point of
diversion which you may si-n end retum to this department for
apmroval and record,

Thereafter, a license can be issued for 0.2 of a second
foot or 10 inches of water from Carmen Creek for irrication
of 10 acres in the SE'SE} Section L, Tovmship 22 North, Range
22 Bast, BV,

The license fee will amount %o $2,00.

Very truly yours,

MARK R. EULP
State Heclamation Engineer
By

gsuaé

Chief Clerk

Athll
B,




Noverber 1L, 1955

Rf: Permit No, 25L66

Mr, ilton C, Slavin
Carmen
Idaho

Dear Mr, Slavin:

e return your application for amendmant to the point of
diversion in Permit No, 25166 which has been approved by the State
Reclamation Engineer and recorded in this department.

Wa also enclose License amd Certificate of Water Right
issued under this Permit confirming your right to the use of ,2 sacond
foot of water from Carmen Creek with priority of February 21, 1955,
and point of diversion in the MWINWL Section 2, Township 22 North,
Range 22 East, B.M, for irrigation of ten acres in the SE!SE} Section
L, Same Township and Range.

We algo enclose departmental receipt No, 27676 for the $2,00
license fee.

Very truly yours,

MARK R, KULP

State Reclamation En-ineer

By

Chief Clork
Athll (o /
nc. 95 H
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o & STATE OF IDAHO
DEPARTMENT OF RECLAMATION
BOISE, IDAHO
REPORT OF ENGINEER
. Permit No._. 25466,
This proof is for... Beneficial Use In Water District No......coovoeeeeeane
1. Name of applicant.. Milton C.. Slavin,. Carmen, Jdahe . .
2, _ Source of water supply: CAXman. CIOOK. .. .o
3. Location of point of diversion: Is in the... K- 8. 9 eereerereners Of Section.. 2
T..22 N R.22Es . .. County of . I"'h ?: ...............
4, Describe works as they exist, giving dimensions and capacities of same:._.. There.is a large.ditch

with a headgate 3' wide by 3* high by 6' long made of planks leading from the stream

Thera.is.a.rather long.ditch lsading.around. the.hill.sids.from which-- approximately.....
10. acTes.axe.Lrrigated, as. indicated in the SEISEL.Sestion e e —

7. List legal subdivisions of lands to be irrigated. If proof is for beneficial use, give exact number
of acres under cultivation in each forty-acre tract. (Describe manner and place of use if other
than irrigation) :

8B% SEY Section I, Twp. 22 North, Range 22 East, B, N,

(Submit map on sttached plat, showing location and details of above description.)
8. What Jarge stream would the water here appropriated finally reach?

Jsub (Sizned)--.é-%-.wvu/_ —
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;«‘orm 6
Pernit No..Ro466........ - .
STATE OF IDAHO

Department of Reclamation

Proof of Completion of Works

AFFIDAVIT OF HOLDER
STATE OF IDAHO }
. BAL

............. Milton Ga.8lavin .. ..., being first duly sworn, upon his oath deposes and saya:
First: That he iz the holder and owner of Permit to Appropriate the Public Waters
of the State of Idaho, No.20468..., and that his postoffice address is ... CAFMOR.....coovoev.no-
State of.........4daho
Second; That the name of the streamn from which said water 15 to be diverted is._ Carmen .Crask

Third That the point of diversion of said water is.Qheut 3000 ft, dlstant. from
he NE gopnex, o u. R.. 22 E.B.M.,. aod.iga. in the SWINN} of S, 2
ourt|¥ q‘ﬁa % ige {erms it g3 :6-111:3‘61’ sald permit, construction therennder

was required to be completed by........... August. 23........... ,19.856. ...

Fifth: That the use for which gald water is intended ja..Jlxeigatdom ...

8ixth: That on the date above mentioned, the works constructed under said permit

were (or were not) fully completed and econsisted of the following : )

I. Kind of works:............. Diish...inens
(Rzurvoir dam, ditch, flume, pine or otherwise)
YI. Dimengions of WorK: ... ...ccormevcmmnn

(a} Height of dam. ... Jeet, length of dam at top............. feet, length of dam at

bottom............... feet. Material used in constryction -
(State ';ri:_ether wood, ea.u:l.-l;.nl-t‘;;;-or concrele)

{b) Capacity of reservoir..........u....... acré feet.

{c) Bize of headgate; Width ... .. .. feet, height............... feet.

(d) Conduit... width at bottom............... feet, mdth at water line_......... -
(State whethnr d:tch, flume or pipe)
feet, depth of water...B..... feet; dmmeter of pipe..==_... inches, average grade

per mile is. 1B, ... feet. Length of conduit is... 1.1 miles.
Seventh: That said worke are capable of conducting to the place of intended use..........
R _...second feet of water.
Eighth: That water appropriated under said permit is available for... #0._.. ____.

{  acres of land described as follows BEISEL of Seca. .4, TWpa. 22, NiB.. 22, E.B M,..

Subseribed and sworn to before me this...7Hh.

My commission expires ... Saph..21,. 1065

e e L T

Notary Public, -.
for Idesho, Residing at Salmon, Idaho,

gy b
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DIVERSION PHOTOGRAPHS WITH DESCRIPTIONS
PAGE 1

PHOTO 1443; Water in the ditch created by Hudson in 1995 (Hudson Ditch) as the ditch
exits Roger’s property into Clementz’ property. On May 9, 2009 it contains spring and
waste water.

PHOTO 1449; Hudson Ditch upstream of photo 1443, same spring and waste water.



PHOTO 1451; Hudson Ditch upstream from PHOTO 1449, fence post visible at point
where ditch leaves Roger’s property (see PHOTO 1443).

i
ch created in 1335 with
ing and waste water

PHOTO 1453; Hudson Ditch upstream from PHOTO 1451, fence post visible at point
where ditch leaves Roger’s property (see PHOTO 1443).



PHOTO 1454; Abandoned fish screen with a branch of Carmen Creek in the background.
Note that the diversion attempt is on the downstream side of the paddle wheel and no
water is entering the fish screen structure from the creek on May 9, 2009 while the creek
is at moderate levels.

o water entering claimed dr
pthe hand dug ditch, spring 2009

PHOTO 1457; Hand dug ditch with no creek water entering the abandoned fish screen.



Note: (1) Evidence of spring 2009 hand aug dilch.
(2) No creek waler enlering claimed diversion.

PHOTO 1458; (1) No creek water entering abandoned fish screen. (2) The photo
illustrates that the creek water enters from the close side and the ditch flow is in the
direction of the arrow. (3) Pile of sod and earth is evidence of the recently dug ditch.

PHOTO 1459; Tags in the photograph descripe themselves.



PHOTO 1460; Photograph shows very small amount of creek water in the ditch, ending
several yards before the fish screen structure.

PHOTO 1462; Depicts no creek water entering the abandoned fish screen structure from
the incoming (Carmen Creek) side. The water on the back side of the concrete wall is a
collection of spring and waste water.



PAGE 6

PHOTO 1477, Photograph depicts the direction that the creek water would have entered
the fish screen at the time of the original construction in 1955. It also shows where the
current attempt to divert creek water is below the fish screen’s paddle wheel.
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State of Qaho .

DEPARTMENT OF WATER RESOURCES Py

206 Van DrefT, Suite B, Satmon, ID 83467-4117
Phone: (208) 756-6644 FAX: (208) 756-6644

January 03, 1996 PHILIP E. BATT
GOVERNOR

KARL L DREHER
James Hudson DIRECTOR
PO Box 173 ' ;
Carmen, [daho 83462 ;

Mr. Hudson: '

This letter is in regards to an irrigation diversion on Carmen Creek operated by yourself and John
Aldous.The diversion is located on the Kenneth Rogers' property approximately four miles up Carmen
Creek from Highway 93 N,

~Mr:Rogers has-expressed some concerns regarding bank erosion and property damage-due- to the fact
there are no controlling works at the above-mentioned point of diversion.

In late November 1995, I made an on-site visit to the diversion site accompanied by Mr. Rogers and
made the following observations, there are no headgates and/or controlling works at the diversion site,
some bank erosion is occurring, and without any means of controlling the flow of Cannen creek at the
diversion site, there seems to be the potential for additional damage to the Rogers' property at this
location.

Idaho Code 42-701, requires the installation of satisfactory headgates and/or control works by the
wateruser(s)} to insure proper delivery of water right(s). ‘

Idaho Code 42-1102, entitles a wateruser to maintain an irrigation diversion on the property of others
provided the delivery system and/or diversion works are kept in good repair to avoid property damage
to others. | have enclosed copies of the above for your information.

Based on my observations and revelant Idaho law, I would recommend the installation of adequate
headgates and/or controlling works at the point of diversion to negate the possibility of further bank
erosion and/or property damage, as well insuring the proper delivery of your water nght(s).

I suggest contacting Mr. Rogers as well as Gina McFarland, Watermaster of Water District 75-D, to
find a possible solution to this problem. :

If you have any questions or if I can be of further assistance feel fiee to call me at (208) 756-6644 or
Gary Spackman in our Boise office at (208) 327-5406,

Sincerely, _

-1{&{11«»% ¢ At
Robert E. Foster

Sr. Water Rights Agent

cc: Gina McFarland, Watermaster 75-D
Kenneth Rogers
Gary Spackman, IDWR Boise
John Aldous

~ Celebrating Our Centennial Year of Service to Idako 1805-1905 ~
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

ADJUDICATION SECTION
CLAIM VERIFICATION FIELD EXAM SHEET
(Use with the ECVR)

CLAMNOG).  A75 fooelB - A28 srecb2c A5 Do0bEE

' ~ 70 &
1. @’ﬁo Change NAME IS SAME /47'5 ©a0

EW OWNER:

No Change ADDRESS

0 NEW ADDRESS:

2. 0 No Change - DATE OF PRIORITY: Completed evidence submitted
(1 Incomplete - Claimant should be asked during the exam when was water first
used and submit proof of date of priority.

Priority date, per claimant, is:

(If the priority date, based on your exam, seems questionable, explain below.)

3. @No Change — SAME SOURCE
0O Source is different than that claimed:

Source found:

05 99 6-9-05 Aooll 3%

4. #No Change — POINT OF DIVERSION LPS 801 €705 Aoalf 5750
[1 Point of diversion is different than the cla:m andlor new P/D's:
GPS Site Tag No.:

Township Range Section 174 /14 114
Township Range Section /4 14 114

5. [iNo Change - DESCRIPTION OF DIVERTING WORKS
[1 Incomplete description, list below:




6. [@#No Change - WATER USES
(3 Different uses, (list uses found):

Use From To Amount CFS AFA
Use From To Amount CFS AFA
Use From To Amount CFS AFA

7. [0 No Change - TOTAL VOLUME

{J Incomplete on claim, the total is, Amount CFS AFA

[1 Changes found, the new totat is, Amount CFS AFA

8. rﬂ’ﬁo Change - NON-IRRIGATION USES:
(1 Changes Exam found:

Domestic # of homes: Stock # List types:

Additional comments:

9. EréChange - PLACE OF USE: (If changed, list below.)

Use: Township Range Section i/4 1/4
Use: Township Range Section 14 1/4
Use: Township Range Section W4 1/4
Use: Township Range Section 114 114

Remarks: (Comments pertinent to field examination) [J See additional attachment

T224) R22FE See 2. SE A M) - QPS Sov7

M@%ﬁé L, e 1 Mesre cioed

/égm Afé@ﬁ, .
0 SYSTEM DIAGRAM INCLUDED O NA

1 Shown on GIS Layout
01 CK IF IN OFFICE EXAM
DATE EXAM CONDUCTED:

FIELD EXAMINER:

“Print Name

Signature



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

ADJUDICATION SECTION
CLAIM VERIFICATION FIELD EXAM SHEET
(Use with the ECVR)
CLAMNOG). A7 sonbrz  A75 Joobex  AZEowb52
| sopd 70P

1, mﬁ: Change NAME (S SAME A7

0 NEW OWNER:

rNo Change ADDRESS
0 NEW ADDRESS:

2. [0 No Change - DATE OF PRIORITY: Completed evidence submitted
0 Incomplete - Claimant should be asked during the exam when was water first
used and submit proof of date of priority.

Priority date, per claimant, is:
{If the priority date, based on your exam, seems guestionable, explain below.)

3. D’(ﬂ Change — SAME SOURCE
L1 Source is differant than that claimed:

Source found:

GPS 857 6905 foo)l 582
4. D No Change —POINT OF DIVERSION (2 D¢ fp7  £-7e05 ool 5 §0
{1 Point of diversion is different than the claim and/or new P/D’s;

GPS Site Tag No.:
Township Range Section 114 114 1/4
Township Range Section /4 114 114

5, B’{DChange - DESCRIPTION OF DIVERTING WORKS
00 Incomplete description, list below:




6. Iﬂ’ﬁo Change - WATER USES
0 Different uses, (list uses found):

Use From To Amount CFS AFA
Use From To Amount CFS AFA
Use From To Amount CFS AFA

7. {1No Change - TOTAL VOLUME

0 Incomplete on claim, the totat is, Amount CFS AFA

LI Changes found, the new total is, Amount CFS AFA

8. @Ko Change - NON-IRRIGATION USES:
0 Changes Exam found:

Domestic # of homes: Stock # List types:

Additional comments;

9. [0 No Change — PLACE OF USE: (If changed, list below.)

Use: Township 2 ZA/Range 22 £ Section _ R 14 SW 114 /=
Use: Township Range Section /4 1/4
Use: Township Range Section 4 1/4
Use: Township Range Section 174 1/4

Remarks: (Comments pertinent to field examination) [0 See additional attachment

T22/M K226 a X ALE  AE @mxmd.g

0 SYSTEM DIAGRAM INCLUDED ONA
O Shown on GIS Layout

[1 CK IF IN OFFICE EXAM _
DATE EXAM CONDUCTED: 4 - 7~ O5

FIELD EXAMINER:

Print Name

Signature




