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OEPARTMI:NT OF
WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

lnRe SRBA

Case No. 39576

)
)
)

------------)

Subcase: 75-14302 and 75-14100

LIST OF EXHIBITS

COMES NOW, DAN FARLEY, by and through his attorney of record, Milton A. Slavin,

Esq., of Slavin Law Office, Chtd., and does hereby give notice of the possible exhibits.

Said possible exhibits are as follows:

a)

b)

c)

d)

e)

f)

g)
- - ---_._----

h)

I)

j)

k)

September 2008 SRBA Court letter by Jeff Waite which applies to Dan Farley;

Sanderson Homestead Patent;

Waite Colorado Ditch Bill Easement

1994 Aerial photographs;

Subdivision map governments lots Sanderson water;

1992 Aerial photographs;

Map Sanderson Homesite water;

1992 Aerial photographs;

Map current Applied new claims;

2008 aerial subdivision photographs;

1986 photographs;

LIST OF WITNESSES - Page 1



I) 1981 photographs;

m) USGS map;

n) Decree;

0) 937 transfer;

p) Area locator;

q) 1980 photographs

r) 1980 photographs

s) October 6, 2008 USFS letter;

t) Permit/use map;

u) Notice of Change;

v) 1929 Metskers;

w) Map indicating upper Wallace Creek Diversion.

Any and all exhibits submitted by the other parties thereto.

Dated this 30th day of April 2009.

/~~ (j'
.. MILTON A. SLAVIN

Attorney for Dan Farley
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CERTIFICATE OF SERVICE BY MAIL

I hereby certify that a true and correct copy ofthe foregoing document was on this date served

upon the person(s) named below, at the address set out below his/her name, by mailing a true and

correct copy of said document in a properly addressed envelope in the United States mail, postage

prepaid.

One copy to:

GREG BOURDON
Represented by:

JERRY R. RIGBY
25 N 2nd E
PO BOX 250
REXBURG, ID 83440-0250
Phone:. 208-356-3633

JEFFREY V WAITE, PRO SE'
POBOX 75
60 SAVAGE RANCH ROAD
CARMEN, IDAHO 83462
Phone: 208-303-0153

DATED this 30th April 2009.

CIVMISC\FARLEY,DAN.WTINESS.14302&141 00\1877-08
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September 1, 2008

SRBA Court,

RE: Statements, facts, evidence and attached exhibits regarding Jeffrey V Waite claims,
claim ~i~~r2" consideration 2f obj:Gtior:s_~drecommendations.

In the fall of 1974 I first became familiar with all of the private property watered by
Wallace Creek diversions below the Diamond Creek Road USFS 129. The entire
property belonged to the William and Gertrude Maxwell Ranch. By them I was given
permission to cross and hunt upon.

In 1980 I first formally made an offer to buy my present property with William Ma'{well
Sr. I was told by William SR, "Bill" that he was currently subdividing property of which
I was interested in purchasing.

That property, Diamond Creek Subdivision Lots 20 and 19 were all entirely within the
Sanderson Homestead Patent ground of 1923. That included the original home site
buildings and nearly all of the historic irrigated ground that was currently being irrigated
on the new Diamond Creek Subdivision above the lower River Road, (Lemhi Co
designated Diamond Creek Road now). Bill was very knowledgeable about the history of
the land and shared past historic deeds and paperwork with me.

In 1985 we officially closed on purchase of above mentioned property due to a delay
and legal stress within a partnership William Maxwell SR had formed regarding all
Diamond Creek Subdivision lands. Other Subdivision lands above the River Road were
not appealing to us to purchase for lack of irrigation.

Evidence of other historic use of Wallace Creek water for irrigation off upper
"Sanderson Ditch" other than on the1923 Sanderson Homestead property does not exist.

Since SRBA adjudication more recently began, there has been extensive enlargement
and extensions beyond original Sanderson Patent ground. That is ofnew claim filings and
manipulations of claims. None of which either existed or were applied over a time period
of greater than 70 years. More recently assertions of claims with the start of this
adjudication process to lands outside of the Sanderson Patent ground to some lands that
were certainly heavily grazed but not historically irrigated.

Bill Maxwell Senior, now deceased, formerly owning all of the property of the Diamond
Creek Subdivision could have at his discretion and will certainly laid sprinkler pipe to
other portions lying above the River Road. However the system historically in place upon



my purchase of Lots 20 and 19 irrigated only Sanderson Homestead property. All of that
irrigation system was located on my property. No portion of that system was extended
until the year 1999 Or 2000. Even more afterwards beginning 2002 under adverse
circumstances and in my absence in Iraq and Afghanistan. That has since left me with
barely enough to irrigate half of my formerly irrigated Sanderson Ground.

I am aware of a 1959 "937" transfer thatBill-Maxwell signed; "into a pipeline", SE y."

NW y.,. As written of "older style" of local. I would like to indicate to the Court however
that in my opinion it certainly was never applied as no "pipeline" has ever existed at the
diversion originationofthe SaridersonDitch. Most importantlY-That the-physical location ­
roughly of a diversion of such "as written"on the document can and does exist on two
different locations of some distance apart within the same Section Iof land mentioned.

The document is poorly worded and may even contain typographical error. (As written
it would leave one to question, are they talking about a place in the SEI/4 section and in
the NW1I4 of the SE114 section of Section I? Could they be talking about a place in the
SEI/4 of the NW1I4 section of Section I? Either place that is roughly close to a diversion
in two different y., sections of Section I.Other wording on the document makes it more
confusing.) More currently a third identifier became used to better locate a place within a
section ofland. Old style leaves the question as to which diversion they were talking
about and more importantly the question is as to water having ever been applied to all of
the lands mentioned?

There was also some evidence within the subdivision of temporary pipe laid on the
surface, which portions of land were also once, Nydia Placer mining claim hydraulic
sites. Sanderson is named on Nydia Placer mining claims prior to his homestead. That
claim stripped the subdivision and federal lands beyond.

The upper portion of the Sanderson Ditch would appear to have been constructed by
mining claims. The abandon even longer lower section served a Diamond Creek Mine
historic hydraulic site to the north outside of the subdivision.

Sanderson would appear to have been the builder of a lower ditch to irrigate and
improve portions of his Government lots 5, 10, and II he homesteaded. That ditch being
served at an abandoned intersection off former original placer ditch works above.

From 1985 until 1992 my wife and I were employed to irrigate all offormerly irrigated
land in the entire subdivision to the rivers edge below. That was under the employ of a
grazing leaseholder of the entire subdivision including also our land. We were under the
direct supervision of William Maxwell SR as to where water should be applied and
certainly to what limit above lower road Statutory "High-water" Sanderson irrigation
could be applied. "Bill" Maxwell was still a member of the subdivision partnership yet to
be cashed out in the future by his partners. After that is when most claims manipulation
began to occur and stories of water having been applied to places they had never been.
Land had remained on the market for some years without having been sold since our first
purchase for lack of water.



., .

Sanderson claim water generally was no longer applied after mid to late July and the
ditch was shut down. At that point, use there of would be starving Bills senior decreed
water rights below. Since Bills Death and new claimed users that has not been the case.
At times people generally divert so much water into the Sanderson ditch that very little
and at times no water runs on the surface of Wallace creek immediately below the
Sanderson Ditch.

I am the only permitted user to convey formerly Sanderson Homestead water by Federal
Law Act of Congress 1976, Colorado Ditch Bill. I was notified of need to apply in 1987.
I received approvar- ofapplicatloneasemelltllrf992, formally signed and granted in 1999
and since recorded Lemhi County. There were no other applicants or formerly claimed
users of that water. The easement granted does not allow enlargements or extensions
(neither by future claims or me), and names liabilities and me alone to use. The easement
is specific and attached to only the Sanderson Property I own. It is only transferable upon
sale of that same property for the acre amount of which Sanderson water was applied on
Waite or former Waite land in the event of sale.

I am not aware of how the State ofIdaho could not recognize the Law by ACT of
Congress under which I received that easement or allow additional claims upon which
ditch easement I am the only permitted user. There remains 25 acres of formerly and
historically irrigated land on lot 20 and 5 acres on lot 19 Diamond Creek Subdivision of
which Colorado Ditch Bill was based on application. The SRBA adjudication
recommended does not even include the second historic surveyed point of diversion off
the Sanderson Ditch or properties it served on the Colorado Ditch Bill. The
recommendation also totally excludes the first diversion on a field of about 17 acres upon
which a buried pipeline with numerous handline riser attachments serving that field has
been in place for 85 years!

All of the photographs submitted with this letter where taken by myself, Jeffrey V.
Waite over some thirty years including the aerials as I was also flying the planes used.
None have been cropped, enhanced or modified in any way. All are dateable by
documents I have set aside ifneed be so, i.e. well rig / State filed well report, house /
building permit, house alone / no shop, house / with shop etc.

Respectively SRBA Court,
(1.., ;.'j -' _ ;. ~ ._

/J."'f./.~/ L' <.1.- ,~~
. 1'1

Jeffrey V. Waite
PO Box 75
60 Savage Ranch Rd
Carmen, Idaho 83462

Phone 1 2083030153
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fIailey 021045

Iustru~ent No. 30973

4-1003.

w. W. Simmonds
County Recorder.

?HE unITED STATES OF M.iERICA,

To all to whom these presents shall come, Greeting:

~HEREAS, a Certificate of the Register of the Land Office at Hailey. Idaho. has
been depos~ted in the General Land Office, Whereby it appears that, pursuant to the Act of
Congress of May 20, 1862, "To Secure Homesteads to Actual Settlers on the Public Domain,lI
and the acts supplemental thereto, the claim of JOSEPH SANDERSON has been established and
duly consummated, in conformity to law, for the Lots ten and eleven of Section th~rty-one
in ~ownship twenty-three north and the Lot five of Section s~x in To~~ship twenty-two
north all in Range twenty-t~~ east of the Boise Meridian, Idaho. containing one hUlldred
eleyen acres and eighty-four hundredths-o-f-a-nd-- acre--,-accordingto the Official Plat of the
Survey of the said Land" returned to the GElffiRAL LAIID OFFICE by the Surveyor-General:

NOW YJrOW YE, That t~ere is, therefore, granted by the UNI~SD STATES unto the sai,
claimant the trect of Land above described;-.ccTO.cHAcVEHUID.T.o ,HOLD the said.tract_of Land. ~
with the appurtenances thereof, unto the said clai~ant and to the heirs and assigns of the
said claimant forever; subject to any vested and accrued water rights for mining, agricul-I
tural, manufacturing, or other purposes, and rights to ditches and reservoirs used in con~~

nection with such water rights, as may be,recognized and acknowledged by the local customs,
laws, and decisions of courts; and there is reserved from the lands hereby granted ~ right
of way thereon for ditches or canals constructed by the authority of the Unit~d States.

IN TESTIMONY WHEP~OF, I, Warren G. Harding, President of the United States of
America, have caused these letters to be made Patent, and the seal of the General Land
Office to be hereunto affixed. GIVEN under my hand, at the City of Washington, the ,
3EVE~TE~N~H day of A~RIL in the year of our Lord one thousand nine hundred and ?WENTY-~HP8~

and of the Iudependence of the United States mhe one hundred and FO~~Y-SE~3IT?H.

By the President: Warren G. Harding
3y Viola B. Pugh, Secretary.

I.!. P. LeRoy
Recorder of the General Lend Office.

~ECORDED: Patent Number 903446

Recorded at the request of Jos. Sanderson August 10th, 1925 at -- minutes past
3 o'clock p~ M.} in Book 28 of Deeds page 224. Records of Lemhi Gouuty, Idaho.

By,! -;l;,;?y ,&L=,rJ
Deputy.

Fee: 1.00
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FS·270D-9a (9/96)
OMS N 0596 0082o. -

U.S. DEPARTMENT OF AGRICULTURE Holder No. Issue Date Expir. Date
Forest SeNice

5172-01 7/~~jC!1 OX
AGRICULTURE IRRIGATION' Use Code Authority Auth. Type
AND LIVESTOCK WATERING

916 676SYSTEM EASEMENT 10

Region/Forest/District State/County
Act of October 21,1976,

04/13/01 16/059__ - _.c.~-,~ __ -",,"ctofQctober 27, 1986
- - - -

(Pub. L. 99-545), 36 CFR 251, Cong.Dist. Latitude Longitude -
Subpart B

02

THIS EASEMENT issued this~ day of Tu/..... ,., 19 7 (, by the UNITED STATES OF AMERICA,
acting by and through the Forest SeNice, Department of P(griculture, hereinafter cailed Grantor,
to Jeff V. Waite, a person of the State of idaho, hereinafter cailed the Holder. .

WHEREAS, the Holder has applied for an easement under Section 501 of the Federal Land Policy and
Management Act of October 21, 1976, as amended by P. L. 99-545 (90 Stat. 2743; 43 U.s.C. 1761), for
agricultural irrigation or livestock watering system facilities located on lands owned by the United States on the
Saimon-Chailis National Forest, in the County of Lemhi, State of Idaho.

WITNESSETH

WHEREAS, upon acceptance of this easement the Hoider reiinquishes ail right, title, and interest in and to any
easement issued for the same lands by the United States by any previous grant or permit.

NOW THEREFORE, the United States does hereby grant, subject to valid existing rights, an easement for
occupancy with water conveyance system facilities of lands shown on the map and specificaily described by a
centerline description contained in Exhibit A,. attached hereto and incorporated herein, as provided by the Holder
and hereby accepted by the Authorized Officer.

This easement is issued sUbject to the following terms, provisions, and conditions applicable to the
Holder, its permittees, contractors, assignees, and successors in interest. .

1. AUTHORiZED USE. This easement authorizes only the right-of-way and water conveyance system facilities
as constructed and operated on October 21, 1976, as specified herein.

2. EXTENSIONS or ENLARGEMENTS. This easement does not authorize extensions or enlargements of the
water conveyance system.

3. FEES. This easement is issued free of charge.

4. TRANSFERABILITY. This easement is fuily transferable provided the water conveyance system facilities are
used for agricultural irrigation or livestock watering. Holder shall notify Grantor within sixty (60) days of any
address change or change in ownership.

5. TENURE. This easement shall continue for as long as the above described lands and water conveyance
system facilities are used, operated, and maintained in accordance with the terms and conditions herein
described.



6. OPERATION and MAINTENANCE.

a. Holder agrees to operate and maintain the facilities and use the authorized easement in accordance with
applicable Federal, State, and local laws, regulations, and standards.

b. Holder shall notify, consult with, and obtain concurrence of the Grantor for operation and maintenance of
the authorized facilities.

c. Holder agrees to install and maintain an operable headgate at each diversion structure. Such headgate
shall be capable of controlling the amount of water entering the system.

d. Holder will not use fire or herbicides on the authorized right-of-way except as permitted in writing bythe~-,c~c=_c

Grantor.

e. Holder agrees to operate and maintain the facilities and use the authorized easements in 'accordance with
the operation and maintenance plan contained in Exhibit B, attached heretoand incorporated herein.

7. EMERGENCY REPAIRS.

a. Except for emergency repairs required to protect the environment, property of the United States, or public
health and safety, the Holder may not use materials on National Forest System lands outside the
easement prior to obtaining written authorization and paying for the materials to be used. Holder's use of
material within the easement is limited to maintenance of the water conveyance system facility.

b. If the water conveyance system facilities authorized by this Easement are allowed to deteriorate to the
point of threatening persons or property, and the Holder, after notification by the Grantor, refuses to
perform the repairs and maintenance required to remove the threat to persons or property, Grantor shall
have the right to undertake such repair and maintenance and to assess the Holder for the costs of such
repair and maintenance, regardless of whether Grantor had required the Holder to furnish a bond or other
security.

8. INDEMNIFICATION. Holder shall indemnify the United States against liability for any and all injury, loss, or
damage, including fire suppression costs, that the United States may suffer as a result of claims, demands,
losses, or judgements caused by the Holder's use or occupancy under this easement. .

9. LIABILITY. Holder is liable for and agrees to repair damage to National Forest System lands caused by
Holder's negligence, intentional acts, or of failure to comply with the terms and conditions of this easement or of
any law or regulation applicabie to the National Forests.

10. SITE RESTORATION. Holder.shall, upon termination of this easement, stabilize the site as required by the
Grantor. If Holder does not stabilize the site, the Holder agrees to pay the costs of such stabilization if undertaken
by the Grantor.

11. SPECIAL PROVISIONS.

The foregoing notWithstanding, this easement is granted subject to the following reservations by Grantor,
for itself, its permittees, contractors, and assigns.

A. NONEXCLUSIVE USE. The Grantor reserves the right to use or permit others to use the easement area,
provided such use does not unreasonably interfere with the rights and priVileges hereby authorized.

B. TERMINATION. This easement may be terminated with consent of HOider, or if Holder fails to exercise the
rights and privileges authorized for any continuous period of five (5) years or more. This easement expires
according to its terms if Holder uses the water conveyance system for any purpose other than agricultural
irrigation or livestock watering. Grantor may take action to terminate this easement under 7 CFR 1.130 • 1.151,
for noncompliance with applicable statutes and regulations, or the terms and conditions of this easement.

2



C FOREST SERVICE REPRESENTATIVE. The .District Ranger, Salmon/Cobalt Ranger District, is responsible
for administering this easement. The Holder should contact the District Ranger regarding any questions
concerning the occupancy and use authorized and the provisions of this authorization.

D. WATER RIGHTS/ADJUDICATION. Should, subsequent to the issuance of this easement, an adjudication of
the water right or water system authorized by this easement establish the fact that the Holder did not have a valid
water right for-the-useo! the water- ora water system which meets the requirements of this act, then coincindental
with the date of the decree, this easement shall expire on its own terms based upon the faiiure of the permit
holder to meet the requirements of this Act. Upon expiration, all right, title, and interest in and to the sUbject area

_shall revert to-lhEJ-UnitEld.States, orlls successors or assigns.

ACCEPTANCE On this C day of --0-; I, , 197'7 , I, t\:le undersigned Holder have read,
understand, and accept the terms and conditions of this e semenl.

Holder

) ss.

ACKNOWLEDGMENT

STATE OF__-"~~_(4~~!","iJ"".L",,\;,-, -1)

COUN1Y OF _--"~J:;eJ.VLJ\'Ic-JI"-\lL· _

The foregoing instrument was acknOWledged before me this L day of -l""9"'1.·""'-'""L'-I}=--' 19{)g

by --iIf'-'--'-'?'U.I!Wi"e--'~tj.L1--"_L)!.Lh"',z"',tcuit""{-<;;",..t-I,L.t-----"-----
J' """ 1 ./1,' ~

; (), )! '( / (,. J'lis/, /. / \:J0:iA& U
V

My commission expires: _,L,I""J"'·eJ,e<!L-:...;:;J"'C"').l...Q'-:3:=1- _

IN WITNESS WHEREOF, the Secretary of Agriculture by the Regional Forester, Forest Service, has executed
this Easement pursuant to delegations a! authority specified in 7 CFR 2.60 and 36 CFR 251.52 on the day and
year written above.

llaF~MERICA

£ JACK A. BLAtKWELL~
7;;v Regional Forester

Intermountain Region

3



According to the PapelWorK Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a vaid OMB control number. The valid OMB control
number for this information collection is 0596-0082.

This information is needed by the Forest Service to evaluate requests to use National Forest System lands and manage those lands to protect natural resources, administer the use, and
ensure public health and safety. This in/ormation is required to obtain or retain a benefrl The authority for that requirement is provided by the Organic Act 01 1897 and the Federal land
Policy and Managemenl Act of 1976. which authorize the Secretary 01 Agn'culture to promulgate rules and regulatioos lor authorizing an managing National Forest System lands. These
statutes. along with the Term Permit Act. National Forest Ski Area Pennit Act, Granger-Thye Act. Mineral Leasing Act. Alaska Term Permit Act, Act of September 3. 1954, Wilderness Act,
National Forest Roads and Trails Act, Act of November 16. 1973. Ardleological Resources Protection Act. and Alaska National Interest Lands Conservation Act, authorize the Secretary of
Agriculture to issue authorizations for the use and occupancy of National Forest System lands. The Secretary of Agn'culture's regulations at 36 CFR Part 251, Subpart S, establish
procedures for issuing those authorizations.

The Privacy Act 0/1974 (5 U.S.C. 552a) and the Freedom of Information Act (5 U.S,C. 552) govern the confidentiality to be provided for in/ormation received by the Forest SelVice.

Public reporting burden for this collection 0/ information, if remreS!ed is estimated to average 1 hour per response for annual financial inlormalion; average 1 hour per response to prepare or
_ update _"Operation~M!91or maintenance plan; average 1 hour per response for Inspectloo reports: logs, facility and user inlormatlon, sublease information. and other similar miscellaneous

information reQueSlS. TNs-indudes the lime for reviewing-Instructions, seard'ling existing dala sources, gathering and maintaining the data needed. and completing_ and reViewing the
collection of information. Send comments re9arding this burden estimate or any olher aspect 01 this collection of information, induding suggestions lor rec1Jcing this burden, to-Oepanment cI
Agriculture. Clearance Oflicer, CIRM, AG 80x 7630, Washington D.C. 20250; and to the Office 01 Management and Budget. PapelWork RedUction Project (OMS # 0596-0082), Washington.
D.C. 20503.
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AGRICULTURAL IRRIGATION AND LIVESTOCK WATERING SYSTEM
EASEMENT DESCRIPTION

WALLACE CREEK DITCHES - PIPELINES
Jeff V. and Gail A. Waite

Four strir~ ofland encomllassing the prism of the existing ditch or pipeline, or 15 feet each side of the
~xisting ditch Jrpipeline centerline, y/hicM-/er is greater,located in the NE-SW 1/4, NW-SE 1/4, SW­
NE 1/4, and Lois 1 and 5, Section I, Township 22 North, Range 21 East, Boise Meridian, Lemhi County,

. Idaho, and more particularly described as follows:

Ditch 1
Beginning at the southeast comer of Section I, Township 22 North, Range 21 East, B.M.; thence
N.55°34'W., 4200 feet to an irrigation ditch diversion on Wallace Creek; the True Point ofBeginning;
thence northe""1:erly 4800 feet along the centerline of the existing ditch to its intersection with an
unnamed gulch, the Point ofEnding. The northeast corner of Section I, Township 22 North, Range 21
East, B.M bears N.38°07'E., 1240 feet from said Point ofEnding.

Pipeline 1
Beginning at the northeast comer of Section I, Township 22 North, Range 21 East, B.M.; thence
S.28°00'W.; 1390 feet to an irrigation pipeline diversion on Ditch I, the True Point ofBeginning;
thence easterly 660 feet along the centerline of the existing pipeline to its intersection with the east
boundary of Section I, the Point of Ending. The northeast comer of Section I, Township 22 North,
Range 21 East, B.M bears north along the section line 1175 feet from said Point ofEnding.

Ditch 2
Beginning at the northeast comer of Section I, Township 22 North, Range 21 East, B.M.; thence
S.26°04'W., 890 feet to an irrigation ditch diversion on an unnamed gulch, the True Point ofBeginning;
thence northerly 1180 feet along the centerline of the existing ditch to its intersection with the north
boundary of Section I, the Point ofEnding. The northeast comer of Section I, Township 22 North,
Range 21 East, B.M bears east along the section line 320 feet from said Point ofEnding.

Pipeline 2
Beginning at the northeast comer of Section I, Township 22 North, Range 21 East, B.M.; thence
S.51°19'W., 345 feet to an irrigation pipeline diversion on Ditch 2, the True Point ofBeginning;
thence northeasterly 360 feet along the centerline of the existing pipeline to to its intersection with the
east boundary of Section I, the Point ofEnding. The northeast comer of Section I, Township 22 North,
Range 21 Eas~ B.M bears north along the section line 12 feet from said Point ofEnding.

COUNTY RECORDER CERTIFICATION

lNSTRUMEl-ffNUMBER .,2. 7.;( Q7£.
TIME /('1.'/ )( DATE S~07
BOOK PAGE :=-c=::-:::::-=:--:::=---
RECORDS OF LEMHI COUNTY, STATE OF IDAHO

RECORDER

Date
<.i/tiltj&
D~te
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EXHIBIT B

OPERATION AND /M.INTENANCE PLAN

FOR

Wallace Creek Irrigation System

Easement Holder: Jeff Waite

The easement incorporates this Operation and Maintenance Plan (0'& M Plan) and
any-- attac!'..ments...:thereto:;:~=-and the Holder agrees to operate a..Tld maintain the
facilities and use the granted land in accordance with the following
stipulations:

1. Regulate channel flows so that a freeboard is maintained above the
water line.

2. Use only maintenance routes agreed to and to repair all damage
resulting from said use.

3. The Holder shall: be responsible for prevention and control of soil
erosion and gullying on land covered by the easement and the land adjacent
thereto, resulting from operations and maintenance of granted use;
maintain channel to prevent downcutting and bank failure; remove all
obstructions from the channel; revegetate or otherwise stabilize all
ground where the soil has been exposed; be responsible for control of and
spread of noxious weeds, as indentified by the US Forest Service and the
local County weed list.

4. The Holder ~hall inspect the facility prior to use each year and make
necessary repa1rs. Work that is considered other than routine maintenance
and/or minor repairs shall be discussed in advance with the Forest
officer. All repairs shall be acceptable to and completed by the date
agreed to bY the Holder and the Forest officer.

5. The Holder will contact the Forest officer for approval before
proceeding with work that is other than routine operations. Some of these
situations are:

a. Bringing in and using heavy equipment.
b. Using other than approved maintenance routes for access.
c. Motorized use in a closed area in an emergency situation.
d. Removal of significant amounts of vegetation and silt and
deposition of the same, if on National Forest System lands.
e. Burning, application of seed mixtures (weed-free seed required),
chemical application or other means of vegetation control measures.
f. Reconstruction or re-routing of a portion of the ditch (the latter
would also entail a new easement) .

6. This 0 & M Plan will be reviewed annually by the Holder and may be
amended bY mutual agreement when signed and dated by the Holder and the
appropriate line officer.

Date

Revised 2/98
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EVA D. :·t=:SE, FR.'.....'IK W\.LCQU!,
J.\I.:E3 R. HJ lOS, ADOLf!! L~"GHUSON,

.7Cltil A. ERCJi!5:"l. LOUIS S. STON~.

1'IILLr:"l~ A. :l'IDERS, ';:n.LIAU R::"t110LDS,
::12?SON HIt ~, FR.lI.rnC 0I.EmWH.
HANS LAUES( I, JOEN ';[EnB, J. t'f'.,:,m:
P.I!l8S, LmlH ~!. REYNOLDS, l,~~'r'LE

RE'~:IOLnS I .

o :: C !1 E E

OF "!'I!£ S':'AT! 0F IDt.!!C, It!

PlointiffS,
'.

ill THE D STp.1C'r COURT or 'rnE SI:ITiI JU01t;TAL OIS'!'RIt;'I'
AND Fon THE COUNTY OF LE!.!!U

B::~TflA u. RlISE, sUSIE 1!:. SHaUl',
::0' ·ARO:3. ;JlNA WRIGHT,
SU DAJ.i, ond E'fEEL E.

,.no'''" s.
~'r""IE 5

I
_.. .
91l1ID'{ ,

I
[
i,

Defendants.

Thts C8lse having Come on to be heord on the 1st day or .October, 1940, before =ol10robl~

Gu:r Stcven~, JUdge of the ahove ~nt\tled Cour!., ntttine. without a jury. E. ?. '::aseerlin
appec.ring as ·counsel for the pl6-int-lfts.·~~Lo.t:-L-~_E'e.lthom Rpr'~"rin,; a:::;cQunsel Cor: ':.I!e
d~Ceodoots J .. Fronk Httlbs, Liuda Ll. neynolds. end t:rrtle ReYllol:1s, I'rezton Thlltch~r or·p'!or­
lng flS COUt sel fo!:' th~ defendonts Jobn ','1~bb and EVR D. \/ebb, Fred 3nook apl'eurint; os
counsel rOI ehe da!endantl'l Emerson Htll, l'ronk Glennon and Hans Laueson, t.he deClJult or
the re~ain: ng defendants hnvlnl3 oeen duly and re(",uJurly entered, ulld t·htl Guurt hllvlr.r;
heart! thtl 1estimony and the evidence ant! the stlpu1utlon aod. conCesston of focts lr.llde· tn
open court: ond elle Court bein::; Cully advised In cit.:: p:remisp.s and htlvlng ll:etlfl and cntl:!red
h8rein, In dritin~, Findings at Fact end Ccnoluston~ of Low, and ho~tn~ ordc!:'cld dp.cre~

here in in I. onrormt ty therel'lt th;
Uo,..t. thl" ref ore • by reason of the loVl and the rrel;".i.:Jcs, it ts ORO::REli, ADJl!1Y.J:::n .H~D

DECH.£ED us follovrs;-

That \';0: lo,:!'! Crat::k 1s (} natural str~6m of ;/ct,~r located 1n Lenhi l'Jounty. St8t~ or
Idaho. rlm 11l~ into the Salmt,n River at a I,.:·tnt in 'l'onn::}] 11' :~;~ rlortll or P.tln~'~ ::!~ ::f\r.t -::r
tho llo1!lo 1erldtrl/I, thc wut;~r:1 of whl,ch O,I'u :l\lI~Jf)ct t.o ltpPl'Upr111tloll 111\(\ ben'.ll'\c1/lt U:I!:,

I 2.

i'f. That J. Frbl1k Hibbn is entitle:d to t~a dr-ht to the U~<l oC' 29 tncht:~l ..:'1' 29!50eh cublo:I feet per s, coud. or til1ll3 or tht! cOI\~tnuollO rlmt or th~ \'lUters of suid Cree!{, dutln(.~ fl'OI1

I
, !.!9Y 1:',. )8 3. for domi.:st.ic :.lnd Il ..'rl'::lllturill ('urpos~:l on ll.nd,uppurtennnt to Locs llun:b,~["C!d

8, 11 end 3 of Sootion d or T,)...m~hlp ;?2 !1l.:'rth or R~n:-,,;e cPo ,I:.'as,t or tll~ Boise "~t:ridi(ln, in
Lemhi COCII y, IdahO, too be lDtl'asured. Bt the t'ollowing po1nt.5 at: diversion, to- ....·,H:_ !.
{I} et E. ;::> lnt on ttla north bp.n;~ of ilellace Cre~~ 690 r~~t, '.qrororlmotF.llv-. dm,.;;ct,'C'eem

. -f--- ~'-- ~.), ..~--~_ ... ~ ~ •. "" ~:v.:.. .......... t.l c:'!' .... ~ ....... .,:, (':.'\ ,.~ ~ .",I .. t , .... t"'" e;"l~loo ~ ...':. "f" " .....I rOlll thu:::i corner or tile .a.;;~ 01 SB1Q ::H:lCC.lon OJ ~J:':1. -.: p... LUl,. UI1 11t: ::;Ut ... ;1 I,,,,,,·. l..'. ".,.1.1
'1- Creek 900 ·eet, !lpproximeto1y, upatrp.am froc the SE ccr:lar of sutd Sectlun 6; (:5) .et!:l

paint. on t.e north bnrlk oC !laid Cree~: 1690 feet, lippro:r.:.trr.etely, cl')Wl1streF1lli from tioe ::;:
COn\t~r of :atd Section 5.

3.

?:- That Su :ie E. Shoup, Edgar S. Edwards, Anna ~!rlr;:ht, Etttt:! S. Suydam ond Ethel E. nuni!.~t
are entitl d to the right to t.he use of 40 tnches or 40/50ths cubic feet per s~~nn1 of
time of th: continuous flou of the woters of suid Craek, datinc from June I, 1902, for
docr.cstlc a.d agricultural purposes on and appurtent;nt to the SEl N\'[~ end Lots nUll'oered
3, 4 and I) or Saction 6 of Township 22 North of Rallg'.'! 22 EL1st of the Bo12e l:ed di(HI , in
Le:r.hi r:oun:y, Itluho, co be measured at the polnt at' J.iVl::rston on ::'he north brnu: of :;uic
'~re~i,: at O' neur "thet hfl-a for years been knov:n as the Old Arrastrc.

II
.'j
~,

'l'hoe Dc '~ho n. Ro~e is entitled to the' right t.o t.heJ ll~e of 83 Ina]:'lS (lr 1.-30 cUbl:'!
rc~t rer t: :~and of tl:na of Lhl: cOlltlnunu3 1'1.ow of I.he wlltr:r:l of JilIn C':rt:"k, rj!l~.. ln:'. frl"lll:
JUne ll..lt.l.;~, for :]o'llllstio Bod al'ricu1tuI"Jl purposl:s Otl:l:l'\ upplrC~lI/1l~e tt) Lh,:; :;;:.r 8:1'.
:r~~ S~'l~, S:,: N';:.l-, s':/i t'{E}~, W.l~ s;:f and Lot numller 9 of rii:!celor;, 16 of 'ro'/1I1ship 2.2 ~!orth·llr
R'.::n·'!B ~2 :!: 1St of tho Flobe t:erttlion, in Lp.rrlli, Count~', Tdlli!{) , to be rr.C!JSIlC'l:<:\ nt the ["ol:lt
of di'lt;'I':li m on the south bonk or th~ south ror~: of s3td Crp.ek on tll~ Specl.~ r13~'111'..:nt
Ft{lcl:!:r Clc. ~m uhout wh~re it 1:::s crossed by the 'l'om 3i,") Doe qutlrtz Claire.

5 .

ThF!.t Jo In ','[ebb i~ 6~t1t1c·d:·\,o· tlla l'i~ht tn th& use at: 2Z~ ·1nches· or 22.S/S0ths cublr:
reet per e lcond or time at: the continuous rlow at' tho wntera at said CreJek:' d<it-1~g'i~~~
Jund 1, 19 ~2, for domestio· and Eo~riculturElJ. pU:rpOlJ£lS on £lnu appurtenant to tlmt part oC
Lot numberld 5 or·Scctian 18, TO~'mship 22 North, nange 22 East BoIse l,~eridion 1es~r.tbed

as beg1nn11g Ilt the southr/est corll2r of re1.1 Lot 5 and run thence North 5513 fnet; thance
East 10?5 :eet to the west ban.1e of the Sl:llmOll River; thcnca southeastorly alon.~ suld bunk
593 feet, nora at" le~s, to the south!.erly line oC said Lc·t 5j thence ',Vest 1.002 faet. to
the place )f beginning, contulning 15 acras cr.ore or less, in Lemhi f;ounl;y, 111:1ho, .t.o be
measured a ~ the point. of diversion on the south bank of the south fork of sa1d. Creek about
3h- miles ! ;oom tha mout~ of sold Creek.

I.

5.

1
.;,'

That Ev 1 D. Webb is entttled to the rteht to thu USB c·t.22~ inches at" 22.S/tiOths cuhic
teot par ~ lcond ot time of tho oont1nuous flow of the wntors or :!:Ioid Cro-ali:, d~t1n~ from
June 1, H t2, for dom,estJo and agrloulttirl:ll purposus on and Dopurt-enont to Lots numbcr~d

9 and 11, lOll SEt swt or Seotion 7, ond N'Et NW!- ond Lot 5 of Section 18, Township 22
North, Ret jS 22 East 80158 Meridi!:l.n in Lambl County, ldab,o, .to be reessured at the point
at divera1 m mentianod in p~ragra.ph·S herein above.. . ,

""'.
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Kimberly Nelson
District Ranger USFS

Regarding your letter of29 September 2008;

6 October 2008

Certainly there are a number of issues of concern not only by me but also USFS that
pertain to my property. All of my property is historically Sanderson Homestead Patent
Ground. I have enclosed a copy of that Patent and highlighted a section thereof. "To have
and to hold Tract of Land with Appurtenances thereof." Appurtenances are incidental
rights attached to a principal property right and passing with it. As mentioned in the
Sanderson Patent, "unto the said Claimant and to the Heirs and Assigns Forever." Those
rights were granted by a President of the United States under Act of Congress.

First legal occupancy of those Government Lots by Joseph Sanderson in satisfaction of
5 years to improve and obtain the 1923 Patent would have been in the year 1918.

In 1919, Section 6, 22N 22E was resurveyed (Vol. 327 Bardlesy & Pellum page 13). At
that time there appears to have been a moument shift and adjustment of the borders of
Section 6. Sanderson would have already been residing on the property and certainly
having already established his method of conveying water to the property and actual
homesite. If not for that particular reason alone the West border fence would have been
constructed to keep grazing livestock on what remained public to the West from damaging
what was being established as a flood irrigated cultivated pasture. Certainly that liability
exists to this current date how the Forest manages adjacent public lands. Also flooding
was an accepted method of pasture I cultivation irrigation and certainly an improvement
subject to acquiring original patent.

Use of the land currently in question was minimally to convey flood irrigation water
over. It would therefore qualify approximately 3 acres of land now within 'Section 1,
21N 22E being an appurtenance thereof granted with the Sanderson Patent.

"Right of way" for all ditches, canals and other conveyance was also granted by the
Patent document. Required of obtaining Patent, existence of such conveyance and
improvement would have to have been verified by the General Land Office before Patent
could be issued.

In other word, easement or in the terms of the Patent wording, "right of way" already
existed even prior to the Colorado Ditch Bill. The "CDB" agreement neither mentions
nor excluded specifically the flood irrigation conveyance over Forest land that was
already an appurtenance to the land of Patent. It was my understanding that the CDB
simply addressed current physical man made structures; Le. diversion, ditch and pipeline
more accurately in a current format ofrecord.



Notification to cease flood irrigation across land came after the CDB document was
issued. Nothing I read or was given to review before signing the Ditch Bill regarded the .
flood irrigation method neither did the document indicate a change or elimination of any
current Rights of Ways or Appurtenances to the original Patent.

The use of Forest land for such irrigation, cultivation and even grazing is apparent of
record for some 90 years to date. By Counsel it is my contention and position that use
clearly has been established and remains an incidental right being clearly an appurtenance
to Sanderson Patent ground established in 1923.

I believed the document that I gave to Norma Staff 12 September indicated a record of
that use. If that document was not a permit or use record thereof, I would have to question
why it was mailed to me. In current review of your September 29,2008 letter none of the
criteria you mention as to whether it did in fact constitute an actual permit would have
been at question to me. I would have never been aware otherwise of guidelines that USFS
internally required of such. I did in fact discuss and apply for a permit in 1986 as you
stated.

Also as you mentioned in your letter, "it is unclear why your application was not
processed or rejected in 1986. Certainly then you have an application; it may have been
recognized that the right of use was already clearly established with the 1923 Patent and
has remained unbroken in such use to present date.

If the document I currently have does not record the use specific to the current internal
requirements of the operation of the Forest; I would leave it up to the time effort and
expense of the USFS to draft whatever record is required specific to your needs. The
Patent has always remained a recorded public record. I certainly would only sign a record
or permit specific to historic use. Defmantly not one revocable or terminable or contrary to
anything that was granted by the original Patent.

Court action certainly remains a choice of USFS if it is wishes to contest the historic
Patent at this late date. It is until such however that established Patent rights remain. I am
not sure any citation would suffice to address issues that are present. As I mentioned in my
previous letter of 15 September 2008, ifUSFS wishes to change current practices historic
to Patent, to include all expenses of legal, material, labor, equipment and hardware, to do

··sQremainsanother optionofUSFS.

With regard to the newly permitted diversion of the Sanderson Ditch issued to others;
there was a failure by the USFS to recognize the fact that such permitted use includes
property and persons of which do not hold conveyance rights on the ditch neither Patent or
CDB. An ongoing legal action has been in process both Civil and State. The action and
allowance of such structure by USFS assumes liabilities and clearly there are documented
damages to my property and established rights. Lands served by that structure currently do
not include lands historically under Patent.



It would be beneficial to USFS that the permit was terminated immediately. Otherwise
USFS will also be named in 'a pending legal action with newly proposed Savage Ranch
Water User association. Salmon Basin Water Adjudication is in process to addressing
adverse and new assertion of claims. Idaho Department of Water Resources now
recognizes the Sanderson Patent 1923 priority date water being the only water right
historically having existed anywhere above the lower now county named Diamond Creek
Road.

Additionally under Federal and State law, water rights remain attached to the land for
which they were originally granted and new claims filings do not constitute a transfer.
The structure and conveyance system was put into place under adverse even fraudulent
circumstances prior to the permit process. Even the permit process that followed is very
questionable citing a primary need as "fire protection" were as structures and systems
were already in place more adequately and already serving lands with historic water
rights. Those' structures even being identified in the recorded attached Protective
Covenants of what is now legally The Diamond Creek Subdivision having been filed in
the early 1980's. Clearly this has been an attempt to acquire new water for lands without
a former right.

All other claims having been contested and denied by IDWR. There were claims filed
since the start of the SBWA by owners of property never having been a part of Sanderson
Patent or related conveyance under CDB. Court Date of review has been set 28 May 2009.
In consideration of current adjudication in process, such can be verified online or through
the director, Nate Arve.

;Wffspec. ively" '
'. - <'t./c~,.

Jeff Waite
PO Box 75
Carmen, Idaho 83472
Phone 208303 0153



,
Hailey 021045

lilstru~ent No. 30973

4-1003.

J.lHE UIHTED STATES OF AMI5RICA,

-Seal-

To all to whom these presents shall come, Greeting:

WHEREAS, a Certificate of the Register of the Land Office at Hailey, Idaho, has
been deposited in the General Land Office, whereby it appears that, pursuant to the Act of
Congress df May 20, 1862·, "To Secure Homesteads to Actual Settlers 011 the Public Domain ,II
and the acts supplemental thereto. the claim of JOSEPH SANDERSON has been established and
dUly consummated, in conformity to law, for the Lots ten and eleven of SectiOn thirty-one
in ~ownship twenty-three north and the Lot five of Section s1x in To~nship twenty-two
north all in Range tw~nty-two east of the Boise Meridian, Idaho. containing one hW1dred
eleven acres and eighty-four hUDd~edths of and acre, according to the Official Plat of the
Survey'of the said Land; returned to the GElffiRAL LAIm OFFICE by the Surveyor-General:

NOW KNOW YE, That t~ere is, therefore, granted by the UNI~~D STATES Unto the saia
claimant the tract of Land above deScribed; TO HAVE AIm TO HOLD the said tract of Land I
~'ith the appurtenances ·thereof , unto the said claimant and to the heirs and assigns of the
said claimant forever; subject to any vested and accrued water rights for mining, agricul­
tural, manufacturing, or other purposes, and rights to ditches and reservoirs used in con~~

nection with.such water rights I as may be,recognized and acknowledged.by bne local customs,
laws, and decisions of courts; and there is reserved from the lands hereby granted ~ right
of way thereon for ditches or canals constructed by the authority of the United States.

In TESTIMONY WHEREOF, I, Warren G. Harding, President of the United states of
America, have caused these letters to be made Patent, and the seal of the General Land
Office to be hereunto affixed. GIVEN under my hand, at the City of Washington, the
3EVENTE~N~H day of AERIL in the year of our Lord one thousand nine hundred and ?WENTY-7HP~~

and of the Ipdependence of the United States mhe one hundre~ and FORTY-3E~3N?R.

By the President: Warren G. Harding
~y Viola B. Pugh, Secretary.

1.1. P. LeRoy
Recorder of the General Land Office.

RECORDED: Patent Number 903446

Recorded at the request of
3 a 1 clock p~ M. , in 'Book 28 of Deeds

··~l 0 &LnBy, / L~,,/ 2If ,~,r=J
Deputy.

]'ee: 1.00

J08. Sanderson August 10th, 1925 at -- minutes past
page 224. Records of Lemhi County, Idaho.

W. W. Simmonds
County Recorder.
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STATE OF IDI RO

IDAHO DEPARTMENT OF WATER RESOURCES

NOTICE OF CHANGE OF WATER RIGHT OWNERSHIP
.:'

..."'; . ~ .

Please print or 'YP<'. Attach pages with additional infonnation. Instructions arc on the back of this page.
. Incomplete forms will be returned..

1. Water Right Number(s) -.L1L7~-S-:....---",O,---,L/:....·3~fl,-.=5'-'- -1:iq:"":i::--.lC-,-,=~:....L'-1\1L.!::i=:....nU':"":,,,,_

Adjudication Claim Number(s) -"'A'-'·7:....·::.S-_-_0=-V-'--.s"--"J-:.....=~ p"'i.!..JOLil~2,.__L7~l~~;:?~·S;--

2." The following REQ liIRED information must be submined with this form. - - Departmehfaf Water Ra:>Gur~lJ::;
~3S!em :~8g,;cn

A A copy of the most recent DEED. TITLE POLICY. CONTRACT OF SALE. or other legal document indicating your

ownership of the property and water riglus or claims in question. wrrn ATTACHED LEGAL DESCRIPTION.

AND
.,'-" -,.~.~~,..:". .".,;'.,."::'~.:~~;.--..-..,,

~B." PLAT OF PROPERT.¥:;p:"SURVEYMAP 'forparcellOfiieICaerCs'oI' less. (These are usually on file with the county.)
... :.~",.,;-.~.- .•••; •.• " ••• , .•~ •.;O.- OR' ...

C. F6f'waiei'rlgKiSoi-aajudicitio!(tl?i~\IJ,Y9!Y.iJ:ig·le;fbr'·m.2re·irrigated aCTes;;~tYSl2..A.-J'l}£ll.§,,~ce.Ageney (formerly.
ASCS) AERlAL PHOTO with irrigated acres.outlined and point(s}of diversion clearLy"marked.

.',.,:,.c~:~~~-::.::,.,~n;--::}~~;~~:~i:~:~?·=;75'~7t~~:.:rJtt~Jj¥:~~-i~.~g§2~~LA:·i"~.~~::i'.:.~~~'~~:~';;;!''!: ~:.l,;-.,,-,""-~,~~,,~:- _,r"'- " '/;:,>:~

3. Name and Address of Former Df'.·r ....oid ;;}"",. rJ If"",,,,.,,., (/),:u!./'-''' :;'/.JIVOY <;':!~, Ale,J

Owner/Claimant(s) I'V" 'u., f f 1!,,~</~5'iY"P
p~? ~, "11: C4r~Ok'~'\ .IZ2 ,J'YVb2..

4. New Owner/Claimant(s) ,2(/'1' i/ #~ GAIL. I' t-,),t;A-p
N;une connectO( (Check. one): [ 1''''0. [ lOR. [ I "'O/OR

New Mailing Address Pi} f&.< 7'- .;,

City. Stale and ZIP Code

New Telephone Number ocr) 7 l1.. V]c'J,[

Date

Other uses _

5.

6.

7.

. ~
Date you acquired the property __9'-.-...;.):....:,5_-_1'_, _

If you have acquired only a portion of the former owner's property, IDWR may need to split the water right(s) or
adjudication claim(s). If this applies. describe in detail your portion of each water right or adjudication claim in the spa=
below. If necessary. anach additional pages.

Number of acres actually irrigated _ 5C7,~ Number and type of Slock _

-;;;:,.. -",..... L
Diversion rate in CFS a~r,~ w.~ Number of homes _

cub< fed per 5eCond

If a water right or adjudication claim is being split and you are not sure how to identify your portion of the original right or

claim. please contact the near94/~IDWR office for assi~ce.

Signature of New . ~./j~ Jc-~
Owner/Claimant(s) i'

Date _

(Corporations or other organizations must submit list of direaorslofficers demonstrating authority to sign form.)
8. For Snake River Basin Adjudication Claims: If you are represented by an attorney and you want IDWR to correspond

directly with your anomey for all maners related to your claims. please anach a Notice of Appearance completed by your
attorney. .
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