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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subcase Nos. 63-02529  63-03323
Case No. 39576 63-03324  63-10435

REPLY IN SUPPORT OF MOTION TO STRIKE

Claimants Pioneer Irrigation District, Jerry L. Tlucek, Mary Lou Tlucek, Shelly
Tlucek, Byron Tlucek, Rebekah Tlucek, and Kevin Tlucek, through undersigned counsel of
record, hereby file this Reply in Support of Motion to Strike, in accordance with Idaho Rule of
Civil Procedure 7(b)(3) and Rule 1 of this Court’s Administrative Order 1.

1. In the State of Idaho’s Brief in Opposition to Motion to Strike, the State

again asserts that a trial is necessary to address the accuracy and appropriateness of IDWR’s 4.5
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acre-feet per acre per year standard. (State’s Br. in Opp., pp. 4-5.) As the Claimants have
explained, they disagree with this assertion. (See, e.g., Claimants’ Resp. in Opp. of
March 26, 2009, p. 9.) However, even if a trial were necessary, it would not involve
consideration of soils, for the reasons already explained in the Claimants’ Motion to Strike. In
short, soils is not a component of the 4.5 AFA standard, so there would be no possible avenue for
consideration of soils during such a trial. Soils are, therefore, irrelevant under Idaho Rules of
Evidence 401 and 402,

2. The State implies that consideration of soils is relevant because the
Claimants have somehow invited consideration of soils. (State’s Br. in Opp., pp. 5-6.) The fact
that Claimants are challenging the inclusion of new limitations on licensed water rights does not
somehow convert the topic of soils from an irrelevant one to a relevant one.

3. In order to manufacture a factual issue to survive summary judgment, the
State misdescribes the Claimants’ position and arguments in this matter. In particular, the State
asserts that, “[t]he claimants have put in issue the factual claim that they can use more than 4.5
afa on their own land.” ({d.) To be clear, the Claimants’ have not made representations one way
or the other in these summary judgment proceedings as to their particular ability to use water in
excess of the 4.5 AFA standard. Thus far, the Claimants’ primary argument has been that Idaho
Code Section 42-220 and this Court’s Facility Volume decision prohibit IDWR from including
new restrictions on licensed water rights, regardless of the accuracy of the 4.5 AFA standard.

4, On page 6 of its Brief in Opposition, the State includes a quote from the
case of Venedillin v. Costco Wholesale Corp., 140 Idaho 416, 433 (2004),' to the effect that, “one

may not successfully complain of errors one has acquiesced in, or invited.” The State’s reliance

! The State’s citation indicates that the quote appears at 140 Idaho 416, 434. The proper
citation is 140 Idaho 416, 433.
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upon this quote is misguided for multiple reasons. First, as explained, the Claimants have never
“invited” soils into these proceedings. Second, at this point, the Claimants are not
“complain[ing]” on appeal about an “error” made by a lower court, as was the case in Venedillin.
They simply seck confirmation from this Court that consideration of soils is not relevant to the
disposition of their summary judgment motion. Third, it is notable that the sentence immediately
preceding the quote relied upon by the State reads, “[n]evertheless, because of the particular
Sacts of this case, Costco’s conduct constitutes invited error.” Id. (emphasis added). Simply put,
the State has not established or explained why a case that by its very terms was decided on its
“particular facts” should have any bearing on the proceeding currently before this Court.

DATED this 14th day of April, 2009.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By

Dylan B. Lawre}ﬁce — Of the Firm
Attorneys for Claimants Pioneer

Irrigation District, Jerry L. Tlucek,
MaryLou Tlucek, Shelly Tlucek, Byron
Thucek, Rebekah Tlucek, and Kevin Tlucek
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14th day of April, 2009, I caused a true and
correct copy of the foregoing REPLY IN SUPPORT OF MOTION TO STRIKE to be served by the

method indicated below, and addressed to the following:

Representing: State of Idaho
David J. Barber

Office of the Attormey General
STATE OF IDAHO

700 West State Street, 2nd Floor
P.O. Box 83720

Boise, ID 83720-0010

Fax: (208) 854-8072

Director

IDAHO DEPARTMENT OF WATER RESOURCES
P.O. Box 83720

Boise, ID 83720-0098

Fax: (208) 287-6700

Natural Resources Division Chief
OFFICE OF THE ATTORNEY GENERAL
P.O. Box 44449

Boise, ID 83711-4449

UNITED STATES DEPARTMENT OF JUSTICE
Environment & Natural Resources

MSC 033

550 West Fort Street

Boise, ID 83724
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Dylan B. Lawretce
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US Bank Plaza Building

MO_}?%Z” TbOWJ‘ 1015 Captl B 1007

Boise |daho 83701 0829
MOFFATT THOMAS BARRETT ROCK ¢~ FIELDS, CHTD.

208 345 2000
208 385 5384 Fax
208 385 5442 Direct

FACSIMILE

From:* LelaL. Wood Date: April 14, 2009
Administrative Assistant to Dylan B. Lawrence

Re: Subcase Nos. 63-02629, 63-03323, 63-03324, and  File No.: 18946.0126
63-10435

Number of pages being transmitted including the cover page: 9
Please call fax operator at {208) 345-2000 if all pages are not received.

Name Organization Fax No. Voice No.
To: 5 David J. Barber ; Idaho Attorney General's ! 854-8072 1 334-2400 E

S g - e -

R Office
! Idaho Department of "

287-6700
| Water Resources |

Message:

Please see the following Reply in Support of Motion to Strike.

PLEASE DELIVER IMMEDIATELY
The information contained in this facsimile message is attorney privileged and confidential information intended

only for the use of the individual or entity named above. If you have received this communication in error, please
immediately notify us by telephone to arrange for return of the original document fo us. Thank you.
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