
Christopher H.Meyer, [ISB No. 4461J

John M. Marshall [ISB No. 5678]

GIVENS PURSLEY LLP

601 West Bannock Street
P.O. Box 2720
Boise, Idaho 83701-2720
Office: 208-388-1200
Fax: 208-388-1300
chrismeyer@givenspursley.com
johnmarshall@givenspursley.com
Attorneysfor United Water Idaho, City ofNampa, and City ofBlaclifoot

RECEIVED

APR!3 2009
DEPARTMENT OF

WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA

Case No. 39576

Subcase Nos.: 29-00271, et al.
(See Attached Exhibit A)

UNITED WATER IDAHO, CITY OF

NAMPA, AND CITY OF BLACKFOOT'S

MOTION FOR LEAVE To PARTICIPATE
OR To PARTICIPATE AS AMICI

CURIAE; STATEMENT IN SUPPORT OF

MOTION FOR LEAVE; REQUEST FOR

HEARING; AND MOTION FOR

SHORTENTING OF TIME

MOTION FOR LEAVE

This motion is filed pursuant to section 10.k of AOI on behalf of United Water Idaho, the

City ofNampa, and the City of Blackfoot (collectively, "Providers"). Providers move for leave

to participate in this subcase or, in the alternative, to appear as amici curiae. Their brief on the

merits is lodged simultaneously with the filing of this motion.

STATEMENTIN SUPPORT OF MOTION FOR LEAVE

Providers are providers of municipal water to customers within their respective service

areas. The City of Pocatello ("Pocatello") is challenging a condition relating to "alternative
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points of diversion" imposed on its municipal water rights by the Idaho Department of Water

Resources ("IDWR") in its recommendations.

In response to Pocatello's challenge, the Special Master recommended that the condition

be retained as recommended by IDWR (decisions of October 2,2007, October 30,2007 and May

28, 2008). Pocatello has challenged those decisions in the case now before the Court.

The disposition of this challenge will affect Providers' interests as a practical matter, and

their interests are not adequately represented by the parties to this challenge. The precedent set

by this challenge will apply directly to Providers whose water rights are subject to identical

"alternative points of diversion" conditions. I Providers did not object to those conditions in their

own water rights based on their clear understanding of the meaning and limited effect of that

conditional language. Providers are now concerned, however, that an interpretation of the

language could be rendered by this Court that is at odds with Providers' understanding of how

those conditions will operate. This is not a "generalized interest." This could have serious and

unintended consequences directly affecting how Providers' water rights would be administered

in the event of conjunctive administration. Accordingly, Providers believe it would be valuable

for the Court to be informed of the assumptions and understandings under which Providers

operated in their decision not to appeal the conditional language. In particular, the distinction

between how the condition will operate differently under three scenarios (well interference,

regional administration, and geographically-limited administration) was not articulated in the

decision below.

I As this Court noted in its Order Denying Motion to Participate; Order Allowing Amicus Curiae
Participation on Legal Issues in Subcase No. 79-13597 and Consolidated Suhcase No. 75-13316 (Apr. 2001) at 6,
"Legal precedence is a recognized ground for allowing intervention as a matter of right or by permission."
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This motion is timely under section 10.k of AOI and LR.C.P. 24 (which is incorporated

by reference in section 10.k). Providers did not seek to participate in the matter before the

Special Master because they did not object (or plan to object) to similar conditions in their water

rights. Providers believe that the Special Master's decisions on Pocatello's challenge is

consistent with Providers' understanding of how the conditions will operate. Those decisions,

however, contain some ambiguity that have caused concern. The pending challenge presents a

sensible and timely opportunity for Providers to provide input to the Court and to seek

clarification as to how the conditions will operate, if they are retained by the Court.

Providers will address only the "alternative points of diversion" issue. They will not

address any of the other issues that may be included within Pocatello's challenge.

There will be no prejudice. Providers have worked closely with both Pocatello and the

State in preparing this brief. In order to avoid any surprise or misunderstanding, Providers made

available to both Pocatello and the State a complete draft of the brief on March 2, 2009. In order

to further assure no prejudice, a copy of the proposed briefwill be lodged simultaneously with

this motion; well in advance of the date set for filing of the opening brief on April 22, 2009.

For these reasons, Providers respectfully move this Court for leave to participate in the

City of Pocatello's challenge or, in the alternative, to participate as amici curiae.

If the Court determines that full participation is not appropriate, but that participation as

amici curiae is appropriate, we ask that the brief submitted herewith be deemed an amici curiae

brief.

Providers are authorized to state that the State does not oppose this motion. The City of

Pocatello has declined to consent to this motion.
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By

REQUEST FOR HEARING

Providers request that this motion be set for hearing prior to April 22, 2009, the date of

the opening brief in this matter.

MOTION FOR SHORTENING OF TIME

Providers move for shortening of the time allowed for responding to this motion in order

that it may be heard prior to April 22, 2009. Providers learned only yesterday from counsel for

Pocatello that Pocatello would oppose this motion.

DATED April 10, 2009.

Respectfully submitted,

GIVENS PURSLEY LLP

~~,
CJ1riSt(;p erRMeyer •
John M. Marshall
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Subcase Nos:

29-00271
29-00272
29-00273
29-02274
29-02338
29-02401
29-02499
29-04221
29-04222
29-04223
29-04224
29-04225
29-04226
29-07106
29-07118
29-07119
29-07322
29-07375
29-07450
29-07770
29-11339
29-11348
29-13558
29-13559
29-13560
29-13561
29-13562
29-13637
29-13638
29-13639
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on April 10,2009, the foregoing was filed, served, or copied
as follows:

ORIGINAL FILED
Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
PO Box 2707
Twin Falls, ID 83303-2707

SERVICE

Director ofIDWR
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State ofIdaho
PO Box 44449
Boise, ID 83711-4449

United States Department of Justice
Environment & Natural Resource Division
550 West Fort Street, MSC 033
Boise, ID 83724

Josephine P. Beemau
Beemau & Associates PC
409 West Jefferson
Boise, ID 83702-6049
Office: 208-331-0950
Fax: 331-0954
jo.beemau@beemaulaw.com
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-. U. S. Mail
___Hand Delivered

v Overnight Mail
.....- Facsimile

___ E-mail

x U. S. Mail
Haud Delivered
Overnight Mail
Facsimile
E-mail

X U. S. Mail
Hand Delivered
Overnight Mail
Facsimile
E-mail

X U. S. Mail
Haud Delivered
Overnight Mail
Facsimile
E-mail

X U. S. Mail
Haud Delivered
Overnight Mail
Facsimile
E-mail
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A. Dean Tranrner
City Attorney
City of Pocatello
911 N. 7th Street
P.O. Box 4169
Pocatello, ID 83205
Fax: 208-239-6986
dtranmer@pocatello.us

COURTESY COPlES
Hon. John M. Melanson
Presiding Judge
Snake River Basin Adjudication
253 3rd Ave. N.
P.O. Box 2707
Twin Falls, ID 83303-2707
Fax: 208-736-2121
Email: judgem@srba.state.id.us

Hon. Brigette Bilyeu
Special Master
Snake River Basin Adjudication
253 3rd Ave. N.
P.O. Box 2707
Twin Falls, ID 83303-2707
Office: 208-736-4715 (direct)
bbilyeu@srba.state.id.us

Nicholas B. Spencer, Esq.
Deputy Attorney General
Idaho Department of Water Resources
322 East Front Street
P.O. Box 83720
Boise, ID 83720-0098
Office: 208-287-4813 direct
Fax: 208-287-6700
nick.spencer@idwr.idaho.gov
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___Hand Delivered
___Overnight Mail
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___ E-mail

x U. S. Mail
___Hand Delivered
___Overnight Mail
___ Facsimile
___ E-mail

x U. S. Mail
___Hand Delivered
___Overnight Mail
___ Facsimile
___ E-mail

x U. S. Mail
___Hand Delivered
___Overnight Mail
___ Facsimile
___ E-mail
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Phillip 1. Rassier, Esq. X U. S. Mail
Deputy Attorney General Hand Delivered
Idaho Department of Water Resources Overnight Mail
322 East Front Street Facsimile
P.O. Box 83720 E-mail
Boise, ID 83720-0098
Fax: 208-287-6700
phil.rassier@idwr.idaho.gov

Garrick Baxter, Esq. X U. S. Mail
Deputy Attorney General Hand Delivered
Idaho Department of Water Resources Overnight Mail
322 East Front Street Facsimile
P.O. Box 83720 E-mail
Boise, ID 83720-0098
Fax: 208-287-6700
Email: garrick.baxter@idwr.idaho.gov

CLIENT COPIES

Gregory P. Wyatt U. S. Mail
Vice President and General Manager Hand Delivered
H. Scott Rhead Overnight Mail
Director of Engineering Facsimile
United Water Idaho Inc. X E-mail
8248 W. Victory Road
P.O. Box 190420
Boise, ID 83719-0420
Fax: 208-362-3858
greg.wyatt@unitedwater.com
scott.rhead@unitedwater.com

Michael J. Fuss U. S. Mail
Director, Public Works Department Hand Delivered
City of Nampa Overnight Mail
Nampa City Hall Facsimile
4 I I Third Street South X E-mail
Nampa, ID 83651
Fax: 208-465-2261
fussm@cityofnampa.us
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Ron Harwell
Public Works Director
City of Blackfoot
157 N. Broadway
Blackfoot, 1D 83221
Fax: 208-785-8602
ron@cityofblackfoot.org

Roxanne Brown
Stuart Hurley
SPF Water Engineering, LLC
300 E. Mallard Dr., Ste. 350
Boise, 1D 83706
rbrown@spfwater.com
shurley@spfwater.com
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