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INTRODUCTION

The City of Pocatello ("Pocatello") has filed a challenge to decisions Special Master

Bilyeu issued on October 2, 2007, October 30,2007, and May 28, 2008. Among other issues,

Pocatello challenges a condition recommended by the Idaho Department of Water Resources

("IDWR") dealing with alternative points of diversion.' This brief is filed on behalf of United

Water Idaho ("UWID"), the City ofNampa ("Nampa), and the City of Blackfoot ("Blackfoot")

(collectively, "Providers"). Providers are providers of municipal water to customers within their

respective service areas. Simultaneously with the filing of this brief, Providers have submitted a

motion for leave to participate or to participate as amici curiae.

ARGUMENT

I. THE PURPOSE OF THIS BRIEF IS LIMITED TO EXPLAINING HOW THE CONDITIONS,

IF RETAINED, SHOULD WORK.

UWID, Nampa, and Blackfoot have or will soon receive partial decrees for each of their

municipal water rights. Like Pocatello, Providers submitted claims for their municipal water

rights identifying alternative points of diversion for each of the wells serving their respective

integrated delivery systems, based on an accomplished transfer under Idaho Code § 42-1425.

These sets of alternative points of diversion were recommended for approval by IDWR subject to

essentially the same condition that Pocatello opposes in its challenge. The condition reads:

To the extent necessary for administration between points of
division for ground water, and between points of diversion for
ground water and hydraulically connected surface sources, ground
water was first diverted under this right at [name of well] located
in [quarter-quarter description].

I The tenns "alternate points of diversion" and "alternative points ofdiversion" mean the samething-that
the holder of the water right may select which, among multiple points ofdiversion, to use. Follett's Modern
American Usage and Fowler's Modern English Usage suggest the belter term may be "alternative," meaning a
choice, rather than Halternate," which traditionally implies a systematic rotation or alteration. However, the term
"alternate" is also used to describe a substitute for another thing, which comes closer to the meaning here. Both,
then, seem to be correct.

PROVIDERS' BRIEF
103468_4

Page 3 of 15



At the time IDWR included this condition in the recommendations, Providers were aware

of Pocatello's ongoing challenge to it. UWID, Nampa, and Blackfoot discussed the condition

with IDWR and, based on their understanding ofIDWR's intent, elected not to challenge the

condition.

UWID, Nampa, and Blackfoot do not oppose Pocatello's contention that the condition

should be eliminated altogether. For instance, Pocatello made the argument that if other water

right holders are concerned with the effect of alternative points of diversion, they should file an

objection and provide evidence of how their rights might be affected. None did. If Pocatello

prevails, Providers would expect the same treatment as Pocatello receives.2

The purpose of this brief, however, to not to re-argue Pocatello's position. Its purpose is

to clarify how the condition should be understood to operate (if the Court determines it should be

retained) so that its effect is consistent with IDWR's intent. For the reasons explained below,

Providers are concerned that the Special Master's Decision could be read to alter the meaning of

the condition upon which Providers based their decision not to object. Accordingly, Providers

submit this Brief to ensure that the Court fully understands and articulates the effect of the

condition in its decision and order.

II. THREE SCENARIOS FOR ADMINISTRATION

Providers have always understood that the condition, at its core, is intended to prevent

injury and thus operates differently - or, rather, comes into play or not - depending upon the

type of water rights administration involved. Based on that understanding, Providers elected not

to challenge the condition. The purpose of this brief is to inform the Court of these key

2 In some cases, Providers expressly reserved the right to seek lifting of the condition as to them, if
Pocatello prevails in its challenge.
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distinctions and to request that they are confinned in the Court's decision - again, should the

Court retain the condition despite Pocatello's challenge.

Providers can conceive of three scenarios in which administration of their ground water

rights might occur:

1. a "local well interference" scenario;

2. a "broad, regional administration" scenario; and

3. a "small, geographically-limited administration" scenario.

While many variations might be imagined, we think these three categories usefully

describe the range of situations. We discuss each in tum, beginning with the local well

interference scenario.

A. First scenario: local well interference

Suppose a city owns four wells, each with a water right for 1,000 gpm; and suppose the

priority dates are 1920,1945,1970 and 1985, respectively. Assume that the wells are part of an

integrated diversion and delivery system. Assume that, based on accomplished transfer, the city

obtained partial decrees for each water right identifying all four wells as alternative points of

diversion for each other, subject to the condition quoted above in Part 1. The alternative points

of diversion provision would allow the city to pump any water right, or any combination of water

rights, from any well. For example, if the 1920 well caved in and the city were able to improve

production from the 1985 well, it could pump both the 1920 water right and the 1985 water right

from the newer well-without seeking a transfer.

Suppose, however, that doubling the production out of the 1985 well interfered with a

nearby 1950-priority well owned by a person we will call Mrs. Smith. In other words, going

from 1,000 to 2,000 gpm expanded the cone of depression around the city's 1985 well, which, in

tum, impaired production at Mrs. Smith's well. If the city's water rights had alternative points of
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diversion subject to no conditions, the city would be within its rights and Mrs. Smith could not

complain about additional water, under a 1920 water right, now being diverted out of the city's

1985 well. The effect of the condition, however, is to retain a record of the original well and

priority date for each water right in order to preserve Mrs. Smith's right to complain of injury

from this change in how the 1920 water is pumped. In short, without the condition, Mrs. Smith

loses. With the condition, Mrs. Smith wins.

B. Second scenario: broad, regional administration

The "regional administration" scenario lies at the other end of the spectrum. Suppose

now that there is no Mrs. Smith and no local well interference problem, but that the city has the

same four wells as described above. Suppose further that IDWR imposes region-wide

administration covering the entire valley, including all of the city's service area. This might be

due to a conjunctive administration delivery call. It might be due to declining aquifer levels

throughout the region (as opposed to interference from a discrete neighboring well through an

expanded cone of depression, like the first scenario). For whatever the reason, IDWR orders the

curtailment of all water rights in the valley junior to 1980. At this point, the city can no longer

pump its 1985 water right, but it can still pump 3,000 gpm from its three more senior water

rights. Due to the alternative points of diversion provision in its partial decrees, the city has the

ability to select from which well or wells to pump that 3,000 gpm. It might pump 750 gpm out

of each of the four wells. It might shut down the 1920 well, while pumping the full 1,000 gpm

out its three more recently installed wells. Or it might select any other combination that added

up to 3,000 gpm. The point is that the condition does not come into play and does not restrict the

city's choices in any way (so long as the change does not create some new injury), despite the

fact that there is aquifer-wide administration of the city's water rights.
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The reason is simple: In this situation, the water shortage is regional (encompassing the

municipal provider's entire water system). The administration is not limited to specific well

locations. Accordingly, it does not matter from which well the city pumps its 3,000 gpm.

Pumping from each of the wells has the same effect on the regional water supply.

Likewise, if the city provided mitigation for the curtailed 1985 water right, it would be

allowed to pump any of its four water rights from any of its wells-just as if there were no

administration.

C. Third scenario: small, geographically-limited administration

The third example is in between the first two. Suppose IDWR imposed administration

within a small area, such as within a ground water management area that covers only half the

city's water system. Suppose that within the curtailment zone, all wells junior to 1980 were

curtailed. Suppose further that the 1920 and 1985 wells were located within the curtailment

zone, and the 1945 and 1970 wells were located outside it. The city, again, loses 1,000 gpm

under its 1985 right.

Under this situation, the condition would come into play. It would prevent the city from

pumping the 1945 or 1970 water (associated with wells outside the curtailment area) from the

1985 well. That would be improper, because the effect would be to bring water rights from

outside the curtailment area into the curtailment area, thereby undermining the purpose of the

curtailment.

However, even here the city would have some flexibility under its alternative points of

diversion. The city could decide from which of the wells within the curtailment area it wants to

pump 1,000 gpm under the 1920 right. It might pump 500 gpm from each, or it might prefer to

take the entire 1,000 gpm out of its newest well. Likewise, if it chose, the city would be free to

take the 1920 water right (associated with a well within the curtailment area) and pump it from a
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well outside the curtailment area. And, of course, the city would be free to pump its water rights

associated with wells outside the curtailment area from any of its wells outside the curtailment

area (again, assuming no local well interference or other injury resulted).

The reason is the same as in the second scenario. It makes no difference whether the

1920 water is pumped from the 1920 well or the 1985 well. Both have the same effect on the

ground water management area. But moving senior rights in from outside an administration

zone will not be allowed under the condition, because that would defeat the purpose of the

administration, thus requiring IDWR to further constrain pumping, and thus injuring other water

right holders.

We offer these illustrative examples because it appears that these distinctions may not

have been clearly articulated in briefing and testimony to the Special Master and, in any event,

were not reflected in the Special Master's decision. While, the Special Master's decision is

consistent with preservation of the distinctions described above, it is subject to

misinterpretation.) It could be read (we would say mis-read) to suggestthat the holder of rights

subject to the condition may no longer use alternative points of diversion any time that its water

rights are under administration.4 That is plainly wrong. If that were the meaning of the

3 The operative provision of the Special Master's decision is this: "But the Director's Report identifies the
quantity and priority associated with the original right so that Pocatello is not inappropriately insulated !Tom calls by
intervening pumpers. If, as Pocatello argues, the alternative points of diversion cause no injury to juniors, then the
condition should not affect Pocatello's rights." Special Master's Decision at 19 (Oct. 30, 2007).

4 This concern derives from the Special Master's quotation oftestirnony from David Tuthill, who testified
on behalf of IDWR. Director Tuthill testified that the conditions are required because of two concerns: "The two
areas we are concerned about were, number orie, well interference that could happen in the future as a result of
increased pumping at wells and, secondly, conjunctive administration concerns relative to diversion from one
location as compare[d] with diversion !Tom another location." Special Master's Decision at 17 (Oct. 30,2007).
Providers have conceded that that the conditions, if retained, would prevent a municipal water right holder !Tom
utilizing alternative points of diversion as a trump card in a well interference contest. But, except in unusual
conditions where pumping !Tom one well had a different effect on other right holders than pumping !Tom another,
we do not believe the conditions should constrain use of alternative points of diversion in the context of a region­
wide curtailment resulting from, for instance) conjunctive administration.
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condition, it would defeat the very purpose of alternative points of diversion, and Providers

would never have agreed to the condition.

CONCLUSION

In sum, if it is retained by the Court, the condition should be explained so as not to

prevent the use of alternative points of diversion any time there is administration of the holder's

water rights. Rather, we respectfully urge the Court to make clear that the condition operates

only to the extent necessary to prevent injury. Thus, Providers and Pocatello will retain the

flexibility to divert their ground water rights from any of their wells, even during times of

administration, so long as doing so does not injure other water right holders.

Providers are confident that Mr. Tuthill agrees with Providers, and that he did not intend to say that
alternative points of diversion cannot be employed simply because conjunctive administration is in place. But his
unexplained reference to a conjunctive administration concern could easily be misunderstood.

Providers' concern also extends to the Supplemental Director's Report Regarding City ofPocatello's Basin
29 State-Based Water Rights (Apr. 13,2006) ("Director's Report"), which states at page 14: "The date associated
with the well is the date water was first appropriated from that well. This date is important when addressing well­
interference issues and mitigation requirements for aquifer-wide regulation." The Director's Report continues on
the next page to explain how this might work in an aquifer-wide regulation: "For example, if a senior surface user
makes a call and the Department determines that the City's use of ground water is causing injury to that senior
surface water user from a certain well, the City has the flexibility to obtain that quantity from different well
locations to supply its residents with water. However, the City is still responsible for mitigating any injury
associated with the withdrawal of that quantity from its wells. In addition, when the City pumps water from a well
at a different location, it may cause interference with a different surface water source, or another water user's well.
Hence, an additional reason for describing the well with the quantity and date as it was originally appropriated is to
maintain the historical relationship between various water users."

Providers have no quarrel with this statement in the Director's Report. Our concern, however, is that it
may be misunderstood. The city should be constrained by the original well information only when use of an
alternative point of diversion would, in turn, cause some new injury-beyond that which resulted in the aquifer-wide
curtailment in the first place. While such a situation is possible, we suggest that it would be relatively rare in an
aquifer-wide curtailment. The key point, once again, is that the aquifer-wide curtailment itself does not restrict the
city from using any of its alternative points of diversion. It may freely pump its most senior water rights from any of
its wells, even during administration, so long as doing so does not, in itself, cause some new injury-for instance by
creating an enlarged cone ofdepression next to Mrs. Smith's well in the hypothetical above or by changing
hydraulic relationships with a river that result in injury to a surface user.
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DATED April 10, 2009.
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