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REceIVED
MAR 0.2009

DEPARTMENT OF
WATER RESOURces

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Case 39576

In ReSRBA
)
)
)
)
)
)
)
)

------------)

Subcase 2-64

STANDARD FORM 4

MOTION TO FILE:
AMENDED NOTICE OF CLAIM

INSTRUCTIONS

This form is used to file a late Notice of Claim or an amendment to a Notice of Claim in a
reporting area where the Director's Report has been filed. Forms may be obtained from the
SRBA Court, theIdaho Department of Water Resources (IDWR), or you may copy or reproduce
this blank form. If you copy or reproduce this form, please copy on both sides with the even­
number pages upside down.

The water right number for your late or amended claim must be indicated above in the
blank space following "Subcase." You must use a separate form for each late or amended
Notice ofClaim.

This form has been adopted by the court in SRBA Administrative Order 1, Rules of
Procedure (amended Sept. 30, 1996), Section 4, which may be consulted for further information.

By filing a Motion to File a Late Notice ofClaim or a Motion to File an Amended Notice of
Claim, you certify that it is well-grounded in fact; is warranted by existing law or a good-faith
argument for the extension, modification or reversal of existing law; and is not filed for any
improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of
litigation.
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[x] I have read SRBA Administrative Order 1, Rules ofProcedure (amended Sept. 30, 1996).

Mynameis _

My address is _

My phone number is: Work _ Home _

I am an attorney representing ."G",e",m"--",Im""·",g",a",ti""o..n.=D",i",-st,,,n,,,·c",t_· _

My name is Albert P. Barker

My address is 1010 W. Jefferson. Suite 102, Boise, ill 83701

My phone number is208-336-0700 _

MOTION TO FILE A LATE NOTICE OF CLAIM

A Motion to File a Late Notice ofClaim will require a hearing before the Presiding Judge.

o I did not file a Notice ofclaim to the use ofwater in the SRBA because:

o I filed a Notice ofClaim and elected to defer judicial proceedings on my domestic or stock
watering use. I desire to reinstate my Notice of Claim for domestic or stock watering use.

o I am providing legal and factual documentation for my claimed use ofwater. You must
describe these documents and attach a readable copy. (You do not need to fill this out
if you are reinstating a Notice ofClaim for domestic or stock watering use, but you must
attach a copy of your Notice ofClaim.)
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I have attached:

D A fully completed Notice ofClaim (available from IDWR).

D A claim filing fee for a domestic and stock watering use. IDWR may charge this fee
pursuant to I.C. § 42-1414. To determine this amount, contact IDWR at
(800) 451-4129. I have also enclosed a check payable to: State ofIdaho Department
ofWater Resources in the amount of $, _

D A claim filing fee and a late claim fee for those claims other than a domestic or stock
watering use for which a notice of claim was not filed. To determine this amount,
contact IDWR at (800) 451-4129. I have enclosed a check payable to: State ofIdaho
Department of Water Resources in the amount of$ _

Follow these instructions regarding the hearing on this motion.

1. Contact the Clerk ofthe SRBA Court (208-736-3011) to request a hearing date and
time.

2. Fill in the following information:

This motion will be heard on ------;o----;--;:-c-----;-;;;o-.,-----------­
(Insert Date and Time)

at the SRBA courthouse, 253 Third Avenue North, Twin Falls, Idaho.

MOTION TO FILE AN AMENDED NOTICE OF CLAIM

A Motion to File an Amended Notice of Claim may require a hearing before the Presiding
Judge or Special Master or may be granted by leave of the court or by written consent of the
parties and the Idaho Department of Water Resources. Leave to amend a claim shall be freely
given when justice so requires.

[x] I must amend my Notice ofClaim to the use ofwater in the SRBA because:

A point ofdiversion was inadvertently omitted from the original claim. An
objection to omission of this point ofdiversion was filed, but the Department requires an
amended notice ofclaim to rectify this omission.

[x] I am providing legal and factual documentation to support my amended Notice of Claim.
You must describe these documents and attach a readable copy.

Objection filed by claimant dated 12-5-2007 is attached hereto as Exhibit A, including a
letter dated 12-16-1992 from David Tuthill to claimant's representatives, recommending
this amendment, which describes the factual basis for this amendment.
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I have attached:

[x] An Amended Notice of Claim (available from IDWR).

o Payment ofthe following additional fees required by IDWR:

N/A
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VERIFICATION (must be completed)

State of__-"ID""AH"-"'-''''O'---__

County of_--'A""d""a'-- _

Albert P. Barker , being first duly sworn, upon oath, deposes and says:
(Insert name ofperson filing form)

That I am the party/claimant filing this motion for late or amended claim (as listed on
Page 2) as defined by I.C. §§ 42-140IA(I) and (7) or that I am the attorney for the party/claimant
filing this motion for late or amended claim and that I have read this motion, know its contents,
and believe that the statements are true to the best ofrny knowledge.

Signature ofperson filing motion

A{(orney signing in representative capacity

Subscribed and sworn to before me on _;J,---'Z"".~",--=--'-"VL.-",--=J,,-2,<-/..,--d_O_O_Cf ,
(Insert Date)

~-0t4pn'-e:: ~

INSTRUCTIONS FOR MAILING

You must mail this form, including all attachments, to the Clerk of the SRBA Court. FAX
filings will not be accepted by the SRBA Clerk of the Court. You must also send a copy to
all the parties listed below in the Certificate of Mailing.
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CERTWICATEOFNUULING

I certify that on 1tflvd '5 ,20~ I mailed the original and copies of this form,
including all attachments, to the following persons by mailing the original and/or copies, postage
prepaid and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, ill 83303-2707

2. Copies to:

illWR Document Depository
P.O. Box 83720
Boise, ill 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 44449
Boise, ill 83711-4449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street, MSC 033
Boise, ill 83724

3. Ifyou are filing an amended Notice of Claim in a Subcase being heard before the
Presiding Judge or a Special Master, you must serve a copy on all parties to that Subcase.

(Insert Names/address ofparties) All parties other thao claimaot are identified above.

ffig~
Signatnre ofperson or attorney mailiog the form

SF. 4
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. ,
RECEIVED

MAR DU009
DEPARTMENT OF

. WATER RESOURCES
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

CIVIL CASE NUMBER: 39576

Ident. Number: 2-64
Date received: _
Receipt No. :

I.

AMENDED
NOTICE OF CLAIM

TOA
WATER RIGHT

ACQUIRED UNDER STATE LAW

Name: Gem Irrigation District
Address: P.O. Box 67

Homedale, ill 83628

Phone: 208-337-3760

2. Date of Priority: 12/01/191 I

3. Source of Water supply (a) Snake River
Which is tributary to (b) Columbia River

4. Location ofPoint of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County

(a) 02N 04W 14 NW NE NW Owyhee
(b) 04N 05W 32 NW SE Owyhee

5. Description of diverting works:
(a) Concrete pumping station. There are four 1,025 hp 24" pumps, two 700 hp 24"

pumps, two 330 hp 20" pumps and one 600 hp 20" pump. They pump into a
penstock, then into the gravity canal system.

(b) Two 15 cfs Flowaypumps; powered by 2 Fairbanks-Morse 200 hp motors. They
pump into a penstock, then into the gravity canal system.

6. Water is used for the following purposes:
Purpose From
Irrigatiou 3/1

To CFS
II/15 306

AFA

7. Total quantity claimed is: 306

8. Total consumptive use is:

9. Nou-irrigation uses:

10. Description of place of use:

CFS (and/or) AFA

AFA

22,603 acres within the boundaries ofGem Irrigatiou District

I I. In which county(ies) are lands listed above as place of use located? Owyhee

12. Do you own the property listed above as place of use? No; land is within service area
ofGem Irrigation District.

Last Name Page 1 Ident. No.



13. Describe any other water rights used at the same place and for tbe same purposes as
described above.

2-65,2-2014,2-2276

14. Remarks: This amended claim is being filed in order to include a point of
diversion which was inadvertently omitted from the original claim.

15. Basis of Claim: Beneficial Use
Water rigbt number: 2-64

16. Signature(s)

(a) By signing below, I1We acknowledge that I1We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjndication;" (b) I1We do__ do not X wish to receive and pay a
small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Organizations:

I do solemnly swear or affirm that I am ---:~Affi:,:,-,-,te':"~_f- of
/l / Title

----"tN'--"t.c..<A'L-=-..7P"'~"ePA.;......,;f'pA:..;.,-~-,O,--,<_,,_~_u_l.A_ -~__--', that I have signed the foregoing document in the
space

below as )rttYlZN"'1 of ~ h/Yf'r~-J~ I;;nd that the
. /

statements contained in the foregoing docnment are~ PL
Signatnre of Authorized Agent:.;r:;J:- c..
Title & Organization: A--1Ti 6th- --JZJ

State ofldaho/or )
, IJ )S8.

County of ~/L.. )

Subscribed and sworn (or affirmed) before me this3//day of IJ1A eA,20!21

SEAL NotarypUblic-k4P~0C- c:;;~
Residing at ,--I?-~/~@
My Commission Expires: 9-/~~ I, d-D/ d-

O '
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17. Notice ofAppearance:
Notice is hereby given that I, _-,A~l",b",e,-,rt,::,P:,.-"B",ar"k",e",r~,...-_--,-,...-_--:-__----:--,-_
will be acting as attorney at law on behalf of the claimant signing above, and that all
notices reqnired by law to b ailed by the • ector to the claimant signing above
should be mailed t [ ~e,~)1 t elow.

Signature: 1'u///~
Address:,__....l"'O..,lO"-"W...,.-'.J"'effi"'e"'-rs..,o"'n"-."Sm"'·wte<...!.JlO"Z'---- _

Boise, ill 83701

Date:

Last Name Page 3 Ident. No.



IN THE DlSTRJCT COVRT OF THE FIFTH JUmCIAL DISTRJCT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Subcase Number: 2-64
OnseTI waler right numhtrl

)
In Re SRBA .> A.

)

Case No. 39576 )
)
)
)

--------_.._--}

Please fill in the follovving inib11l1ation:

STANDARD FORM 1
OBJECTION RECEIVED

1m0000al.
DEPARTMENTOF

'I\fATERRF~OllRCEP

B. NAME AND ADDRESS OF PERSON OBJECTING

Name:
. Address:

Gcm Irrigation District
P. 0: Box 67
]-]oD1<:dale, Idaho 83628

Daytime Phone: 208-337-3505

. Name and Address ofAttorney, if any:

Auorne)' Name: Albert P. Barker

AHorney Address: P. O. Box 2139
Boise, TO 83701-2139

Attorney Phone No, 208-336.0700
ldallo Slate Bar # 2867

c. .CLAIMANT OF WATERRIGIlT AS USTED IN DIRECTOR'S REPORT

Name:

Address:

Gem Irrigation District

P.O Box 67
Homedale, Idaho 83628

Daytime Phone: 208-337-3505



D. I object to the following elements a$ recommended in the Director's Reporl. (Please
c.heck the approprinte box(es)).

1.

2.

~

-'.

4.

s.

C>.

7.

s.

o

o

o

o

o

o

o

Name and Address
Should be:

Source'
Should be:

Quanti!)'
Should he: ~ _

Priority Date
Should be: - _

Point(s) of diversion
Should be: Include ori.in.I licensed, "ltern.,ive POD a"PN. R5W. Sec. 32. NWSE

Instream Flow Description
Should be: . _

Purpose(s) of Use
Should be: _

Period of Year
Should he: _

9. Place of Use
Should be: 22594 Hcres as ·shown on Htlached POll map. aod should add
aU those inigated acrcs not found in the recommendation. Sec attached
exhibiL

II. I object because:

o This water right should not exist.
o This water right was not recommended. but should be reconunended with the

elements described above.

E. REASONS SUPPORTING OB.JECTION(S): See attached letter fi'011l JDWR to Mr.
Gcerlson, Gem Irrigation District, dated December 16, 1992, regarding point of diversion. See
attached map for proper POlJ.
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F.

State of IDAHO )
) 5S.

County on\,~n Falls )

VERIFICATION

Paul L. Arrington. duly sworn, upon oath. deposes and says:

Thall am the party/claimant filing this oqjeclion, as defined hy Le. §§ 42-1401 A(l) and
(6), or that J am the anomey for the party/claimant objecling. and thm 1have read tins objection,
know its contents and believe that the statemenls are Uue to tIle best ofmy knowledge, and J
have been expressly authorized to sign tI1is o~ieetion on behalf oftbe allOl11ey for Big Wood
Canal Company.

Suhscribed and sworn to before me on: December 5, 2007

Notary P\lbli~=Z~
Residing al: .. .

My Commission Expires: I:L - ;2.;;' - 09
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INSTRUCTIONS FOR MAILING

You must mail the o~iection to the Clerk of the Court. Fax filings will not be accepted.
You must also send a copy to all the parties listed below in the Certificate of Mailing.

CERTIFICATE OF MAILING

I certify that on December 'i~2007.1hand-delivered and mailed the original and copies
of this objection, including all at1aclunents, to the fo1Jov.ing persons:

J. Original hand-delivered to:

Clerk oftJle District Court
Snake River Basin Ac!iudication
P.O. Box 2707
Twin Fa1Js, JD 83303-2707

2. One copy mailed to the claimmlt of the water right at the following address:

Name:
Address:

Gem lITigation District
P.D Box 67
Homedale. Idaho 83628

3. Copies mailed to:

II}WR Document Depository
P.O. Box 83720
Boise. ID 83720-0098

ChIef, Natural Resources Division
OJJice of the Attorncy General
State of Idaho
P.O. Box 44449
J3oise,lD 83711-4449

United Slates Department of Juslice
Environment & Natural Resources Division
550 West Fort Street, MSC 033
Boise, JD 83724
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State of .abo .
DEPARTMENT OF WATER RESOURCES

\.__~ Western Region. 1735 AiJ}lott Way, Boise. Idaho 837OS-S08Z - (208) 334-2190,.. .. '

December 10, 1992

Mr. Ron Geer1:son, et al
Rt. 1, BOX 1333
Homedale, 10 83628

RE: ReinstateJllettt of il. Point: or Diversion by Gem Ittiqatioll.
Dist~ict .

Dear Mr. GeertsOl'l1

I am in receipt: of a lett:e~ signed by yourself &nd six other
individuals in Which yb" identified some concel:1UI relat.ive to GeIII
Irriqlltio1\ D;\.SItrict's actions to renew a point ot diversion.
no~thwast of HOlledala. I will respond to yo\11:' questions in the .
order they vera ad~e&&ed in your letter.

(
1. !)Oes Glllll Irriqation District n~C1d au~oriBlltion f~olll th.. J:DWR.
to move 25-30 afs of' the vater r~9ht to ROIledale?

Lic::ensad wat~ ril'lht No. 02-02014 identifies two points ot.
diversion, '01'111I near Karsinq (NEJIW Sec. 14, !r 2 N, R 4 W) and the
other naa%' Homedale (NWSB Sec::. 32, T " N, R 5 If), with a rate at:
diversion of 3D6 ct.$, and with no restriction reqardinq tho rata of
flow to be dive.rted frOlll each location. Licetl$ed water ~iqht No.
02-02276 identifies only the Karsinq point of divClraion, tor an
additional 50 ofs. The totAl water ri9'h~ frOlll the SI'1ake lliver in
the name of Gel!l !rriqation District is 356 ets.

Consistent with the dBBl:ripl:.ion :l.n your letter, i~ 16. my
utlderstanCSing that in the 193DIII or 1940's the di'llel:aion of water
from the Snake River by Gem Irriqa~ion District was consolidated at
the diversion site near Marsing>. It is my understa21ding that the
site near Homedale has bean unused since then.

This sUlIIll\er the manager of Gu Irrigation District, Mr. Clyde
Hutton, ~iBi~Bd our offices to deter=ine what action, if any, would
be needed t.o rec:ol'stitute the point of diversion near Homedale. We
researched the water rights at the sites, discovered the recorded
point ot: diversion at Homedale, and detarlained that if (1) tha
total rata of diversion of 356 cfs has been used pllrigdj,cally since
the licenses were 1s:sued (eo th~re ha. been lIO forfeiture (If my,
portion of the Water right)/ and (2) the total'rate of diversion'

.after the HOllleclala PUlIIpS ara replaced does not exceed 356 ,ats, then
the only tiling ~equired by Gall. It'rig-at:ion District is to IlJIel1d the.
adjudication claim to show bOth points or diversiOti. This action
can be cOIlIplated at no charqe to the dutr:l.ct, and it does not have
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to be accomplished until the Oepartl2nt is preparinq the Director'.
Report fol:' the Snake River mainst•.

Xr. !lutten felt that that the proposed roinstatement. of the
Homedale' pUlllpil\1J plant would cOlI!ply with these eon12ition. because
the ou.tput q:f the pwps has dimini$hed over raceDt years. The
pumping plant output Wl.IS lIl8Srmrecl by District personnel to prOduce
371.49 cfs on H~y 27, 1964 according to the tield report in the
DepartMentls file for Licen~e Ho. 02-02216. In comparison,
according b:> information provided by tb.e u. S. GllolOSiCl'1 Survey the
DaxilllUlii daily ou.tput of the pumping plant a.t Marsing was 319 dlil
for water yellr 1992, and 321 ets :for water year 1991 (see discharge
values enclosecl). Thill; is likely due in part 1:.0 PUlip wear, bUt is
also due in p~rt to· the lowered stagG of the Snake River due to
draught-rsduc@d flows.

After receiving- your letter, Hr. Geert:son, as a double check :t
contacted Depar1:ment chief counsel Xr. Phillip llAsBier, who
confirmed that h@ is not aware of any provision whereby the use of
a point of diVRrSiotl cm be forfdted in conjunction with a Vllt;er
riqht for Which the fun rate of flow is appropriated at ona or
mor2 of the r~aininq points of diversion.

2. I; the pUllpinq plant at. Kars1nlJ prOdIll:inq less than 356 ctB so
that water is availal:lle within tha water right to be transferrlild?

See the responE;e above.

3. tf the full amount of the 3S,,; eta halll not been used, is that
water still available for IlppropriaUon aft.er OV&r. 50 y.ears of
non-USe?

,
:eased on the llIllllsw.'elIlent at 371. U efa on May 27, 1.964 and on tha
~ta reported by the OSGS, it a.ppears that 356 cfa could possibly
have been used within the past !5 years. If this is the cue, the
addition of another 25-30 ct. at Hom=dale would be Iloceptable if
the total diversion does not exceed 356 ofa.

4. What liabilities are !:he Directors creat.ing' for the-..elves lind
Gem rrriq~tion District. by pl"oceedinq with • naw diversion of water
frOll the Snake River without authorization fl:oll the I~ and other
~qencies?

." , " . ""

.. ----- .

., ... "'ll ....... '''' ,.""","

T" .------ -
... .:... .. ....... "
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I view tile proposed action by Gem Irrigation District as being
similar to a wateruser replacing a worn-oue pump. I do not know ot
any appro".J.s reqUired by the Distriet to CfOlllPlQte ~ proposed
action, asslllBinq that the rights-of-way are &tUI il\ place.

Mr. Geertsan, aftar you IUld your assoc:iates revieW this response,
please feel free to contact IlIB r~dinq any aspect of this letter.
In order to fully explore this sUl:lject I am sen<iinq copies of this
letter to Hr. Hutton, and to Hr. LUke of our state Office•

. Sincerely,

U :"'" l?r-r-~ l
David R. Tuthill, JV.', P.E.
Manager, Western Re:9ianal Office

Enclosures

COl Clyde nutton, GrD
...... -rilll Luke, IDIm



LIST OF IRRIGATED ACRES NOT FOUND ON RECOMMENDATION

T. 2N" R. 4W,
SEC 7

SEC 8

SEC 9

SEC 17

SEC 18

NWNW 10

SWSW 35
SESW 35

SESW 31

NWNW 15

NENE 15
NWNE 30

T, 3N" R, 4W.
CITY OF MARSING 242

SEC 18 NESW 2

NWSE 13
SWSE 40

SEC 19 SWSW 15
SESW 20

SEC 30 NENE 40
NWNE 40
SWNE 40
SENE 40

NWNW 10

NESW 5
NWSW 30
SWSW 35

T.2N.,R.5W
SEC 2 SWNE 5

NWNW 34
SWNW 38

NESE 10
NWSE 20
SWSE 28
SESE 25

T. 3N., R. 5W.
CITY OF HOMEDALE 391
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