
RECeIVED

FEB 26 2009
DEPARTMENT OF

WATER RESOURCES

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576

)
)
)
)

A. Subcase 73- tOf)O
(Insert water right number)

STANDARD FORM 1
OBJECTION

Please fill in the following information:

• B. NAME AND ADDRESS OF PERSON OBJECTING •

Name:

Address: J3Cf"E1J H 5 f to F; A. 0> I R0
El,u...IS , r\)1l! HO ~3l,~£

i

Daytime Phone: (;J...O\S) ~ 7" -'f~..Hf- .

Name & Address of Attorney, if any:

C. CLAIMAJ.'1T OF WATER RIGHT AS LISTED IN DIRECTOR'S REPORT

Name:

Address:

1/1 RG-/rViA- H· CI-IEtVNlNG- gRoBfRT tv. ClifwN!fIJ&-

139 PII-H5/fYlf!Q.ol A.D
LL.LIS,IDAHO 8'3'2-.35

SF .1-Objection
Amended 10/16/97

Page I



D. I object to the following elements as recommended in the Director's Report. (Please

check the appropriate box(es)).

I.

2.

3.

4.

5.

6.

7.

8.

9.

10

o

o

o

o

o

o

o

D

Name and Address
Should be: _

Source
Should be: _

Quantity
Should be: __-"3<--'.'--'O=-c=-'-.f~S'_", _

Priority Date
Should be: _

Point of Diversion
Should be: _

Instream Flow Beginning and Ending Point
Should be: _

Purpose(s) of Use
Should be: _

Period of Year
Should be: _

Place of Use ~1[rSN R;l.t J; $(; NUJt.JvJl::P Tjf"fJ l\,*o'f.s~'IJ~&-I~ ,
Should be: TWrv MOl:: S}{i St=$f:-'t-'l0 TlbNP..~Ir.$~ IswSlO~

.,58/~ 11\GrF\"'-S TbTAl-
1 object because:

o This water right Should not exist.

o This water right was not recommended, but Should be recommended with
the elements described above.

E. REASONS SUPPORTING OBJECTIONS(S): St;.-f- c.XTBA- SHrH:'T
£WlCl-O,5€tJ UJITIt "TH150@TC'677ow 5vBcf'}S&-13-ftj$O, TITklJP

~.. E.. BtffJ5oft!S S() efldf{:"fl/'iN;"" G EFS€C-T/o 1\15($)1

SF.J-Objection
Amended 10/16/97
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SUBCASE 73-4080 OBJECTION February 2009
E. REASONS SUPPORTING OBJECTIONS (5):

Before the Idaho Department of Water Resources (lDWR) submitted their
recommendation for our claim in 73-4080 to the SRBA Court, we filed a "Notice of
Error Reply" with the IDWR on their intended report. We dissgreed with their
priority date which was corrected. We disagreed with the total acres irrigated
which was changed from 48.2 acres to 50.2 acres, but not to the 58 acres which we
claim and can submit proof. We disagreed with the quantity of water being
2.02CFS and argued that it should have been a minimum of 2.34 CFS or 2 miner
inches per acre. IDWR left the quantity of 2.02 CFS. We also requested a Hubble
Analysis ofthis area because ofthe sandy & gravel condition ofthe soil and the soil
conservation service representative in Salmon said a minimum of 2 inches per acre
would be required for adequate irrigation. See a copy of our "Notice of Error
Reply", Attachment one.

When the IDWR made their recommendation on this claim to the SRBA Court, we
initially decided not to file an objection on this claim because we already had so
many objections to IDWR's recommendations and, this claim was closer than most
to meeting our objections, that it was becoming burdensome trying to deal with the
IDRW's representative for Basin 73. See Subcases 73-4079; 73-11960; 73-12035;
73-12036.

Subseqnently we learned that the ASCS has estimated from soil surveys, and given
the relatively long distance that the irrigation ditch P6 (Ellis - Shoupe) covers to our
point of irrigation, that the water loss would be 20 to 30%. This loss has caused the
other users ofthe ditch P6 (Ellis - Shoupe) to file for additional irrigation water.
Applying this loss to our original claim of2.34 CFS brings our new claim to 3.0 CFS.
See Irrigation Flow Rate Questionnaire Attachment Two.



INSTRUCTIONS FOR MAILING

You mUSl mail the objeclion. to tbe Clerk of the coun. FAX filings will not be
accepted. You must also send a copy to all tbe parries lisled below in tbe Certificale ofMaiJing.

G. CERTIFICATE OF MAlLll'IG

. . I certify t?at on r~ 'A..'i , 200-.1, I mailed the original and copie!;' of thiS
obJectIOn, mcludmg all attachments, tbe followmg persons:

1. Original to:

Clerk of the District court
Snake River Basin Adjudication
253 Tuird Avenue Norrh
PO Box 2707
Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:

Name:
Address:

3. Copies to:

V \ RGVJ I Y'i' H. C.l-f iO. W tV /IV (,- ~ R0 Gt-i'\.T ltJ, 0*(; LV TVI JIt.,(,..­
13"l f,4/-j 5/1'Yl e rZo ( f\. \'),

)

IDWR Documem Deposiwry
PO Box 83720
Boise, ID 83720-0098

Dniled States Depamnem of Juslice
Environmem & Nal'] Resources Div
550 W Fan Srreet, ?viSC 033
Boise~ ill 83724

Chief, ?'Iarural Resources Division
Office of AITomey General
PO Box 4.1.149
Boise. ID 8371 1-44.19

SF. 1~Objectlon
Ameno.::d lOll6i97

Signarure of objector or attorney
mailing on Objector's behalf

?:lge 1

/



-. I , ..:-~

F. VERiFICATION (must be completed)

.,..-\ t"'

. iJ! '
State of ...:,iucLICc )

j'l .~. )ss.
COUilty ofL ~i{..()..Li.'V )

KoGE~T uJ. CHf:wNJ h/G- ,dulysworn,uponoath,deposesandsays:
(Name ofperson ruing objection)

That j am the partyiclaimant filing this objection, as defined by I.e. §§ 42-1401A(1) and
(6) or that I am the attorney for the partyiclaimant objecting and that I have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

(Sign.arure ofp"ersou. ;jiing objection)

(Attorney signing in representative c;rpacity)

J,OOQ')Subscribed and sworn to before me on:
-~""'=;=c''--''----,,-'---TT~-'L.+-Y---''-'-''--'-.L-

SF.l-Objo:tion
Amended 10/16i97

P:l.ge I



NOTICE OF ERROR
REPLY

Please type or print clearly, fill out this form completely and mail.

•

08/31/2006 R E eEl VE 0

FEB 262009
DEPARTMENT OF

WATER RESOURCES
Return this reply form to IOWR by the deadline date printed below if you want IOWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: September 29, 2006

Water right number: 73-4080

ROBERT W CHEWNING
139 PAHSIMEROI RD
ELLIS ID 83235
Telephone Number: {208J876-4291

VIRGINIA H CHEWNING
139 PAHSlMEROI RD
ELLIS 10 83235
Telephone Number: (208) 876-4291

____ I AGREE with this proposed recommendation: no changes need to be made.

DATE:

IDWR Regional Office. 322 E Front St
PO Box 83720, Boise, ID 83720-0098, 2082874800

50 GeA5t: 73-!j-08D
0/3 TECT/oN



08/31/2006

IDAHO DEPARTMENT OF I#ATER RESOURCES
PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT ~ER: 73-4080

NAME AND ADDRESS: ROBERT W CHEWNING
139 PAHSlMEROI RD
ELLIS 10 83235

VIRGINIA H CHEWNING
13 9 PAHSlMEROI RD
ELLIS 10 83235

SOURCE:

QUANTITY:

PAHSlMEROI RIVER

2.020 CPS

TRIBUTARY: SALMON RIVER

PRIORITY DATE:

The quantity of water under this right for stockwater use shall not exceed
13,000 gallons per day.

04/0111933

POINT OF DIVERSION:
TlSN R21E S8 NWNW Within L~I County

PURPOSE AND
PERIOD OF USE:

PERIOD OF USE

PLACE OF USE:

PURPOSE OF USE

STOCKWATER

IRRIGATION

IRRIGATION Within LEMHI county

01/01

04/01

12/31

10/31

QUANTITY

0.020 CPS

2.000 CPS

T15N R21E S06 Lot 4 NWNW

T16N R20E 836 SESE

1.30

3.90

T16N R20E 836 NESE

T16N R21E 831 Lot 2 SWSW

16.00

27.00

STQCKWATER same as IRRIGATION

48.2 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The quantity of water decreed for this water right for stockwater use is
not a determination of historical beneficial use.

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use



STATEMENT FOR NOTICE OF ERROR REPLY ON
WATER RIGHT 73-4080

(3) In 1983 we contracted with John S. McKinney, an attorney in Salmon,
to file our original claims for water rights which today are identified as Water Right
Numbers 73-4080 and 73-4079. In his attempt to substantiate a valid priority date,
he visited and talked to a local rancher, Claus Burstedt, who had been in the
Pahsimeroi Valley since 1909 and was living next to and irrigating some of his
property from the ditch know today as P-6. Mr. Claus Burstedt told Mr. McKinney
that our irrigation took place at least before the turn of the century. (See
Attachment 4, copy of a letter dated May 20, 1983 from Mr. McKinney to the
Chewnings and Attachment 5, an Affidavit signed by Mr. McKinney affirming the
visit and what Burstedt had told him at the time.)

(4) Talking to the local ranchers and inspecting the terrain involved, it
would be difficult or impossible to establish an irrigation ditch for the use described
in Attachment 1 without it being in the exact location of P-6. Given all the facts
above, we strongly believe the priority date should be 1886 or earlier rather than
1933. We also inspected a copy ofthe Affidavit (Attachment 6) made by Mr. Boise
H. Ellis - not Boise Ellis, these are two different men - on the 4th of April 1977. In
his statement he talkS about the old Weller - Shoup - Ellis ditch. It appears that he
is talking about the ditch now know as P-6. We note that the land being irrigated
by Weller at that time was specifically described in Attachment 2, was in Lemhi,
and was from the ditch now Imow as P-6.

b. Place of use:

There are 64 plus deeded acres purchased by us in three separate parcels all
confirmed by survey associated with this claim. 2.75 acres constitute a dry area
adjacent to the Pahsimeroi Road and 3 acres are irrigated by the ditch for which
water is claimed under Water Right 73-4079. The remaining 58 plus ares are being
and have always been irrigated in their entirety by water from the ditch involved in
Water Right 73-4080. We have deeds, tax bills, engineering surveys and other proof
oftbis area.

c. Quantity:

In support of the request for a Hubble Analysis, we have attached a copy of
a letter from our attorney dated May 9, 1983, addressing his investigation, along
with an engineering firm, of our first claim of water rights on two of the three
parcels, totaling 55 acres. Note that due to the sandy conditions they believe we
require 2 inches per acre. This was also the opinion of the Soil Conservation Service
representative in Salmon. (See Attachment 7) In current discussions with local
ranchers, including those who have flood irrigated this property, they all agree that
it will and has required at least 2 inches per acre to adequately irrigate these
parcels.



Mike A. & Betty J. Noonan
Patricia K. McCaffrey

STATEMENT FOR NOTICE OF ERROR REPLY ON
WATER RIGHT 73-4080

3. a. Priority Date:

(1) We know that in 1886 Boise Ellis, William H. Weller and James M.
Shoup filed a claim in the Lemhi Courthouse for 500 inches of water being conveyed
by a ditch to their respective ranches for agriculture and other purposes. (See
Attachment 1, copy of page 289 from the Water Rights Book A found in the Lemhi
Courthouse.) The confusing part was that the claim said that the water was being
taken from "Trout Creek", which cannot be identified by name today. However,
when William H. Weller sold 40 acres by warranty deed in 1901 he conveyed his 1/3
interest to this water right claim and irrigation ditch. In the deed, he goes on to
explain that the reason he is conveying the water right as heretofore belonging to
and used upon said Desert Land Claim to said party of the second part said water
right consisting of a right to the use of the undivided 1/3 of 500 inches of the waters
of Pahsimeroi for the purpose of irrigating said tract ofland. (See Attachment 2,
copy of a warranty deed, page 463 in Deed Record Book L located in the Lemhi
Courthouse.) This establishes that the waters of Trout Creek are also waters of the
Pahsimeroi.

(2) We know that Boise Ellis, William H. Weller and James M. Shoup
owned and were irrigating ranches/parcels from the ditch claimed in Attachment 1.
In fact, the large majority ofthe ranch/parcel owned by Mr. Weller was being
watered with his 1/3 interest in this water and ditch. Some of the parcels they owned
at that time, and specifically that owned by Mr. Weller, are currently being
irrigated by the ditch known today as P-6, the ditch involved in the water rights
claims of:

Robert W. & Virginia H. Chewning 73-4080
David L. & Betty Jeanne Ellis 73-4089
Preston Dixon 73-11971

73-11969
73-4040
73-4012
73-11972

Philip Bowles

(See Attachment 2 referenced above and Attachment 3, copy ofthe U.S.
Patent found on pages 584 & 585 in Deed Record Book J located in the
Lemhi Courthouse.)



, , .

JOHN S. McKINNEY
Attorney at Law ISB #1427
1016 Main Street
Salmon, Idaho 83467
Telephone: (208)756-4287

AFFIDAVIT

COMES NOW John S. McKinney, being duly deposed and sworn, states and avers as follows:

I am a resident of Lemhi County and a practicing attorney. I have been licensed in the State of

Idaho since 1972. In 1983 I was retained by Mr. And Mrs. Robert W. Chewning to file a claim ofwater

right on property they owned in the Pahsimeroi Valley State ofIdaho. In pursuing that filing I spoke with

one Claus Burstedt who had lived in the Pahsimerio Valley since 1909. He specifically informed me that

he was aware of irrigation in the valley, but more particularly on property owned by Mr. And Mrs.

Chewning. He specifically stated that the irrigation had taken place beginning prior to the turn ofthe

century, or prior to the year 1900. He was not specific on the exact date, prior to 1900.

Based on his information, and like filings in the area, the Chewnings have claimed April 1,1870,

as their priority date, and I believe that that is much more accurate than a 1933 filing date. Logic says

irrigation took place in the 1800s.

Signed and dated this 25th day of September, 2006.

STATE OF IDAHO)
) ss

County of Lemhi )

SUBSCRIBED and SWORN To before me, a Notary Public, this 25th day of September, 2006.

otary P lic for State ofIdaho
Residing at Salmon, Idaho
My Connnission Exprres:,3-;S ,).1)10
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73-4080
SRBA Recommendation: R20E

Idaho Department of Water Resources

Legend

Lemhi, Custer Counties
IDWR Basin 73

o Point of Diversion
Place of Use

c::J Townships
L:J PLS Sections
CJ Quarter Quarters

Prepared by R. Brown
On Wednesday, July 12, 2006
1987/88 Aerial Photography



.-

:

/
!

/
.'

IRRIGAT10N FLOW RATE QUESTJONNAIRE.

RECEIVED

FaUG 2009
DEPARTMENT OF

WATER RESOURCES

THIS INFORMATIOt, is REQUIRED ,cOR ANY ADJUDICATION CLAIM(S) FOR 'NHICH THE
iRRIGATION FLOW RATE CLAIMED IS MORE THAN 0.02 CFS PER ACRE (ONE EXCEPT10N IS

THAT 0.03 CFS PER ACRE MAY BE ALLOWED FOR IRRIGATION OF UP TO 5 ACRES).

CLAIM NO(S). 73- 'T (38 ()
NAME ~QBERT W. '1 VIP-"(yJ NItA ». CHEWNING-

ADDRESS 1~9 E!&HSlml;tlt(p! R~/,/ E"'hL~, TI2l1J'iD 33?.'?J5
PHONE (6..d~O ~Zk. - 0/'). If I

1. TOTAL IRRIGATED P.GRES SHOWN ON CLAIM(S) REFER8~CED ABOVE s; .8. &. ACRES.

2. SHOW THE NUMSER OF ACRES OF CROPS GROWN FOR YOUR IRRIGATION SYSTE.'vl(S) DURING A
TYPICAL SEASON

Balder Furro.v Corrugation Sprinkler Contour Ditch Other II
Alfalfa I
Beans

.

Fieid Corn

I
.

Snage

Spring Grain I
Winter Wheal

Orchard . I
Pasture A£..'F iJ.&=Ft/CrA M ;~ h1Il'l{ I .s~. :ulC!
Potatoes

Sugar BellIS

Other
.

PLEASE COMPlETE ITEMS 3 THROUGH aFOR EACH OF THE IRRIGATION SYSTEM TYPES SPECiFiED ABOVE

I1TTflCHvY16NTJ. TO S\J{3CJ4SE-73-LjQ80
013 3""cc.7('61Ll

2
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2. BORDER (COMPLETE BELOW BASED ON PEAK USE)

1m/oN to Dorder {cis! bOrder ',\'fdth (feet) border length (fest)

fietd slope (% j SEt time (hours) number ot borders per set

frequency (days)

4. FURROW (COMPLETE BELOW BASED ON PEAK USE)

IntlCYH to furrc<.v (gpml fUrrON spacing (inches) IUmJH length (Ieetl

field slope (%) set time (hOUlS) number at furrows per set

frequency (days)

5. CORRUGATlON (COMPLETE BELOW BASED ON PEAK USE)

lnifa.v to carr. (gpm) corr. spaclOg (IncheS) carT. length (leet)

Ueld slope (%) set time (hours) number of corrugaTIons per s!3t

frequency (days)

6. SPR1NKLER (COMPLETE BELOW BASED ON PEAK USE)

average nozzle flOll (gpm) nozzle spacing (feet)

lalalallength (feet) latelal spacing (feet)

number of laterals per set set lime (hrs.)

jraquency (days)

7. CONTOUR DITCH (COMPLETE BELOW BASED ON PEAK USE)

set time (hours)

!Ield slope (%)

distance between dltcnes Ueel)

I'd.. hI"'"

8. OfHER IRRIGATION SYSTEM TYPE (specify)
(COMPlETE BEl.DW BASED ON PEAK USE)

Intloo (GTS) total area Irrlgaled per set (acres)

field slape (%) set lime (hrs.)

frequency (days)

3
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9. CONVEYANCE FROM SOURCE TO FARM

UNLINED DITCH-SPECIF'f SOil TYPEt'f, () 00 f __~cr~Y~€I<~y'=~~\!,~P~~9+~hMaj/~l.,fJ.tJ~((}-l::Jm~'~---
lengtFI (feet) VI ["0> '3" T 7 ')11ave. depth ,rom land suriace (Inc es -=aveve:ltiO"fJ~~B·ffiC;rw.;;P;:o;;;=~=~d • op WI t..!"} ot '/'later surta~e (Incr-16S)

LINED D1TCH·SPECIFf TYPE OF LINING

length (leet)

PIPELINE

length (teet)

ave. depth fTom land suriace (Inches) ave. top width of water surface (incnes)

dlame!er (inches}

IS THIS CONVEYANCE SYSTEM
IF YES, PLEASE DESCRIBE OR ;~~~o BY OTHER WATER USERS? YIf'};,
HEADGATES, LENGTHS ETC. THE SYSTEM SHOWING THE NUMBER OF WATER USERS, LOCATION OF

11\;s d~~~ ts 1/JotJft I@'l'\-d- 'l\,~~ Ls .§M·Y~ ~l' "\A~~Y.s ..
~$IS...#:j C.f{V"~+ 1ll>1IA.-'t) ~.seS <ll.- I:.Q,n'fly\Ik@\,'-<$ jfoW> t+­
W4!tR'r tl-.)t;.;.I(i1' -t/\,ec 're:.~CJf-1th,~ u.eS~Y'S 'y.l!itGlte. +M;.. 1N57~
g§-.~~ '1~'fY\~\'~ \~ vJ~T~Y" (A~y:"i.1 rh~iG> '\1i'\it\~"e!")
l"l ct. ~ YY) 73 -'fa go ',5 v-S -Q. v :;;:5 0..V\d a.ls" t.vS <IS y",--V\ o~
f-o 1N\ u-..S-Q.y- #." .

4
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10, ON-F."Rivl DISTRIBUTION SYSTEM-DRAW ~, SIMPLE SKETCH OC '1CUR ON-FARM WATER DISTRIBUTION
SYSTEM_ ~,N AERIAL PHOTO/FARM PLAN WITH TroE IRRIGATION SYSTEi'll SKETCHED ON IT MAY BE USED, TMIS
SKETCH MUST INCLUDE TriE COLLOWING INFORMATION FOR EACH REACH: LENGTH, TOP WIDiH OF INPJ,,?,
-SURF~.CE, DEPTH FROM '.AND SURFACE, SOIL TY?" OR UNIi,G, ?ND PERCENT OF TOTA,- FLeW DURING USE
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,1. ;-;.<'IE YOU CI-!ANGED YOUR IRRIGATIO~l SYSTEM FROM THE ONE HISTORiD.UY USED? (FOR E(AMP1",
LAND L2/EUNG, Ci-'ANGIi'lG LENGTH OF HUNS. CHANGE FROM FURROW TO SPRINKLER, ETC.j

IF YES, PLEASE DESCRIBE:

12. HAVE YOU HAD ANY IRRIGATION SYSTEM DESIGNjE'IAWATIONS OR FARM SOIL SURVEYS COMPLETED BY
THE SOIL CONSERVATION SERVICE, PRIVATE CONSULT.4NTS, OR IRRiGATION EQUIFMENT DEALERS?
IF YES, PLEASE DESCRIBE OR ATTACH COPIES

YE5~ SOl/.... SUlfZvGYC:X1ST5 - G-KAV£L..<...'t/

h61th1 SO/L- poNG GYAJ'c5

6
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