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DATE: February 24, 2009
TO: Scott Campbell, Moffatt Thomas FACSIMILE #. 208-385-5384
Office of the Attorney General 208-854-8071
U.S. Department of Justice 208/334-9375
Idaho Dept of Water Resources 208 287-6700
Special Master Brigette Bilyeu, SRBA 208-736-2121
Nicholas Spencer and Douglas Jones, IDWR 208 287-6700
Craig Hobdey 208-934-4420
Christopher Meyer, Givens Pursley 208-388-1300
Edward Lawson, Lawson & Laski 208-725-0076
FROM: Albert P. Barker
RE: Subcase No. 37-22256

NUMBER OF PAGES INCLUDING THIS COVER SHEET: §

%] Original will not be sent.
[1  Original will be sent by first class mail
[[]  Original will be sent by Federal Express.

MESSAGE:

See the attached Response of T. O’Gata, et al. and Big Wood Canal Company to Motion for
Entry of Special Master’s Report and Recommendation,

CONFIDENTIAVITY NOTICE
THE INFORMATION CONTAINED IN THIS PACSIMILE COMMURICATION IS ATTORNEY/CLIENT FRIVIEEGED AND/OR CONFIDENTIAL INFORMATION
INCENDED ONLY POR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. [F THEREADER OF THIS COVER PAGE 18 NOT THE INTENDED RECIFIENT,
OF THE EMPLOYER OR AGENT RESPONSIELE T0 DELTVER IT TO THE INTENDED RECIFIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION O COPYING OF THIS COMMUNICATION OR THE INFORMATION CONTAINED HEREM 18 STRICTLY FRORIBITED. IF YOU HAVE RECEIVED
THIS COMMUNICATION IN ERROR, PLEASE IMMBDIATELY CALL (208) 336-0700, AND RETURN THIS FACETMILE TOUS AT THE ABOVE ADDRESS.
WE APPRECIATE YOUR COOPERATION.
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Albert P. Barker, ISB #2867

BARKER ROSHOLT & SIMPSON LLP

1010 W. Jefferson St., Ste. 102

P.O. Box 2139

Boise, ID 83701-2139

Telephone: (208) 336-0700

Facsimile: (208) 344-6034

Attorneys for Tom O'Gara, John F. Stevenson, Bill Molyneux, Pete Van Der Meulen,
Grace Eakin, Rocky Sherbine, Gerald Bashaw, and Pepin Corso-Harris

Craig Hobdey

Hobdey & Hobdey

P.O.Box 176

Gooding, ID 83330

Telephone: (208) 934-4420

Atrorneys for Big Wood Canal Company

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) A. Subcase No. 37-22256
)
Case No. 39576 ) RESPONSE OF TOM O’GARA, et al.
) AND BIG WOOD CANAL COMPANY
) TO MOTION FOR ENTRY OF SPECIAL
) MASTER’S REPORT AND
) RECOMMENDATION

COMES NOW, Tom O’Gara, John F. Sfevenson, Bill Molyneux, Pete Van Der Meulen,
Grace Eakin, Rocky Sherbine, Gerald Bashaw, and Pepin Corso-Harris, by and through their
attomeys of record, Barker Rosholt & Simpson, LLP, and Big Wood Canal Company, by and
through its attorneys of record, Hobdey & Hobdey, and hereby respond to the motion for entry of

Special Master’s Report and Recommendation in Subcase No, 37-22256 as follows:

RESPONSE OF TOM O'GARA, ET AL, AND BIG WOOD CANAL COMPANY TO MOTION
FOR ENTRY OF SPECIAL MASTER’S REPORT AND RECOMMENDATION 1
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This right was formerly 37-862. The Recommendation for this right was made and was
timely objected to by Tom O’Gara, et al,, and the Big Wood Canal Company. The objection to
right 37-862 was based upon quantity, i.e., an excessive diversion rate, the period of year
excluding the normal irrigation season, and forfeiture for non-use based upon observations of the
Water Master, as contained in the Department’s records.

The Notice of a Completed Administrative Proceeding listing patent right 37-862 being
divided into two separate rights: 37-22255 and 37-22256 was not, according to its service list,
setved upon objectors even though O°Gara, et al. and the Big Wood Canal Company had filed
timely objections to 37-862 with this Court.

The concemns over the diversion rate, period of use, and forfeiture are not resolved by the
simple splits referred to by Oliver Family Trust in this Motion. In fact, the split rights are
recommended in excess of two inches per acre for both 37-22255 for Thomas Trust and
37-22256 for the Oliver Trust. Accordingly, nothing has changed in the split into the two water
rights that would ameliorate the objections filed against the parent right by O’ Gara, et al. and Big
Wood Canal Company. Therefore, O’Gara, et al. and Big Wood Canal Company object to the
entry of a Special Master’s Report and Recommendation on Subcase No. 37-22256 as well as
37-22255.

In addition, the Motion asserts that there are overlapping rights to this same water right
asserted by Fairman No. 37-862A and Weaver No. 37-4312. No decree should be entered on 37-
22256 while the overlapping claims remain pending. In other words, no decree should be issued

in this subcase until after tights 37-862A and 37-4312 have been decreed as disallowed.

RESPONSE OF TOM O°GARA, ET AL. AND BIG WOOD CANAL COMPANY TO MOTION
FOR ENTRY OF SPECIAL MASTER’S REPORT AND RECOMMENDATION 2
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DATED this Zﬂ day of February, 2009.
BARKER ROSHOLT & SIMPSON LLP

W/ 1z (e

Albert P, Barker

Attorneys for Tom O°Gara, John F. Stevenson,

Bill Molynewux, Pete Van Der Meulen, Grace Eakin,
Rocky Sherbine, Gerald Bashaw, and Pepin
Corso-Harris

HOBDEY & HOBDEY
Craig Hobdey /

Attorneys for Big Wood Canal Company

RESPONSE OF TOM O*GARA, ET AL. AND BIG WQOD CANAL COMPANY TO MOTION
FOR ENTRY OF SPECIAL MASTER’S REPORT AND RECOMMENDATION 3
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this [ b/"" day of February, 2009, I cansed to be served a
true and correct copy of the foregoing RESPONSE, OF TOM O’GARA, ET AL. AND BIG
WOOD CANAL COMPANY TO MOTION FOR ENTRY OF SPECIAL MASTER’S
REPORT AND RECOMMENDATION by the method indicated below, and addressed to each
of the following:

Scoit L. Campbell, U.S. Mail, Postage Prepaid

Tara Martens Hand Delivered
Dylan B, Lawrence Overnight Mail
- Moffatt Thomas Barreit Rock & Fields X Facgimile
101 S. Capitol Blvd., 10® Floor Electronic Mail
P.O. Box 829
Boise, Idaho 83701
Natural Resources Division Chief U.S. Mail, Postage Prepaid
Office of the Attorney General Hand Delivered
P.O. Box 44449 Overnight Mail
Boise, ID 83711-4449 Facsimile
__ Blectronic Mail
United States Department Of Justice U.S. Mail, Postage Prepaid
Environment & Natural Resources Hand Delivered
MSC 033 Overnight Mail
550 West Fort Street /5__Facsimile
Boise, ID 83724 Eleetronic Mail
Director U.S. Mail, Postage Prepaid
Idaho Department Of Water Resources Hand Delivered
322 E. Front Street, 6th Floor Overnight Mail
P.O. Box 83720 X< Facsimile
Boise, ID 83720 Electronic Mail
Brigette Bilyen Special Master U.S. Mail, Postage Prepaid
Snake River Basin Adjudication Hand Delivered
253 3rd Ave. N. Overnight Mail
P.O. Box 2707 ¥<__ Facsimile
Twin Falls, ID 83303-2707 Electronic Mail

RESPONSE OF TOM O'GARA, ET AL, AND BIG WOOD CANAL COMPANY TO MOTION
FOR ENTRY OF SPECIAL MASTER’S REPORT AND RECOMMENDATION 4
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Nicholas B. Spencer, Esq.

Deputy Attorney General

Idaho Department Of Water Resources
322 East Front Street

P.O, Box 83720

Boise, ID 83720-0098

Douglas Jones

Southern Regional Office

Idaho Department Of Water Resources
1341 Fillinore St., Ste. 200

Twin Falls, ID 83301-3033

Craig D. Hobdey
HOBDEY & HOBDEY
P.0O. Box 176

Gooding, 1D 83330

Christopher H. Meyer
Michael P. Lawrence
Givens Pursley LLP
601 W Bannock St
PO Box 2720

Boise, ID 83701-2720

Peter Trust

Represented By:

Edward A. Lawson

Lawson & Laski PLLC

675 Sun Valley Rd Ste A PO Box 3310
Ketchum, [D 83340

Peter M. Thomas Trust

Jerome D, Mack Trustee
~ ¢/o E, Parry Thomas

PO Box 642

Sun Valley, ID 83353
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U.S, Mail, Postage Prepaid
Hand Delivered
Overnight Mail

X__ Facsimile

__Electronic Mail

U.8. Mail, Postage Prepaid
Hand Delivered
Ovemnight Mail

X__ Facsimile

Electronic Mail

U.8. Mail, Postage Prepaid
Hand Delivered

Ovemight Mail

Facsimile

Electronic Mail

U.8. Mail, Postage Prepaid
Hand Delivered

Overnight Mail

Facsimile

Electronic Mail

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail

7. Facsimile

Electronic Mail

|

2£ U.S, Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile

—_

____Electronic Mail

AP

Alberf P, Barker
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