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Movant, Donnetta M. Nelson, of Shelley, Idaho (“Movant™), a party of interest, by and
through her counsel, Ray W. Rigby, of Rigby, Andrus & Moeller, Chtd., respectfully submits the
following Memorandum in Support of her Motion to Alter or Amend SPECIAL MASTER
REPORT AND RECOMMENDATION (“Order”) in the above entitled water right which
disallowed water right 35-2019.

Rule 13 of the SRBA Administrative Order 1, Rules of Procedure specifies that “Any
party to the adjudication, including parties to the subcase, may file a Motion to Alter or Amend
within 21 days from the date the Special Master’s Recommendation appears on the Docket
Sheet.”
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Movant respectfully submits that the grounds for relief under Rule 13 and related Idaho
Rules of Civil Procedure are met in the present case and, indeed, that a mistake of facts resulted
in the entry of the said Order that is contrary to law and the facts of this case. This right is based
upon an undisputed license which could only be disallowed by substantial facts supporting
forfeiture or abandonment. Movant maintains that no such facts exist.

Furthermore, because Movant was the Seller to Claimant, Jeffrey Stieglitz, and is now
being sued by Claimant for damages due to his claim that the lands sold were misrepresented as
having the above entitled water rights. Although, there was no such representation, Movant
firmly believes that the water right does exist, that it is valid and should be decreed, all of which
supports the conclusion that relief should be granted and that Movant be allowed to advance the
claim on her own in order to avoid the inappropriate damage claim by Claimant against her.

To allow Claimant to dismiss this claim before the water court incorrectly allows him to
choose a remedy of damage against Movant, which is not justified by the facts, as are supported
By the attached affidavits of Jeffrey B. Trosper, a grandson of Movant, and Thane Nelson, a son
of Movant, with personal knowledge of the use of water sufficient to avoid forfeiture. See Alumet
v. Bear Lake Graizing Company, (Idaho 1990) 119 Idaho 946, 812 P.2d 253. See also Hidden
Springs Trout Ranch vs. Hagerman Water Users, Inc., (Idaho 1980), 101 Idaho 677, 619 P.2d
1130.

AO1 Rule 13 and I.R.C.P. rules 59(e) and 60(b) relief are plainly appropriate under the
circumstances.

Dated this 28" day of January, 2009.

;4%”/;5%

Ray W. Righy
of RIGBY, ANDRUS,
& MOELLER, Chartered
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY That on this 28 day of January, 2009, a true and accurate copy of
the foregoing was sent by facsimile transmission and/or U.S. Mail, postage prepaid to the

following:

Clerk of the District Court
Snake River Basin Adjudication
P.O. Box 2707

Twin Falls, Idaho 83303-2707

IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environmental and Natural Resource
550 West Fort Street, MSC 033
Boise, ID 83724

Don and Ruth Adams
2201 W. 1200 S.
Aberdeen, ID 83210

Steven Adams
2215 W. 1100 S.
Aberdeen, ID 83210

Richard Koompin
2229 W. 1000 S.
Sterling, ID 83210

Conan Feld
P.O. Box 864
Aberdeen, ID 83210

Robert L. Harris

Holden, Kidwell, Hahn & Crapo, PLLC
P.O. Box 50130

Idaho Falls, ID 83405
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