Travis L. Thompson, ISB #6168

Paul L. Arrington, ISB #7198 RECEIVED
BARKER ROSHOLT & SIMPSON LLP |

113 Main Avenue West, Suite 303 DEC 22 2008
P.O. Box 485

Department of Water Resources

Twin Falls, Idaho 83303-0485 Adjudication Bureau
Telephone: (208} 733-0700
Facsimile: (208) 735-2444

Attorneys for Petitioner Barbara Barry

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA } Subcases: 37-353F, 37-353J, 37-353K
) & 37-353L
Case No. 39576 )
} AFFIDAVIT OF PAUL L.
} ARRINGTON IN SUPPORT OF
} MOTION TO FILE LATE
) OBJECTION
)
I, PAUL L. ARRINGTON, being first duly sworn upon oath, deposes and hereby states
as follows:
1. I reside in Twin Falls County and I am over the age of 18. 1 am an attorney

representing Barbara Barry in this matter.

2. Attached hereto, as Exhibit A, is a true and correct copy of excerpts from the
Frost Decree, dated December 13, 1909, showing the Johnson Water Right.

3. Attached hereto, as Exhibit B, is a true and correct copy of a summary of the
ownership interests in Johnson Water Right retrieved from the back file for water right 37-353

on the Idaho Department of Water Resources’ (“ID'WR”) website.
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4. Attached hereto, as Exhibit C, is a true and correct copy of a December 5, 1977
letter from Reid J. Mewby, Watermaster for Water District 37, to M.D. Dean.

3. Attached hereto, as Exhibit D, is a true and correct copy of the February 5, 1990,
Notice of Claim to a Water Right Acquired Under State Law, filed with the SRBA Court, by Gus
Chek, for water right 37-353C.

6. Attached hereto, as Exhibit E, is a true and correct copy of the Application for
Transfer of Water Right (Transfer No. 3678), which was approved on September 9, 1991.

7. Attached hereto, as Exhibit F, is a true and correct copy of Transfer No. 3679,
dated November 3, 1993.

8. Attached hereto, as Exhibit G, is a true and correct copy of the November 16,
1993 letter from Jeanie Robertson, IDWR Record Clerk, to Douglas Driever.

9. Attached hereto, as Exhibit H, is a true and correct copy of the Amended Notice of
Claim to a Water Right Acquired Under State Law, for water right 37-353G, filed by Douglas
Driever.

10.  Attached hereto, as Exhibit I, is a true and correct copy of the summary of the
ownership interests in Johnson Water Right retrieved from the back file for water right 37-353
on the IDWR’s website (Exhibit B, supra), with notations by counsel correlating the ownership
with claims to the Johnson Water Right, filed in the SRBA.

11.  Attached hereto, as Exhibit J, is a true and correct copy of the Amended
Preliminary Order, dated August 25, 1997, In the Matter of a Call for Delivery of Water Right

No. 37-353 to Olsen Livestock Consultants, Inc.
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12.  Attached hereto, as Exhibit K, is a true and correct copy of the Amended Notice of

Claim to a Water Right Acquired Under State Law, filed on August 25, 1998, by Olsen
Livestock Consulting, Inc. for water right 37-353J.

| 13.  Attached hereto, as Exhibit L, is a true and correct copy of the Notice of Claim to
a Water Right Acquired Under State Law, filed on February 23, 1998, by Bruce and Sherry
Price, for water right 37-353K.

14.  Attached hereto, as Exhibit M, is a true and correctrcopy of the Notice of Claim to
a Water Right Acquired Under State Law, filed on August 5, 1998, by Tom and Annette
Goicoechea, for water right 37-353L.

15.  Attached hereto, as Exhibit N, is a true and correct copy of the Preliminary
Order, dated December 29, 1999, In the Matter of a Call for Delivery of Water Right No. 37-
00333 to Richard and Paula Ziker, Trustees.

16.  Attached hereto, as Exhibit O, is a true and correct copy of the July 30, 1997,
letter from Lee Peterson, Watermaster of Water District 37, to Norm Young, and the April 6,
1999, letter from Norma Peterson, Secretary/Treasurer of Water District 37, to Norm Young.

17.  Attached hereto, as Exhibit P, is a true and correct copy of the December 20,
1999, letter from Norman Young, IDWR Administrator, to Lee Peterson, Watermaster.

18.  Attached hereto, as Exhibit Q, is a true and correct copy of the January 3, 2007,

letter from James E. Stanton, IDWR Senior Water Resource Agency, to Tom Goiocoechea.

FURTHiR/Y%F IANT SAYETH NAUGHT

Dhul L. Arrington /  V
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CERTIFICATE OF SERVICE

I certify that on this 18" day of December, 2008, I served the foregoing AFFIDAVIT
OF PAUL L. ARRINGTON IN SUPPORT OF MOTION TO FILE LATE OBJECTION,
including all attachments, to the following persons, via first class mail:

IDWR Document Depository
PO Box 83720. -
Boise, ID 83720-0098

United States Department of Justice
Environment & Nat’] Resources Div
550 W Fort Street, MSC 033

Boise, ID 83724

Chief, Natural Resources Division
Office of Attorney General

PO Box 44449

Boise, ID 83711-4449

James M. Oosting
PO Box 386
Bellevue, ID 83313

Scott Campbell
Moffatt Thomas Barrett Rock & Fields Chid.
PO Box 829
Boise, ID 83701-0829
Attorney for Olsen Livestock Consultants, Inc. (37-353])

Fritz Haemmerle
PO Box 1800
Hailey, ID 83333
Attorney for Mark & Dannette Fisher (37-353K)

Tom & Annette Goicoechea
PO Box 193
Hailey, ID 83333

Paul L. Anﬁlg}e{n U
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WATER RIGHT 37-00353 ORIGINALLY DECREED TO JAMES
JOHNSON DATED 6/12/ 1886

20 TSy Oct 27, 1977 letter from M, D. Dean, confirming sale of 20 inches
1886 water to Jerry Lee Johnson.

2. Feb. 16, 1978 Warranty Deed from Jerry Lee Johnson to Marvin
Lotspeich, confirming sale of 20 inches of 1886 water. Lot 17 Block 1.

AB. March 10, 1980 Warranty Deed from Marvin Lotspeich to Harry L.
. Oppenheimer, confirming sale of 20 inches of 1886 water. Lot 17 Blk 1.
o
T 4. Oct. 28, 1977 letter from M. D. Dean, confirming sale of 40 inches
1886 water to Robert Kierstad. Lot 9 Block 1.

it e
\...LLS. QOct, 29, 1977 letter from M. D. Dean, confirming sale of 20 inches

1886 water to Ed Stricker. Block 1.

20
T 6. Nov. 1, 1977 letter from M. D. Dean, confirming sale of 20 inches
1886 water to Gus Chek.

7. Oct, 4, 1991 letter confirming Gus Chek sold 10 inches 1886 water to
Douglas Driever. Also see TR# 3679.

e 8. June 23, 1982 notarized letter from M. D. Dean, confirming sale of
180 inches 1886 water to Robert Gardner.

2= T
9. June 25, 1982 notarized letter frozn M. D. Dean, confirming sale of 20

200" inches of 1886 water to John Peterson.
10. Nov 3, 1993 Quit Claim deed from John Peterson to J Karl Bick,
confirming sale of 20 inches 1886 water
rdhad 11. Approved transfer of 20 inches of 6/12/ 1886 #37 00353 in the

name of Robert Posnot.
325"



w),

Current Ownéxship according to Watermaster Records,

A7
Harry L. Oppenheimer 20 inchw__
Robert Kierstad 40 inches
Ed Stricker 20 inches 3953 o
Gus Chek 10 mchcé_—h_—__"“_—_" EPomres ) Ul
Douglas Driever 10 inches _ I538 o« g
Robert Gardner 180 mchcw/—
J Karl Bick 20 inches Y
Robert Fosnot 20 inches bG8
Total 320 inches

The water rights listed above are shown as reflected in the Water
District's records. This compilation is provided for your information only
and is not a representation, guaranty, warranty or opinion that the water
rights are valid or in effect and should not be relied upon as such.

K‘L‘-—-—h“' ME\ H
e v F
O\ re— J
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WATER DIS

TRICT NO. 37 & 37M

P.O.Box N
Shoshone, Idaho 83352 REID ]. NEWBY
886-2041 Watermaster
Dec. 5, 1977
Mr, M.D. Dean
4907 North Brunsen
Oklahoma City, Oklahoma 73112
Dear Mr. Dean:
As per your letters of October 27, 1977, Oct. 28,
October 29 and Ngvember 1, 1977 you state that
you have sold water to the following:

——— 20 inches to Johnston for Lot 17, Block 1

f{fdwyui;,__,ﬂ._ho inches to Keirstead for Lot 9 Block 1 -~

.20 Inches to Stricker for Lot 1

paer " 20 Inches to Chek for Lot 11

N, L
- - i.[o- <X

ot

All of the above being in the Dean Subdivision.

This office has no way of knowing how many acres
of land or what the legal description of the lands
in the Dean Subdivision you have sold are. Could
you please supply us with the legal description

of what land each new owner is going to apply

the water that they purchased.

Very truly your
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IN THE DISTRICT CQURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHOQ,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

Ident. Number: A37-00353C
Date Received: 7/28/1988

Receipt No: S001142
Received By: )
AMENDED NOTICE OF CLAIM TQO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW
1. Name: GUS A. CHEK 208-788-3779
Address: P.0. BOX 1984
HAILEY, ID 83333 R
| FEGEIVER
. . l“] lE hj =] IJ : i Pl
2. Date of Priority: JUN 12, 1886 U il
3. Source: BIG WOOD RIVER Trib. to: MALAD RIVER i ~ 1990
4. Point of Diversion: Dagariment of Waier Resources
Seathern Regioe Office
Township Range Section 1/4 of 1/4 of 1/4 Lot County
02N 18E 36 SW NW BLAINE

5. Description of diverting works:
DITCH

6. Water is used for the following purposes:

Purpose From To C.F.8 {or) A.F.A.
IRRIGATION 04,01 10/15 0.400
7. Total Quantity Appropriated is:
0.400 C.F.S. (and/or) A.F.A.
8. Total consumptive use is 45.0 Acre Feet Per Annum,

9. Non-irrigation uses:

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
0lN 18E 13 'SE SE IRR i5.0
Section Acres 15.0
Total Acres 15.0

A37-00353C Page 1 Date: 01,/23/90



11,

12.
13.

14,

15.

Place of use in counties: BLAINE
Do you own the property listed above as place of use? YES

Other Water Rights Used:
A37-00363D

Remarks:
CLAIM BASED ON 37-0353 DECREE, SPLIT OFF FROM PART A.

Basis of Claim: DECREED
Case Number:
Court :
Decree date:

Decree Plaintiff vs Decree Defendant

A37-00353cC Page 2 Date: 01/23/90

s,
'ﬁﬁyeé"ZJ&so

4&3



16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the

foregoing document are true and correct.
Signature of Claimant(s): @ /} %A Date: ..Z"‘ f-—-fy

Date:

State of Idaho )
} SS.

County of ’]Z;é; }E;ﬂ{; )

Subscribed and sworn (or affirmed) before me tii

of J=l. 19 Fo

/ 5%

Notary Public

Seal .
Residing at K[A_ Lol T,
-
My Commission Expires (p/?:;/?g—
A37-00353C Page 3 Date: 0”%;3/90
Ca
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Page / of 6 . STATE OF IDAHO . Transtfer No. M

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1 ‘ APPROVED

Name of applicant _Gus Chek Phone ___788-3779
Post Office address P. 0. Box 1984, Hailey., ID 83333

A. PURBOSE OF TRANSFER
1. O Change point of diversion [J Add diversion point{s) @ Change place of use
O Change nature of use B Change perlod of usa 0 Other

2. Describe the reason for the proposed changes . The 1886 water jis not needed on the property, ag =
—there is enough 1883 fo take care of the place.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHAMGE

1. Right Number Priority Amount Nature Period of Use .
: {cfs/ac-it) of Use
37-00353pant _ 6-12-1886 020 _  _ Irrigation __Aprl 1o _Novl
.. o
- _to
. to
2. Yotal amount of water being transferred Y50 .20 cubic feet per secondandfor —______ acre-feet per annum.
3. Sourceof water _____Big UWood River ‘ tributary to Malad River
4. Polnt(s) of Diversion: No Change <
Lot { % Y ¥ | Sec. | Twp. | Rge. County Local name for diversion
SW ] NWJag 2N 118F [Blaine - Headga_t_e_&_—ﬁéé:m Canal
NE | SEJ13 JIN hiBe § ™ Re-diversion fron Beitonie Canal

5. Lands irrigated or place of use: '
NE % NW % SW . SE %

CINEVINWYHESWK | SERINEVINWK] SWY% | SE% |[NER| NWR ] SWR]| SEY NE % JNW % SWY | SER

Totals

Twp. ] Rge. | Seac.

N | I8F |13 6.6 I

Total acras 6.

P P R O T Y A TR L T A SR D iy FRRRA S BT S - v g
oy §



Page a" of 6 Transfer Nn.M

PART 1

6. General information:
a. Description of diversion system __Existing capal & ditch to P/U. Additional ditch & ditch
—pump to be jnstalled.

b, Are the lands from which you proposs to transfer tha water right subject to any liens, deeds of trust, mortgages, or
contracts? XX Yes No. If yes, provide a notarizad statement from the holder of the llen, daed of

trust, mortgage or contract agreeing to the proposed changes.

c. Describa the affect on the land now irrigated if the place of usa Is changed pursuant to this transfer:

land will continue fto_be irrigated with 1883 decreed water.

d. Remarks: ’ ' ;

_Mater is being sold to Douglas Driever for use on Lot 9 of Dean Ranch Subdiv.
_Iransfer js mads o split SRBA Claim A37-00353C. Please send cony of transfer with
Eo ] lI I l’ E = I E g B _auzz “ c] ID 83333 ) - toa

This transfer application is.based on data claimed under SRBA.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to cartify that | have examined Agplication for Transfer of Water Rights No. 37-00353A

And said application is hereby APPROVED , subject to the following limitations and cenditions:
See attached sheet for conditions of approval.

Witness my hand this




1.

o o«

ATTACHMENT
CONDITIONS OF AFPPROVAL

Transfer of Water Right No. 37-00353A
Transfer No. 3678

The change authorized by this transfer shall be accomplished
within (1) year of the date of this approval.’
Failure to comply with the conditions of this transfer is
cause for the directer to issue an order to show cause why
the approval of the transfer should not be rescinded.
Approval of this transfer does. not preclude the opportunity
for review of the validity of the water right.(s) in the
ongoing Snake River Basin Adjudication.
Use of water under this water right is subject to contrel by
the watermaster of State Water District No. 37, Big Wood
River.

This right when combined with all other rights shall
provide no more than 3.0 afa per acre for the lands above.

Dated this 7 ~ day of Wr , 1991.

[

L. GLEN SAXTON
Chief, Water Allocation Bureau

3 o s AT R P B S i e -
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{
STATE OF IDAHO .
EPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
{Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECOHDED
1. Right evidencad by:
a. DecreaNo,. _37-00353A  pacreedto _James_Johnsan
incasaof .S, C. Frost, Ft AJ vs. —.Alturas Watey Company, Et. A1,
duted 12-13-1909 In—Fourth Dstrict county of —_Lincoln
b. License No, __ Issued by tha ldaho Department of Water Resources.
e. Claim No. on flle with the Idako Departmant of Water Resources.
d. Transter No. 2948 which produced this right.
2. Attach a copy of |as1 year's tax notice for the property to which the watar right is appurtenant or other documents which
show ownarship. Labet document as attachmant A, Check appropriate box below:
. 0 Tax Notice [J warranty Deed I3 Otnor Deed nf Sale
3. Sourcs of water Big Hood River tributary to ~Ma Tc:“ River
4. Date or priarity 6-12-188F
5. Water Is used for the tollowing purpose:
amount 5.0 cfs tor —__Irrrgation  purposes trom Apr 1 to__HNov 1
{cfs/ac-ft)
amount for purposea from L]
fcfa/ac-ft}
amount for purpases from to
{efasac-ft)
6. Total amount of water under right 8.0 cuble feet per second and/or acre-lest par annum.
7. Point(s) of Diversion;
Lot | % Y % | Sec. | Twp. | Rge. County Local name for diversion

W Mg )36 2HTT laine Headgate #45 & Dictriet Canzl

8. Landa irrigatad or place of use:

NE % NW % SW % SE ' , '
TWP‘ RQE. Sec. NEW|NWUSWRISER]NER]INWR] SWS | SEY [INEX | NWY]SWY%T SE% [NE%XINW% {aww | SE% - TO‘!IO
185113 X N RN I &
24 X ‘ '
"\ Total agres

9, Describe any other water rights usad for the same purpose as described abova 320363

* oy



Page 5" of & r.' PART 2 f-. Transfer NO.‘M

! {

10. To your knowledge, hos any portion of this weter right undergone a parlad of flve or more consecutive years ol non-use?

Unknovin it yes, describe

8. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(if the entire right /s te be changed by the applican!, omit part B and C.}

1. amount 0.20 cfs for Irrig, purposas from Aor 1 to Noy 1
(cfis/ac-t
amount : : {or purposes from to
(cfs/ac-it)
amount tor - purposss lrom to
(ets/ac-It)
2. Point{s) of Diversion; e
Lot | % Ya Y% | Sec. } Twp.jRga. County Local name for diversion
SUb MM 13 toN | 18FERlaine Hes {strict Canal ‘
ME P SE 873 B9M P I18E) M Re-diversion from District Canai

3. Lands irrigated or place of use:

NE s NW Y SW SE " R
Twp.1 Rge. | Sac. NE%|NWR] 3w | SER| NEW] W R Swy | SEw INES{NWR | SW% ] SEw NEW [NWR]Sws | SE% Totals
. ase: 13 L5 2.5
Total acras 7.5
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if thers is no change)
1. amount 5.8 ¢fs for Irrig. - purpases from Apr 1 to__Nov_1
{cis/ac-ft}
amount for purposes from to
{ets/ac-t) . .
amount for purposes from to
(cis/ac-f1)
2. Point{s) of Diversion: Same
Lot | % Ya % | Sec.}Twp.]Rge. County Local name for diversion
3. Lands irrigated or ptace ofuse:  Same
1 w "~ - . 1. 1 1
1 Two.| Rge. | Sec. ME Y% NW % SW Y SE Vs Totala

RE%|INWURISWH | SEUENEAINWRI OWY% | SE% INER]{ NWH [ SWR | SE% INER[NW% | SWK | SE%

Total Acras
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Transfor No.

@

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

of

5

Fage

PART 3

A. Draw amspor uu-cﬁ a USGS map Indicating tire new polni(s) of diversion and/cr the new place of use Tor rights

mcribed

In part 1. Clearly deplct the land by section, lownship and ringeé number.
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Page b of Q Transter No,_i‘?_@i

PART 3
B. CHANGES IN NATURE OF USE ’
1 New Nature of {Jse Amount == Hours/deys/year Period of Use
{cls/ac-Tt)
to
to

2. Quantity and quality of return flows and location of discharge:

3. Describe sffacts on oins: water uses resulting from the proposed change:

I nareby assert that no one will be Injured by such change and that the change does not constitute an enlargemsnt In use’
of the original right. The information contained in this application is true to the best of my knowledge.

| understand that any wiliful misrepresentations made In this application may resuit in volding its approval.

(Signature of Applicant)

Subscribed and sworn to before me this M&&L__day of AT 189
F
Rugis Fells Tdeo tNotary Public)

My commission explras July 18,1995
_ FOR DEPARTMENT USE ONLY
Trans{er contains _'5__.pagas and _ﬁ___,qttnchments
Received by Date - Q.R-f 0 — -. Protest filed by
Prelim. check by @ é Fee EQPJ_ML
Recolpted by TQ% Date 4% 4'9 0
Published in . ‘e Copies of protest forwarded by
fub, dates 5_ 9 ¢ %’/ 6, g . Hearlng held by Date
Watarmaster recommendation requested on ... /, | X Recammended for U approvai [ denlal

rac'd, 5/9/ Pa - by

Copy of transter sent ta llan halder
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l STATE OF IDAHO <
DEPARTMENT OF WATER RESOQURCES

TRANSFER OF WATER RIGHT

TRANSFER NC. 38679
WATER RIGHT NO. 37-00353F

This is to certify that: GUS CHEK
PO BOX 1984
HAILEY ID 83333

provided the conditions listed below are met.

DIVERSION ANMUAL
BENEFICIAL USE PERIOD OF USE RATE YOLUME
IRRIGATION 04/15 to 10/15 ‘0.20 CFS 26.3 AF
SGURCE TRIEUTARY OF
BIG WOOD RIVER MALAD RIVER
Priority: 06/12/1886
LOCATION OF POINT(S) 6? DIVERSION: SWNW , Sec. 36, Township 02N,

BLAINE County

PLACE OF USE: IRRIGATION

TWN_ RGE SEC ACRES " ACRES ACRES
OlN 19E 18 SWSW 7.5

Total number of acres irrigated:

CONDITIONS/REMARKS:

l. Use of water under this water right will be regulated by the
watermaster of State Water District No. 37.

2. This right when combined with all other rights shall provide no
more than 3.5 afa per acre for the lands above.

3. The change authorized by this transfer shall be accomplished
within one (1) year of the date of this approval.

4. Approval of this transfer does not preclude the opportunity for
review of the validity of the water right(s) in the ongoing
Snake River Basin Adjudication.

5. Failure to comply with the conditions of this transfer is cause
for the director to imsue an order to show cause why the approval
of the transfer should not be rescinded.

has requested & change to the above captioned water right{s). This change in water
right(s) is authorized pursuant to the provisions of Section 42-222, Idahe Ccde,

Range 1BE

TOTAL

7.5
7.5

o — B b -

Hisy™

B L

e 14w

 wanm e

T
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TRANSFER NO. 3679
WATER RIGHT NC. 37-00353F

CONDITIONS/REMARKS: ! (
Dated this ; day of . 19_7}-

“Chief, Water Alloc. Bureau /

4 msm gy Ry -

PR Y ]

e B e bt b Bk i W R ba 4
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Strte of Idaho

DePARTMENT OF WATER RESOURCES

Southern Region, 222 shoshone St. East, Twin Falls, Idaho 83301 (208) 736-3033

CECIL D. ANDRUS A, KEITH HIGGINSON
Govemor Director

16-Nov-~19593

DOUGLAS DRIEVER
PO BOX 2072
HAILEY ID 83333

RE: Amendment of SRBA Claim #A37-00353C - GUS CHEK
Dear Claimant:

Pursuant to the approval of Transfers No. 3678 & 3679, the above
referenced Notice of Claim in the Snake River Basin Adjudication has
been amended to conform with the transfers and resulted in a split of
that right into parts URASRMNG -(M¥fevér) and A37-00353H
(Kantenwein). Please find enclosed a printout of the way your claim
record has been modified. Please look the modified record over
carefully to be sure it correctly reflects your intended change. If
you have guestions please feel free to contact this office.

Sincerely,

e

Jeanie Robertson
Records Clerk

Encl:
cc: GUS A. CHEK

PO BCX 1984
HATLEY ID 83333

M\CROF\LMED
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A37-00353G
Date Received: 7/28/1988
Receipt No: X727777
Received By:

AMENDED NOTICE OF CLAIM TO A WATER RIGHT AMENDED
ACQUIRED UNDER STATE LAW
1. Name: DOUGLAS DRIEVER 208-788-2991
Address: PO BOX 2072
HAILEY ID 83333
2. Date of Priority: JUN 12, 1886
3. Source: BIG WOOD RIVER Trib. to: MALAD RIVER

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
02N 18E 36 5w NwW BLAINE

5. Description of diverting works:
EXISTING CANAL & DITCH TO P/U, ADD. DITCH & PUMP TO BE INSTALLED

6. Water is used for the following purposes:

Purpose From Tao C.F.S8 {or) A.F.A.
TRRIGATION 04/01 11/01 0.200 18.00
7. Total Quantity Appropriated is:
0.200 C.F.S. (and/or) 18.00 A.F.A.
8. Total consumptive use is 15.0 Acre Feet Per Annum.

9. Non-irrigation uses:

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
01N 18E 13 SE SE IRR 6.0
Section Acres 6.0
M g,aoF\LMED
Total Acres

net 2k W

A37-00353G Page 1 Date: 11/16/93



11. Place of use in counties: BLAINE
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
A37-00363D

14. Remarks:
CLAIM BASED ON 37-0353 DECREE, SPLIT OFF FROM PART A.
hkkhkhkhkhhkkhhhkhkrkhhhhhkhhhkhhkhhhrkhhhhkhhkhkkhkkhkhkhrhkhhhkhhhhrhhkhhhkkd
THIS CLAIM RESULT OF APPROVED TRANSFER NO. 3678:

1. THE CHANGE AUTHORIZED BY THIS TRANSFER SHALL BE ACCOMPLISHED
WITHIN ONE (1) YEAR OF THE DATE OF THIS APPROVAL.

2. FATLURE TO COMPLY WITH THE CONDITIONS OF THIS TRANSFER IS
CAUSE FOR THE DIRECTOR TO ISSUE AN ORDER TO SHOW CAUSE WHY
THE APPROVAL OF THE TRANSFER SHOULD NOT BE RESCINDED.

3. APPROVAL OF THIS TRANSFER DOES NOT PRECLUDE THE OPPORTUNITY
FOR REVIEW OF THE VALIDITY OF THE WATER RIGHT(S) IN THE
ONGOING SRBA.

4. USE OF WATER UNDER THIS WATER RIGHT IS SUBJECT TO CONTROL BY
THE WATERMASTER OF STATE WATER DISTRICT NO. 37, BIG WOOD
RIVER.

5. THIS RIGHT WHEN COMBINED WITH ALIL. OTHER RIGHTS SHALL PROVIDE
NO MORE THAN 3.0 AFA PER ACRE FOR THE LANDS ABOVE.

15, Basis of Claim: DECREED
Case Number:
Court

Decree date: !/

Decree Plaintiff vs Decree Defendant
16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

A37-00353G Page 2 Date: 11@@%?-9
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WATER RIGHT 37-00353 ORIGINALLY DECREED TO JAMES
JOHNSON DATED 6/12/1886

20 TS5 1 Oct. 27, 1677 letter from M. D. Dean, confirming sale of 20 inches
1886 water to Jerry Lee Johnson.

2. Feb. 16, 1978 Warranty Deed from Jerry Lee Johnson to Marvin
Lotspeich, confirming sale of 20 inches of 1886 water. Lot 17 Block 1,

A'3. March 10, 1980 Warranty Deed from Marvin Lotspeich to Harry L.
Oppenheimer, confirming sale of 20 inches of 1886 water. Lot 17 Blk 1.
4o ~. [#1:3=Claim No. 37-353E]
4. Oct. 28, 1977 letter from M. D. Dean, confirming sale of 40 inches

1886 water to Robert Kie . t .

. 4 = Nt Clanmod 1o SR o G hidit at Bx, N, at 4
S. Oct. 29, 1977 letter from M. D. Dean, confirming sale of 20 inches
1886 water to Ed Stricker. Block 1,

20 [45 = Claim No. 37-353B]
=% 6. Nov. 1, 1077 letter from M. D. Dean, confirming sale of 20 inches

g 1886 water to Gus Chek. [#6 = Originally claimed as 37-353C.

Subsequently split into 37-353G and 37-353H.]
7. Oct. 4, 1991 letter confirming Gus Chek sold 10 inches 1886 water to
Douglas Driever. Also sce TR# 3679,

[#7 = Claim No. 37-353G]

= 8. June 25, 1982 notarized letter from M. D. Dean, confirming sale of
180 inches 1886 water to Robert Gardner.
2o [#8 = Claim No. 37-353D]
gg. June 25, 1982 notarized letter from M. D. Dean, confirming sale of 20

190

inches of 1886 water to John Peterson.

3001' I
10. Nov 3, 1993 Quit Claim deed from John Pcterson to J Karl Bick,
confirming sale of 20 inches 1886 water
[#9-10 = Claim Nos. 37-353]
< 11. Approved transfer of 20 inches of 6/ 12/ 1886 #37-00353 in the
name of Robert Fosnot.
"3 P ¢ [#11 = Claim No. 37-11688, which was split into rights 37-21145 and

37-21146. Subsequently 37-21165 was split into 37-22042 and 37-22043.]
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE - REGEIVE[

STATE OF IDAHO AUG 27 1837
Department of Water Resourc-
Southem Region
IN THE MATTER OF A CALL FOR )
DELIVERY OF WATER RIGHT NO. ) AMENDED e
37-0353 TO OLSEN LIVESTOCK ) PRELIMINAB}’___QB_D.EP-—— -
CONSULTANTS, INC. ) M
) Allen
pougd
Terty
Scott Campbell, an attorney representing Olsen Livestock Cc Gary
delivery .of 0.40 cfs (20 miners inches) of water from the Big Weod 1 CoreY
37-0353. After reviewing the files and records of the Department, W. Steve
County, the Department of Water Resources enters the following Finc Jeame a
of Law, and Preliminary Order. Georg!
: Frank
Kelly
Jim 7 ﬂ-g o’
FINDINGS OF FACT Marty
_ Tara ":z___ﬁ—’
1. Water Right No. 37-0353 was decreed to James Johnson . Trish ‘Z—’.?,_;ZZ
et al vs. Alturas Water Co., etal. The right is for 6.4 cfs (320 miners inc. plian B —AA-
the Big Wood River for irrigation of the E1/2SE1/4 of Section 13 and the Dan R
24, TIN RI8E, B.M., Blaine County (approximately 160 acres). The wat G to ADIA—
diverted into the Wood River Valley Irrigation District No. 45 canal locatt Re

SW1/4NW1/4, Section 36, T2N, RI8E, for delivery to users of the water.

- putity of right
No. 37-0353 is June 12, 1886,

2. The decreed place of use for right No. 37-0353 was divided in the early 1970's
into an 18 lot subdivision known as the Dean Ranch Subdivision. The records of the Department
and Water District 37 indicate that nght No. 37-0353 was appurtenant to and used upon the
decreed place of use up to the time thie land was subdivided and on some of the subdivision lots
and other land each year thereafter. Lot 2, Block 1 of the subdivision has not been irrigated for

more than 10 years as evidenced by a review of aerial photographs and other information
available to the department.

3. Olsen Livestock Consfultants, Inc. claims ownership of Lot 2, Block 1, Dean

Ranch Subdivision. The deeds in the chain of title filed with Blaine County for this lot from the
creation of the subdivision to the prejsent are summarized as follows:

a M.D. and Katherine Dean deeded Lot 1 (approximately 8 acres) and Lot 2
{(approximately 10 acies) with appurtenances to Charles A. and Debra Anne Cuctis
on November 1, 1974. Appurtenant water rights were not specifically described.

AMENDED PRELIMINARY ORDER, Page 1



4.

b. Charles A. and D, Anne Curtis deeded Lot 1 with appurtenances to Robert

E. Fosnot on October 19, 1978, Appurtenant water rights were not specifically
described.

c. Charles A. and Debra Anne Curtis deeded Lot 2 with appurtenances to
Dean R. and Judene Call on December 5, 1978. A water right with an 1887
priority date for 20 inches was specifically included.

d. Dean R. and Judene Call deeded Lot 2 with appurtenances to Robert D.
and Sharyl M. Head on August 5, 1991. A water right with an 1887 priority date

for 20 inches was specifically included.

€. Robert D. and Sharyl M. Head deeded Lot 2 with appurtenances to Olsen
Livestock Consultants, Inc. on September 25, 1996. Appurtenant water rights
were not specifically described.

Blaine County does not have any record of deeds transferring title of any part of

Water Right No. 37-0353 separately from the appurtenant land during the time period of
December 15, 1969 (the date the land was deeded to M. D. Dean) to November 1, 1974 (the date
of the initial sale of Lot 1 and 2).

5.

As of July 22, 1997, Water District 37 records listed the following as the current

owners of water right No. 37-0353:

a. Harry L. Oppenheimer (20 miners inches) based upon a letter dated
October 27, 1977 from M. D. Dean confirming the sale of the water to Jerry Lee
Johnson, 2 February 16, 1978 warranty deed from Jerry Lee Johnson to Marvin
Lotspeich, and a 1980 warranty deed from Marvin Lotspeich to Harry L.
Oppenheimer.

b. Ed Stricker (20 miners inches) based upon an October 29, 1977, letter
from M. D. Dean confitming sale of the water to Mr. Stricker.

c. Reid Kantenwein (10 miners inches) based upon IDWR approved transfer
No. 3679 filed by Gus Chek. Mr. Chek's ownership was based upon a November
1, 1977, letter confirming sale of 20 inches of water to Mr. Chek by Mr. Dean.
Mr. Chek subsequently sold 10 inches to Douglas Driever. The water is to be
used upon 10 acres in the SW1/48W1/4, Section 18, TIN R19E. Based upon
approved permit No. 37-08660, the 10 inches of water held by Kantenwein under
right No. 37-0353 is to be left undiverted from the Big Wood River to mitigate
depletions in flow of the river resulting from pumping ground water under Permit
Neo. 37-08660.

AMENDED PRELIMINARY ORDER, Page 2
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d.  Douglas Drieveri(10 miners inches) based upon an October 4, 1991 letter
from Gus Chek confifming sale of the water and Transfer No. 3679 approved by
the department.

e. Robert Gardner (180 miners inches) based upon a June 25, 1982 letter
from M. D. Dean confirming sale of the water to Mr. Gardner.

f. T Karl Bick (20 miners inches) based upon a June 25, 1982 letter from M.
D. Dean to John Peterson and a quit claim deed dated November 3, 1993 from
John Peterson to J Karl Bick.

g. Robert Fosnot (20 miners inches) based upon Transfer No. 2948 approved
by the department.

The records of Water District 37 list a current owner for 280 inches of the 320

miners inches) of right No. 37-0353. Olsen Livestock Consultants, Inc. is not listed as a current
owner by the water district. The watermaster records indicate that an assessment has not been
paid for delivery of water for use on Lot 2, Block 1, Dean Ranch Subdivision since 1982 or

earlier.
7. The following have claimed portions of right 37-0353 in the Snake River Basin
Adjudication (SRBA):
) A37-0353 ) Ka;l & Judith G. Bick 20 miners inches
(This claim was originally filed by John Peterson.)
b A37-0353B Edward & Jeannine Stricker 20 miners inches
L-cC. A37-0353D Robert & Kathryn Gardner | 180 miners inches
L. A37-0353E Harry L. Oppenheimer, Jr. 20 miners inches
6. A37-0353F William R. Long 10 miners inches
'/f A37-0353G Douglas Driever 10 miners inches
(This is one half of claim A37-0353C filed by Gus Chek.)
g A37-0353H Reid Kantenwein 10 miners inches
(This is one half of claim A37-0353C filed by Gus Chek.)
h. A37-0353) Tom Olsen 13.5 miners inches
v A37-11688 Paul R. & Robert E. Fosnot 20 miners inches

(This claim is based upon water right No, 37-0353.)

AMENDED PRELIMINARY ORDER, Page 3



8. The SRBA claims on file total 303.5 miners inches.

9. The Water District 37 records show that Wood River Valley Irrigation District
No. 45 has paid the Water District 37 assessments for 1997 for Gus Chek and for 1996 and 1997
for Robert Kierstad. The chain of title for Lot 9, Block 1, Dean Ranch Subdivision indicates that
the ownership interest of Robert Kierstad was reassumed by M. D. Dean in 1978 or 1979.
Letters in the files of Water District 37 indicate that any ownership interest of Mr. Kierstad in the
40 inches of water was also reassumed by Mr. Dean.

10.  The Department, Water District 37, and Blaine County records do not show the
transfer of an 1887 water right to Lot 2, Block 1, Dean Ranch Subdivision.

11.  Water District 37 has been active each year since 1974 and earlier.

12.  Rule 104 of the "Rules of Procedure of the Idaho Department of Water
Resources", IDAPA 37.01.01, authorize the department to initiate a formal proceeding by issuing
an informal determination that will become final in the absence of further action by the person(s)
to whom the document is addressed. .

13.  Wood River Valley Irrigation District #45 indicates that because of the long
delivery ditch, a right of less than 20 inches cannot be delivered to Lot 2, Block 1, Dean Ranch
Subdivision. District #45 recommends that the ownership records be clarified for the 40 miners
inches attributed to Robert Kierstad under Water District 37 records by dividing it between Olsen
Livestock Consultants and Tom Goicoechea, owner of Lot 3, Block 1, Dean Ranch Subdivision.

CONCLUSIONS OF LAW

1. Water right No. 37-0353 has not been forfeited as evidenced by the Water District
37 records of delivery and use, although use has not occurred on Lot 2, Block 1 Dean Ranch
Subdivision for many years. B

2. Lot 2, Block 1 Dean szmch Subdivision was included in the decreed place of use
of water right No. 37-0353. Unless a change in place of use was made in accordance with a
valid transfer procedure, water right No. 37-0353 is prorated uniformly to the place of use; i.e., 2
miners inches to each acre of the place of use, Crow v, Carison, 107 Idaho 461 (1984).

3. A water right is an appurtenance to the land and passes by conveyance of the land
unless it was specifically reserved in the deed or it can be clearly shown that it was known to
both parties that the water right was not intended to be conveyed. Russell v. Irish, 20 Idaho 194,
118 P. 501 (1911). Because the 1974 deed from M. D. and Katherine Dean to Charles A. and
Debra Anne Curtis did not specifically reserve water rights from the sale, a proportionate share
of water right 37-0353 remained appuirtenant to the parcel. Deeds and letters confirming the sale
of portions of the decreed water right issued by M. D. Dean subsequent to the 1974 deed to
Curtis purporting to convey water rights could not have moved the water right from Lot 2.

AMENDED PRELIMINARY ORDER, Page 4



4. The reference to an "1887" water right in the chain of title to Lot 2, Block 1, Dean
Ranch Subdivision, appears to be a typographical error in describing the appurtenant May 12,
1886 priority water right because documentation has not been found to associate an 1887 priority
water right with Lot 2, Block 1, Dean Ranch Subdivision. The inclusion of this reference to a

water right in the deed to Mr. Call indicates that Mr. Curtis understood that a water right was
appurtenant to Lot 2, Block 1, Dean Ranch Subdivision.

5. Section 42-607, Idaho Code, provides that a water user can not adversely possess
the water rights of another user in an active water district.

6. The information available to the department indicates that a proportionate share of
water right No. 37-0353 is appurtenant to Lot 2, Block 1, Dean Ranch Subdivision owned by
Olsen Livestock Consultants, Inc. The watermaster of Water District 37 should be instructed to
deliver the water to the authorized point of diversion for delivery and irrigation use.

7. Because some of the persons presently owning part of water right No. 37-0333 are
not claiming ownership and are not calling for delivery under the right, the watermaster can
satisfy the Olsen Livestock Consultant, Inc. call without otherwise changing the delivery to those
entitled to use the water.

8. Mr. Tom Goicoechea has not asserted a claim to own a part of right No. 37-0353.
If he or others having a potential ownership claim to right No. 37-0353 make a call for delivery
and provide information to support ownership, IDWR will consider the validity of the call by
providing notice to other affected users and providing opportunity to participate. A ruling by
IDWR with respect to a ¢all, including the present Olsen Livestock Consultants, Inc. call, is an
interim determination subject to review and revision by the SRBA Court.

9. IDWR is not authorized to divide or otherwise assign the 40 miners inches at one time
shown in the Water District 37 records as owned by Robert Keirstad to satisfy the call by Olsen

Livestock Consultants, Inc. or any other claimant. The order to deliver 20 miners inches to
Olson Livestock Consultants, Inc. should not be viewed as making such a determination.

ORDER
IT IS, THEREFORE, HEREBY ORDERED:
1. The watermaster of Water District 37 is instructed to deliver 0.40 cfs of water
right 37-0353 with a June 12, 1886 priority date to the Wood River Valley Trrigatiofi District No.
45 headgate in the SW1/4ANW1/4, Section 36, T2N, R18E for use by Olsen Livestock

Consultants, Inc. Prior to delivery of the water under this order, Olsen Livestock Consultants,
Inc. shall have paid any applicable Water District 37 assessments.

AMENDED PRELIMINARY ORDER, Page 5



2. This Order does not constitute a determination that Olsen Livestock Consultants,

Inc. has a right-of-way, easement, or other necessary authorities and approvals needed to convey
water through the Wood River Valley Irrigation District headgate and canal system.

3. This Order is a preliminary determination subject to revision if additional
information is submitted indicating that water right No. 37-0353 is no longer appurtenant to Lot
2, Block 1, Dean Ranch Subdivision. All persons receiving this order and others using or
claiming the use of water under right No. 37-0353 have the opportunity to seek reconsideration
or file exceptions in accordance with Rule 730 of the "Rules of Procedure of the Department of
Water Resources,” IDAPA 37.01.01.

4. Ownership of water right no. 37-0353 will be finally fully determined by the
SRBA District Court.

Signed at Boise, Idaho, this _~ Stac;ay of August, 1997.

N CAp

“NORMAN C. YO /
Administrator
Water Management Division

AMENDED PRELIMINARY ORDER, Page 6



CERTIFICATE OF MAILING
I hereby certify that on the 25+ Iﬁay of August, 1997, I served a true and cotrect copy

of the foregoing document on the following person(s) by mailing in the U.S. mail, first class,
with the correct postage affixed thereto:

Scott Campbell E. Lee Schlender
Elam & Burke PO Box 296
PO Box 1539 Hailey, Idaho 83333
Boise, Idaho 83701
Edward and Jeannine Sticker
¥ Karl and Judith G. Bick 10767 State Highway 75
PO Box 2014 Bellevue, Idaho 83313
Sun Valley, Idaho 83353
Douglas Driever
Gus Chek PO Box 2072
PO Box 1984 _ Hailey, Idaho 83333
Hailey, Idaho 83333
Harry L. Oppenheimer, Jr.
Robert and Kathryn Gardner 246 Summit Drive
PO Box 470 : Corde Madera, California 93925
Bellevue, Idaho 83313
Reid Kantenwein
William R. Long PO Box 1525
11710 Mayfield Avenue Hailey, Idaho 83333

Los Angeles, California 90049
Paul R. Fosnot

Robert Eatl Fosnot 837 Laurel Avenue
PO Box 290 Pomona, California 91767
Bellevue, Idaho 83313
DEBORAH DREW-ELLIS
Legal Secretary

AMENDED PRELIMINARY ORDER, Page 7



Exhibit
K |



Form No. 42-1400 (2) a 1/88

[N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION \dent. Number 5/ -0035834
OF RIGHTS TO THE USE OF WATER FROM - DatoRecelved . Amind 9/3/o8 see—
THE SNAKE RIVER BASIN WATER SYSTEM Recelpt Number
| AMENDED |
NOTICE OF CLAIM RECEIVED
TO A SEP g2 1998
WATER RIGHT Departmens of Waler Resouroas
ACQUIRED UNDER STATE LAW Southem Roglon
Please type or print clearly
1. Name of Claimant (3} O1sen Livestock Consulting Phone (208 ) 323-1555
Malling Address 228 S. Cole Road, Boise, ID zZip 83709

2. Date of Priority (Only one (1) per claim) _6-12-1886

3. Source of water supply (a) _Big Wood River
which is tributary to (b) Malad River

4, a. Location of existing polnt of diversion ls: Township _02%  Range 18E  Section _36 |

_NE 1/40f _SW_ 1fsaof _NH_ 1/4, Gowe. Lot BM, Countyof _Blaine
Additional points of diversion i any:

b. If instream flow, beginning point of claimed Instream fiow is:
Township Range Section , 1/4 of 1/4 of 1/4,

Govt.Lot ___ B.M., Countyof
ending point Is: Township Range Sectlon , 1/4 of 1/4 of
1/4, Govt Lot _______ B.M., County of
5. Description of existing diversion works (Dams, Reservolrs, Ditches, Wells; Pumps, Pipelines, Headgates , Etc),

including the dates of any changes or enfargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of eachwell. _Wood River Irrigation District, headgate,

canal, unnamed lateral ditch

PN W
(( {{ WL\
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6. Water is claimed for the following purposes:

o

{bath dates are Inclusive) (cts) (acre feet)
For _ Irrigation pupososfrom _ 4/14  to _ 10/15 amount _ .40 or
For purposes from to amount or
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) .40 {cts) and/or (b) (acre feet)
8. Total consumptive use claimed is acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc.)

10. Description of place of use:
a. If water s for irigation, indlcate acreage in each subxiivision In the tabulation below.
b. Ifwater is used for other purposas, place a symbol of use {(example: D for Domestic)
In the corresponding place of use below. See Instructions for standard symbols.

TWP | RNG |SEC NE 1/4 NW 1/4 SW1/4 SE1/4 Potals
NE/4] N1 /4 F-lw. SE174 [KE174 (M1 76 |sWise | SE174 INE1 74 | Wit z4 BU1/6 Fem NE1/4 [RWi/4 JSu174 ISE1/4
o1N] 18€] 24 10 10
Total humber of acres irrigated 10

11. Inwhich county (ies) are lands listed above as place of use located? __Blaine

12. Do you own the property listed above as place of use? Yes XX No
If your answer is No, describe In Remarks below the authority you have to claim this water right.

13. Describa any other water rights used at the same place and for the same purposes as described above.

nane orNone( }
14. Re ' _Also known as Lot 2, Block 1, Dean Ranch Subdivision
(D s e
W (N
A |
Last Name __Olsen Livestock identNo. _37-00353J Copies; White -State, Yelfow-Claimant

Consulting



b

Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile

Please see attached Exhibit A
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Copies: White-State, Yellow-Claimant

37-00353J

Ident No.

Olsen Ljyvestock

Consulting

Last Name




A
Ty
-"

o
s,

b

License

16, Basis of Claim (check one) Beneficlal Use______ Posted Notice Permit
Decree _yx . .
if appticable provide IDWR Water Right Number __ 372003534
Court_Lincoln Cnty Dist. Ct.  Case Number Decree Date _10-06-09

Plaintiffvs Defendant  S:C. Frost, et al, v. Alturas Water Co., et al.

16. Signature (s)
(a.) By signing below, 1/We acknowledge that 1/We have recelved, read, and understand the form entitled
*How vou wiil recelve notice in the Snake River Basin Adjudicatlon.” (b.) )/We do donot
wish to receive and pay a small annual fee for monthly coples of the docket sheet,
Number of attachments
For Individuals: | do sclemnly swear or affirm that the statements contalned in the foregoing decument are true
and correct.

Signature of Claimant {s) " Date
Date
For Organizations: | do solemnly swear or affirm that | am President _
Title
of Qlsen Livestock Consulting » that | have signed the foregoing
Ocganization
document in the space below as Presu[ent 0lsen Livestock Consultin

QOrganlzeion
anxi that the statements contained in the faregoing d t are true and co
Signature of Authorized Agent

Title and Organization _ President, 01sen Livestock Consulting M

State of Idaho/or )
Ss.
Countyof _/AZ .. ;
et
Subscribed and sworn (or affirmed) before me this A5 = y of /QC@M 19 ?_5

SEAL Notary Public a %{LM

Resngat _ /. S E
My Cormission Expires e,_j// 7/ ; }

Pleasa Print Name

17. Notice of Appearance:
Notice is hereby given that]), _Scott L. Campbell will be acting as altorneyat law on behalf
of the claimant sighing above, and that all notices required by law to be malled by the director to the claimant signing above

Address __Elam & Burke, PO Box_ 1539, Boise, ID 83701

ate _ 9/, 192
71

™ o,
Last Name __Olsen Livestock Ident. Number _37-003534 Copies White-State, Yellow-Claimant
ronsutting
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IN 'I'Hé ETITWC; I.COIJRT OF THE JUDICIAL DISTRICT OF THE STATE OF IDAHO,

J._D\i ) = DJIN AND FOR THE COUNTY OF : _
| : . : Ident. Number: 137-.01;%533'
: . : . o - Date Received: 223/

FEB 23.!%8 : Receipt No: 2

Received By:

apariment of Water Resources
Scythem Region , .
' NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW
" 1. Name: SHERRY . PRICE 208-788-4740
Address: PO BOX 1022 )
BELLEVUE ID ’ 83313
OR : : o .
Name: BRUCE PRICE 208-788-4740
Addrgss: PO BOX 1022 .
BELLEVUE ID _ 833132
2. Date of Pricrity: ' JUN 12, 1886

3. Soqrce: BIG WOOD RIVER Trib. to: MALAD RIVER
4. Point of Diversion: -

Township Range Section 1/4 of 1/4 of 1/4 Lot county
02N 138E 36 SW NW BLATNE

5. Description of diverting works: -
DISTRICT 45 CANAT,

6. Water is used for the following purposes:

Purpose " From To  C.F.S (or) - A.F.A.
IRRIGATION . 04/15 10/15 0.360
7. Total Quantity Appropriated is: .
0.360 C.F.S. (and/or) A-FQA.
8. Total consumptive use is ‘Acre Feet Per Annum.

9. Non-irrigation uses:

1Cc. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
C1N 18E . 24 NE: NE IRR 9.0
‘Section Acres 9.0

A37-00353K Page 1 Date: 02/23/98 -



10. Place of Use: Continded

_ Total Acres 9.0
11. Place of use in counties: BLAINE
12. Do you own the prope;tf listed above as place of gse? iES

13. Other Water Rights Used: ' : ' .

14. Remarks:
PLACED CLAIM ON HOST TEHP AS SHE DECIDED TO RESEARCH WARRANTY

DEED AND WATERMASTER RECORDS TO DETERMINE HISTORY OF WATER‘USE.
SHE MAY COME IN LATER TO FILE THE CLAIM. KKC 2-17-98

T dkkdedded kg g dod ok kok ok k
2/23/1998, DJ:+ CLAIM FILED THIS DAY. PLACE OF USE ALSO KNOWN AS
or 7, BI.OCK 1 DEAN RANCH SUBDIVISION.
15. Basis of Claim: DECREED
Case Number:
Court :

" Decree date: 12/13/1909

'S. C. FROST, ET. AT, ' ATTURAS WATER COMPANY_  FET. AT,
Decree Plaintiff Vs Decree Defendant

'16. Signature(s) -

{a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do .do not wish to receive and pay
a small annual fee for monthly .copies of the docket sheet. .

Nunber of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the

foregoing document are true and rr.et::1:..__._.;“_'j:> . :

Signature of Claimant(s): v /g AL W 2 _—Date: y J- AT ~F¥
. .. - 7 / 7 ’ ]

Date:

A37-00353K Page 2 Date: 02/23/98



State of Idaho )
' : ) 88.

chunty of fstin 5 “g )

Subscribed and sworn (or affirmed) before me this a

. —
of gtzdatmamg?;_ 19 ¢
Seal | -
resiaing at _ PBestal - Tl
My Commission Expires _.%L%ZZEL_

A37-00353K Page 3 Date: 02/23/98
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A37=00353L
Date Received: 8/ 5/1998
Receipt No: 8021400
Received By: e

NOTICE OF CLATIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: TOM GOICOECHEA 208-788-4892
Address: PO BOX 193
HAILEY ID 83333
AND/OR
Name: ANNETTE GOICOECHEA 208-788-4892
Address: PO BOX 193
HAILEY ID 83333
2. Date of Priority: JUN 12, 1886
3. Source: BIG WOOD RIVER Trib. to: MALAD RIVER

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
02N 18E 36 NE SW NW BLAINE

5. Description of diverting works:
WOOD RIVER IRR. DIST., HEADGATE, CANAL,, UNNAMED LATERAL DITCH

6. Water is used for the following purposes:

Purpose From To C.F.S {or) A.F.A.
TRRIGATION 04/14 10/1i5 0.360
7. Total Quantity Appropriated is:
0.360 C.F.S5. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.

9. Non-irrigation uses:

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
01N 18E 24 SE NE IRR 10.0

A37-00353L Page 1 Date: 08/05/98



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
Section Acres 10.0
Total Acres 10.0

11. Place of use in counties: BLAINE
12. Do you own the property listed above as place of use? YES
13. Other Water Rights Used:
14. Remarks:
ALSO KNOWN AS IOT 3, BLOCK 1, DEAN RANCH SUBDIVISION

15. Basis of Claim: DECREED

Case Number:

Court :

Decree date: !/ /

Decree Plaintiff vs Decree Defendant

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): '_/MO-?T\ 6 ufzu‘rﬂb..« Date: Y{/%/? T

Date:

A37-00353L Page 2 Date: 08/05/98



State of Idaho }
} Ss.
County of }

L
Subscribed and sworn (or affirmed) before me this Egdt”day

of ﬁ%. 15 98 SEM
otary Public———

Seal
Residing at Zwor\. deC.LS

My Commission Expires 1%74§/<zaoa

A37~00353L Page 3 Date: 08/05/98
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO @-.- ;;:“ 2 e, - -,
l~ ] o ) ‘:\7
[ | if

IN THE MATTER OF A CALL FOR )
DELIVERY OF WATER RIGHT NO. ) PRELIMINARY ORDER
-37-00353 TO RICHARD AND PAULA )
)
)

ZIKER, TRUSTEES

James Speck, an attorney representing Richard and Paula Ziker, requested delivery of
0.20 cfs (10 miners inches) of water from the Big Wood River under water right No. 37-00353.
After reviewing the files and records of the Department, Water District 37, and Blaine County,
the Department of Water Resources enters the following Findings of Fact, Conclusions of Law,
and Preliminary Order.

FINDINGS OF FACT

1 Water Right No. 37-00353 was decreed to James Johnson in the case of §. C.
Frost, et al v. Alturas Water Co., et al. The right is for 6.4 cfs to be diverted from the Big Wood
River for irrigation of the E1/2SE1/4 of Section 13 and the E1/2NE1/4, Section 24, TIN, R18E,
B.M., Blaine County (approximately 160 acres). The water right has been diverted into the
Wood River Valley Iirigation District No. 45 canal located within the SW1/4NW1/4, Section 36,
T2N, RI18E, for delivery to-users of the water. The priority of right No. 37-00353 is June 12,
1886. )

2. The decreed place of use for right No. 37-00353 was divided in the early 1970%
into an 18 lot subdivision known as the Dean Ranch Subdivision. The records of the Department
and Water District 37 indicate that right No. 37-00353 was appurtenant to and used upon the
decreed place of use up to the time the land was subdivided and on some of the subdivision lots
and other land each year thereafter. Lot 8A, Block 1 of the subdivision has not been irrigated for
more than 10 years as evidenced by a review of aerial photographs and other information
available to the department.

3. Richard and Paula Ziker, as Trustees of the Ziker Family Trust, dated July 20,
1992, claim ownership of Lot 84, Block 1, Dean Ranch Subdivision. The deeds in the chain of
title filed with Blaine County for this lot from the creation of the subdivision to the present are
summarized as follows:

PRELIMINARY ORDER, Page 1



a. On November 19, 1974, M.D. and Katherine J. Dean conveyed by
warranty deed approximately 20 acres in the NE1/4NE1/4, Section 24, TIN,
Range 18E including what is now Lot 8A, Block 1, of Dean Ranch Subdivision to
M. Allyn Dingel and Robert J. Koontz, as tenants in common. The deed includes
appurtenances, but does not describe appurtenant water rights.

b. On October 30, 1979, M. Allyn Dingel and Robert J. Koontz, as tenants in
common, conveyed by warranty deed Lot 8A, Block 1, Dean Ranch Subdivision
(about 10 acres) to Cecil L. Potter and Marguerite Potter, husband and wife. The
deed includes appurtenances, but does not describe appurtenant water rights.

c. On October 17, 1983, Cecil L. Potter and Marguerite Potter, husband and
wife, conveyed by warranty deed Lot 8A, Block 1, Dean Ranch Subdivision to
James B. Stockman. The deed is silent concerning appurtenances.

d. On December 18, 1989, James B. Stockman conveyed by warranty deed
Lot 84, Block 1, Dean Ranch Subdivison to William R. Long and Richard Ziker.
The deed includes appurtenances, but does not describe appurtenant water rights.

e. On January 19, 1990, Richard Ziker conveyed by guit-claim deed Lot 8A,
Block 1, Dean Ranch Subdivision to William R. Long. The deed includes
appurtenances, but does not describe appurtenant water rights.

f. On January 29, 1993, Richard Ziker conveyed by quit-claim deed his
ownership interest in Lot 8A, Block 1, Dean Ranch Subdivision to Richard Ziker
and Paula Ziker, as trustees of the Ziker Family Trust. The deed is silent
concerning appurtenances.

g On June 2, 1993, William R. Long conveyed by quitclaim deed a one-half
{1/2) undivided interest in Lot 8A, Block 1, Dean Ranch Subdivision to Richard
Ziker, a married man as his sole and separate property. The deed is silent
concerning appurtenances.

h. On June 3, 1994, Richard and Paula Ziker, as trustees of the Ziker Family
Trust, conveyed by warranty deed Lot 8A, Block 1, Dean Ranch Subdivision to
themselves as husband and wife. The deed includes appurtenances, but does not
describe appurtenant water rights.

i On June 3, 1994, William R. Long conveyed by warranty deed Lot 8A,
Block 1, Dean Ranch Subdivision to Richard and Paula Ziker, as husband and
wife. The deed includes appurtenances, but does not describe appurtenant water
rights,

PRELIMINARY ORDER, Page 2



j- On January 22, 1999, Paula Ziker conveyed by quitclaim deed Lot 8A,
Block 1, Dean Ranch Subdivision to Richard Ziker, 2 married man as his sole and
separate property. The deed includes appurienances, but does not describe
appurtenant water rights,

k. On October 14, 1999, Richard Ziker conveyed by quitclaim deed Lot 8A,
Block 1, Dean Ranch Subdivision to Richard and Paula Ziker, as trustees for
Ziker Family Trust. The deed is silent concerning appurtenances.

4. Blaine County does not have any record of deeds transferring title of any part of
Water Right No. 37-00353 separately from the appurtenant land during the time period of
December 15, 1969 (the date land was deeded to M. D. Dcan) to November 19, 1974 (the date of
the initial sale of Lot 8).

5. Water District 37 records list the following as the current owners of water right
No. 37-00353:

a. Harry L. Oppenheimer (20 miners inches) based upon a letter dated
October 27, 1977 from M. D. Dean confirming the sale of the water to Jerry Lee
Johnson, a February 16, 1978 warranty deed from Jerry Lee Johnson to Marvin
Lotspeich, and a 1980 warranty deed from Marvin Lotspeich to Harry L.
Oppenheimer.

b. Ed Stricker (20 miners inches) based upon an October 29, 1977 letter from
M. D. Dean confirming sale of the water to Mr. Stricker.

c. Reid Kantenwein (10 miners inches) based upon IDWR approved transfer
No. 3679 filed by Gus Chek. Mr. Chek’s ownership was based upon a November
1, 1977 letter confirming sale of 20 inches of water to Mr. Chek. Mr. Chek
subsequently sold 10 inches to Douglas Driever. The water is to be used upon 10
acres in the SW1/45W1/4, Section 18, TIN, R19E. Pursuant to permit No. 37-
08660, the 10 inches of water held by Kantenwein under right No. 37-00353 is to
be lefi undiverted from the Big Wood River to mitigate depletions in flow of the
river resulting from pumping of ground water under permit No, 37-08660.

d. Douglas Driever (10 miners inches) based upon an October 4, 1991 letter
from Gus Chek confirming sale of the water and Transfer No. 3679 approved by
the department.

e. Robert Gardner (180 miners inches) based upon a June 25, 1982 letter
from M. D. Dean confirming sale of the water to Mr. Gardner.

f. Judy Grigsby (20 miners inches) based upon a June 25, 1982 letter from
M. D. Dean to John Peterson, a quitclaim deed dated November 3, 1993 from

FRELIMINARY CRDER, Page 3



John Peterson to J. Karl Bick, and warranty and quitclaim deeds dated April 17,

1998 from J. Karl Bick to Judy Grigsby.

g Robert Fosnot (20 miners inches) based upon Transfer No. 2948 approved

by the department.

h. Olsen Livestock Counsulting (20 miners inches) based upon an amended
preliminary order issued by the Department on August 23, 1997.

6. Water District 37 records include documents indicating that Robert Kierstad had
an ownership interest in 0.8 cfs (40 miners inches) of right No. 37-00353. Mr. Kijerstad has not
filed a claim in the Snake River Basin Adjudication (SRBA), has not called for water for many
years, and the county records indicate that his ownership interest may no longer exist.

7. The records of Water District 37 do not list Ziker Family Trust as an owner of part
of right No. 37-00353. The watermaster records indicate that an assessment has not been paid
for delivery of water for use on Lot 8A, Block 1, Dean Ranch Subdivision since 1982 or earlier.

8. The following have claimed portions of right No. 37-00353 in the Snake River

Basin Adjudication (SRBA):
a. A37-00353 J. Karl & Judith G. Bick
b. A37-00353B Edward & Jeannine Stricker
C. A37-00353D Robert & Kathryn Gardner
d. A37-00353E Harry L. Oppenheimer, Jr.
e. A37-00353F Ziker Family Trust
. A37-00353G Douglas Driever
g A37-00353H Reid Kantenwein
h. A37-003537 Olsen Livestock Consult.
i. A37-00353K Sherry Price
j- A37-00353L Tom Goicoechea

k. A37-11688 Paul R. & Robert E. Fosnot

20 miners inches
20 miners inches
180 miners inches
20 miners inches
10 miners inches
10 miners inches
10 miners inches
20 miners inches
18 miners inches
18 miners inches

20 miners inches

(This claim is based upon water right No. 37-00353.)
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9, The SRBA claims on file total 346 miners inches. The claims exceed the amount
of the diversion rate authorized by Right No. 37-00353 by 26 miners inches.

10.  The Water District 37 records show that Wood River Valley Irrigation District
No. 45 has paid the Water District 37 assessments for 1997 for Gus Chek and for 1996 and 1997
for Robert Kierstad. '

11.  Water District 37 has been active each year since 1974 and earlier.

12,  Rule 104 of the "Rules of Procedure of the Idaho Department of Water
Resources,” IDAPA 37.01.01, authorize the department to initiate a formal proceeding by issuing
an informal determination that will become final in the absence of further action by the person(s)
to whom the document is addressed.

CONCLUSIONS OF LAW

1. Water right No. 37-00353 has not been forfeited as evidenced by the Water
District 37 records of delivery and use, although use has not occurred on Lot 8A, Block 1 Dean
Ranch Subdivision for many years.

2. Lot 8A, Block 1 Dean Ranch Subdivision was included in the decreed place of use
of water right No. 37-00353. Unless a change in place of use was made in accordance with a
valid transfer procedure, water right No. 37-00353 is prorated uniformly to the place of use; ie.,
two miners inches to each acre of the place of use, Crow v. Carlson, 107 Idaho 461 (1984).

3. A water right is an appurtenance to the land and passes by conveyance of the land
unless it was specifically reserved in the deed or it can be clearly shown that it was known to
both parties that the water right was not intended to be conveyed. Russell v. Irish, 20 Idaho 194,
118 P. 501 (1911). Because the 1974 deed from M. D. and Katherine Dean to M. Allyn Dingel
and Robert J. Koontz does not specifically reserve water rights from the sale, a proportionate
share of water right 37-00353 remains appurtenant to the parcel. Deeds and letters confirming
the sale of portions of the decreed water right issued by M. D. Dean subsequent to the 1974 deed
to Curtis purporting to convey water rights could not have moved the water right from Lot 8A.

4, Section 42-607, Idaho Code, provides that a water user can not adversely possess
the water rights of another user in an active water district.

5. The information available to the department indicates that a proportionate share of
water right No. 37-00353 is appurtenant to Lot 8A, Block 1, Dean Ranch Subdivision. The
watermaster of Water District 37 should be instructed to deliver the water to the authorized point
of diversion for delivery and irrigation use.
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6. The department is not able with the information presently available to determine
which of the persons presently listed in the Water District 37 records as owning a portion of
water right No. 37-00353 are not entitled to the full amount attributed to them. This matter is left
for further determination by the department or the district court. Because some of the persons
listed as owning part of the right are not calling for delivery under the right and have not done so
for several years, thé watermaster can satisfy Richard and Paula Ziker’s call without otherwise
changing the delivery to those entitled to use the water. If calls for water by those entitled to
receive the water exceed the total amount of the right, delivery to each user will be
proportionately reduced until the ownership issue is resolved.

7. A ruling by the Department with respect to a call, including the present Ziker
Farnily Trust cal, is an interim determination subject to review and revision by the SRBA Court.

ORDER
It is, therefore, hereby ordered:

1. The watermaster of Water District 37 is instructed to deliver 0.20 cfs of water
right 37-00353 with a June 12, 1886 priority date to the Wood River Valley Irrigation District
No. 45 headgate in the SW1/4NW1/4, Section 36, T2N, RI18E for use by Richard and Paula
Ziker, as trustee for Ziker Family Trust. Prior to delivery of the water under this order, Richard
and Paula Ziker, as trustees for Ziker Family Trust, shall have paid any applicable Water District
37 assessments.

2. This Order does not constitute a determination that Ziker Family Trust has a right-
of-way, easement, or other necessary authorities and approvals needed to convey water through
the Wood River Valley Irrigation District headgate and canal system.

3. This Order is a preliminary determination subject to revision if additional
information is submitted indicating that water right No. 37-00353 is no longer appurtenant to Lot
'8A, Block 1, Dean Ranch Subdivision. All persons receiving this order and others using or
claiming the use of water under right No. 37-00353 have the opportunity to seek reconsideration
or file exceptions in accordance with Rule 730 of the "Rules of Procedure of the Department of
Water Resources,” IDAPA 37.01.01.

Signed at Boise, [daho this & 7 ~day of December, 1999.

NORMAN C. YOUNV /’
Administrator

Water Management Division
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thex?gﬁday of December, 1999, the above and foregoing
document was served upon the following by placing a copy of the same in the United States Mail,
postage prepaid and properly addressed to the following:

James P. Speck Douglas Driever
Speck & Aanestad - P.O. Box 2072
P.O. Box 987 Hailey, ID 83333

Ketchum ID 83340
J. Karl and Judith G. Bick

Scott Campbell P.O. Box 2014
Elam & Burke Sun Valley, ID 83353
P.O. Box 1539
Boise, ID 83701 Judith Grigsby

P.O. Box 254
Robert and Kathryn Gardner Bellevue, ID 83313
P.O. Box 470
Bellevue, ID 83313 E. Lee Schlender

P.O. Box 296
Robert Earl Fosnot Hailey, ID 83333
P.O. Box 290
Bellevue, ID 83313 Jim Eakin

Wood River Valley
Paul R. Fosnot Irrigation District 45
837 Laurel Avenue P.O. Box 296
Pomona, CA 91767 Bellevue, ID 83313-0296
Reid Kantenwein Bruce & Sherry Price
P.O. Box 1525 P.0. Box 1022
Hailey, ID 83333 Bellevue, ID 83313
Harry L. Oppenheimer, Jr. Tom & Annette Goicoschea
246 Summit Drive P.0O.Box 193
Corde Madera, CA 93925 Hailey, ID 83333
Edward and Jeannine Stricker Lee Peterson
10767 State Highway 75 Watermaster
Bellevue, ID 83313 Water District 37

P.C.Box T

Shoshone, ID 83352

Deborah Drew-Ellis
Administrative Asst., Legal Services
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STATE OF IDAHO .
DEPARTMENT OF WATER RESOURCES

WATER DISTRICT NO. 37 & 37M
P.O.BoxT
Shoshone, Idaho 83352

(208) 886-2451

Norm Young

Idaho Department

Of Water Resources i
P O Box 83720

Boise, Idaho 83720-0098

Dear Norm,

July 30, 1997

3

4

"'. .Mj
LEE R. PETERSON

Whatermaster

RECEIVED
e © 4 997

ment of Walef Resoures

Depart

I thought I should touch base with you concerning the Tom Olson
matter. We received the preliminary order and as a result I have a

couple of questions.

As long as the priority is good we presently deliver the entire 6.40 CFS to
the head of the District 45 Canal diversion. If we deliver an additional
.20 CFS won't that in effect be expanding the water right? Otherwise
whose water are we delivering to Mr. Olson?

Also, Norma and I thought Mr. Olson was claiming right to 20 inches of
water deeded to Dean R. Ca]l during the meeting held in our office? We
understand that his ad_]udJcatlon claim is for 13.50 inches and the
preliminary order is for 10 mches°

We also are concerned about what kind of precedence this will set for
other disputes? :

We really are indifferent as to who receives the water, but how do we
enter this in our Decree Book that is used by our deputy to determine
those individuals that are entitled to the water and how much each one
is to receive? If we simply add 10 inches to the record that will expand
the right. The only other altérnative we can figure is to decrease one of
the other individuais water by 10 inches? Which one do we decrease?

We realize that only 303.5 inches of this water is claimed in the
adjudication but is it acceptable to use this before the courts has ruled
on it? Aren't they considered as just claims until the court rules on
them?
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We will continue the delivery of 320 inches to the head of the District
Canal until we hear from you. Thank you for your help in this matter.

Smcerely, %

R Peterson
Watermaster
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Norm Young

IDWR

1301 North Orchard St.
P O Box 83720

Boise, Idaho 83720-0098

RE: Water Right 37-00353
Dear Norm:

We are writing once again for direction as toi how to enter the information
in our decree book. The ditch rider, for Dist 45 Canal Co., uses the
District 45 section of this book to determine how much water to deliver
and to whom. The water right 37-00353 orilginally decreed, by the Frost
Decree, to James Johnson was decreed for 320 inches, 6.40 CFS. On the
chart I have enclosed you will note that this|water right is now over
allocated. We need guidance from the Department as to how to handle
this matter. '

At your earliest convenience please drop us a line and let us know what

to do. i

It seems people are coming out of the woodwork to claim a portion of this
right, since the Tom Olson matter.

Sincerely,

Norma Petersfon
Secretary/ Treasurer

|
I
|
Thank you for your help. i
|
I



WATER RIGHT 37-0353 ORGINALLY DECREED TO JAME JOHNSON

DATE 6/12/1886 320 Inches 6.40 CFS
NAME PROQOF OF AJ NO INCHES CFS
OWNERSHIP
Douglas Driever None A37-00353G 10 0.20
Robert Fosnot Deed A37-00353B 20 0.40
Robert Gardner Notarized Letter A37-00353D 180 3.20
J Karl Bick/ Judith Grigsby  Deed A37-00333 20 0.40
Tom Goicoechea Deed Coming A37-0353L 18 0.36
Reid Kantewein Receipt of Purchase A37-00353H 20 G.40
William R. Long None A37-00353F 10 0.20
Tom Olson Deed A37-00353J 20 0.40
Harry Oppenheimer Deed A37-0353E 20 0.40
Bruce Price A37-0353K 18 0.36
Ed Stricker Letter A37-00353B 20 0.40
356 6.72
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DIRK KEMPTHORNE
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Lee Peterson, Watermaster
Water District 37

P.O. Box P

Shoshone, Idaho 83352

Re: Assessment of Claims to Right No. 37-00353 (Frost Decree — James Johnson)

Dear Lee:

You have requested guidance from the Department of Water Resources on which
claimants to parts of Right No. 37-00353 should be included in the Water District 37
“Decree Book.” Claims to various parts of the right have been filed in the Snake River
Basin Adjudication. The claims, in total, exceed the decreed amount of the right. Some .
of the new claimants were not previously identified in the Water District records as
having an ownership interest in the water right and have not been previously assessed by
the Water District. Some of the claimants not previously identified in the
Water District’s records have called for water delivery based upon their claims. It is my
understanding that the right is delivered by the Water District to the head of the District
45 canal along which most of the claimants are located. Because the Water District does
not control delivery from the canal, your records do not verify use of water under the
rights by the claimants.

Based upon this understanding Water District 37 should include in its Decree
Book each of the water users claiming a part of Right No. 37-00353 that have
demonstrated a probable ownership. Those having a probable ownership in the right
include:

a. Water users listed in the Water District Records as having an ownership
interest. These include:

1. Gardner 180 inches
2. Fosnot , 20 inches
3. Grigsby (formerly Bick) 20 inches
4. Kantenwein 10 inches
5. Oppenheimer 20 inches
6. Stricker 20 inches

7. Driever 10 inches

Lwbers ﬂQ



Lee Peterson, Watermaster
December 20, 1999
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It is my understanding that the Water District Records also at one time listed
Robert Keirstad as the owner of 40 miners inches. Because Mr. Keirstad has not filed a
claim in the SRBA, the county records cast doubt on his continued ownership of any of
the right, and he has not called for water for many years, I suggest that Mr. Keirstad not
be listed in the Decree Book until these issues are resolved,

b. Claimants not previously listed in the Water District records which have now
filed a claim in the SRBA and for which IDWR has entered a preliminary order in
response o a petition for distribution by the watermaster.  Olsen Livestock
Consulting fails into this category.

Other claimants who have not demonstrated a probable ownership to a part of
the right, even though they have claims pending in the SRBA, should not be include in
the Decree Book until such time as the court confirms their right or IDWR has entered a
preliminary order recognizing, at least for the interim period prior to action by the court,
that a probable ownership exists by the claimant. The claims filed by Ziker, Price, and
Goicoechea are in this category. Ziker has a pending petition calling for distribution of
water and has supplied some ownership information. If an order to deliver results from
the petition, Ziker should then be included in the Decree Book.

At this time the claimants calling for water that have demonstrated a probable
ownership in the right do not exceed the amount of the right. It is easy to see that this
will not be the case if all existing claimants call for delivery of water. The preliminary
order entered in response to the Olsen Livestock Consulting petition indicates that the
amount of water would be prorated among all the claimants if others demonstrate
probable ownership to the amounts they are claiming. It is important that all claimants be
advised of petitions calling for water under the new claims to allow them to participate in
administrative actions. IDWR will provide copies of all preliminary orders to all
claimants. Action to resolve the matter in the SRBA is still off in the future because the
preliminary Director’s Report for Basin 37 is scheduled to be available in December
2002.

Sincerely,

Norman C. Young
Administrator
Water Management Division
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION JAMES E. RISCH
January 3, 2007 Governor
KARL J DREHER
Tom Goioccoechea Director
PO Box 193
Hailey, ID 83333

RE: SRBA Recommendation 37-353L

Dear Mr. Goiocoechea;

My initial recommendation of this claim was for a diversion rate of 0.36 cfs, which was what you
claimed. However, Water Right 37-353 is now over-claimed by 0.28 cfs. The excess amount cannot
be allowed, so it is necessary to reduce some claims by 21.2% in order to stay within the original
decreed rate of 6.4 ¢fs. Four claims that have been recommended cannot be traced back to known
previous owners, and your claim is one of these. 1 am therefore revising my recommendation for your
claim to 0.28 cfs. The original acreage recommendation remains the same.

If you have questions, feel free to contact me. Once the Director's Report for you area comes out (it is
presently scheduled to be released during the third week in January), you can file a formal objection to
the recommendation if you so desire.

Regards,

James E. Stanton
Sr. Water Resource Agent



