RECEIVED
DANIEL V. STEENSON (ISB #4332)

RINGERT LAW CHARTERED ' DEC 17 2008
455 8. Third, P.O. qu 2773 - Department of Water Resources
Boise, [daho 83701-2773 - Adjudication Bureau

‘T'elephone: (208) 342-459]
Facsimile: (208) 342-4657

Attorneys for Claimants Lilac T'hree LLC/Lilac Six LLC
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcasec No. 72-16789
)
) AFFIDAVIT OF GLENN OI.BUM
Case 38576 ) IN SUPPORT OF MOTION TO FIL.LE
) LATE NOTICE OF CLAIM
)
STATE OF PENNSYLVANIA )
I
COUNTY OF ALLEGHENY )

GLENN OLBUM, being first duly sworn upon his oath, deposes and says that:

1. My name is Glenn Olbum. | make this affidavit based upon my own personal
knowledge and belicl of the (acts contained herein.

2. I am the Managing Member of Lilac Three LLC and Lilac Six LLC (collectively
“Lilac”). Lilac owns water right nos. 72-00193A and 72-02142. Exhibit A, attached hereto,
contains a table that lists our diversion (designated as SEF-7/8) from the East Fork of the Salmon
River (“East Fork™), our water rights, the quantity of water we claim for conveyance loss, and
measurcments for the diversion.

3. Lilac owns the land to which water right nos. 72-00193A and 72-02142 are

appurtenant.
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4, It is my understanding that Lilac’s land has been irrigated with East Tork water
diverted from the Salmon River through diversions denominated as SEF-7 and SEF-8 (prior to the
consolidation of these ditches) since water right no. 72-00193 A was established., This
understanding is confirmed by the Affidavit of Richard L. Baker, attached hereto as Exhibit B.

5. The only significant change in the diversion of water for Lilac’s land has been that,
in recent years, a fish screen has been added to the ditch that conveys water from the SEF-7/8
diversion to the place of use.  The scroen was sized to allow continued diversion of the quantity of
water that had been historically diverted. Attached hereto as Exhibit C is the “I'low Agreement”
with the Idaho Department of Fish and Game ("IDFG™) which states the flow IDFG measured
through SEF-7 and SEF-8 shortly before SEF-7 and SEF-8§ were consolidated and the fish screen
was installed.

8. Atlached hereto as Exhibit D is a lvh()l(’)grgph ol the SEF-7/8 diversion. Lilac’s
land is located within a canyon along the East Fork, at or only a few feet above the water ]evél of
the river. The soil in the ditch is very porous gravel and river rock. Seepage loss from the ditch.
is very high.  Watcr lost through scepage returns to the river. . For these reasons, the majority of
the water diverted is lost to seepage.

7. The water quantity ot water right nos. 72-00193A and 72-02142 is far less than the
qﬁantity that has been historically diverted and used, as established by the measurements taken by
the IDFG for the attached Flow Agreement. Due to the seepage losses through the ditch systen,
Lilac’s land cannot be effectively imigated with the waler quantity provided by water right nos.
72-00193A and 72-02142. Like the ditch, the irrigated ground is very porous and does not retain

walcr, requiring application of significant quantitics of water by flood irrigation to maintain the
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pasture.

8. Clearly, more water than is provided by water right nos. 72-00193A and 72-02142
has always diverted and beneficially used to irrigate Lilac’s land. I respectfully request that the
IDWR recommend, and the SRBA Court issue decrees for, the late claim Lilac is filing in order to
account for seepage losses and continue to provide [or imigation of Lilac’s elds.

Further your affiant sayeth naught, /\

/\
A e

Dated this £ day of Deaimé ¢, 2008.

Glenn ZOIbum
f L
PENNSYLVANIA V
STATE OF HXAHEQ )
Allegheny )ss.
County ol KENZ )

On this irf day of /)du%ﬁ ber~, 2008, before me, the undersi gned, a notary public in and
for said stale, personally appeared GLLENN OI.BUM, known 1o me to be the individual that
executed the foregoing affidavit, and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate first above written.

j&%qfu f %@iifu/éo
D(y’tary Public for _Jéte shess oy (e rnt
Residing at Swossvale. Do, p2s g (Duar For é(/
My Commission Expires: ~ 7 -9 -0

COMMONWEALTH OF PENNSYLVANIA
Notarial Seal
Joan L. Martinko, Notary Public
Swissvale Boro, Allegheny County
My Commission Expires July 9, 2009

Memboer, Pennsylvania Association of Notaries
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DANIEL V. STEENSON (ISB #4332)
RINGERT LAW CHARTERED

455 8. Third, . O. Box-2773

Boise, Idaho 837012773
Teleplione: (208) 342-4591
Facsimile:  (208) 342-4657

Attotneys for Claimants Lilac Three LLO/Lilac Six LLC
IN'THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND POR THE COUNTY OF TWIN FALLS

InReSRBA Subease 72-1673%9
Casé 38576 |
AFFTX)AVIT {}? RICHARD 1. BAKFR}"N SUPPORT OF
MOTION TO FILE LATENOTICE OF CLAIM

STATE OF IDAHO );
i e ven i e el i i i }33
COUNTY OF CUSTER. ¥
RICHARD L. BAKER, being first duly sworn upon his cath, deposes and says that:

1. My name is Richmﬁﬁ(‘i"ﬁick‘i} L. Baker. Tmake this affidavit based upon my own
pm@nalikmwia&ga and belief of the f&m& conttained herein.

2. Twashornin 1922, Yhave lived slong the East Fork of the Salmon River (“East
Fork”) all my life.

3 My carliest recollections of the firigated felds, diversions and ditches that ¥
discuss in this affidavit are from 1930,

4. Lilae Thiee LECAflac Six LLC (“Lilac™) own Tand that s irrigated with water

diverted from the Bast Fork.  Lilac’s Jand wag previously owned by my wife, Betty, and T, a0d by
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Fred Gossi before us. [ kiiew Mr. Gossi and observed his water divirsion and irrigation
miethods.

5. The Bast Fork diversions, ditches and irrigated fields I discnss in this affidavit
were in place long before I was born.

6. From 1930 fo the present, all the land now awned by Lilac has been irdigated for
pasture. From 1930 to the present, fliis land has been flood irrigated with water diverted from
the Fast Fork through diversions that have been designated a3 SEP-7 and SEF-8 (how designated
s SEF-7/8 after SEB-Twas conselidated into SEF-8). The ouly significant change in these
diversions has been thelr consolidation and, in recent. years, @ fish sereen has been added ator
near the SEF-7/8 diversion from the Bust Fork. The SEF-7/8 diteh was enlarged when SEF-7
and SEF-8 were consolidated.  Lilac diverts the same gquantity of water from the Bast Fork that
Bewy and I diverted, and Fred Gossi diverted befors us; fo irrigate the Lilac land.

7. Lilac’s irvigated fields are located within a.canyor, ator only 4 fow feet above the
water level of the Bast Fork, The soil in the ditch that conveys water fiom SEF-7/8 is very
porous gravel and tiver rock. Seepage loss from the ditch has alwaysbeanvery high. Water

Tost through seepage returns to the East Fork. For these reasons, the majority of the water

diverted has always been lostto scepage.

Rl 7 / e flen—

RICHARD L. BAKER
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STATE-OF IDAHO 3
},s
3

County of Custer

and for b&ld szate pcrqmm}ly &ppb&l‘ﬂti RXC‘HARD L, EAKER knswn to me o bc she mdzvzduai
that executed the forepoing affidavit, and. acknowledged to-me that he executed the same:

IN WITNESS WHEREOF, 1'have hereunta set my hand and affixed my official

seal, the-day and year in this certificate first above amttgm
/)

Notw Pubﬁi?r- A v M '
LE &

Residing at / 2L,

My Comimission Expires:__77/ / 52 S//o? Jdl/
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East Fork Salmon River 7 and 8 Diversion Conselidation Agreement
Between

Doug and Wayne Baker
and
Idaho Department of Fish and Game

This Cost Share Agreement, is made and entered into by and between Idaho Fish and
Game, hereinafter referred to as IDFG, and Doug and Wayne Baker, hereinafter referred
to as Cooperators, water right holders from diversions SEF-07 and SEF-08; on the East
Fork River, tributary to the Salmon River. This project is located in Sec. 35, T.10N.
R.18E.

Whereas: IDFG has the authority to build and maintain fish screening structures for the
purpose of screening migrating anadromous fish from irrigation diversions or alternatives
to; and

Whereas: It has been determined by fisheries biologists and that combining diversion
sites would benefit juvenile and adult fish on their migration to and from the Pacific
Ocean, by reducing the number of diversion dams and screening facilities passed over
and through; and

Whereas: Combining two diversions into one diversion will speed the passage of juvenile
salmon downstream and adult salmon up the East Fork of the Salmon River;

Whereas: Cost of the diversion consolidation to deliver water to the ditch supplied by
SEF-07 from SEF-08 is less expensive than having to build a second screen on SEF-07;
and

Whereas: Elimination of the SEF-07 screen will delete the need for long-term operation
and maintenance of the screen structure, screen, paddlewheel and other appurtenances
and delete any further upkeep and road maintenance; and

Whereas. This consolidation will eliminate cost of long-term operation and maintenance
of diversion structure at SEF-07 by Cooperators and the need for in-stream disturbance
for the purpose of a gravel diversion berm or other means; it is
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Therefore Agreed;
A. Idaho Fish and Game will be responsible for:
1. Design and construction of fish screen structure on SEF-08 ditch.

2. Maintain close coordination with Cooperators on construction activities.

3. Costs associated with abandoning the diversion site, screen site and road easement to
screen the SEF-07 after the 5 year period.

4. Furthermore, it is understood that within the 5 year period, should a natural disaster oceur,
such as a flood, that makes all or a portion of the diversion works unable to supply water to
SEF-07 from SEF-08 the cooperator has the right to reopen SEF-07, following such a
natural disaster, until repairs to SEF-08 are completed.

B. Cooperator is responsible for:

1. All normal operation and maintenance of facilities, upon completion , with the exception of
the SEF-08 fish screen.

2. Abandonment of diversion site SEF-07 and the legal transfer of water rights from SEF-07
to SEF-08.

Further it is agreed tfat 16 cfs at diversion SEF-08 will be the optimum maximum diversion rate
to supply both SEF4{07 and SEE-08. '

e

/&Zﬁ QW 123/ 5

Idaho Fish awd Game Region 7 Supervisor Date

A LY P 9/&5/76*‘

Doug Baker Dte
- 1 .. -.,,_—’7/ 7 = p 7
LD o Lo a7 Tafeon QA 5/%;
Wayrie Baker Date
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OPTIMUM MAXIMUM DIVERSION FLOW AGREEMENT

Between: Idaho Fish and Game and Z?bgzq Z?>/467~

owner(s) Salmon East Fork diversion S,

Purpose: This agreement is to quantify the optimum maximum flow
to be screened for fish protection by the Idaho Department of

Fish and Game, and

Whereas: Maximum flows vary in level from year to year, and

Whereas: Maximum flows vary in time of year and in length of
time from vyear to year, and

Whereas: Measured flows by the Idaho Department of Water
Resources and the TIdaho Fish and Game are only one point in time

measurements, and

Whereas: These measurements give only and approximation and not
a definitive value for maximum flows, and

Whereas: Tdaho Fish and Game is required to meet current design
criteria established by National Marine Fisheries Service of 0.4
of a foot per second maximum approach velocity of water through

the screen, and

Whereas: When the approximate maximum flow is exceeded, the 0.4
foot per second criteria is not met, and

Whereas: Idaho Department of Fish and Game 1s trying to bring
all screening structures into NMFS criteria, and

Whereas: Costs of the fish screen structure rise in proportion
to the water diverted, especially on small diversions, and

Whereas: Cost of building a screen to meet only a short period
of maximum flow is a waste of tax payer dollars, and

Whereas: Screens which are built to meet maximum flows that are
available only during a short period of time or only during
occasional years, do not operate efficiently at or near decreed

flow levels, and

Whereas: This agreement is not for the purpose of limiting or
infringing on irrigator’s water rights or the right to divert

flows, and

(1)



Whereas: This agreement is in the best interest for both Idaho
Department of Fish and Game and the irrigators to agree on a
maximum flow for the above diversion, and

Whereas: 1If there is no such agreement, Idaho Department of Fish
and Game will design and build the fish screen to meet the
approximated maximum flow, which may or may not be the correct
optimum flow. It is

Therefore: Agreed that the maximum diverted flow for the above
diversion will not exceed / CFSs (_32p Idaho’'s Miners

Inches)

/<i¢47 Qz«/w) bl o 2 5k jrs—

Idaho Dez@rtment of Fish and Diversion Owner\User Date
Gary Power, Region 7 Supervisor

Date: ~T/YRI

Diversion Owner|User Date

(2)



Between: Idaho Department of Fish and Game andlzagd; [gg/éfr

,owner (s) \user (s) q//z}/‘(? S 4,/5
River diversionff‘& e o) Hera~ Cree £

Purpose: This agreement is to quantify the optimum maximum flow
to be screened for fish protection by the Idaho Department of

Fish and Game, and

Whereas: Maximum flows vary in time of year and in length of
time from year to year, and

Whereas: Maximum flows vary in level from year to year, and

Whereas: Measured flows by Idaho Department of Fish and Game are
only one point in time measurements, and

Whereas: These measurements give only an approximation and not a
definitive value for maximum flows, and

Whereas: In the past, the Idaho Department of Fish and Game has
designed screening facilities for approximated maximum flows
based on their measurements, and

Whereas: In some cases, measured maximum flows following
construction of new fish screens have exceeded design flows, and

Whereas: Idaho Department of Fish and Game is required to meet -
current desgign criteria established by National Marine Fisheries
Service of 0.4 of a foot per second maximum approach velocity of

water through the screen, and

Whereas: When the approximate maximum flow is exceeded, the 0.4

foot per second criteria is not met, and

Whereas: Idaho Department of Fish and Game is trying to bring
all screening structures into NMFS criteria, and
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Whereas: Costs of the fish screen structure rise in proportion
to the water diverted, especially on small diversions, and

Whereas: Cost of building a screen to meet only a short period
of.maximum flow is a waste of tax payer dollars, and

Whereas: Screens which are built to meet maximum flows that are
available only during a short period of time or only during
occasional years, do not operate efficiently at or near decreed

flow levels, and

Whereas: This agreement is not for the purpose of limiting or
infringing on irrigator's water rights or the right to divert
flows above decreed rights, and

Whereag: This agreement is in the best interest for both Idaho
Department of Fish and Game and the irrigators to agree on a
maximum flow for the above diversion, and

Whereas: If there i1s no such agreement, Idaho Department of Fish
and Game will design and build the fish screen to meet the
approximated maximum measured flow, which may or may not be the

correct optimum flow.

Whereas: In order to improve operation of fishscreens, the IDF&G
may choose to assist ilrrigators {(on a cost share basis) with the
installation of headgates, ditch modifications, and or diversion
structures, but the IDF&G will not be responsible to maintain or
replace any structures except the fish screen structure and the

bypass pipe. It is

Therefore: Agreed that the maximum diverted flow for the above

diversion will not exceed Z 25 CFS ( Idaho's Miners
Inches)
/ﬁu« . 2/re
'&daholzébartment of Fish and Game Diversion Owner\User Date
Gary Power,Region 7 Supervisor
Y5 /%
Diversion Owner\Owner ate Diversion Owner Date
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OPTIMUM MAXIMUM DIVERSION FLOW AGREEMENT

Between: Idaho Department of Fish and Game and 7% g zézaééak
,owner (g \user (8)S5/ 0 4, Faor Lok

River diversiong gL -T2 / Ler 2

Purpose: This agreement is to quantify the optimum maximum flow
to be screened for fish protection by the Idaho Department of

Fish and Game, and

Whereas: Maximum flows vary in time of year and in length of
time from year to year, and

Whereas: Maximum flows vary in level from year to year, and

Whereas: Measured flows by Idaho Department of Fish and Game are
only one point in time measurements, and

Whereas: These measurements give only an approximation and not a
definitive value for maximum flows, and

Whereas: In the past, the Idaho Department of Fish and Game has
designed screening facilities for approximated maximum flows
based on their measurements, and

Whereas: In some cases, measured maximum flows following
construction of new fish screens have exceeded design flows, and

Whereas: Idaho Department of Fish and Game is regquired to meet -
current design criteria established by National Marine Fisheries
Service of 0.4 of a foot per second maximum approach velocity of

water through the screen, and

Whereas: When the approximate maximum flow is exceeded, the 0.4

foot per second criteria is not met, and

Whereas: Idaho Department of Fish and Game is trying to bring
all screening structures into NMFS criteria, and
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Whereas: Costs of the fish screen structure rise in proportion
to the water diverted, especially on small diversions, and-

Whereas: Cost of building a screen to meet only a short period
of maximum flow is a waste of tax payer dollars, and

Whereas: Screens which are built to meet maximum flows that are
available only during a short period of time or only during
occasional years, do not operate efficiently at or near decreed

flow levels, and

Whereas: This agreement is not for the purpose of limiting or
infringing on irrigator's water rights or the right to divert

flows above decreed rights, and

Whereas: This agreement is in the best interest for both Idaho
Department of Fish and Game and the irrigators to agree on a
maximum flow for the above diversion, and

Whereas: If there is no such agreement, Idaho Department of Fish
and Game will design and build the fish screen to meet the
approximated maximum measured flow, which may or may not be the

correct optimum flow.

Whereas: In order to improve operation of fishscreens, the IDF&G
may choose to assist irrigators (on a cost share basis) with the
installation of headgates, ditch modifications, and or diversion
structures, but the IDF&G will not be responsible to maintain or
replace any structures except the fish screen structure and the

bypass pipe. It is

Therefore: Agreed that the maximum diverted flow for the above

diversion will not exceed ji;z: CFS ( Idaho's Miners
Inches)

Pt w CH Y P
Idaho Department of Fish and Game Diversion Owner\User Date
Gary PoWwer,Region 7 Supervisor

A S il G5t

Diversion Owner\Owner Diversion Owner Date
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RIN(:}ERT RECEIVED
G 1LAW DEC,17 2008

CHARTERED LAWYERS DEPARTMENT OF

Laura E. Burri
Adam S. Christenson
Jeffrey R. Christenson
David P. Claiborne

$. Bryce Farris

Jon C. Gould

David Hammerquist
Charles L. Honsinger **
James P. Kaufman
Jennifer Reid Mahoney

James G. Reid *

Danicel V. Steenson
TO: CLERK OF THE COURT - SNAKE RIVER BASIN ADJUDICATION
FROM: DANIEL V. STEENSON DATE: 12/15/08

RE: Water Right No. 72-16789

1. Original and Copy of: Affidavit of Glenn Olbum in Support of Motion te File
Late Notice of Claim; and '

2. Original and Copy of: Affidavit of Richard L. Baker in Support of Motion to
File Late Notice of Claim. i

- o S B R R

N ot Dove / SRy

R Sy

__ FOR YOUR INFORMATION & FILE ORTGINATL, & CONFORM COPY

__ FOR YOUR FILE __ PLEASE REPLY FOR MY SIGNATURE

__ PLEASEFILE __ PLEASE ANSWER AND SEND COPY OF
LETTER TO ME

__ IN ACCORDANCE WITH __ PLEASE RECORD AND RETURN

YOUR REQUEST

__ PLEASE COMMENT __ RUSH

__ PLEASESIGN ANDRETURN  __  AS PER OUR PHONE CONVERSATION

__ PLEASETELEPHONE/SEEME __  PLEASE REVIEW AND CALL TO
DISCUSS

REMARKS: Please file originals and return the conformed copies to me in the enclosed
pre-paid envelope. Thank you, Katie Moser.

455 South Third Street PO Box 2773 Boise, Idaho 83701 208.342.4591 FAX 208.342.4657

* also licensed in OR
** also licensed in CO

wwwringertlawcom



