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RE: Case No. 39576, Specifically Sub Case 75-2091D,
Lot 8, Lost Trail Lodge Subdivision

Dear Sir:

75-2091D
Joseph E. Hoy
Shirley R. Hoy
303 So. Saint Charles St.
Salmon, Idaho 83467
Tel: 1-208-756-2657
Fax: 1-208-756-2657
November 16, 2008

We wish to file a MOTION TO ALTER OR AMEND the SPECIAL MASTER'S
RECOMMENDATION, to request the increase of irrigable acres and sufficient water to
maintain a small meadow lying between our home and the North Fork of the Salmon
River.

On October 23, 2008, we received Special Master Report, Findings of Fact and
Conclusions of Law adjusting cfs and acreage allowances, including increase from .05
to .07 for Lot 6 of above referenced subdivision (75-2091E, Bryant).

Our Lot (8) was included as a part of the Findings of Fact, the resultant being
no change to the .05 cfs water right.

Until now, we have been satisfied with the status quo, believing each lot
owner was allotted equal usage as part of the initial water allocation for the
subdivision, 2 Y2 irrigable acres and .05 cfs per lot, except those with lesser acreage.

There are seventeen (17) lots in this subdivision; Diversion #13 affects one
through twelve (1 - 12). Each lot has 4.63 acres, except ten (10), which has one (1)
acre. Our irrigable land includes the entire lot, minus a small triangle of land to the
west of the North Fork, which flows at the base of the mountain. Our understanding
that lot equality was the reason our irrigable land was limited was erroneous since,
as the Findings of Fact shows, irrigable areas are variable by Lot, as are cfs
allowances and that our approximately 1 Y2 acres appear to have been excluded due
to mapping discrepancy.

Believing the 'equality' factor, we attended the IDWR meeting held in Salmon,
at the Stagecoach Inn Conference Room, on December 6, 2006. Property owners
were assigned to members of the IDWR, but, regrettably, there was no correlation to
the total use. We were told that to include all (an additional 1 Y2 acres) of our
irrigable land would require our going through the application process for additional



water rights. Believing such action would deprive others, we decided against making
application. We were not advised of the possibility to alter or amend.

We have studied IDWR information, received October 23, 2008, and found the
data cites North Fork Diversion #13, not ll.!! it's users, and does not deal with ll.!!
eXisting water sources to these properties. Diversion #13, North Fork of the Salmon
River, serves, in addition to Lots 12 through 1, properties on the east side of Hwy
93N, and, logically a large property area south of the Lost Trail Lodge subdivision on
the west side of the highway.

Other sources within the subdivision are:
One: License and Certificate of Water Right No. 17747 reflects two water

sources: North Fork diversion, sized at 3 feet wide by 1 foot deep and Buster Gulch,
sized at 1 foot wide and 1 foot deep. Buster Gulch, then, supplies 25% of the water
allocation and it's application is to acreage lying west of the North Fork on the
original HES No. 91. This allocation is not reflected in the Findings of Fact. There is
no indication that this allocation has been designated, acreage and cfs, to subdivision
lots bisected by the North Fork.

Comment: Upon receipt of the Special Master's Recommendation, we
requested from Bob Foster of the Salmon IDWR office, a copy of the original Wenzig
water right filing, applicable to H.E.S. 91. The map accompanying that
documentation, #17747, has Buster Gulch on the wrong side (west) of the North
Fork. Buster Gulch lies east of Hwy 93N and the North Fork, and is typically dry.
The true water source for this right is Friedorf Gulch (Ref. U. S. Geological Survey
map wherein placement is correct). See enclosure.

Two: Existing, and in use, an additional east side ditch diversion from the
North Fork, serving at least Lots 3 and 4. There is no indication this ditch is
considered in the whole.

Three: Existing, and in use, an additional east side ditch diversion from
seepage from a small side channel of the North Fork surfacing on Lots 11 & 12, and a
man-made pond on Lot 9, exiting to the North Fork through an eroded Irrigation
ditch through Lot 8, rejoining the North Fork at the southern side boundary of Lot 8.
There Is no indication this diversion is considered in the whole, yet the ditch location
provides water for a significant sized meadow extending from Lots 11/12 into Lot 7.

The water in this ditch through Lot 8, could be (and at one time was) used on
Lot 8 to irrigate the apprOXimately 1 V, acres of irrigable land to the west of the cut.
As it Is, the ditch has eroded into a narrow slough. Use of this water for the 1 V,
additional acres would also control further erosion.

On November 14, 2008, we requested user information for the entire
subdivision. Mr. Nate Arave of the Idaho Falls office of the IDWR faxed most. By
comparing perimeters of adjoining lots (#7 and #9), it became immediately clear
that the western irrigable perimeter of Lot 8 had mistakenly been established without
correlation to Lot 9's common line with Lot 8. Apparently, by using an aerial map,
the ditch line was mistaken for the North Fork proper, which caused the exclusion of
the irrlgable land west of the ditch line. This mistake did not occur on Lot 9, where
use allowance continues to the North Fork.

Placement of the aerials side by side readily shows the discrepancy:
Lot 9 correctly includes ail acreage to the North Fork, since the North Fork is

located along the west property boundary. In fact, the SW corner marker lies just at



Respectfully,

~2.7I.e
Joseph E. Hoy ?J. 1 cJ/ '-//
Shirley R HOYVo/r/[..~f

•

the west side of the North Fork. This point constitutes the NW corner of Lot 8, and
the actual location of the North Fork, rather than the ditch line. Hence, Lot 9's
common boundary With Lot 8 is designated Irrigable to the North Fork, while Lot 8's
irrigable allotment is stopped half way. Thus, the same meadow is split; one side
"wet", the other "dry", based on property line, not topography. This resulted in Lot 9
receiving four (4) acres of irrigable land, to Lot 8's two and one half (2 V2) acres,
when both lots have about equal amounts of irrigable lands.

The North Fork then enters Lot 7 at the point shown: the same point where
the ditch ends at the river. Lots 8 and 9 are the only lots not substantially bisected
by the North Fork.

The meadow between the ditch and the North Fork has been a continual
concern as to weed control and potential fire suppression, which was of concern to us
and to the Forest Service, in the year 2000 when the fire was raging just five miles
up canyon. Property value is also affected. These Issues, we feel, are sufficiently
Important to cause us to pursue resolution, whatever process is required.

We ask that the Special Master's Recommendation be amended on behalf of
Lot 8, that the irrigation line be moved west to the North Fork of the Salmon River,
to include the additional approximately one and one half acres (1 V2) for irrigation
and that the cfs be Increased accordingly.

If the additional cfs required were allowed from the existing ditch, there would
be no impact upon North Fork Diversion No. 13.

The same separate acreagelcfs allotment could also be applied to both Lot 9,
and apprOXimately one(l) acre of Lot 7. It is unlikely these issues could have
surfaced sooner, based on the Information supplied us. More complete data is
always helpful and we have tried to provide sufficient to support our request. If we
can be of further help, please ask, or If we need to make a trip, we would do so,
Willingly.

Enclosures:
1. License and Certificate of Water Right #17747, Priority 09-01-1932,

Witness and Seal, 04-27-1945.
Report of Engineer, #17747, 07-10-1944.
Drawing of Points of Diversion, #17747, showing Buster Gulch erroneously

positioned.
2. Partial copy USGS Topo map, showing true gulch identification.
3. Aerial photographs of area, from Lemhi County Assessor's office.
4. Photos of irrigable acres to be added, if granted.
5. Scale map of area.
6. Scale map indicating meadow and acreage in question.
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License and Certificate of Water Right

Water LieelUle No. 17.1.47

Wllttr Distriet No.

AmolOnl

Priority

'rms 18 TO CER'l'IJo"'( thar LILLIAN G. ;.W?IfJ

of GlbboJUtvUl~, Idaho. • madE' applic:\tion for a permit ttl appropriate the

public ~tf'nl of the State of Idaho, dated September 1. .19:32; that Permit No. 17747

was iBLlUOO under said application; that CerLifi"aLl' of COml)l~tiOTl or work.~. with a carr/ioll; "apacily of

1.4 second r~t. 'NuiliSued then!:u[llIer on ,December 2 .19:J7 ,showing that s:lid works

wt:re comph,tOO on the i)th day n( Novo!llber . 1~'7 ; l\nd that on the- 29th

d!1Y of UOvf'lltber • 19 43 I

LILLl1LN G. ilEKlIG

of Gibbonsville J St'-Ile (If Idaho • madt! prod to lhl' :-""llis(acli.)n of the

Stato Reo1aJlldt1on I!.ng1neer of Idaho, of the ri\lht to use thl' waters Il( Ho .fo:rl: :::almou ~iTer aIl4

Bueter Culob • a tributary of 5e.).:llon Biur • for the purpoee Cor 1rrig6.tio;, ft.:'.:! 10lllsatlo. uee

,under Use Permit ~o. 11'14'1 of the Depart!IIBut or lt6clelMtion

alld t.hat s:Ud right to the usa.of 5llid w<\,ters hal> been perfected in 3ttordance with the laws Qf IlIa,hIJ. am! \-&
State .l1ec19tQlt1Qn Engineel'

h~reby confirmed by the 8eldhli....iel ercH~eem~n of Idaho and entl!'rt!l:t of rPCOtd in Volume 7

o( U<:en.&e!, at page -i2~ on the 2'1th da.yof J.llril ,19 45 :

The right hereby confirmed dates {rom september 1 • 19 37 ;
are

The Pointllf Divenion.ialocat.etl in lU1aUr1'Elyed 'l.'ownship 26 North. Rang6 21 iloe,e .• ; B,),A•

in the !'•• Sec. • Tp. ,R_ .B.M.

That the amount of .....ater to which such right is entitled an" hereby confinnetl. [or theI1U~ afote'"..aiJ,

ia limited to an ~ount actually needed and bent!ficially used (or !'.aid purposes, and shall not elcef'd O.~

l":Ubic feet per eecond.

De6c:rintion and location of use:

l' IRan I See. 1Ft T t!j No. A~Tes I 1-:0. ACT~
__~~L~~'l---! __Of y-acre__~__. _--.:'~bed in !,era:~._I..__~~.~~~~~~2._~_.•_••

25 a~ro~ otlthe 70 ~Crc8 included in aPlicant'S Homestead 'ntry.
do scribed bj metes !and .bound". end loc ted e:ppmxi.:Datoly 1n,U:lGurvIl1ell
Sf'ot~ob 20 r lToWllsb1;p 26 Nortl1, Rango Ee.st. B. M. i
'. ,. • I

1 'I 1

TbEl right to tht! ule of the water afnresai.1 bereby ....onlinneil is retltl'icted ll" the lands i)T p1acto ot uoo

hwtin dtcribed. as provided by (h,. law:4 of r.laho.
Sta~ Reclamation Engineer

WJTNESS the l'lta1 and RiKnatUTe of the C .h;...-oC-lha......~..... affixed at Boiae. !c1ahv.

thil 27th

(SIAL)

.._-----..-._-_._---

day of April .1!145

IW1IC R. KULP

~~j~''':u...:.:
State ReclaDfttlon Engineer

............ _....
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, Gibbonsville - Google Maps Page 1 of 1
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http://maps.google.com/maps?h1=en&tab=wI 11/13/2008


