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The State of Idaho hereby submits its reply memorandum in support of the State’s
Amended Motion for Summary Judgment on Issue of Recharge Subordination {Oct.17, 2008)
(“State’s Motion™). The State respectfully requests that the Court grant the State’s Motion in its

entirety for the reasons set forth herein and in the Memorandum in Support of State of Idaho’s
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Amended Motion For Summary Judgment on Issue of Recharge Subordination (Oct. 17, 2008)

(“State’s Opening Brief”).’

ARGUMENT
1. The Parties Agreed In The Swan Falls Agreement To Define The Hydropower
Water Rights As Limited To Flows Below Milner And As Carrying No Entitlement
To Call For Flows Above Milner, And Idaho Power Conceded To And Agreed Not
To Challenge The 1986 Amendment To Idaho Code § 42-203B(2).
While the State agrees with Idaho Power that the Legislature intended the 1986
amendment to be generally applicable to all water rights in the Snake Basin, see Idaho Power’s

Response Brief at 33 (“general applicability™), this point is irrelevant to the first count of the

State’s Motion. The State’s Motion is controlled by the fact that the parties specifically intended
the Swan Falls Agreement to limit the hydropower water rights at issue to flows below Milner,
and by the fact that in clarifying this intent Idahé Power conceded to and agreed not to challenge
the application of the 1986 amendment to the water rights in question.

As th_e State has previously demonstrated, the plain langqage of the Agreement strictly

‘limits the legal scope and effect of the hydropower water rights at issue to flows below Milner

Dam. See generally State’s Opening Brief at 25-30.2 The parties emphasized this point in
4 P P

! The State herein responds to the arguments in Idaho Power Company’s Response in Opposition to the State

of Idaho’s and the Upper Snake Water Users’ Opening Briefs on Issue of Recharge Subordination (Nov. 7, 2008)
(“Idaho Power’s Response Brief”). In the interest of brevity the State has responded to what it understands to be
Idaho Power’s principal arguments and assertions. In many instances the State has already responded fo arguments
raised in Idaho Power’s Response Brief in the State’s Memorandum in Response to Idaho Power Company’s Motion
for Partial Summary Judgment on Recharge Subordination (Nov. 7, 2008) (“State’s Response Brief”). Therefore,
the. State incorporates by reference the arguments in the State’s Response Brief. -

The only exception to this limitation was the Agreement’s prov1510n for an amendment to the State Water
Plan calling for evaluation of whether “existing storage above Murphy is fully utilized” prior to approving new
storage projects, Affidavit of Michael C. Orr in Support of State of Idaho’s Motion for Partial Summary Judgment
(Jan. 9, 2008) (“First Orr Aff.”), Exhibit 30 at 26 (Exhibit 6 to the Swan Falls Agreement). This provision was
relaxed in the final amendment to simply call for a determination that new storage was needed “after consideration
of then existing public interest criteria.” Id., Exhibit 15 at 8 (page 6 of “A Resolution,” In the Matter of Policy 32 of
the State Water Plan) (Idaho Water Resowrce Board, Mar. 1, 1985) (attachment to minutes of Senate Resources &
Environment Committee, Mar. 4, 1985). As Idaho Power points out, this provision also applies above Milner. As
such, it is another exception that proves the rule: it implies that the hydrapower water rights were otherwise defined

to have no effect above Milner.
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explaining the settlement in the Idaho Water Resource Board’s public information meetings on
.the Agreement, and in their rejection of the Department’s proposal to implement administrative
rules that would have defined flows above Milner as subject to the hydropower water rights

below Milner. See id. at 30-31, 37-44.

The parties negotiated and supported the 1986 amendment to Idaho Code § 42-203B(2)

to reject the Department’s interpretation and re-affirm the original intent of the Agreement. See

State’s Opening Brief é;c 37-47. When Senator Mike Crapo and. Idaho Power attorﬁﬁy Tom
Nelson appearéd, before the Senafe‘ Resources and Environment Committee in support of the
1986 legislation, Mr. Nelson specifically agreed with Senator Crapo’s explanation that the
amendments were “intended to merely clarify the agreement. . . . As a result [of the
Department’s proposed rules], negotiations were entered into by all interested parties and
this bill is the result and seems to be acceptable to the concerned parties. He again pointed
out, nothing was changed in the agreement, but this is merely clarification. . . . 3 Jdaho
Power has also admitted in this procceding that the 1986 amendment was enacted to clarify
section 42-203B(2) as originally enacted in 1985. idaho Power’s Response Brief at 23 (Feb. 7,
2008). Thus, the 1986 amendment sets forth the qriginal intent of the parties aqd the Agreement
as to the matters 'addr_essed in the amendment. |

The 1986 amendment expressly limits the water rights held in trust by the Staté to flows
downstream from Milner: “[A]pplication of the provisions of this section to water rights for

hydropower purposes on the Snake river or its tributaries downstream from Milner dam shall not

3 First Orr Aff, Exhibit 62 at 1 (Minutes of the Senate Resources & Environment Committee) (Feb. 12,

1986) (emphasis added). Senator Crapo also explained to the House Resources and Conservation Committee that
the amendments were intended “to clarify language in all Sections regarding minimum stream flows, ground water
and tributary waters upstream and downstream from Milner Dam, actions the Director mdy take to review permits
relating to trust waters, etc.” First Orr Aff., Exhibit 63 at 1 (Minutes of the House Resources & Conservation
Cominittee) (Mar. 13, 1936).
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place in trust any water from the Snake river or surface or ground water tributary to the Snake

river upstream from Milner dam.” 1986 Idaho Session Laws 309; see also Idaho Code § 42-

203B.* The amendment also provides that “no portion” of the water upstream from Milner Dam

shall be considered “[f]or the purposes of the determination and administration” of water rights

diverting from the Snaice River I;elow Milner Dam. 1986 Senate Bill 1358; Idaho Code § 42-
203B(2) (emphasis added).” The plain téfms of the 1986 amendment expressly preclude
consideration of flows above Milner as a source of water for the hydropower waterlrights at issue
in this subcase.

It follows that the original intent of the Agreement was also to preclude any
consideration of any flows upstream from Milner for purposes of defining the water rights,
_ because the parties specifically negotiated and presented the 1986 amendment as a clarification
of the original intent of the Agreement. In other words, regardless of the legal effect of the 1986
aﬁnendlﬁent in apd of itself, its language conclusively removes any ‘doubt as to the original intent
of parties to the Agreement with respect to definition of the hydropower water rights at issue. In
| the 1986 amenament, the parties jointly confirmed that they had always intended the Agreement
to define the water rights as sﬁictly limited to flows below Milner, aﬁd as carrying nb entitlement
to call for or rely 0.1.1 ﬂows above Milner. Because the parties specifically addressed and
conclusively answered the question of intent on this point, the Court need look no further to
determine the intent of the parties and the Agreement with respect to whether flows above

Milner are subject to the hydropower water rights at issue in this. subcase.®

4
5

See also First Orr Aff,, Extibit 60 at 2 (1986 Senate Bill 1358).

“For the purposes of the determination and administration of rights to the use of the waters of the Snake
river downstream from Milner dam, no portion of the waters of the Snake river or surface or ground water tributary
‘go the Snake river upstream from Milner Dam shall be considered.” Id; Idaho Code § 42-203B(2) (emphasis added).

As the State has previously explained, it has authority to “regulate and limit” hydropower water rights
pursuant to Article XV § 3 of the Idaho Constitution and Idahe Code § 42-203B.
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Moreover, by specifically negotiating and supporting the 1986 amendment as a
clarification of the original Agreement and the 1985 legislation, Idaho Power was “conceding to

and agreeing not to challenge the State’s regulatory authority.” Summary Judgment Order at 31;

see also id. at 45 (“Idaho Power previously agreed to the State’s regulatory autho_xity over its
claims as part of the settlement 'despité its challenges to its authority in the confext of these
proceedings™); id. at 46 (“as a term of the contract Idaho Power agreed to the State’s regulatory’
authority™). | Thus, in addition to béing strictly limited to ﬂowé below Milner as matter of
contractual definition, the water rights at issue -ztre also defined as such as a matter of law—a law -
Idaho Power helped draft and to which it yoluntarily submitted as ﬁ clarification of the
settlement. Idaho I;ower’s argument that the 1986 amendment is simply a statute of “gencral

applicability,” Idaho Power’s Response Brief at 33, is therefore unavailing and insufficient to

&efeat the first count of the State’s summary judgment motion. See Summary Judgment Order at

_2§ (“Accordingly, the Court bases this decision on its interpretation of the Swan Falls
Agreement, including the agreement between the parties to enact 1. C. § 42-203B, as opposed to
deciding the matter based solely on the State’s regulatory authority™).

Jdaho Power nonetheless attempts to distance itself from the 1986 amendment by

asserting it “was not part of the Agreement,” Idaho Power’s Response Brief at 33, and

characterizing the 1986 amendment as a solely Legislative decision. See generally id. at 33, 34.

These contentions are directly contrary to Idaho Power’s previous support of the 1986
“amendment as documented in the undisputed record. If there was any doubt that Idaho Power’s

goal in this litigation is to revise the record and “chip away™ at the Agreement, that doubt should
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be dispelled by the Company’s current attempt to disavow the 1986 amendment, which Idaho
Power negotiated and supported as a clarification of the original intent of the Agreement.”
Idaho Power also contends that the 1986 amendment is purely administrative and not

definitional. See Idaho Powef’s Response at 23 (“The 1986 legislation deals with administration

| of water .rights above and below Milner generally . . .”); see also generally id. at 19-25
(characterizing section 42-203B(2) solely as an “administration” statute). This argument ignores
the fact that tl;_e amendr_ﬁent expressly defines tﬁe geé graphic and hydrologic extent of the water
rights held in trust by the State: “I'A]pplication of the provisions. of this section to water rights
for hydropower pﬁrposes on the Snake river or its tributaries downstream from Milner dam shall

* ot place in trust any water from the Snake river or surface or ground water tributary to the

Snake river upstréam from Milner dam.” 1986 Idaho Session Laws 309; see also Idaho Code §
42-203B.°
Ydaho Power’s contention that the 1986 amendment is purely administrative also ignores

the fact that the statute expressly applies in the “determination” of water rights diverting below

Milner. 1986 Senate Bill 1358; Idaho Code § 42-203B(2) (emphasis added). The Company’s
argument impropetly reads the term “determination” out of the statute, or interprets it as meaning

the same thing as “sdministration.” See Obendorfv. Terra Hug Spray Co.. Inc., 145 Idaho 892,

900. 188 P.3d 834, 842 (2008) (“In matters of construction, this Court prefers an interpretation

that gives meaning to every word, clause, and sentence™); Ag Services of America. Inc. v.

Kechter, 137 Idaho 62, 67, 4;1 P.3d 1117, 1122 (2002) (“We will not construe a statute in a way

that makes mere surplusage of provisions included therein.”)

7 See State’s Opening Brief at 44-47; see also First Orr Aff, Exhibit 62 (minutes of Senate Resources and

Environment Committee) (Feb. 19, 1986).
8 See also First Orr Aff,, Exhibit 60 at 2 (1986 Senate Bill 1358).
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The term “determination™ in the context of Idaho water law has a definite meaning and
connotes finality. The statute that authorized the SRBA—which itself originated in the
implementation of the Swan Falls settlement—provides that effective management in the public
interest of the waters of the Snake River basin “requires that a comprehensive determination of
the nature, extent and priority of the rights of all users of surface and ground water from that

- system be determined.” Idaho Code § 42-1406A(1) (uncodified) (emphasis added); see also id.

§ 42-1406B(1) (Northern Idaho adjudication) (similar). “Adjudication"’ is dgﬁned as an action

“for the judicial determination of the extent and priority of water rights.” Id.. § 42-1401A(5),

(8), (10) (emphasis added). In a general adjudication such as the SRBA, the District Court is

directed to “enter a partial decree determining the nature and extent of the water right . . .” Id. §

42-1412( 6) (emphasis added).

Thus, thcr unmistakable import of the 1986 amendment’s express directive that “no
portion” of the flows above Milner “shall be considered” for purposes of “the determination and
administration™ of water rights diverting downstream from Milner is that the parties and the
Legislature intended to strictly limit the source of flows for the hydropower wate'r rights at issue
to flows downstream from Milner Dam, and to clarify that the water rights had no entitlement to
call for flows above Milner Dam or. otherwise seek water rights administration above Milner
Dam. The 1986 amendment is not simply an “adﬁﬁrﬁstration” statute but also controls the final
definition of the hydropower water rights at issue.

Idaho Powcr also makes a spurious argument that defining the water rights as limited to
flows below Milner “may tie the hands of the Legislature to modify or amend policy choices

regarding management and administration of the river.” Idaho Power’s Response Brief at 38.°

? Idaho Power's new-found concern that the Court not tie the hands of the Legislature is quite ironic given

that the Company seeks a ruling on the 1994 amendments to Idaho Code §§ 42-234(2) and 42-420]1 A(2) that would

REPLY IN SUPPORT OF STATE OF IDAHO’S AMENDED MOTION FOR SUMMARY JUDGMENT ON ISSUE OF RECHARGE
SUBORDINATION - 7



Decreeing the water rights at issue in this subcase with the Milner source flow limitation to
which the parties speéi_ﬁcally agreed will not prevent the Legisiature from modifying policy for
management and administration of tl;c river any more than would aﬁy other water right decree
entered by this Court. Developing policy and enacting laws without injuring or impairing vested
property rights is a routine part of the Legislature’s daily business, anddecfeeing the water rights
in this subcase in accordance with the intent of the parties would present no special problems for
the Legislature or for future management and development of the Snake River. To thé contrary,
it would remove a source of controversy and uncertainty, provide the finality necessary for water
resource maﬁagement, planning, and development tb move forward, and would enable other
interested parties to rappro'priately order their affairs and property interests. |
2. Idaho Power’s. Argument That The 1985 Legislation Did Not Affirmatively Limit
The Water Rights To Flows Below Milner Is The Same Flawed Interpretation Of
" The Settlement The Department Adopted And The Parties Rejected In 1986. .

Idaho Poﬁer further argues that the water rights must be decreed with “water beyond the

3900 and 5600 cfs minimum flows, including water passing Milner,” as part of the source, Idaho

Power’s Response Brief at 10, because Idaho Code § 42-203B as originally epacted in 1985 did
not limit the water rights to flows below Milner. See id. at 24 (arguing that Idaho Code § ;12--
203B as enacted in 1985 did not contain the “zero- flow™ or “two rivers” concepts); see also id. at
31 (éhnilar). ThlS argument fails because it ighores the 1986 amendment in \.Nhjch, as discussed
above, the i)alﬁes expréssly‘ and- intentionally clarified that thel Agreement defined the water

rights as limited to flows below Milner and as carrying no entitlement to call for flows above

tie the Legislature’s hands with respect to modifying recharge policy. See State’s Opening Brief at 49-50; see also
Fourth Affidavit of Michael C. Orr (Oct. 17, 2008) (“Fourth Orr Aff.”), Exhibit 79 at 11-26 (pages 11-26 of minutes
of Senate Resources and Environment Committee) (Mar. 27, 2006) (Idaho Power representatives Greg Panter and
_Jim Tucker speaking in opposition to 2006 House Bill 800).
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A Milner. It als-o ignores the fact that Idaho Power conceded to and agreed not to challenge
application of the 1986 amendment to the water rights at issue. |
Moreover, Idaho Power’s reliance on the legislation | as. originally enacted in 1985 ig
based on the .same reasoning the Department ¢ited for proposing administrative rules that would
have defined flows above Milner as subject to the water rights:
The adopted minimum flow of zero cfs at Milner has been construed by some as
exempting any water passing Milner from the trust water provisions. . . . A simple

reading of S 1008 (Section 42-203b(2)) indicates that all waters in excess of an -
established minimum flow up to the-amount of the established hydropower right

are to be considered trust waters. . . . I propose to draft the rules recognizing all
flows tributary to Snake River above Swan Falls including water passing Milner
as trust waters . . .'°

As previously discussed, both parties, including Idaho Power, emphatically rejected this
interpretation of the settlement and the legislation, and negotiated and supported the 1986
amendment in order to clarify the settlement and dispose of the Department’s interpretation of

the original legislation. See also State’s Opening Brief at 30-44. Thus, Idaho Power’s argument

is one that the Company itself flatly rejected in 1985-86, and fails for precisely the same reason
the Department’s original interpretation of Idaho Code § 42-203B is no. longer valid: the parties
- drafted and supported legislation that conclusively disposed of it.

Regardless of what Idaho Power asserfs now, the parties méde it ¢lear in 1985 and 1986
t1.1at the original intent of the Agreement was to define the water rights as strictly limited to flows

downstream from Milner. The 1986 amendment is just as much a part of the Agreement as

10 Fourth Orr Aff,, Exhibit 91 at 2 (Memorandum from Norm Young to Ken Dunn, “Legal Issues Associated

With Senate Bill 1008”) (June 14, 1985). In faimess to the Department, some others also recognized that the
absence of an express Milner limitation in Section 42-203B(2) could be construed to mean that flows above Milner
were subject to the water rights. See Fourth Orr Aff,, Exhibit 74 at 1 (acknowledging that section 42-203B(2) as
originally enacted “may be interpreted in two ways”) (letter from John W. Keyes III, United States Bureau of
Reclamation, to A. Kenneth Dunn, Idaho Department of Water Resources) (Jan. 27, 1986); see also id, Exhibit 55 at
4 (attorney for Protective Union discussing “the department’s view of the legislation”) (page 7 of transcript of public
meeting on proposed rules and regulations for water allocation) (Jan. 14, 1986) (Idaho Falls).
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Exhibit 7B. Indeed, through the 1986 amendment the parties clarified what they had always
intended Exhibit 7B and the 1985 version of Idaho Code § 42-203B to actually mean.'*

3. The 1994 Amendments Did Not Repeal The 1986 Amendment Or Re-Define The
Water Rights To Include Flows Above Milner Dam.

Idaho Power also argues that regardless of the 1986 amendment, the 1994 amendments to
Idaho Code §§ 42-234(2) and 42-4201 A(2) make récharge water rights diverting upstream from

Milner Dam secondary to the hydropower water rights at issue in this case. ldaho Power’s

Response Brief at 39. This argument fails because nothing in the 1994 amendments expréssly
repeals or amends the 1986 a.mendmént to Idaho Code § 42-203B(2). .The 1986 a;nendment
-unequjvocally limits the legal scope and effect of the hydropower water rights at issue strictly to
ﬂdws downétream from Milner. The 1994 amendments do not purpoit to repeal or amend the
1986 amendment and may not be presumed to have impliedly done so or .to have impliedly re- .

~ defined the source of the hydropower water rights so as to extend it to flows above Milner. See

Thomas v. Med. Center Physicians, 138 Idaho 200, 209, 61 P.3d 557. 566 (2002) (“This Court
disfavors statutory amendment by implication absent clear; unequivocal legislative intent”)..

The principle reason for the 1986 amendment was precisely to prevent an extension or
re—defmitiop of the water rights to encompass flows above Mi_lner, _which was imminent under a
flawed administrative interpretation of the settlement. The 1994 Legislatﬁre must be presumed
to have been aware of this purpose and that under Idaho law the 1994 amendments would not be
interpreted as reversing the 1986 amendment or re-defining and expanding the source of the
water rights absent a clear and unequivocal legislative statement of such intent. McCann v.

McCann, 138 Idaho 228. 236. 61 P.3d 585, 593 (2002) (“Statutes are construed under the

1 This is also why Idaho Power's objection to the 1986 amendments as being enacted after the Agreement

was signed is unavailing. The 1986 amendment merely clarified the original intent of the Agreement and changed
nothing in it. The fact that this clarification came after the signing of the Agreement does not negate the validity or
significance of the clarification.
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assumption that the legislature was aware of all other statutes and legal precedence at the time
the statute was passed”) (internal quotation marks and citation omitted).

This conclusion finds support in thé commenf Sherl Chapman Qf the Idaho Water Usersr
Association made to the Senate Resources and Environment Committee in 1994 when it took up
the package of recharge legislation of which the amendments were one small part. Mr. Chapman
commented that the amendments were intended “to protect and verify” the settlement,'” and the

specifically agreed-upon Milner divide wads .one of the settlement’s principal elements—

important enough to warrant the clarifying 1986 amendment. See generally State’s Response
Brief at 9-17. Interpreting the 1994 amendments to ignore or reverse the Milner divide would
significantly restructure the settlement, not “protect and verify” -it—partic.ularly from the
standpoiﬁt of Mr. Chapman and his organization, which strongly supported the 1986 amendment.
See generally id. at 51-52. -

Idahb Power’s contention‘ that “protect and verify” means that the Agreement was
intended to bar recharge subordination is a circular argument. The underlying question posed by
the 1994 amendments is \;vhether the Agreement itself precludes subordination to recharge, and
by poiﬁting to the 1994 amendments as proof of what the Agreement means Idaho Power is
simplyvr trying to bootstrap the 1994 amendments into an agreed-upon term of the settlement
tself, | |

Further, the 1994 amendments can and should be harmonized wﬁh the 1986 amendment
and with the agreed-upon definition of the wéter rights as limited to flows below Milnéf Dam.

See State v. Housel, 140 Idaho 96, 104, 90 P.3d 321, 329 (2004) (“[i]t is the duty of the couts, in

construing statutes, to harmonize and reconcile laws whenever possible and to adopt the

12 Fourth Orr Aff., Exhibit 78 at 23 (page 1 of minutes of the Senate Resources and Environment Committee)

(Mar. 11, 1994).
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construction of statutory provisions which harmonize and reconciles them with other statutory
provisions) (internal quotation marks and citation omitted). The 1994 amendments can be
applied consistently with the 1986 ameﬁdment by applying them to recharge and hydropower
water rights diverting below Milner but not as to hydropower water rights below Milner and
recharge water rights above Milner. This is the most 1ogical interpretation and application of the
1994 amendments in light of the fact that in the 1986 amendment the Legisiaﬁue effectively
severed the Snake River at Milner er purposes of defining and administeﬁng the hydropower
water rights af issue in this s1.1bcase. Moreover, because Idaho Power conceded to and agreed not
. to challenge this Legislative division of the rivei'_ into two separate systems for purposes of
defining and administering the hydropower water rights at issue in this subcase, the Company-
may not challenge any limiting effect the 1986 amendment may have on the application of the
. 1994 amendments to those water rights.

" This interpretation is also consistent with the langnage of the 1994 amendments, which
applies to hy&opower water rights “that may otherwise be subordinated” under the Swan Falls
settlement. The Swan Falls Agreenient did not provide for the hydropower water rights to be
“subordinated” to any water rights above Milner Dam, because that would have implied a pre~-
existing entitlement to call for flows from above Milner, which would have been in direct
conflict with the parties’ express agreemént to strictly limit the legal scope and effect of the
water rights to flows below Milner. The concept of “subordinatioﬁ” has no meaning in this
‘context because it assumes that an underlying legal entitlement to call for flows above Milner
has i)een overridden or suspendéd, when in fact no such entitlement ever existed under the

Agreement.”® The Legislature’s reference to hydropower rights “that may otherwise be

13 This is also the reason Jdaho Power is incorrect in characterizing the State’s Motion as seeking a ruling that

the hydropower water rights at issue are “subordinate o all future uses above Milner.” Idaho Power’s Response at
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-subordinated” undér the Swan Falls settlement signals its intent to preserve the Milner divide as-
agreed to by the parties and as codified in the 1986 amendment.

Even if rthe 1994 amendments could not be interpreted to avoid conflict with the 1986
amendméﬁt, Idaho Power’s argument that the 1994 amendments should prevail is legally
incqrfect. The 1986 amendment was inserted in Idaho Code § 42-203B, the “centerpiece”
legislation of the Swan Falls settlement,'* while the 1994 amendments were a small part of a
large package of general aquifer recharge Iegislaﬁon and inserted into statutes that wer‘e never
part of the settlement. The 1986 amendment was specifically negotiated and supperted by the -
parties one year after thé implémenting legislation was enacted in order to clarify the parties’
original intent on a pivotal element of the settlement. It was the highly visible cﬂ@naﬁon of
extengivc comment and discussion by the parties and the public regarding the nature and sco'pe
of the settlement. In contrast, the 1994 amendments, whos¢ precise o‘rigip is at best murky and
uncertain, see étate’s Response Brief at 54-58, appeared ten years later and without joint
negotiation or review. by the parties. The 1994 amendments flew largely under the radar, and
their relationship to the. settiement received minimal consideration or review by the Legislature
and the pubiic. Clearly, the 1986 amendment is mbre specific with_ resfect to the Swan Falls
settlement and should control over the 1994 ﬁmendlnentS if the amer;dments are déemed to be in

conflict. Estate of Collins v. Geist, 143 Idaho 821, 827, 153 P.3d 1167, 1173 (2007) (“It is well

31. The State’s Motion seeks, rather, a threshold determination that flows above Milner are not part of the source of
the hydropower water rights at issue here, and that those water rights do. not include any legal right or entitlement to
. call for flows upstream from Milner.

1 See First Orr Aff., Exhibit 28 at 4 (page 59 of JOURNAL OF THE STATE SENATE—ORGANIZATIONAL
SESSION AND FIRST REGULAR SESSION OF THE FORTY-EIGHTH LEGISLATURE OF THE STATE OF IDAHO—1985
(“Statement of Legislative Intent—S 1008™)) (“This bill, Senate Bill 1008, is the centerpiece of the legislation which
is contemplated by the agreement”). Idaho Power’s contention that the Milner divide was not important to the
seftlernent because it was not discussed in the “Statement of Legislative Intent” is unavailing. Immediately after the
Senate Resources and Environment Committee approved the “Statement of Legislative Intent,” committee member
Senator Ringert stated that the approval “should not be regarded as addressing anything except what is specifically
set out in this statement of intent. There could very well be other matters within the bill that are not absolutely
crystal clear.” Chairman Noh agreed: “That should be well understood.” First Orr Aff., Exhibit 40 at 6 (page 13 of
transcript of meeting of Sepate Resources and Environment Committee) (Feb. 1, 1985).
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established that [a] specific statute . . . controls over a more general statute when there is any
~ conflict between the two”) (internal quotation marks and citation omitted).

4, The Swan Falls Agreement Does Not Bar The State From Amending Or Repealing
The 1994 Amendments.

While the 1994 amendments do' not make recharge water rights diverting above Milner
secondary to the hydropower water rightg at issue, the State agrees that the 1994 amendments do |
make recharge water rights divefting below Milner and above Murphy secpndary to the
hydropowér Qater rights, except for recharge water right 37-7842., because Idaho_ Power
subordinated to it as a term of the Swan Falls Agreement and reaffirmed that subordination,
'not\mthstandmg the effect of sections 42-234(2) 42-4201 and 42-4201A, in the “Stlpulat:lo of
April 11, 2006 15 The State’s second count for summary judgment, howevcr seeks a ruling
recognizing that the State retains the authority to amend or repeal the 1994 amendments and
thereby authorize subordination to recharge of the wafer rights held in trust by the State. See
State’s Motion at 2 (seeking a ruling that the State “has the right to subordinate, to the extent
authorized by state law,” the water rights held in trust by the State to any water right diverting
between Milner and Murphy, including recharge Watér rights);

Idaho Power argues that the second count of the State’s Motion would give the State a
“plank check to amend the law and thus revise the Swan Falls Agreement,” Idaho Power’s
Response at 41-42, and would change “the contractual recognition of ;Lhe company’s wa‘éer ﬁghts

at the Murphy gauge.” See id. at 41-42 & n.61 (discussing Tom Nelson’s explanation of

Paragraph 17 to the House Resources and Ervironment Committee).'® Tdaho Power also argues

that the contractual provisions of the Swan Falls Agreement control subordination of the water

15

See State’s Opening Brief at 54-56; State’s Response Briefat 17-19,
16

See also First Orr Aff., Exhibit 20 at 1 (minutes of the House Resources and Environment Committee)
(Feb. 11, 1985) (statements of Tom Nelson).
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rights held in trust by the State. See id at 41 (“the Agreement alone establishes the
circumstances under which Idaho Poyver’s water rights may be subordinated”). These arguments
ignore this Court’s Summary Jﬁdgmeﬁt Ordef.

This Court held in its Summary Judgment Order that the contractual provisions of the
Swan Falls Agreeneent simply define the water rights as a single cumulative entitlement to flows
as measured at the Murphy gaugmg station, and d1v1de that cumulative right into
“unsubordinated” and .“subordinatabl_e” portions. See Summ urmmary Judgment Order at 28 -
t“Paragraph 7 then defines Idaho 'Power’s various hydropower water nghts as a single
* cumulative right _and then apportions the right between the unsubof&inated and subordinated
portions™). The trust, on thel other hand, was not created by the contractual provisions of the
Agreeﬁent. See id. at 29 (“Paragraphs 7A through E do not refer to a trust or di\%ision of
ownership of the subordinated portions of Idaho Power’s rights into legal and equitable title”).
“Rather, ’ehe rights are held in trust by operation of law.” Id. at 38 (itali-cs in original).

Idaho Power attorney Tom Nelson drew the same distinctions between the contractual
provisioné of the Agreement anti the trust legislation in the Company’s written comments on the
administrative rules the Dep_arl.ment proposed to implement the “public interest criteria”:

Rule 1,5,1. states_ that the October, 1984 z_igreement places certain wate.r in trust,

This is not correct. The agreement did not place any waters in trust. The trust

was created by an act of the Legislature. This is more than a technical distinction,

_ since the agreement itself defines the extent of the Company’s water rights
above the Murphy Gage and below Milner Dam, as unsubordinated, subject
to subordination. The -legislation has the effect of placing these

“subordinatable” water rights in trust pending their actual subordmatlon to
other uses. However, only the statute has that effect, not the agreement

17 Fourtﬁ Orr Aff., Exhibit 71 at 2 (page 1 of “Idaho Power’s Comments on Proposed Water Allocation

Rules™) (enclosed with letter from Thomas G. Nelson to A. Kenneth Dunn, Idaho Department of Water Resources)
(Tan. 27, 1985) (emphasis added).
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Further, this Court held in its Summary Judgment Order that with respect to the water
rights heid in trust by the State that.Idaho Power “was simply coﬁccding to and agreeing not to
ché]lenge the State’s regulatory authority.” Summary Judement Order at 31; see also id. at 45
(“Idaho Power préviously agreed to the State’s regulatory authority over its claims as part of the
settlement despite its challenges to its authority in the context of these proéeedings”); id at 46
(“as a term qf the contract Idaho Power agreed to the State’s regulatory authority”™). '
| These holdings and Idaho Power’s record statements foreclose its current afguments that
the contractual provisions of the Agreement control subordination of the water rights held in trust
by the State and that the parties contractually barred subordination to recharge. The Cowrt has
determined that it is the State’s regulatory au_thority, rather than the .contractu_al prov'isio'n_s of the -
Agreement, that governs subordination of the water rights held in trust by the State and that
Idaho Power conceded to and agreed not to challenge this authority. Further, under settled law

the State could not contract away or declegate its regulatory authority via the Swan Falls

Agreement. See State’s Response Brief at 43-45. The Legislature therefore remains free to
change State law govemning subordination. and administration of the water rights held in trust by
the State, including but not limited to providing for subordination of the water rights held in trust
by thc;, State to recharge. See generally id. at 45-46. |

The Agreement was never intended to prevent the Legislature from amending State law
governing subordination of the water rights held in trust by "the State. This is evident from
Paragraph 17 of the Agreement, the partiés’ explanations of the settlement to the ‘public and the
Senate and House comnﬁﬁees, and the Statement of Legislative Intent for Idaho Code §§ 42-

203B and 42-203C. See State’s Response Brief at 46-48.
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Idaho Power nonetheless argues that Tom Nelson’é explanation of Paraéaph 17 to the
House Resources and Conservation Committeé demonstrates that the Legislature is contractually
barred from changing State law governing subordination. Idaho Pewer bases this ~contention on
the fact that while Mr. Nelson explained that the Legislature retained the authority to “undo this
whole thing next year,” he also said that it did not have‘ the power to change “the contractual

recognition of the Company’s water right.”'®

This is another circular argument that assumes the
, conclusion. it seeks to prove: Idaho Power assumes that “the contractual recognition of the
Company’s water right” includes a right to prevent the Legislature from changing the law. Not
only is this argument logically flawed, it is also contrary to Idaho law and this Court’s holdmg_
that Idaho Power simply conceded to and agreed not to challenge the State’s regulatory authority
with respect to the water rights held in trust by the State. As this Court held with respect to
| Paragraph 17: “As such, if the status of the State’s regulatory authority changed in the future, it
would not at affect the status of Idaho Power’s rights as originally agreed.” Summary Judgment
Order at 32. | |

Moreover, Mr. Nelson’s other statements in the Swan Falls record demonstrate that he
understood ‘;the contractual recognition of the Company’s water right” t(; simply consist of an
ﬁnsubordinated rightw to :the seasonal flows of 3,900 c.fs. and 5,600 c.fs. at Murphy.® In

contrast, when speakihg of subordination of the water rights held in tfu_st by the State, Mr.

Nelson typically referred to standards set by the “legislation” or the “statute,” not by the

18 First Omr Aff., Exhibit 20 at 1 (page 1 of minutes of House Rescurces and Conservatlon Committee) (Feb,

11 19284); see also Summary Judgment Order at 36-37.

“Unsubordinated” except for the specific exceptions in Paragraphs 7(C) and 7(D) of the Swan Falls
Agreement. See First Orr Aff., Exhibit 30 at 4 (page 4 of the Swan Falls Agreement).
% See, e.g., First Orr Aff., Exhibit 40 at 7 (pages 18-19 of transcript of Senate Resources and Environment

Committee meeting) (Feb. I, 1985} (discussing “contractual recognition of the company’s water rights™); id_at 29
(*the contractual right™).
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“contract.”2! Mr. Nelson also emphasized to the Senate Resources and Environment Committee
that the contract did not prohibit any particular kind of development, and that adverse impacts _on-
hydropower would be accounted for by the “public interest criteria” analysis rather than
contractual prohibitions on future deirelopment:

The statute and the contract don’t prohibit development. They’re not intended to

and they don’t. They simply say, look, you may have an adverse impact on

hydropower generation. That element of the public irterest has to be addressed

before you have further development. And if it’s addressed and it’s found to be in

the public interest that you have that impact on hydropower, that it’s in your

state’s overall best interest to proceed with development, you proceed with

development. But that is a very lmportant element of this plan, not just the river
flows but also the public interest.”

This Court’s Sununary Judgment Order, the express terms of the Agreement, and the
settlement impleﬁaentation récord all compel the conclusion that the Legislature retained
authority to change the subordination criteria in State Jaw. Idaho Power’s contention that this
would amount to gi';ring the State a “blank check to amend the law and thus revise the Swan Falls

Agreement” is nonsense. Idaho Power’s Response at 41-42. The State’s authority to amend

" State law ‘ari'ses from the constitution, not from the Agreement, and the State did not in the
Agreement contractually limit the State’s constitutional authority to amend State law regarding
subordination of the “subordinatable” water rights held in trust by tﬁe State—nor could it have
lawfully done so.? Idaho Power’s arguments in opposiﬁon to the State’s second count for

summary judgment must be rejected.

5. Idaho Power’s Argument That The Agreement Incorporated The 1984 Version Of
Idaho Code § 42-4201A(2) Is Contrary To The Agreement, The Intent Of The
Parties, The Company’s Subsequent Actions, Its Current Arguments Regarding

4 See First Orr Aff., Exhibit 40 at ¢ (page 25 of transcript of Senate Resources and Environment Committee

meeting) (Feb. 1, 1985) (“the standard set by the legislation™); id., Exhibit 37 at 10 (page 21-22 of transcript of
Senate Resources and Environment Committee)} (Jan. 18, 1985) (“it’s reallocated pursuant fo the statute™).

z First Orr Aff,, Exhibit 37 at 8 (page 15 of transcript of Senate Resources and Environment Committee)
(Jan 18, 1985).

See generally State’s Response Brief at 43-44.
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The 1994 Amendments, And In Any Event Does Not Bar Subordination To
Recharge Of The Water Rights Held In Trust By The State.

Idaho Power al;o opposes the State’s Motion on the ground that the law exisﬁng when a
contract is executed must be read iﬁto the agreement. Idaho Power further argues that the 1984
version of Idaho Code § 42-42-4201A(2) categorically provided that “recharge water rights are
secondar.y to hydropower water ﬁghts.” daho P_('.)WGI'B_S Response Brief at 19; see also id. at 40,
42 (similar). It should be noted at the outset that even assuming, arguendo, that the relevant
provisions of sections 42-4201(2) and 42-4201A(2) as they existed in 1984 had b.een_
~ incorporated in the Agreement—which they were not for reasons discussed below—the
"Agreement wéuld riot have prohibited subordination of the water rights held in trust by the State
to recharge. |

The reason for this is that the plain terms of the 1984 statutes applied only to hydropower

water rights “held by any privately.owned electrical generating company,” 1978 Idaho Sess.

Laws 726 (Idaho Code § 42-4201(2)); 1982 Idaho Sess. Laws 539 (Idaho Code § 42-4201A(2)),

not those held by the State or a governmental entity. One of the central elements of the Swan
Falls settlement was that it specifically provided for the “subordinatable” water rights for flows

exceeding the seasonal minimum flows of 3,900 ¢.f.s. and 5,600 c.f's. as measured at Murphy to

be “held in trust by the-state of Idaho.” Idaho Code § 42-203B(2); see also Summary Judgment

Order at 31 (“This Court holds that Exhibit 7B clearly and unambiguously provides that any
portion of Idaho Power’s water rights in excess of the minimum flows are held in trust by the
State, by and through the Governor, for the use and benefit of Idaho Power for POWEr pUurposes

and of the people of the State of Idaho™).?*

24

See also First Orr Aff., Exhibit 30 at 29 (Exhibit 7B to the Swan Falls Agreement).

REPLY IN SUPPCRT OF STATE OF IDAHO’S AMENDED MOTION FOR SUMMARY JUDGMENT ON ISSUE OF RECHARGE
SUBORDINATION - 19



The Agreement did not call for an amendment to section 42-4201A. so that it would also
apply to hydropower water rights “held in trust by the State of Idaho” even though, as Idaho
Power admits, the parties must be assumed-to have been aware in 1984 that the statute only

applied tfo hydro;ﬂower water rights “held by any privately owned electrical generating

company.” 1978 Idaho Sess. Laws 726 (Idaho Code § 42-4201(2)); 1982 Idaho Sess. Laws 539
(fdaho Code § 42-420 11—‘_& 2)), Thus, it must also be assmed that the parties did not .intend the
-relevant provisions sectioﬁs of 42-4201(2) and 42-4201A(2) as théy existed in 1984 to apply to _
the water rights held in trust by the State, even if those provisions were inbofporated into the
Agreement as a fixed term of the settlement. See generally State’s Resgohse Brief at 46-49.
Beyond this, however, it is clear the Agreernent did not mcorporate the recharge-
hydropower adm1mstrat10n provisions of Idaho Code §§ 42- 4201(2) and 42-4201A(2) as they
existed in 1984 because a contract does not incorporate existing law if “a contrary intent is

disclosed.” Primary Health Network, Inc. v. State, 137 Idaho 663, 667. 52 P.3d 307, 310 (2002).

Such a contrary intent is part and parcel of the Agreement because Idaho Power was simply
conceding to and agreeing- not to challenge the State’s regulatory authority to subordinate the

water rights held in trust by the State. Summarv Judgment Order at 31; see also id. at 45, 46

'(snmlar) It was settled law at the time of the Agrecment that the State’s regulatory authonty

‘could not be contractually limited or delegated. State’s Response at 43-49. Thus, with respect to

the “subordinatable” water rights held in trust by the State, the sefttlement was specifically
designed to allow the State to alter the standards for subordinétion by changing State law.

It would have been entirely contrary to this structure for the Ag‘reement to havle
incorporated as a fixed and jmmutable term an existing statutory provision making recharge

water rights secondary to hydropower water rights. Thus, “contrary intent” is inherent in the
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very structure and purpose of the settlement, and the recharge-hydropower administration
provisions of Idaho Code §§ 42-4201(2) and 42-4201A(2) as they existed in 1984 may not be

read into the settlement., Primary Héalth Network, Inc.. 137 Idaho at 667, 52 P.3d at 310.

Further, Paragraph 17 of the Agreement expressly provides that the Agreement remains
valid even if S_taté Jaw changes.” This means, as Idaho Power attorney Tom Nelson explained to
the House Resources and Conservation Committee, the Legislature retains its prerogative “to
ﬁde this whole Athing,” and the only thing it cannot change “is the contractual recognition of the
company’s water rights at the Murphy g—auge.”%- Giveri that the Agre;emént specifically allowed
for change,;s in the very législation the parties proposed to implement the settlement, it cannot
even be viewed as incorporating the implementing legislation. It follows that the Agfeement '
could not have been intended to incorporate other statutory_provisioné that the partieé did n01-:
even idgntify or propose to amend for purposes of implementing- the settlement—such as the
‘recharge-hydropower administration provisions of Idaho Code §§ 42-4201(2) and 42-4201A(2).

Idaho Power’s argument that ‘ihé relevant provisions of Idaho Code §§ 42-4201(2) and
42-4201A(2) as they existed in 1984 became part of the Agreement is also inconsistent with the
Company’s reliance on the 1994 amendment to section 42—4201A(2). 'fhe 1994 amendment
substantially altered the language of the fecharge-hydropower administration provision of Idaho
Cdde 8§ 42-4201A(2_) as it existed in 1984. Had that provision been incorioorated into the
Aglreemént. as a fixed term of the settlement, it would have violated the settlement to alter the
language of sectiont 42-4201A(2). The fact that the State and Idiho_ Power did not protest the

1994 amendment on this ground demonstrates that neither party viewed the recharge-

25

p First Orr Aff,, Exhibit 30 at 8 (paragraph 17 of the Swan Falls Agreement).
2

Id., Exhibit 20 at 1 (page 1 of minutes of House Resources and Conservation Comm1ttee) (Feb. 11, 1985)
(statements of Tom Nelson).
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-hydropower administration provisions of Idaho Code §8 42-4201(2) and 42-4201A(2) as they
existed in 1984 to have been incorporated into the Agreement as fixed terms of the settlement.

Finally, Idaho Power’s subsequent failure to protest recharge diversions as violations of
the Swan Falls Agreement demonstra’tes-.that the Company’s rechargc argument is a recent
construct. For instance, Idaho Power recently produced documents to the State demonstrating
that in 1995_'th_c Company was carefully tracking recharge diversions above Swan Falls,”’ énd
calculating the quantity of recharge diversions that had taken place after flows-at Murphy had
fallen below 8,400 c.f52 Yet, the Company never protested or objected to any of these
_ div_ersions as violations 6f the Swan Falls Agréemcnt. |

6. Tdzho Power’s “Management Tool” Argument Does Not Preclude Subordination To
Recharge.

Idaho Power further contends that the parties did not contemplate subordination of the
hydropower water rights to recharge because “at the time of the Agreement . . . [recharge] was

viewed as a water management tool ‘under the State’s Water Plan—mnot as a use to which the

Company’s rights could be subordinated . . .’f Idaho Power’s Response Brief at 4; see also id._at
. Q, 15 (characteﬁzing recharge as a “managemenf tool”). The fallacy in this contention is
gvident in the fact that Idaho Power expresély subordinated the hydropower water rights at issue_:
to three récharge water righf.cs.é's 'a term of the Agreement.‘ S;ze State’s Opening Bﬁef at 54-56.
Had the parﬁes viewed recharge as a “mapagement tool” rather than a “beneficial use” to which

the water rights could be subordinated, the Agreement would have included a “management

= See Sixth Affidavit of Michael C. Orr (Nov. 21, 2008) (“Sixth Orr Aff.”), Exhibit 2 (aquifer recharge

reports for 1995). The two exhibits to the Sixth Orr Affidavit are copies of documents that Idaho Power did not
produce to the State until November 10, 2008, which was after the last day for filing the State’s Opening Brlef on
the State’s Motion and the State’s Response Brief.

= See id_at 1 (Table Entitled “Total Water Diverted For Recharge,” with hand calculations in margin).
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tool” exception and Idaho Power would never have agreed to subordinate to these three recharge
water rights. |

- Idaho Power’s “management tool” argument is nothing more than a concept the
Company has manufactured for this litigation, a newly-minted subordination limitation that f.mds
no suppott in the settlement record. Idaho Power has .si_mply appropriated the term “management
tooll,” which appears nowhere in thé Agreement, presents it as a term of aﬁ, and argues that it
should be read. into the setflement as an affirmative limitation on the State’s authority to-
subordinate the water rights held in trust, regardless of the public interest.

F.urther, there is no logic in Idaho Powei"s contention that the settlement did not allow
for subordination to a"‘management too.l.” There is nothing mutually exclusive about the terms
“management tool” and “beneficial use,” and nothing in the settlement or Idaho law precludes
establishing a water right for a “management tool” so long as the application for a water right
otherwise satisfies State law. This is evidenced by the three recharge water rights to which Idaho
Power voluntarily subordinated. See Sftate’s_ Opening Brief at 54-56.

Idaho Power’s “management tool” argumént is also contrary to the settlement’s goal of
providing the State with the legal authority and technical tools to effectwely manage the river-
- aquifer system which was an 1mportant objectlve of the settlement”” Idaho Power’s
“management tool” argument runs entirely counter to this purpose and presumes that the State—

whose concern had been ensuring that management decisions and “watermaster” authority would

2 See First Orr Aff,, Exhibit 15 at 4 (page 2 of “A Resolution,” In the Matter of Policy 32 of the State Water

Plan) (Idaho Water Resource Board, Mar. 1, 1985) (attachment to minutes of Senate Resources & Environment
Commiittee, Mar. 4, 1985) (“The Snake River Plain aquifer which provides this [ground-water discharge] must
therefore be managed as an integral part of the river system™); see also Third Affidavit of Michael C. Orr (Jul. 18,
2008) ( “Third Orr Aff.”), Exhibit 25 at 12 (page 42 of transcript of Idaho Water Resource Board meeting on
proposed State Water plan amendments) (2:00 p.m., Jan. 30, 1985) (Burley) (“That’s why I asked the question about
the hydrologic studies and economic studies fundmg that, to me, are the backbone of providing the ability for the
department to make evaluations of how beneficial this new storage, how can you better manage the aquifer river
systemand not [go below] 3900.”) (Dr. Charles Brockway).
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reside with the State rather than the C-ompany-—simply agreed to hand Idaho Power veto

authority over an -ihnportant tool for coordinated river-aquifer management. This contention is

implausible and contrary to the trust compromise, under which the Staté agreed to Idaho Power’s

demand for “subordinatabie” water rights only if the State was firmly in control of subqrdination

criteria and decisions. See generally State’s Response Brief at 24-27.

Idaho Power’s reliance on the fact that recharge subordination is prohibited because the

- parties aéreed in the Framework to study recharge also fails because it is an implausible'

interpretation of the language and structure of the Framework, as the State has pointed out. See

State’s Response Brief at 36-38. Moreover, as the parties” explanations of the settlement

dénionstrate,. the agreement to study recharge (and to mldcrfake- other hydrologic and economic
studies) was simply intended to ensure that the State, as manager of the river-aquifer system and
legal owner of the water rights held in trust, had the information necessary to make informed -
managehnent and subordination decisions.®® Idaho Power’s argument that the agreement to
“study” recharge was meant to bar subordination is contrary to the Framework, the Agreement
and the seftlement record.

In a felated argument, Idaho Power asserts that “[r]echarge is, and always has been,

subordinate to hydropower water rights on the Snake River” under Idaho law. Idaho Power’s

Response Brief at 40; see also id. at 19 34, 38, 42 (similar). This argument relies on a

mischaracterization of past and present versions of Idaho Code §§ 42-234, 42-4201 and 42-

30 As Pat Kole explained in the IWRB public information meeting in Lewiston on November 1, 1984:

Finally, we wanted to make sure that the state would be in a positicn to take responsible
management action in the future. And so what we have set forth here is a basis upon which further
studies, both of economic and of hydrologic factors, can take place so that we will be able to
wisely manage the water resource that we have been blessed with.

First Orr Aff., Exhibit 46 at 4-5 (pages 8-9 of transcript of Idaho Water Resource Board public information meeting)
(Nov. 1, 1984) (Lewiston)
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4201 A, which never categorically subordinated all recharge uses to all hydropower uses. Rather,
theses statutes were selective and only provided for recharge to be secondary to either
hydropower water rights “held by any privately owned electrical generating company,” 1978

Idatio Sess. Laws 726 (Idaho Code § 42-4201(2)); 1982 Idaho Sess. Laws 539 (Idaho Code § 42-

4201A(2)), or to hydropower water rights “that may otherwise be subordinated” under the Swan

Falls settlement. Idaho Code 8§ 42-234(2), 42-4201A(2).

Idaho Power’s argument. also ignores the history of recharge and years of legislative
efforts to promo'te it3! As demonstrated by many of t;h_e documents the State cited and quoted in ‘
the historic background' discussion of the State’s Opening Brief, recharge was the subject of
considerable imerest-a.rid discussion for a number of years prior to the Swan Falls se‘ctlevmen‘c.3 2 1t
haé long been recognized as a promising means of capturing surplus or excess runoff, flood

waters and non-irrigation season flows, and as generally enabling optimum development of the

33

State’s water resources.” As a practical matter, however, recharge always faced considerable

legal, technical and financial obstacles that impeded realization of its potential benefits.>* The

1 See, e.g.,, Fourth Orr Aff., Exhibit 79 at 51 (page 51 of transcript of meeting of the Senate Resources and

Environment Committee) (Mar. 27, 2006} ("1 guess the trouble I have with this [is that] I sat through those [1993
Recharge] committee hearings. We wanted recharge. The whole motive behind that piece of legislation . . . was
recharge.”) (Senator Cameron) (first brackets and ellipsis in original, second brackets added); see also Fifth
Affidavit of Michael C. Orr (Nov. 7, 2008) (“Fifth Orr Aff.”), Exhibit 7 at 3 (1993 House Concurrent Resolution
No. 26) (authorizing appointment of a committee “to undertake and complete a study regarding recharge of Idaho’s
aqulfers and [to] make recommendations for implementation of a recharge policy™).

See, e.g., Fourth Orr Aff., Exhibit 7 at 7 (page 6 of “Future Upstream Depletion Above Hells Canyon,” by
Lynn Crandall} {(Apr. 6, 1953) (discussing recharge); id., Exhibit § at 32-38 (Crandall Examination at 10316-10322)
(discussing recharge); id, Exhibit 13 at 10 (page 9 of “Information Bulletin on a Study of Water Resource

Engineers) (Sept. 29, 1960) (discussing recharge); id., Exhibit 16 at 1 (Letter from Robert E. Smylie, Governor of
Idaho, to the Honorable Stewart L. Udall, Secretary of the Interior) (Dec. 7, 1966) (discussing future frrigation
development above Milner, including “ground water recharge™).

See supra note 63; see also Fifth Orr Aff,, Exhibit 7 at 10 (page 4 of minutes of 1993 Recharge Committee
for May 27, 1993) (“Cochairman Barraclough . . . strongly feels that such [recharge] efforts are the single most
?rudent action to take to utilize waste flood waters . . .”).

See, e.g., Fourth Omr Aff, Exhibit 8 at 34 (Crandall Examination at 10318) (“Any of these projects would
be quite costly™); Fifth Orr Aff., Exhibit 7 at 11-13 (pages 5-7 of minutes of 1993 Recharge Committee for May 27,
1993) (discussion of issues and potential problems) (Dr. Charles Brockway); id. at 14 (page 8 of minutes of 1993
Recharge Committee for May 27, 1993) (“Right now, statute provisions that provide for recharge projects are not
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statutes on which Idaho Power relies were enacted not to relegate recharge to a permanently
inferior status but rather to help it overcome those | obstacles and judiciously promote the
- development of recharge projects. Idaho Power.’s characterization of recharge as an inherently‘
disfavored use is contrary to the long-established TeCO gnition of its benefits and the Legislature’s
attempts to support and promote recharge de'velopment.
7. The State’s- Moﬁon A;serts That The Water Rights Should Be Defined As Limited
To Flows Below Milner, Not That The State Water Plan’s Milner “Zero Flow”
Policy Should Be An Element Of The Water Rights.
Rather than responding to the first count-of the State’s Motion, Idaho Power attempts to
defeat it by re—charactcrizing the relief sought by the State. Idaho Power asserts that the State

seeks to “includfe] the State’s “zero flow at Milner policy” as an ‘element’ of the water rights in

question, Idaho Power’s Response Brief at 3, and “to elevate its ‘zero flow’ or ‘two rivers’ policy

of general applicability to an element of the Company’s Swan Falls rights.” /d. at 4; see also id.

at 3,17, 18, 23, 24, 25. 26, 27, 29, 31, 32, 33, 40 (characterizing the State’s Motion as seeking a
ruling that the zero flow “policy” is an element of the water rights and/or arguing against such a
position). Yet, Idaho Power fails to quote any portion of the State’s Motion or briefing making
such an assertion, nor-could it, beéausga the State has never taken such a position.

The Sfate’s Motion seeks a ruling “[t]Jhat Idaho Power Cémpany agreedlandfor_ conceded
that the water rights at issue in this consolidated subcase are defined to exclude the flows of the &
Snake River or surface water or ground water tributary to the Sﬁake River ﬁpstream from Milner
Dam, and carry no right or entitlement to seék curtailment or administration of rights to the use

of the waters of the Snake River or surface water or ground water fributary to the Snake River

adequate to really address the whole big picture”) (Dr. Charles Brockway); see also generally Exhibit B to Affidavit
of Michael A. Gheleta in Support of Idaho Power Company’s Opening Brief in Support of Motion for Partial
Summary Judgment on Recharge Subordination (Oct. 17, 2008) (“Feasibility of Large Scale Managed Recharge of
the Eastern Snake Plain Aquifer System”™) (IDWR, Dec. 1999);
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upstream from Milner Dam, including ground water recharge water rights.” State’s Motion at 1-

2. Nothing m the State’s Motion or its briefing asks the Court to incorporate any policy from the
State Water Plan into the Court’s determination of the hydropower water rights at issue, or to
make any such policy an “element” of the water rights.

Idaho Power’s strawma.q argument that the State seeks to make the State Water Plan’s
Milner “zéro flow” policy itself an element of the water rights appérenﬂy rests on the State’s
assertidn that “[t]he parties intended the ‘z-ero flow’ provision of the Agreement to have 2
specific contractual meaning with respect to the definition 6f the water rights. The ‘zero flow’
provision of the Agreement was a term of the parties’ bargained-for exchange and an élement of
thé definition of the hydropower water rights that were at the center of the controversy.” State’s

Opening Brief at 25-26; see also Idaho Power Response Brief at 5 (citing page 26 of the State’s

dpening Brief). Contrary to Idaho Power’s contention, this argument does not call for making

any policy of the State Water Plan an element of the water rights. Rather, the State’s argument |
simply points out that the parties understood and intended their agreement to support retention of

the minimum flow of zero at Milner in the State Water Plan to demonstrate that they intended to

preclude consideration of ﬂows.upstream from Milner for purposes of the determination and

administration of the hydropower water rights at issue.

This understanding is well-documented in the undisputed record. As Idaho Power
attorney Tom Nelson stated in a public information meeting concerning the administrative rules
to implement the “public interest criteria™ “I don’t think that the surface water diversions for
rechargé above Milneér are part of the trust waters .. [trust] water has to be made avatilable by

reason of a subordination condition, and there’s no water right at Milner. That’s a zero flow
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under the state water plan.”® In Idaho Power’s writtén comments on the rules, Mr. Nelson
furthcr- stated: “[ij the intent of the rules is to implement the Swan Fall Agreement, then the
surface water flows above Milner shoul;i be considered not to be trust waters. The ;greement is
clear in its limitations on its impact above Milner.”?
Mr. Nelson’s pariner, John Rosholf, who had also represented Idaho POWGI; in the Swan
Falls litigation,”’ stated in his written coﬁnrnents on the rules: “[I]t’s been my understam_iing all
| aloilg that h'us;£ water flows can only exist betwécn the Swan Falls Dam and the Milneeram. e
for the reason that the minimum streain flow at Milner is zero.” Attorney General Jim
Jones alsd stated in .a press release and his written comments on the rules that the zero flow
provision of the Agreement was intended to mean the water rights would be limited to flows
below Milner: “[T]he parties did not intend ground waters or surface waters tributary to ﬁe
Snake _River above Milner Dam to be inciuded within the definition of trust water flows . . . The
reason for this conclusion is that the parties retained the minimum streamflow at Milner at

zero.”> Moreover, as the State has pointed out in its previous briefing on the State’s Motion and

in response to Idaho Power’s Partial Motion for Summary Judgment on Recharge Subordination,

s Fourth Orr Aff, Exhibit 48 at 7 (transcript of public information meeting) (May 23, 1985) (Twin Falis)

(emphasis added); see also id., Exhibit 49 (statement of “Nelson”) (similar). :

3 1d., Exhibit 71 at 2 (page 1 of “Idaho Power’s Comments on Proposed Water Allocation Rules™) (enclosed
with letter from Thomas G. Nelson to A. Kenneth Dunn, Idaho Department of Water Resources) (Jan. 27, 1986)
(emphasis added). ‘ .

3 See, e.g, id., Exhibit 24 at 5 (page 5 of Plaintiff’s Memorandum In Support Of Motion To Re-Consider
And Amend Summary Judgment, /daho Power v. State, Case No. 62237 (Fourth Jud. Dist., Ada County) (Feb. 19,
1980) (signed by John A. Rosholt). )

38 Jd., Exhibit 69 at 1 (page 1 of letter from Jobn A. Rosholt to Mr. Kenneth Dunn) (Oct. 30, 1985) (emphasis
added). Mr. Rosholt also stated that “certainly it was the perception of those who participated in the Swan Falls
Settlement Agreement and the resulting legislation that trust water does not exist above Milner.” ., Exhibit 70 at 2
(page 2 of letter from John A. Rosholt to A. Kenneth Dunn, Director, Idaho Department of Water Resources) (Jan.
" 15, 1988).
. Third Orr Aff, Exhibit 41 at 2 (“News Release,” Idaho Office of the Attorney General) (Jan. 29, 1986)
(emphasis added); see also Fourth Orr Aff., Exhibit 72 at 4 (page 3 of “Comments of the Attorney General on the
Proposed Water Allocation Rules of the Idaho Department of Water Resources”) (enclosed with letter from Attorney

General Jim Jones to Mr. A. Kenneth Dunn, Director, Idaho Department of Water Resources) (Jan. 27, 1986)
(similar).
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 the parties’ agreement to retain the “zero flow” at Milner was widely undc;stood by members of
the Legislature, the Idaho Water Resource Board, the water user community and the general
public to mean that the source flows for the hydropower water rights would be limited to waters
_ &omstream.ﬁ‘om Milner Dam.*” | |
Rather than making the State Water Plan’s‘provision for a minimum flow of zero c.f.s. at
Milner an “element” -of the water rights, the parties intended to define the water rights
consistently with that minimum flow, and with the other devélopmenf policies of the State Water -
Plan as arnénded to implement the settlemcﬁt. See State’s Opening Brief at 28-29. In érder to be
. consistent with the State Water Plan, the water rights had to be defined as limited to flows below
Milner and as carrying no right to call for flows above Milner. As Idaho Power attorney Tom
Nelson explained, the State Water Plan’s provision for a “zero flow” at Milner “was not a goal or
a tai‘get, but a planning tool to indicate that development upstream of that site would not be
hampered by a minimum flow there.”*' Tt would have hampered development above Milner and

been directly contrary to the minimum flow of zero at Milner, as well as historic practice and

40

See generally State’s Opening Brief at 30-34; Stafe’s Response Brief at 7-13 (Nov. 7, 2008); State of
Idaho’s Response to Idaho Power Company’s Motion to Consolidate at 23-26 (Aug. 25, 2008). While the State and
Idaho Power were the formal signatories to the Swan Falls- Agreement, the seitlement was obviously subject to
public review and comment given the-extensive legislative and administrative actions necessary to implement the
Agreement.

4 Third Orr Aff,, Exhibit ] at 4 (page 14 of THE ADVOCATE, Vol. 32, No.9) (Idaho State Bar, Sept. 1989)
(“Between Rock Creek And A Hard Place: Who Will Control Idaho’s Water?” by Thomas G. Nelson). Mr.
Nelson’s explanation of the Milner “zero flow” provision in the State Water Plan also demonstrates the error in
Idaho Power’s contention that the State Water Plan was intended to “maintain” a “zero flow” or dry riverbed at
Milner. Idaho Power’s Response Brief at 23. ‘As Mr. Nelson explained, the zero minimum flow provision is a
planning tool, “not a goal or target.” See also Fourth Orr Aff,, Exhibit 90 at 4 (“The water plan policy provides that
[Milner] flow is not required to be maintained but does not require it to be zero.”) (Memorandum from Norman C.
Young to R. Keith Higginson) (Nov. 2, 1988) (“Comments Received on Swan Falls Area Policy and Implementation
Plan™). In addition, and directly contrary to Idaho Power’s contentions, the State’s Motion does not seek a ruling
that the Swan Falls Agreement, much less the State Water Plan, requires the “maintenance” of a “zero flow” level at
Milner Dam, rior has the State asserted that the Snake Rivér has been managed to achieve or maintain a “zero flow”
level at Miilner. Idaho Power’s contentions on this point are simply another mischaracterization of the State’s Motion
and argnments, apparently intended to improperly inject into this subcase questions that are appropriately addressed
in subcases 02-0200 (the Idaho Water Resource Board’s claim for an average daily flow of 0 c.f:s. at Milner) and
00-92002GP (Basin 02 General Provision No. 4).
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settle& property rights expéctations on ;thc Snake River, to extend the hy_droinower wécer rights to

encompass flows upstream from Milner Dam.

In short, the parties (and the public) uﬁderstood the agreement to be consisten;t with the

State Water Plan’s m1mmum flow of zero at MiIner,“ and to also mean that the hydropower

water rights would be limited to flows downstream from Milner and have no entitlement to call

for flows above Milner. This does not mean that the partiés intended to make Policy 32 of the

State Water Plan itself an “element” of the water rights, and th_e Sﬁte has DBVEDI: so asserted.

Idah.o Power’s repeated contentions fo the contrary siﬁply erect_anc‘ii dispose of a strawman

argument that présents different questions than the -ﬁrstA count of the- State’s Motion.

8. .' lManagel-nent And Development On The Snake River Prior To The Swan Faﬁs
Controversy Was Historically Based On The Principle That Water Rights Below
Milmer Had No Entitlement To Call For Flows Above Milner, Not On
“Maintaining” A Flow Of Zero C.F.S. At Milner.

Idaho Power’s c;ritique of the State’s brief discussion of the history of the Milner divide
focuses on the State Water Plan’s Milner minimum flow provision rather than the first count of

the State’s Motion, which Idaho Power repeatedly mischaracterizes as an attempt by the State to

portray the Smake River “as having -always been managed for zero flow.” Idaho Power’s

Response Brief at 8; see also id. at 5 (arguing that “it was not the intent of the concerned
interests to _cdﬁlpletely deplete the flow of the river abov¢ Milner™); id_at 12 (stating that a 1967
letter to the Director of the Idaho Water Resource Board “makes no reference to a ‘zero flow’
policy™); id_at 17 (“the State’s Statement of Facts does not establish a consistent history
regarding the maintenance of a zero flow at Milner”). Once again, Idaho Power neither cites nor
quotes any such assertions in the State’s Motion or brieﬁng in support of these characterizations,

because there aren’t any. The State has never asserted or implied that the Snake River has

A See First Orr Aff,, Exhibit 30 at 26 (Exhibit 6 to the Swan Falls Agreement); id. at 7 § 13 (requiring

amendment of State Water Plan to implement the provision of Exhibit 6).
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always been managed to completely deplete the flow at Milner, and seeks no such ruling in this

case.

Rather, the State’s discussion of the historic background for the Swan Falls‘Agreement n
general, and the 1986 a:ﬁend.ment to Idaho Code § 42-203B(2) in particular, points out that the
pre_—Swan Falls planning and development of inigation and hydropower on the Snake River was
largely dictated by, and intentionally cox_afqrmed to, the physical and hydrologic divide created

by the river’s descent into a deep canyon at Milner and by the springs below Milner that

43

“regenerate” the river.” See, e.g, State’s Opening Brief at 16 (“The de facto division of the

river at Milner and the shared State land Federal goal of maximizing the use of the water
resources of the Snake River for agricultural development were foun_dationai principles that
guided the management of the river in the years preceding the Swan Falls controversy”). As
-pointed out in a law review article Idaho Power éited in prior briefing in this subcase:**

Any attempt to describe the historical underpinnings of the Swan Falls
controversy must include at least a brief discussion of how, over the decades, the
Upper Snake Basin effectively came to be treated as separate from the portion
located downstream from Milner Dam for purposes of water delivery and .
administration of rights. Idaho Power’s rights at Swan Falls and. other power
plants are senior to many above-Milner natural flow rights and most of the storage
rights, but the Company never took any action to curtail above-Milner rights to
serve these priorities. . . . [Bly the time of the Swan Falls controversy the
Company would have found it difficult to coripel continuation of these past-
Milner flows, partly because of the Company’s own actions. '

8 Idaho Power used the same concepts and similar terminology in responding to FERC inquires regarding the
" Company’s petition for an order approving the Swam Falls Agreement: “Trrigation development proceeded
essentially downstream . . . to the current site of Milner Dam . . . At that point the river descends several hundred
feet into a basalt canyon . . . The Snake River regenerates itself below Milner Dam . . . from springs representing the
outlet of the Snake Plain Aquifer.” Fifth Orr Aff, Exhibit 8 at 4 (page 2 of Idaho Power Company Response to
Questions 5 and 6 Completing Response to Request for Information Dated January 30, 1987 (FERC Docket no.
EL85-38-000) (May 19, 1987).

See Idaho Power Company’s Response To State Of Idaho’s Motion for Partial Summary Judgment at 3 n.4,
7 n.16 (citing 28 Idaho L. Rev. 573) (Feb. 7, 2008).
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Jeffrey C. 'Féreday & Michael C. Creamer, Swan Falls In 3D: A New Look At The Historic,

Legal And Practical Dimensions Of Idaho’s Biggest Water Right Controversy, 28 Idahq L.Rev.
573,580 (1992).% |

Idaho Power does not dispute these points or the fact that because of the Milner divide
in*igai:ion b;canﬁe the predominant use above Milner while hydropower came to be concentrated .

below Milner. See Idaho Power’s Response Brief at 5 (“It is true that.considerable irrigation

occurs above Milner and that most of Idaho Power’s hydropower generation facilities on the
mainstem Snake River are located below Milner”). Rather, Idaho Power argues that the State

has failed to show “a consistent history regarding the maintenance of a zero flow at Milnér,”

Idaho Power’s Response Bﬁef at 17, something the State never set out to prove and that it need
not establish to demonstrate j:he parties’ intent to strictly limit the hydropowér water rights
entitlement to flows belo& Milner. Idaho Power also digresses by asserting the State has
“coined” the term “Milner divide” for purposes of this litigation, an unsupportable contention in

light of the fact that the basin was widely viewed as being “divided” at Milner long before the

Swan Falls controversy.*

“ The State’s discussion also demonstrated that the concept of recharge was established long before the Swan

Falls Agreement, as was the recognition that recharge diversions make use of winter and non-irrigation season flows
above Milner. Idaho Power does not dispute these points. See State’s Opening Brief at 10-11, 13-15; see also, e.g.,
Fourth Orr Aff., Exhibit 8 at 32-38 (pages 10316-10322 of trapscript of examination of Lynn Crandall in Federal
Power Commission proceedings on Idaho Power Company’s proposed Hells Canyon project) (Jan. 12-13, 14-15,
1954) (“Crandall Examination™) (discussing recharge).

4 See, e.g., Fourth Orr Aff.,, Exhibit 13 at 6 (“From a land and water resource development standpoint, the
Basin is divided at Milner Dam) (page 5 of “Information Bulletin on a Study of Water Resource Development
Possibilities — Upper Snake River Basin™) (U.S. Bureau of Reclamation & U.S. Army Corps of Engineers) (Sept. 29,
1960) (emphasis added); id., Exhibit 11 at 1-2 (“The Snake River divides itself into units in our area . . .”) (page lof
“Statement of Mr. Edward Ermine, Irrigation and Reclamation Subcommittee, House Interior and Insular Affairs
Committee, March 4, 1957”); Third Orr Aff., Exhibit 3 at 1 (“from a power standpoint, the Snake River is divided
into two sections, that above and that below Milner dam” (“Report on Application Before Federal Power
Commission by Idaho Power Comparny, Serial No. 18, for Preliminary Permit Covering Twin Falls site, on Snake
River”) (emphasis added). Although the foregoing report was undated, it was quite likely prepared prior to February
1, 1922, because the report analyzed Idaho Power’s application for a “Preliminary Permit” at Twin Falls, id.,, and on
February 1, 1922 the Company filed its “Application for License” for the same facility. See id, Exhibit 4 at 6
(signature page of “Application for License—Twin Falls Project—Snake River, Idaho—Idaho Power Company™).
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Idaho Power also argues that 1f the Milper divide was c;ntral to the Agfeement, the State
would hqvé discuséed it in its briefing on the State’s first sumniary judgment motion. See Idaho
Power’s Response Brief at 4-5. This assertion ignores the fact that the State only moved for
parﬁa;l summary judgment’’ and was under no obligation to seek summary judgment on the
Milner qﬁestion. Given the potential complexity of the trust .and ownership issues raised in the
State’s first ﬁoﬁon, and the lengthy factual discussion the State deemed necessary to properly
pfesent those questions,*® the State determined that raising the l\ﬁlnef question simultaneously
with'the_.trust aﬁd ownership questions could result in unneceséarily confusing and mvﬁeldy
brieﬁng.49 The State’s decision to biﬁﬁcate these issues was permissible under the Idaho Rules
of Civil Procedure- and did not mislead the Court or prejudice Idaho Power, nor does this
sequencing diminish the importance of the Milner divide in the final settlement.

| Moreover, Idaho Power raised and relied on the 1986 Milner amendment to Idaho Code §
42-203B(2) in its response to the State’s first motion, and both parties acknowledged that the
amendment was intended to clarify the settlement. See Idaho Power Cornpany' ’s Response To
State OF Idaho’s Motion For Partial Summary Judgment at 11, 23-25 (Feb. 7, 2008); Reply In

Support Of State Of Idaho’s Motion For Partial Summary Judgment at 10-14 (Feb. 15, 2008).

Thus, the language of the Swan Falls Agreement and the settlement implementation record

shows that the Milner question was central to the resolution of the Swan Falls controversy. See

47

See State of Idaho’s Motion for Partial Summary Iudmn; ent (Dec. 14, 2007),
48

- See generally Memorandum in Support of State of Idaho’s Motion for Partial Summary Judgment at 4-25
(“Statement of Undisputed Facts”) (Jan. 11, 2008). _

i This determination has been borne out by the scope of the issues and the extent of the briefing on the
parties’ instant cross-motions for summary judgment on recharge subordination, as well as the briefing required to
dispose of Idaho Power’s motions of this past summer to strike the first Milner issue from the State’s Motion, see
Idaho Power Company’s Motion To Strike, Or Alternatively Motion In Limine Re: Scope Of State Motion For
Summary Judgment (Jun, 30, 2008}, or to consolidate it with other subcases. See [daho Power Company’s Motion
to Consolidate (Aug. 8, 2008).
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generally State’s Opening Brief at 16-47, . Idaho Power’s suggestion that the Milner issue is

something new or beyond the scope of this subcase is meritless.

9. The 1923 American Falls Contract And The 1934 Federal Power Commission
License For The Twin Falls Facility Confirm That Prior To The Swan Falls
Litigation Idaho Power Never Asserted An Entitlement To The Natural Flows
Above Milner For Power Production Below Milner.

Idaho Power asserts that its claimed hydropower Watér rights below Milner historically
included an entitlement to call for flows above Milner by virtue of storage rights in American
Fallé reservoir the Company claims pursuant to a 1923 contract with the Bureau of Reclafnation
and a Federal Power Commission license f;)r the Company’s Twin Falls facility. See Idaho
Power’s .Re_sponse Brief afc_ 7 (asserting the American Falls contract demonstrates Idaho Power
--“h.ad righfs which entitled it to flows for hydrop_oWer generation below Milner, and- which
continue to the present day”). The nature aﬁd scope of Idaho Powgr’s storage rights under the
1923 American Falls contract, and of subsequent contracts and legislation, is the subject of other
SRBA proceedings and of a United States Court of Federal Claims action®® and therefore not
properl? before the Court in this subcase. The 1923 American Falls contract, however, provides
important historic context for purposes of this litigation, and evidences a disclaimer by Idaho
"Power of the right to call for natural flows above Milner for purposes of hydropower use below
Milner. |

While Idaho Power is entitled to some storage space in American Falls reservoir pursuant

to federal contracts,”! these storage space contracts and the Twin Falls license demonstrate that

50 See SRBA Subcase Nos. 01-02064, 01-10485, 01-10486, and 1-10487, and United States Court of Federal

Claims Case No. 07-00730. The precise scope and nature of Idaho Power’s claimed storage rights at the American

Falls reservoir remain in dispute, and the State of Idaho expressly reserves its rights to contest all aspects of these

claims.
3 District Engineer Crandall noted during his examination in the Federal Power Commission proceedings on

Idaho Power’s application for a federal license for the Hells Canyon complex that the storage water Idaho Power is
authorized to send past Milner “doesn’t amount to much.” Fourth Orr Aff., Exhibit 8 at 26 (page 10203 of transcript
of examination of Lynn Crandall in Federal Power Commission proceedings on Idaho Power Company’s proposed

REPLY IN SUPPORT OF STATE OF IDAHO’S AMENDED MOTION FOR SUMMARY JUDGMENT ON ISSUE OF RECHARGE
SUBORDINATION - 34



even pri'or to the Swan Falls Agreement, Idaho Power retained only the right to generate power
below Milner with stored water and inflow below Milner. Article 21 of the 1923 An':terica:n Falls
confract provides: “"i'he con_li)any’s- right to demand the turning out of Water from the [American
Falls] reservoir for rciease by and use below Milner Dam shall be limited to [its coﬁtractual
storage 1'ights].’_’52 |

As development at American Falls and Twin Falls continued, the United States remained
ada;mant that Tdaho Power should not be allowed to establish rights to- demand natural flow
above Milner, as demonsﬁated by a 1931 Idaho Power memorandum: “Tt was very clear to me
that it is not [MI Stoutemyer’s] nor the Reclamation Department’s intention that we shall gain,
Vwit.hout his or their serious protest, any further prior rights to water of Snake River which Iﬁay be
used for irrigation purposes at or above Milner Dam.” Indeed, the United States insisted that |
the 1934 Twin Falls Federal Power Commission license reconfirm this limifation. 'The license
-provid,ed that all water rights for Twin Falls the site would be “subject, inferior and subordinate™
as agéinst present and future upstream irrigation uses, except (a) certain Ainerican Falls storage
- releases; and (b) such seepage, percolation, drainage, spring or springs, waste and/or other
influent waters “which do not flow or spill over Milner Dam but which enter in, arise in, and

flow in and -along the channel of the Snake River between the down-stream toe of Milner

Hells Canyon project) (Jan. 12-13, 14-15,.1954) (“Crandall Examination”). It is not inconsistent with the Swan
Falls Agreement for Idaho Power to send past Milner storage water it controls under the 1923 confract, because the
Agreement expressly does not limit “the Company’s ability to purchase, lease, own, or otherwise acquire water from
sources upstream of its power plants and convey to and past its power plants below Milner Dam.” "First Orr Aff,
Exhibit 30 at 4 (page 4  7(E) of the Swan Falls Agreement). This provision is another exception that proves the
rule: there would be no need for such a reservation if the Agreement did not otherwise strictly limit the hydropower
water rights in question to flows below Milner. It is also not inconsistent with the Milner “zero flow™ provision of
the State Water Plan to spill such storage water past Milner because, as previously discussed, the State Water Plan’s
provision for a minimum flow of zero at Milner is not a goal or target, but a planning tool to indicate that
development above Milner would not be hampered by 2 minimum flow at Milner. -

-5 Third Orr Aff,, Exhibit 6 at 3 {page 21 of Contract Between the United States and Idaho Power Company,

Relative to Power Rights at American Falls, Idaho) (Jun. 15, 1923).

s Sixth Orr Aff,, Exhibit 1 at 1 (page 1 of memorandum from James L. Boone to Mr. Hibbard) (May 29,
1931).
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Dam . . . and the site of the project covered by this license.™* In a 1962 letter to the
Chairman of the Federal Power Commission in connection with Idaho Power’s application for a
_federal license for the Company’s hydropower facilities at American Falls, Shoshone Falls and
Upper Salmon Falls, the Assistant Secretary of the Interior .reafﬁrmed that the féderal reservoir
rsystem above Milner “is operated with the objective of conserving the water to minimize spills
. past Milner Dam. This matter was the subject of extensive negotiations with the Idaho Power

. Corn_pany in connection with the issuance of license under Project No. 18 at the Twin Falls

Site 5355

- Thus, contrary to Idaho Power’s contentions, the 1923 American Falls contract and the
1934 Twin Falls license demonstrate clear intent to limit Idaho Power’s water rights below
Milner Dam to spring Wat_ersr and other inflows below Milner, and. upstreamn storage réleases.
These provisions are.consistent with the historic principles as enunciated m the 1920 Board of -
Engineers Report: “The principle invqlvéd therefore is to secure as nearly as possible a total use
of the waters for irrigation above Milner Dam, and to secure the greatest possible use for power

below Milner Dam.”*

10.  The Crandall Report And Testimony In The Hells Canyon Proceedings Show That
" - Ydaho Power Had No Entitlement To Call For Natural Flows Above Milner.

Idaho Power also attempts to prove its claimed ‘hydrop(')wer water rights below Milner

historically included an entitlement to call for flows above Milner and to preclude recharge by

54 Third Orr Aff,, Exhibit 9 at 12 (page 11, Article 14 of License on Government Lands — Project No. 18,

Tdaho — Idaho Power Company) (Federal Power Commission, Jun. 11, 1934) (emphasis added).

s Fourth Orr Aff., Exhibit 15 at 4 (page 4 of Letter from Assistant Secretary of the Interior Kenneth Holum to
the Honorable Joseph C. Swidler, Chairman, Federal Power Commission) (Aug. 30, 1962).

56 Third Orr Aff., Exhibit 2 at 14 (page 5 of Board of Engineers Report). The report also added: “To a
moderate extent these interests conflict with each other but fortunately on account of the large accretions to the
stream below Milner Dam the power resource is restored at Upper Salmon Falls and the injury to that resource
which would be susceptible of future development is relatively not very great.” [d. at 14-15. See also id., Exhibit 3
at_1 (“from a power standpoint, the Snake River is divided into two sections, that above and that below Milner
dam™) (“Report on Application Before Federal Power Commission by Idaho Power Company, Serial No. 18, for
Preliminary Permit Covering Twin Falls site, on Snake River”).

REPLY I SUPPORT OF STATE OF IDAHO’S AMENDED MOTION FOR SUMMARY JUDGMENT ON ISSUE OF RECHARGE
SUBORDINATION - 36



mischaracterizing and taking out of context a statement by District Engineer Crandall during his
examination in the Hells Canyon Federal ]E;ower Commission proceedings. Idaho Power argues '
that becanse Mr. Crandall testified recharge diversions would occur “at times when all prior
water rights on the river were being filled,” he must have meant that Idaho Power’s hydropower
. water rights below Milner Would be ﬁlléd before recharge diversions could take place above
-Milner. Idaho Power’s Response Brief at 957 |

This argument ignores the fact that Mt. Crandall explained the “prior rights” to which he -
referred were only those diverting above Milner: “[S]o this [diversion for ground water
recharge] would be the diversion -of waters that would otherwise spill down the .river past
Milner into the Columbia.””® This statement demonstrates, particula;rly when takeﬁ with Mr.
Crandall’s earlier festimony that flood waters spilling past Milner were considered “waste . . .
which goes down to the Pacific Ocean. . . it is being wasted,”® that he did not consider Idaho
Power’s hydropower water rights below Milner to be “prior rights” for purposes of the flow
allocations above Milner, and that he did not view recharge diversions at or above Milner as
subject to hy;jropower watéer rights below Milner.

Mr. Crandall’s earlier testimoﬁy_also supports this conclusién because he characterized

water spilled past Milner for power purposes not as flows to which Idaho Power was entitled, but

57
58

See also Fourth Orr Aff., Exhibit 8 at 34 (page 10318 of Crandall Examination).
Id. (emphasis added), The full text of Mr. Crandall’s “prior rights” statement is as follows:

Q First, as to the physical aspects, under what conditions could this type of diversion for
ground water recharging occur?

A It would occur at times when all prior water rights on the river were being filléd, the
canals were drawing what they wanted, and the reservoirs were either filled or assured of filling;

so that this would be the diversion of waters that would otherwise spill down the river past Milner
into the Columbia.

59 Id. at 23 (Crandall Examination at 10200) (“In the early part of the season when the flood waters are on

there is plenty of water for everybody, and we are usually spilling water to waste past Milner which goes down to
the Pacific Ocean.”).
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rather as only those which “could be spared for power production” after all potential needs above
Milner were satisfied. € Mr. Crandall’s testimony was also consistent with his 1937 letter to
District Counsel B.E. Stoutemyer regarding the subordination stipulation in Article 14 of the
1934 Twin Falls license, in which he expressed his view that the stipulation meant “the date of
priority [of Idého Power’s Twin Falls water right] applies only to rights below Milner and is not
- adverse to subsequent developments above Milner.”®! Plainly, Mr. Crandail. viewed Idaho
Power’s hydropower water rights below Milner as haVing_ 1o legal entitlement to.ﬂows above
, Milﬁer.

Idaho Power at'_témpts 1o diminish the significance of Mr. Crandall’s testimony,' and his
report entitled “Future UpSﬁeam Depletion Above Hells Canyon,”®* by asserting that “it is not
even clear whether Idaho Poﬁer introdu‘ced the report into evidence.” Idaho Power’s Response
Brief at 8. This statement is flatly incorrect, as demonstrated by the hearing officer’s
identification of the report: “This report, which is [Mr. Crandall’s] diréct testimony, waé offered
by the applicant.”63 Idaho Power was offering and relying on Mr. Crandall’s report and
testimony for purposes of obtaining a Federal Power Commission license for the Hells Canyon
cm‘n]_::lex.("1 Thus, contrary to. Idaho Power’s current representation to this Court, Idaho Power

affirmatively relied on Mr. Crandall’s depletion analysis and testimony in seeking the Hells

Canyon license, including Mr. Crandall’s views that the Company’s water rights had no call on

&0
61
62

Id, at 24 (page 10201 of Crandall Examination).

Third Orr Aff., Exhibit 12 (letter from Lynn Crandall to B.E. Stoutemyer June 18, 1937)

See generally Fourth Orr Aff., Exhibit 7 (“Future Upstream Depletion Above Hells Canyon,” by Lynn
Crandall) (Apr. 6, 1953}

8 " Fourth Orr Aff., Exhibit 8 at 16 (page 10146 of Crandall Examination).

Thus, it is not surprising that Mr. Parry did not *grill” Mr. Crandall, as Idaho Power puts it. Idaho Power’s
Response Brief at 9. The State simply pointed.out that Mr. Parry did not attempt to clarify or limit his own
witness’s characterization of Idaho Power’s hydropower water rights below Milner as something less than “prior
rights” for purposes of flow allocations above Milner-—expressly including recharge diversions.

64
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flows above Milner, and that future diversions, including diversions of surplus flows and waters

for ground water recharge purposes, would further deplete the flows spilling past Milner.

11.  This Subcase And The State’s Motion Raise Issues Of The Intent Of The Parties
And The Definition Of The Water Rights Subject To The Swan Falls Agreement,
Which Should Not Be Combined With Questions Regarding The Scope And
Validity Of State Policies And Statutes That Are Generally Applicable To Other
Water Rights Not At Issue In This Subcase,

Idaho Power’s focus on Pol1cy 32 of the State Water Plan and the “two rivers” doctrine is

- an improper attempt to combine this consolidated subcase, which deals with the intent of the

Swan Falls Agreement for purposes of defining the hydropower water rights at issue, with the

- overall scope and effect of the State Water Plan and the 1986 amendment to Idaho Code § 42-

203]3(2) For instance, Idaho Power argues that “it would not be approprlatc for the State Water

Plan’s zero flow policy to be included as a general provision assoc1a1:ed with Idaho Power’s

water rights in the SRBA Decree,” Idaho Power’s Response Brief at 27, that“‘the SRBA Decree

should not lock in a zero flow policy, in Idaho Power’s rights or elsewhere,” id. at 29, and that

“the ‘two ri.vers.’ language in § 42-203B(2) was not part of the Agreément [and] is a legislative
provision of general applicability.” M :

These contentions recycle the same arguments Idaho Powér ﬁade in its motions to strike
and c'onsolidate earlier this yéar, which the Court denied.®® Questions regarding the scope 'and '
validity of State folicies and statutes of general applicability are properly addressed in subcaseé
02-0200 énd 00-92002GP.®® This Court has observed that “deciding the issues entirely based on
the State’s exercise of its regulatorjr authority over hydropower rights indépcndent from the

underlying Agreement raises a number of significant constitutional issues.” Summary Judgment

& See Order Denying Idaho Power’s Motion to Strike/In Limine And Granting State of Idaho’s Motion to

mpel (Aug. 6, 2008); Order Denying Idaho Power Co.'s Motion to Consolidate (Sept. 8, 2008).
Subcase 02-0200 pertains to the Idaho Water Resource Board’s claim for a daily average flow of 0 c.fs. at
Milner. See Appendix A (Director’s Report for 02-0200). Subcase 00-92002GP pertains to General Provision No. 4
for Basin 02. See Appendix B (Director’s Report for Basin 02 General Provisions).
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Order at 24. This Court also ileld that such questions can be avoided when Idaho Power has

: ‘conscnted to the State’s regulatory authority: “Therefore, the Court need not decide the issue
based én a determination 6f the scope of the State’s regulatory power over Idaho Power’s vested
hydropower rights. A contractual agreement between the parties to settle a water rights dispute
does not raise the same coﬁstimﬁonal issues.” Summary Judgment Order at 23.

. This Coutt has reasoned that even if Idaho Power had not “directly agreed” to limitations -
on the hydropower water rights- at issue, “it cbuld still concede to the State’s authority or agreé
not to challenge the State’s authority to ‘regulate’ its _rights in a manner that would aqhieve the

' same resﬁlt. Howeycr, Idaho Power’s consent to the State’s authority would not neces.sarily be
binding on unrelated hydropt;wer ciaims.’.’ Summml Judgment Order at 26. This Court
therefore based its decision on the parties’ first cross-motions for summary judgment “on its
interpretation of the Swan Falls Agreement, including the agreement between the parties to énact

1.C. § 42-203B, as opposed to deciding the matter based solely on the State’s regulatory

authority.” Summary Judgment Order at 26.

The same. reasoning and holdi-ngs apply to the State’s second motion for swummary
judgnent, because it is expressly based on the intent of ;Ehe parties and does not depend on the
. general applicability of the State Water Plan or the 1986 -amendment to Idaho Code § 42- |
203B(2) to other water rights.” Rather, the State’s Motion argues that the parties agreed to limit
‘the hydropower water righfs to flows below Milner, and Idaho Power conceded té and agreed not
to challenge application of the 1986 amendment to Idaho Code § 42-203B(2) to thé water rights

at issue in this subcase.

I2. Ydaho Power’s Arguments Are At Best An Attempt To Modify The Plain Terms Of

The Settlement To Reflect A Subjective Intent Idaho Power Never Disclosed To The
State.
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Idaho Power’s recharge subordination’ arguments hinge on reading into the settlement
" new terms and subordination 1imi£ati0ns that do not appear in the Agreement or its implementing
legislation. Idaho Power insists that the settlemel;tt authorized subordinaﬁon of the water rightsr
held in trust by the State only to “consumptive” uses “existing at the time” of the settlement, and
barred subordination to any use of water that may constitute a “management tool,” or which the
" State and the Company agreed to “study.” None of these qualiﬁcatioﬁs or limitations appears
anywhere in the Agreement or its implemeﬁting legislation. They are simply attempts to “chip
:away”_at the plain language of the settlement.

Ev.en viewing Idaho Power’s arguments in the most charitable light, they are at best
assertioné of a subjective intent that is reﬂeétcd nowhere in the Agreement, thé implementing
legisiation, ‘the‘implementing State Waterl Plan amendments, the administrative rules, or the-
implementation and ratification record. Such omissions are significant in contract interpretation,

as Judge Edward Lodge observed in his 2006 decision in Public Service Co. of Colorado v.

Kempthorne. Case No. CV 91-03508-EJL, (United States District Court for the District of Idaho,

May 5, 2006): 67 «A g with everything in the law, but even more so in contract law, words are our

tools.” Id. at 4.

Simply put, if one party has an intent in mind, but such intent is never articulated
to. the other party during negotiations and the language of the contract is not
changed during negotiations to reflect the subjective intent, the final language of
the contract should not be interpreted according to the party’s undisclosed
subjective intent. When lawyers, after weeks [of] negotiation, seitle on words
with a common and accepted meaning . . . they should be held responsible for
what they agreed to. Parties are held accountable not only for what they say but
for what they do not say if there was a duty to speak. It seems only reasonable
that if the Federal government intended the agreement to be restricted to the
-transuranic waste above ground it would have said so.

67 A copy of this decision is appended hereto as Appendix C.
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Id. at 24. By similar reasoning, if Idaho Power had subjectively intended the Swan Falls
Agreement to bar subordination to fecharge, it is only reasonable that it should have clearly said
so at the time. There is no indication anywhere in the extensive record, however, that Idaho
Power ever articulated such an intent or understanding at the time of ﬂne Agreement.

Idaho Power’s protestations that it never had any reason to do so are implausible and
cannot be credited. The Company itself has asserted that prior to the Swan Falls controversy, it
was always careful to insist that its subordination provisions be. expressly limited to

“consumptive” uses or “irigation” in order to prevent subordination to recharge. Idaho Power

Compamr’sh Opening Brief in Support of Motion for Partial Summary Judgment at 19-25 (Oct.
17, 2008)7.‘ Yet, neither 'Paragr'aph 7 -of the Swan Falls Agreement nor the implemeﬁting
subordine;tion legislatioﬁ is limited to such uses. Rather, Paragraph 7(B) contemplates
subordination to “subsequent beneficial upstream uses” upon approval bf such uses by the State
in accordance with State law,” and Idaho Code' § 42-203B(2) provides for subordination to
“futu_ré beneficial upstream users” whose rights are acquired pursuaﬁt to state law, including

compliance with Idaho Code § 42-203C. Idaho Code § 42-203B(2).%

Even if thf; Company had insisted on eipressiy limiting,subordme‘;tion to “consumptive”
uses or “irrigatibn,” this would not have beeﬁ sufﬁéi_ent to bar subordination to recharge. - The
Fourth Judicial District Court’s decision on' the Idaho Power’s Motion to Re-Consider and
Amend Summary Judgment in the original Swan Falls litigation removed any basis the parties
may have had for assuming that recharge was not a “consumptive” use for purposes of

subordination, by ruling that recharge fell within the scope of a subordination provision that

68

° " First Orr Aff,, Exhibit 30 at 4 (page 4 of the Swan Falls Agreement).

The contractual subordination language in Paragraph 7(B) is not substantially or materially different than
. that in Idaho Code § 42-203B(2). See Summary Judgment Motion at 32 (“this Court finds it inconceivable that
Idaho Power would enter into a contract with one of the conditions of the confract being that the State pass
legislation entirely inconsistent with the body of the contract or the intent of the parties™).
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applied only to “consumptive” uses. See State’s Response Brief at 33-36." Moreover, Idaho

Power’s Attorney Tom Nelson specifically explained in an Idaho Water Resource Board public

information meeting on the settlement that subordination to “non-consumptive uses” was not

only poésible, but would actually be favored under the “public interest criteria.”  State’s

Resp'onsé Brief-at 32.M

| Under these ¢ircumstances, Ida_hb Power not only had good reason to expressly and

speéiﬁcally articulate its subjective intent that it would not agree to subordinaﬁon to “recharge,”

but it was under an affirmative duty to do so.- The fact that Idaho Power voluntarily
subordinated the hydropower water rights t§ three existinlg recharge water rights as a term of the

settlement underscores this conclusion. In the absence of any express qua_liﬁca;tion or
reservation, the State quite natufally viewed the Company’s agreement to subordinate the

7 hydropower water rights to three recharge water rights as implying that' the Company aiso had no

objection to subordinating the water ﬁghts held in trust by the State to future recharge uses. _If
Idaho Power’s actual subjective intent was otherwise, it was under an affirmative obligation to

specifically inform the State. The “Good Faith™ provision of the Agreement required nothing

less.”?

Further, the same Senate and House committees with primary responsibility for the Swan
Falls legislation also considered recharge legislation on s'qveral occasions during the 1985

session, at least once with Tom Nelson in attendance. State’s Responée Brief at 48-49.

° See also Fourth Orr Aff., Exhibit 24 (Plaintiffs Memorandum in Supi)ort of Motion to Re-Consider and

Amend Summary Judgment,” Idaho Power Co. v. State, Case No. 62237) (Fourth Jud. Dist., Ada County) (Feb. 19,
1980); id., Exhibit 25, (Memorandum Decision, Idaho Power Co. v. State, Case No. 62237) (Fourth Jud. Dist., Ada
County) (May 16, 1980); Fifth Orr Aff., Exhibit 4 (“Memorandum Decision and Order,” Idaho Power Co. v. State,
Case No. 62237 (Fourth Jud. Dist., Ada County) (Dec. 10, 1979). _

n See also First Orr Aff,, Exhibit 46 at 13 (pages 42-43 of transcript of Idaho Water Resource Board public

information meeting on Swan Falls settlement) (Nov. 1, 1984) (Boise) (Tom Nelson explanation regarding
“consumptive” and “non-consumptive” uses). ’

= First Orr Aff., Exhibit 30 at 1 (page 1 4 of the Swan Falls Agreement) (“Good Faith”).
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Recharge was discussed several times in the Idaho Water Resource Board’s public hearings on

the State Water Plan amendments proposed to implement the Swan Falls settlemeﬁt, with an

IJdaho Power representative in attendance. State’s Opening Brief at 51-52.” During the
"Department’s May 23, 1985 public information meeting on the administrative rules that would
implement the “public interest criteria™—the purpose of which is to determine whether a

proposed use will be allowed to subordinate the water rights held in trust—recharge was

discussed at several points, with Tom Nelson in éttendance. State’s Opening Brief at 37-38, 52-

53.

Under such circumstances and with so many opportunities, “it is only reasonable” to

expect Idaho Power to have mentioned, at least once, that it intended the Agreement to bar.

subordination to recharge, but it never did. See Public Service Co. of Colorado, Case No. CV

91-0350S-EJL at 24 ("It seemé only reasonable that if the Federal government intended the

agreement to be restricted to the transuranic waste above ground it would have said 50.”).

Idaho Power must be held responsible for the terms to which it actually agreed regardless
of any undisclosed subjective intent it held with respect to recharge subordination. See id.
(“When lawyers, after weeks [of] negotiatiou, settle on words with a common and accepted
~meaning . . . they shoplq l.be ‘held responsible for wh‘ét they agreed to. -Parties are held
.accountable not only for what. they say but for what they do not say if there was a duty to
speak”™). |

13.  The Third Count of the State’s Motion Presents A Justiciable Controversy.

& There was considerable discussion of recharge at the two Burley meetings on the State Water Plan

amendments proposed to implement the Swan Falls settlement. Third Orr Aff., Exhibit 25 at 18 (pages 65-68 of
transcript of Idaho Water Resources Board public hearing on proposed amendments to Policy 32 of the State Water
Plan) (Jan. 30, 1985, 2:00 p.m.) (Burley); id. at 43-45 (pages 53-61 of transcript of Idaho Water Resources Board
public hearing on proposed amendments to Policy 32 of the State Water Plan) (Jan. 30, 1985, 7:00 p.m.) (Burley).
The attendance sheets for these mieetings indicate that Idaho Power representatives attended both meetings. See
Fourth Orr Aff, Exhibit 65 at 1 (attendance sheet for 2:00 p.m. meeting in Burley); id. at 2 (attendance sheet for
7:00 p.m. meeting in Burley). ' :
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Idaho Power opposes the third count of the State’s Motion on grounds that the State’s
request for rulings that the hydropower water rights at issue in this subcase are subordinate to '

recharge water rights nos. 01-7054 and 37-7842, State’s Motion at 2, “do not present a justiciable

case or controversy and are not ripe for judicial determination.” Idaho Powef’s Response Brief
gt_4§. The fallacy of this contention is demonstrated by Idaho Power’s Motion for Partial
Summéry Judgment oﬁ Recharge Spbordination. Idaho Power put subordination of the
hydropower water rights in question to recharge directly at issue by seeking a l‘lllil:lg that
pursuant to the Swan Falls Agreement, “Idaho Power Company did not subordinate its

hydropower water rights to the diversion or management of water for aquifer recharge.” Idaho

Power’s Motioh at 2 (emphasis added).

Idaho Power’s broad request for an unqualified ruling that the Company “did not
subordinate” to recharge does not differentiate between the two quite different types of
subordmatmn involved in the Swan Falls settlement: immediate subordmanon to ex1st1ng uses
- under Paragraphs 7(C) and 7(D), and prospective subordination of the ° subordmatable water
rights held in trust by the State to future uses approved under State law. Indeed, ﬂllS analytical
imprecision pervades Idaho Power’s briefing on the parties® instant cross-motions for summary
judgment; aﬁd unnécgssérily muddles the otherwise suaigh'gforward subOrdinati'on énalysis. that
obtains under the Court’s holdings and guidance in the Summary Judgment Order regarding
Paragraph 7 of the Agreemént, Exhibﬁ 7B and Idaho Code § 42-203B. See Summary J.udgment

Order at 28-32, 41-46; see also State’s Response Brief at 19-23.

Idaho Power’s first count for summary judgment is broad enough to encompass the two

recharge water rights held by the Idaho Water Resource Board that are the subject of the third
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count of the State’s Motion.”* If the Court were to grant the first count of Idaho Power’s Motion
as presented, Idaho Power would be able to escape the subordination to which it expressly agreed
under Paragraph 7(C) of the Swan Falls Agreement and re-affirmed in the “Stipulation™ of April
11, 2006. Idaho Power’s assertion that the Complaint did not chéllenge subordination to existing
uses is unavailing because regardless of what the Complaint alleges, ihe plain terms of Idaho
Power’s Motion request an unqualified ruling thét would prevent the State from enforcing the
terms of the Agreement or the Stipulation on this point.

Moreover, Idaho Power has carefully avoided directly admitting that it subordinated to

existing recharge uses under the Swan Falls Agreement, admifting only that it stipulated to such

subordination “pursuant to the terms of the 2006 Stipulation.” Idaho Power’s Response at 47.
Idaho Pov'ver also asserts that subofdination is “governed by the 2006 Stipulation,” raising the
question of whether the Company vievﬁs the Stipulation as limiting thé otherwise unqualified
subordination to which Idaho Power agreed under Faragraph 7(C) of the Agreement, rather than
simply re-afﬁrﬁing that subordination. This is not a phantom concern, as the State and Idaho
Power have; sharply disagreed over the meaning and effec_:t of the Stipulatioln in this. very

litigr:fcion.75 Indeed, much of the litigation in this subcase has centered on statutory or confractual
langgage that éne or the other party insisted was Iz;lain and unambiguous aﬁd allowed for only
one interpretation. Idaho Power’s arg@ent that the Agreement and tﬁe Stipulation are so clear
with respect to subordination tc.) the two recharge Water rights that there can be no real dispute

over its meaning and effect is naive at best and misleading at worst.

H Idaho Power's broad summary judgment request also sweeps in the third recharge water right that Idaho

Power dismissed from the 7500 Case: 21-7166. See State’s Response Briefat 17-19.

» Compare Idaho Power Company’s Motion to Strike, Or Altematively, Motion in Limine Re: Scope of State
Motion for Summary Judement at 16-17 with State of Idaho’s Response to Idaho Power Company’s Motion to
Strike. Or Alternatively, Motion in Limine Re: Scope of State Motion for Summary Judgment at 51-52.

REPLY IN SUPPORT OF STATE OF IDAHO’S AMENDED MOTION FOR SUMMARY JUDGMENT ON ISSUE OF RECHARGE
SUBORDINATION - 46



While Idaho Power also argues as if there is no real question over whether Idaho Power
has in fact subordinated to the two recharge water rights under the Swan Falls Agreement and the
Stipulation, its discovery responses to the State’s requests for admission demonstrate otherwise.
In. its first set of discovery requests, the State posed two straightforward requests for admission:
“Admit that Idaho Power subordinated its water rights to Water Right No. [01-7054 or 37-7842}
pursuant to the terms of the ‘Swan Falls’ Agreement.”76 Not only did Idaho Power refuse to
make any such admission, bpt it ;esponded to each request for adnﬁssion with rﬁore than a full
page df explanations aetailing why it would not do so. If Idaho Power truly “does not
understand why the State insists on proceeding to litigate what the ﬁaltiés previously negotiated,”

Idaho Power’s Response at 49, it need look no further than its own discovery responses. -

Idaho Power also argues that the State’s third count for summary judgment is premature

because “it is impossible to predict what the final license terms might say.” Idaho Power’s

Response at 47. This argument is meahingless because the State does n(.at seek to determine t'he
terms of the licenses. Rather, the State simply seeks a ruling from this Court—the only Courf_
that hals jurisdiction 'over the quest{on—that the hydropower water rights in question are
subordmate to the two recharge permits pursuant to the Swan Falls Agreement, and recognizes
that licensing has not yet taken place. A water user is required to put water to beneﬁ01al use in
order to obtain a license, and the Idaho Water Resource Board’s ability to divert and use water
for recharge for purposes of licensing is dependent, in part, on resolution of the subordination
iséue presented by the State’s third claim for summary judgment.

In addition, the mere fact that licensing will take place in the future does not render the
question of subordination under the terms of the Swan Falls Agreement hypothetical or

uncertain. To the contrary, this Court’s resolution of the question will afford the parties “relief

™ See Appendix D.
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from uncertainty and controversy in the future.” Schneider v. Howe, 142 Idaho 767, 773. 133

P.3d 1232. 1238 (2006). Thus, the issue is ripe for adjudication even though licensing has yet to
“occur. See generally id: (determining that a claim for declaration that an easement existed was
justiciable even though the claimant had not filed the re-zoning application necessary to

construct the subdivision for which the easemernt was soughtj; see also In re Pintlar Corp., 180

BR._594. 597 (Bkrtcy.D.Idaho 1995) (rejecting the contention that a claim to adjudicate

insurance liability was hypothetical and not ripe); see also Idaho Code § 42-1421(3) (authorizing
the District Court to enterra‘pa:rtial decree before iicensing is complete).
‘Idaho Péwer’s -argurnent also ignores the fact that under the Swan Falls AQreem‘ent the
' hydroﬁower water rights are subordinated to the two recharge water rights regardless of the final . .
| terms of .the licenses. As Idaho Power attorney Tom Neison assured the members of the Senate
R;asources and Environment Committee, the 1180 Contract dismissals meant that “the power
company is barred from _challenging t_heir water right.”’’ The third count of the State’s Motion
presents a live controversy that this Court should decide in order to avoid uncertainty and further
| litigation.

CONCLUSION

For the reasons set forth herein and in the State’s Opening Brief, the State respectfully
requests that the Court grant the State’s Motion.

DATED this 21* day of November 2008.

LAWRENCE G. WASDEN
Attorney General

7 Eirst Orr Aff,, Exhibit 40 at 12 (page 39 of transcript of Senate Resources and Environment Committee

meeting) (Feb. 1, 1985).
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IWT072

Right Number:

IDAEQO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

02-00200

-Name and Address: STATE CF IDAHO

Source:

Priority Date:

IDAHO WATER RESOURCE BOARD
322 E FRONT ST

PO BOX 83720

BOISE, ID B3720-0058

SNAKE RIVER Tributary: COLUMBIA RIVER
The guantity of this right is the average daily flow of zero (0}
cfs measured by the Milner Dam gaging station at river mile

638.7 downstream.

12-25-1976

Diversion Point: T10S R21E S28 LOT 5 {SWSWNW)Within Jerome County

Purpose and
Period of Use:

Place of Use:

. Place of Use:

There are no diversions associated with this minimum stream flow
water right at Milner Dam. The point of diversion is the Public
Land Survey description at the north abutment of Milner Dam.

Purpose of Use " period of Use Quantity
Minimum Stream Flow 01-01 TO 12-31
Use of water under this right shall be non-consumptive.
See remarks
Minimum Stream Flow
Same as Other Use
Place of use is within the reach above and below benefiting from

the minimum stream flow azt the point of measurement for this
right.

Other Provisions Necessary for Definition / Administration of this Water Right:

Explanatory Material: Basis of Claim - Statute

Codified by §42-1736B, Idaho Code, Policy 32.

Return to SRBA Home Page
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BASIN 02 GENERAL PROVISIONS

The Director of the Idahe Department of Water Resources recommends to the
Snake River Basin Adjudication District Court that the following general prov131ons be
included in the decree determining rights to water from Basin 02.

1. The following water rights from the following sources of water in Basin 02 shall
be administered separately from all other water rights in Basin 02 in accordance
with the prior appropriation doctrine as established by Idaho law:

WATER RIGHT NO. ' SOURCE
. None None
2.  The following water rights from the following sources of water in Basin 02 shall

be administered separately from all other water rights in the Snake River Basin in
accordance with the prior appropriate doctrine as established by Idaho law:

WATER RIGHT NO. SOURCE
None None
3. Except as otherwise specified above, all other water rights within Basin 02 will be

administered as connected sources of water in the Snake River Basin in
accordance with the prior appropriation doctrine as established by Idaho law.

4, The minimum daily flows at the Milner gauging station shall remain as zero cubic
feet per second. The Milner gauging station is located at Latitude 42° 31'41",
Longitude 114° 01'06"(revised), (NADS3), in the SW1/4 NE1/4 of section 29 in
Township 10 South, Range 21 East, Boise Meridian, Twin Falls County
Hydrologic Unit 17040212, on the left bank 200 ft downstream from the highway
bridge at Milner, 0.4 mile downstream from Milner Dam, at mile 638.7.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

PUBLIC SERVICE COMPANY OF
COLORADO,

Plaintiff,
VS.

DIRK KEMPTHORNE, in his official
capacity as Governor of the State of Idaho,

Defendant.

UNITED STATES OF AMERICA,
Plaintiff,
VS,
DIRK KEMPTHORNE, in his official
capacity as Governor of the State of Idaho;
STATE OF IDAHO,

Defendants.

OnMarch 31, 2003 this Court entered an order denying Plaintiff’s motion to dismiss/motion
for summary judgment and granting Defendants” motion for summary judgment and declafatory
ruling. (Dkt. No. 266). The Ninth Circuit reversed and remanded the matter. (Dkt. Nos. 276,278).
A status conference was held whereupon both parties withdrew their motions and stipulated to a
period of discovery. (Dkt. Nos. 287, 288, 289, 290). The parties also agreed that the matter would
be decided by way of a court trial which was held on February 6, 2006. (Dkt. No. 336). At the
conclusién of the trial, the Court directed the parties to submit briefing which the parties have now

done and the matter is ripe for the Court’s consideration. (Dkt. Nos. 345, 346, 347). Accordingly,

the Court enters the following order.

MEMORANDUM ORDER
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Factual and Procedural Background

This case has a lengthy factual and procedural history “;hich centers around the
transportation, receipt, storage, management, and removal ofhazardous wastes at the Idaho National
Engineering La;boratory (“INEL”).! The INEL was established in 1949 to research various types
of nuclear reactors. The INEL has since broadened its research to include other eﬁgineering
facilities and research, including the Radioactive Waste Management Complex (“RWMC”) where
the Department of Energy (“DOE”) manages waste generated by national defense sources and
research programs.

The original complaint in this matter was filed on February‘ 7, 1991. The parties in the
action at that time were Plaintiff Public Service Company of Colorado, Defendant then Governor
of the State of Idaho, Cecil D. Andrus, and Counter Defendant the DOE. (Dkt. No. 1, Case No.
CV91-35-8-EJL).2 A similar action was also filed by the United States of America against

- Governor Andrus and the State of Idaho (hereafter the “State™ or “Idaho™). (Dkt. No. 1, Case No.
CV91-54-5-EJL). Inthat action (Case No. CV91-54-S-EJL), the State of Idaho filed counterclaims
against the United States of America. The cases were consolidated with Case No. CV91-35-S-EIL
being made the lead case. The issues presented involved the review of the DOE’s decision to store
spent nuclear fuel at the INEL. _ |

On May 7, 1991, the Honorable Harold L. Ryan granted the United States’ motion for

summary judgment and Public Service Company of Colorado’s motion for preliminary injunction

1

The name of the facility has been changed several times since it was opened. When it opened in 1949 it was called the
National Reactor Testing Station (“NTRS™). It then became the Idaho National Engineering Laboratory (INEL) and in
1997 was changed to the Idaho National Engineering and Environmental Laboratory (INEEL). Today, the facility is called
the Idaho National Laboratory (“INL™). This order shall hereafter refer to the facility as INEL.

2

Cecil D. Andrus was the Governor of the State of Idaho in the initial action filed in 1991. Governor Philip Batt was

substituted when the matter was re-opened in 1993, At present, Dirk Kempthome is serving as Governor of the State of

Idaho and has been substituted as the named Defendant accordingly. (Dkt. No. 224).

MEMORANDUM ORDER
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which enjoined Governor Andrﬁs and the State of Idaho from interfering with the transportation of
spentnuclear fuel across the highways of Idaho for storage at INEL. The parties filed cross motions
for summary jﬁdgment. On June 28, 1993, Judge Ryan entered an order granting the State of
Idaho’s motion for summary judgment and dénied the United States’ motion for summary judgment.
(Dkt. No. 118). The | Court also enjoined the DOE from any further transportation, receipt,
processing, and storage of spent nuclear fuel at INEL until a comprehensive Environmental Impact
Statement (“EIS*) was completed as required by the National Environmental Policy Act (“N_EPA”),
42 U.S.C. § 4321 ef seq. The EIS was to examine alternatives concerning tranisportation, receipt,
storage and management of spent nuclear fuel at the INEL. (Dkt. No. 118). The Court retained
jurisdiction over the case to resolve any 'diSputes between the parties regarding the final EIS.

Following the issuance of the EIS, this matter was re-opened on May 19, 1995 to address
the State’s concerns regarding the United States’ compliance with the final EIS. (Dkt. No. 149).
The parties again filed countering motions for summary judgment. On October 17, 1995, during
then Governor Philip Batt’s administration, the parties resolved the matter by entering into a
settlement agreement (“1995 Agreement™). (Dkt. No. 219). The Court entered an order adopting
the 1995 Agreement and again retained jurisdiction over the case. (Dkt. No. 220).

The matter is again before the Court on the State’s motion to re-open the case pursuant to
the Court’s retained jurisdiction seeking to contest the United States” compliance with the 1995
Agreement. (Dkt. No.223). Specifically, the State seeks 2 determination that the DOE is QBli gated,
pursuant to the express terms and conditions of the 1995 Agreement, to remove all transuranic
waste Iocated at the INEL no later than 2018, including, but not limited to transuranic waste which |

was indiscriminately buried in the subsurface disposal area. (Dkt. No. 223).2 The Court granted

* Cerlain waste was deposited at both the Subsurfaee Disposal Area (“SDA™), as buried waste, and at the
Transuranic Storage Area (“TSA”), in an above ground storage area.

MEMORANDUM ORDER
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the motion and ordered that the case be reopened. (Dkt. No. 231).* The parties then filed their cross
motions.” The Court found in favor of the State and the decision was appealed. (Dkt. No. 266).
The Ninth Circuit reversed and remanded the decision with the following direction:

We remand the case for the district court to consider the parties’ extrinsic evidence,

including the source of the 65,000 cubic meter estimate, in interpreting the contract

so as to give effect to the second clause as well as the first. See Gumport v. AT&

T Techs.. Inc.. (In re Transcon Lines), 89 F.3d 559, 568 (9th Cir. 1996) (stating that

the parol evidence rule “does not prohibit the use of evidence to clarify or to explain

ambiguous terms” of a contract).
(Dkt. No. 276, p.3). Accordingly, the Court held a four and a half day bench trial where both
parties presented evidence regarding the interpretation of the 1995 Agreement and, in particular,
the 65,000 cubic meters estimate. Having presided over this matter for several years, and having
heard the evidence, reviewed the record, and considered the parties’ oral and written arguments, the
Court finds as follows.

Analysis

This is a contract case. As with everything in the law, but even more so in contract law,

words are our tools.® The words expressed in a contract become legally binding and enforceable

commitments upon the parties once the contract is finalized. Where the words are clear there is

little dispute over the commitments upon each party. Where, however, words are unclear the

* Plaintiff, Public Service Company of Colorado, has been dismissed with prejudice pursuant to the parties
stipulation. (Dkt. Nos. 261 and 263).

5 The Plaintiff in the current action is the United States of America (“United States™); in particular the DOE
and Navy. The Defendants are the Honorable Dirk Kempthorne, in his official capacity as Governor of the State of
Idaho, and the State of Idaho.

[

“The law is a literary profession: words are our tools. Hence, writing is of paramount significance. We lawyers are
different form medical doctors, accountants, and most professionals. A surgeon may, in silence, perform a laminectomy
or indeed a hemilaminectomy. The surgeon and accountant need to know how to do their work. We, too, need to know
how to do our work but we need to communicate effectively using written words, There is a Latin maxim that he- who
knows but cannot express what he knows might as well be ignorant (Qui novit neque id guod sentit exprimit perinde est
ac si nescirer). This applies more to lawyers than to others.” Law Society Gazette, January/February 1998, p. 8.

MEMORANDUM ORDER
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contract must be interpreted to give meaning to the parties’ intent. The meaning of a contract term
can only be ascertained when viewed in the context in which the parties drafted the terms. “Any
determination of meaning or ambiguity should only be madé in the light of the relevant evidence
of the situation and relations of the parties, the subject matter of the transaction, preliminary
negotiations and statements made therein, [and where applicable] usages of trade, and the course
of dealing between the parties.” See Restatement (Second) of Contracts § 202,219-23 (1981). After
the transactidn has been shown in all its lengtﬁ and breadth, the words of an integrated agreement
remain the most important evidence of intention. See Restatement (Second) of Contracts § 202

(1981).

1) Posture of the Parties:

The Court’s inquiry begins by viewing the context of the contract negotiation and the
posture of the parties when the negotiations of the 1995 Agreement began. On May 17, 1995 the
State moved to reopen the case. (Dkt. No. 148). The Court reopened the case and reimposed the
June 28, 1993 injunction which stopped any further shipments of spent nuclear fuel into Idaho.
(Dkt. No. 149). Former Governors Andrus and Batt both testified that at the time they felt the
United States was not keeping its commitments to Idaho and both were concerned that Idaho would

become a de facto dumping ground, or permanent repository, unless an agreement was reached

MEMORANDUM ORDER
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assuring that the waste stored at INEL wbuld be removed from Idaho.” (Batt, pp. 82-84, 87).2 The
State also feared for the safety of the Snake River aquifer located directly below the waste buried
at the éubsurface disposal area (“SDA™); this fear stemmed from the recent leak of radioactive
material at the Hanford facility that was threatening the Columbia River coupled with the
knowledge thati the wastes buried prior to the 1970's were stored in containers with a life-
expectancy of twenty or twenty-five years which, in 1995, were né:iring expiration. In some cases,
the waste was contained only in cardboard boxes. (Andrus; pp. 19, 21, 23-24; Batt, pp. 72, 74-75;
Lance, pp. 152-55). This fear was bolstered by Idaho’s own experience with carbon tetrachloride
from the National Reactor Testing Station (“NTRS”)? which had migrated 600 vertical feet toward
the Snake River aquifer. (Andrus, pp. 20, 30).

The State expressed its concerns and fears regarding the buried waste at INEL in a telegram
to Dixie Lee Ray at the Atomic Energy Commission (“AEC”)." (Andrus, pp. 20-21). The telegram
was an effort by the State to obtain aséurances from AEC that the waste at INEL, in particular the
buried waste, would be removed from INEL. Thus, from the State’s perspective the removal of

waste centered around the buried waste at the INEL. The safety and security of the underground

1

Governor Batt had enumerated three goals or principles regarding waste at INEL stating that: 1) Idaho will oppose the
shipment of nuclear waste material to our state until we receive an absolute assurance that the material will ultimately be
moved outside of our state; 2) Idaho will insist on a proper cleanup of existing storage problems, including the cleanup of
material that was indiscriminately buried years ago, and 3) Idaho will seek attractive projects that will create new

. employment opportunities at the INEL. These three goals became the basis of the State’s position throughout the 1995
negotiations. (Grumbly, pp. 37-40). The goals were reported in an opinion piece carried in the local paper, a letter, and
other sources. (Defendant’s Exs. 516, 518).

8

Because neither party has ordered a final corrected copy of the transcript, the citations to the transcript in this decision
are made to the rough copy of the transcript from the February, 2006 court trial. The transcript citations herein provide
the name of the testifying witness and the corresponding page number, however, the page numbers may differ from those
in a final corrected copy of the transcript ordered at a Jater time.

? As footnoted previously, NTRS was the original name for INEL.

' The AEC was the previous title for the agency which later became the DOE.

MEMORANDUM ORDER
060RDERS\INEEL_TRIAL




Case 1:91-cv-00054-EJL  Document 32  Filed 05/25/2006 Page 7 of 34

aquifer was a “lightning rod” issue in this case and was of primary importance to Idaho. (Guida,
p. 101). Any leak of the wastes into the Snake River aquifer would not only have tremendous
political ramifications, but also an economic impact of gigantic proportions throughout the State
since the Snake River traverses nearly the entire length and width of the State of Idaho. (Lance, pp.
152-55).

The United States brought to the table the pressing need to remove and store spent nuclear
fuel rods from Navy ships, which had been halted when Idaho secured the injunction upon
reopening the case. (Guida, p. 93; Frei, pp. 167-169; Grumly, pp. 6, 8-11, 18-22). The delay in
shipments of spent fuel rods to Idaho was creating a national security issue in that at least some
nuclear powered ships could not operate until this settlement was resolved. (Batt, pp. 76-77;
Grumbly, pp. 6, 8-11, 18-22; Frei, p. 168). Additionally, the DOE had its own spent fuel objective
to bring foreign based spent fuel to the United States for storage because the fuel was coming out
of reactors in unstable countries around the world and could potentially be made directly into
nuclear weapons."! (Grumly, p. 22). Politically in 1995, the DOE was under budget constraints
from Congress relief from which the DOE was seekiﬁg the support of Idaho’s congressional
delegation. (Grumly, p. 18-19). Finally, witnesses for the United States testified that DOE desired
to reverse the perception that it had not lived up to its past obligations. (Grumbly, p. 9). According
to Mr. Grumbly, the federal government wanted to improve its credibility by fulfilling its
obligations and commitments which had not occurred in the past. (Grumbly, p. 9). For all of these

reasons the Navy and DOE wanted very much to settle the dispute with Idaho.?

1

The DOE was trying to implement a policy of bringing back research reactor fuel stored in other countries to protect the
world from proliferation of plutonium and weapons grade material; the policy began under President Eisenhower entitled
The Atoms For Peace Program. (Mr. Frei, p. 168; Trever, p. 31).

12

Mr. Frei also testified that while the DOE wanted to settle this matter with the State quickly and in a timely fashion, he
stated “I would not say we were under a tremendous amount of pressure. I would not paint a picture of people running

MEMORANDUM ORDER
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With that background, the bargaining positions of the parties becomes clear. Idaho held an
important bargaining chip having obtained an injunction precluding the shipment of the Navy’s
spent nuclear waste which.was causing a ﬁational security problem thereby enabling the State to
proclaim the August 31, 1995 proposal as its final offer. The United States’ own objectives meant

that it too was eager to reach a settlement in this matter.

2) Interpretation bf the 1995 Agreement:

The express language of the 1995 Agreement requires DOE to remove all transuranic waste,
as defined in the Agreement, out of Idaho regardless of where it is located at the INEL. Paragraph:

B.1 states:
B. TRANSURANIC WASTE SHIPMENTS LEAVING IDAHO

1. DOE shall ship all transuranic waste now located at INEL,
currently estimated at 65,000 cubic meters in volume, to the
Waste Isolation Pilot Plant (WIPP) or other such facility
designated by DOE, by a target date of December 31, 2015,
and in no event later than December 31, 2018.

Transuranic waste is expressly defined in the contract at Paragraph A.4 ofthe 1995 Agreement and
states that ““Transuranic waste’ shall be defined as set forth in the EIS, Volume 2, Appendix E,”

which states:

trapsuranic waste Waste containing more that 100 nanocuries of alpha-emitting
transuranic isotopes with half-lives greater than 20 years per gram of waste, except
for (a) high-level radioactive waste; (b) waste that the U.S. Department of Energy
has determined, with the concurrence of the Administrator of the U.S.
Environmental Protection Agency, does not need the degree of isolation required by
40 CFR 191; or (c) waste that the U.S. Nuclear Regulatory Commission has
approved for disposal on a case-by-case basis in accordance with 10 CFR 61.

around the building screaming what do we do, what do we do. No, we were looking at this document, looking at the time
frame in which we had to respond and deciding which issues we were going to bring back to the table hopefully to resolve
with the state.” (Frei, p. 169). Although this testimony provides a context for the DOE’s posture at the time of the
negotiations, having viewed all of the testimony in the case the Court concludes that the United States was under pressure
and motivated to settle the case, as was the State of Idaho.

MEMORANDUM ORDER
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The words of the contract _could not be clearer. The waste meeting this definition and located at
INEL must be removed from Idaho as stated in Paragraph B.1. It is the definition, not the 65,000
cubic meter estimate, that controls the obligation to remove waste under the 1995 Agreement. For
better or worse, both parties are bound by the definition both as to what it includes and what it does

not.

a) Drafting History - Alpha Low-Level Waste and Transuranic Waste Definition:

This definition was a contested point in the negotiations. In arriving at the definition of
transuranic waste, the State sought repeatedly to include alpha low-level waste in the definition.
(Trever, pp. 22, 53-82). Idaho was particularly concerned about aipha low-level waste being
removed because of future projects proposed by DOE at INEL which had the potential for alpha
low-level waste to be stored at INEL permanently. (Trever, pp. 22, 55-82, 166-68). This is
consistent with Idaho’s efforts throughout these negotiations to expand the waste subject to removal
from INEL. (Frei, p. 155; Urie, pp. 182-83; Trever, pp. 9-12, 53-82). On the other hand, the United
States was insistent that transuranic waste be defined as in the EIS which excluded alpha low-level
waste. Late in the negotiations, the State ceded the point and alpha low-level waste was taken out
of the final definition thereby removing any obligation upon the United States to remove alpha low-

level waste from INEL."” (Grumbly, pp. 47-49; Trever, pp. 81).

13 Idaho’s intent to remove all waste was consistent even though it ultimately agreed to remove alpha low-
level waste from the agresment because the State believed alpha low-level waste could be addressed through the
Resource Conservation and Recovery Act which is subject to the State’s authority. (Trever, p. 81).

MEMORANDUM ORDER
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United States® witnesses testified that alpha low-level waste was removed from the
definition so that the definition was consistent with other applicable Federal documents and
regulations and because WIPP would not accept alpha low-level waste. (Frei, p. 155-57; Guida,
pp. 68-69, 76-78). The Federal Government acknowledges that although not included in the
definition of transuranic waste, the intent wasto remiove the alpha low-level waste by mixing it with
transuranic waste stored at the Transuranic Storage Area (“TSA™) to meet the requirements for
shipment to WIPP, The United States maintains this intent is evidence by the DOE documents used
“by Ms. Trever and the parties’ negotiations for the Site Treatment Plan. These intentions, however,

were not conveyed to Idaho’s negotiators. (Batt, pp. 100, 103; Trever, pp. 166-67).

The United States points out that the EIS, used to define transuranic waste, estfmates the
émount of waste stored at TSA was 65,000 cubic meters. The United States concludes that because
Idaho knew the intent was for alpha low-level waste and transuranic waste at TSA to be treated
together for removal to WIPP, Ms. Trever’s conclusions regarding the 65,000 cubic meter estimate
are unreasonable, Because the two waste streams were to be mana{ged together, the United States
contends, the quantity of material for removal referenced by the 65,000 cubic meters could only be
that waste stored at the TSA. In response, Ms. Trever noted that figure used a definition which
includéd both transuranic and alpha low-level waste. (Trever, 120-122, 143). During cross-
examination of Ms. Trever, counsel noted portions of the ROD (Ex. 69) which stated that
transuranic and alpha low-level wastes were generally expected to be managed together and that
the site treatment‘ facility was for treatm;ent of alpha low-level waste such that it meets the
acceptanccr criteria for diéposal at WIPP. (Trever, pp. 128-29). In response, MS. .Trever
acknowledged the ROD did speak to those things but that the statements were “at odds” with other
portions of the ROD. Id. On redirect, Ms. Trever clarified that the ROD’s application of the

management of alpha low-level and transuranic wastes together seemed to only apply to storing and

MEMORANDUM ORDER
060RDERS\INEEL TRIAL

10




Case 1:91-cv-00054-EJL  Document 32  Filed 05/25/2006 Page 11 of 34

characterizing the waste not treatment and disposal because the ROD discussion regarding
- freatment did not coincide with the later plan proposals which included disposal of alpha low-level
waste at the INEL. (Trever, pp. 166-68). In short, the State viewed the ROD’s inclusions of
potential program options where alpha low-level waste remained at the INEL as DOE’s attempt to
keep these options on the table thereby causing concern to the State about the potential of such -

wastes being permanently stored at the INEL; directly contrary to the Staté’s goals of removal.

The United States also points to the negotiations betwéén the State’and DOE regarding the
site tréatmenf plan at the INEL reqﬁired by the Federal Facilities Agreement and Consent Order
(“FFA/CO”). (Trever, pp. 129-133). These negotiations were ongoing at the time of the drafting
of the 1995 Agreement. Drafts of the site treatment plan called for the construction of a facility
called the advanced mixed waste treatment plant which would manage transuranic waste and mixed
alpha low-level waste together as they traditionally had been and that most mixed transuranic waste
vwould be shipped to WIPP. (Trever, p. 132). During testimony, Ms. Trever challengéd the terms
“most” mixed waste would be shfpped to WIPP and that the waste was “managed” together.
(Trever, p. 132). Mr. Rasch, who was in charge of the site treatment plan (Ex. 128), testified that
the State was aware of the plan to treat the waste and ship it to WIPP.. (Rasch, p. 45, 50, 52-53).
Mi'. Rasch, however, was not paﬁ: of the negotiations of the 1995 Agreement. The final site
treatment plan was executed two weeks after the 19?5 Agreement on November 1, 1995. (Ex. 128).
Thus, while drafts of the site treatment plan may have discussed the possibility that alpha low-level
waste and transuranic waste would be managed together and possibly shipped to WIPP, these draft
proposals did not address the State’s concerns to achieve definite deadlines for removal of alpha
low-level waste. Just the opposite, the drafts likely caused greater concern to the State as they

. evidenced the possibility that alpha low-level waste might remain at the INEL.

MEMORANDUM ORDER
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In sum, the United States® efforts to show that Idaho was aware of the United States’
intention behind removing alpha low-level rwasté from the definition was to make the definition
consistent with its other documents and that the parties still ir;tendéd for alpha low-leve] waste to
be treated with transuranic waste for shipment to WIPP is to no avail. Their own witness, Mr. Frei
was unable to point to any provision in the language of the 1995 Agreement reflecting the intention
or understanding that the 1995 Agreement was intended to require removal of both transuranic
waste and alpha low-level waste exclusively from TSA. (Frei, pp. 158-59). Quite simply, the
words expressed in the contracts do not convey this intent. Had the parties discussed and/or arrived
atan understanding regarding the treatment of alpha low-level waste during their negotiations, such-
an understanding is not included in the 1995 Agreement and the language contained in the final
contract controls the obligations which are binding upon the parties. The United States must now
live with the definition for transuranic waste which they feverishly negotiated for and agréed toin
the contract. In shorf, transuranic waste as defined in the 1995 Agreement must be removed from
INEL regardless of where it is located at the INEL. Just as the United States is bound by the -
language of the contract, so too is the State of Idaho who must accept the fact that regardless of any
understanding spoken of between the parties, the 1995 Agreement does not require the United

States to remove alpha low-level waste.

b) Significance of the 65.000 cubic meters estimate jn Paragraph B.1:

DOE further asserts the 65,000 cubic meter estimate itself evidences that the parties
intendeﬁ for waste to be removed only from the Transuranic Storage Area (“TSA™) not the
Subsurface Disposal Area (“SDA”). On appeal, the Ninth Circuit determined that there was an
ambiguity in the agreement concerning what the 65,000 cubic meter estimate referréd to in
Paragraph B.1 and provided that this Court could use extrinsic evidence to resolve the same. (Dkt.

No. 276).  The Ninth Circuit’s only disagreement with this Court’s prior ruling was its
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determination that this Court héd not considered the second sentence of Paragraph B.1 relating to
the 65,000 cﬁbic meters estimate; stating that if the estimate was not reasonable then the Court had
to resolve that ambiguity. Nothing else was suggested or ruled on as error, so arguably the State
- is correct in suggesting that is the only issue before this Court. Having now viewed the record,
testimony, and evidence presented the Court finds that the evidence clearly shows that the 65,000
cubic meters of waste was a reasonable estimate of the amount of transuranic waste located at the
INEL asitis deﬁned in the 1995 Agreement. Thf: evidence also establishes that the 65,000 cubic
meter figure was a reasonable estimate initially of the transuranic and alpha low-level waste stored
above ground and, more importantly, was coﬁfn*med by the State to be a reasonable estimate of all
the transuranic waste located above and below ground when alpha low-leve] waste was removed
by the United States from the definition for transuranic waste. Because it was never thought to be
an exact figure, the 65,000 cubic meter estimate was not an issue of contention at the time of the

negotiations. (Trever, p. 142).

When Idaho conceded to the removal of alpha low-level waste from the contract definition
of transuranic waste, Ms. Trever undertook an investigation to determine whether any other
language modifications were necessary after the definition change and to assure that the 1995
Agreement satisfied the stated purpose from Idaho’s perspective: to remove the waste from
endangering the Snake River aquifer. (Trev'er, pp. 81-83). In doing so, Ms. Trever realized the
65,000 cubic meter estimate haci remained the same thronghout the draft changes and that she

needed to verify the number.™ (Trever, pp. 82-83). Ms. Trever’s investigation caused her'to look

14

The 65,000 cubic meter number appeared first in the State’s draft of July 26, 1995. (Ex. 586). This draft provided
that “the total volume of transuranic waste shipped out of Idaho shall be no less than 65,000 cubic meters.” (Ex. 586,
3.A(3)). The definition of transuranic waste in this draft included alpha low-level waste. (Ex. 586, 2.D). Subsequent to
this draft proposal, the parties met in Chicago and Minneapolis and exchanged numerous drafts and phone calls.
Ultimately, the State sent its August 31, 1995 final offer which included the commitment to ship all transuranic waste out
of Idaho by a specified date with a definition of transuranic waste that included alpha low-level waste. Ms. Trever testified
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to the DOE Programmatic Spent Nuclear Fuel Management and I_daho National Engineering
Laboratory Environmental Restoration and Waste Management Programs Final EIS, April 1995
(Ex. 588) (“1995 EIS™), the May 30, 1995 ROD for the 1995 EIS (Ex. 69), the Engineering Design
File for INEL 1995 EIS (Ex. 554), and the August 1995 Draft Waste Management Programmatic
EIS (Ex.No. 585) (“Waste Management EIS™), as well as other documents. Ultimately, Ms. Tre\;er
concluded that the 65,000 cubic ineters estimate was a reasonable estimate for transuranic waste
.at the INEL in the TSA, the SDA, and other ﬁeas as it was defined in the 1995 Agreement fo
exclude alpha low-level waste. (Trever, p. 86, 90, 114). Generally, Ms. Trever determined that
based on the different figures provided in the DOE documents the estimated range for all
transuranic waste at the INEL was between 60,000 and 70,000 cubic meters. (Trever, p. 87). Given
that it was the United States® definition of transuranic waste being used and such definition was
consistent with their documents, Ms. Trever did not discuss her conclusion regarding the estimate
with the United States. (Trever, pp. 87, 143) (stating “because they had been using the right number

in conjunction with the definition of transuranic waste that they were using.”).

It was entirely reasonable for Ms. Trever to have undertaken the investigation in the manner
she did in light of the fact that during the negotiations when the State inquired as to the definition
the Unitec.l States’ response wé.s-to refer the State to the EIS without further explanation. (Guida,
p- 105). Given this direction, Ms. Trever did exactly what the United States told her to do; she
looked to DOE documen.ts, including the two EISs, to ascertain the meaning of 65,000 cubic meters
estimate contéined in Paragraph B.1. Atthis poiﬁt in the negotiations had the United States wanted

to clarify its intent that removal was limited to that waste stored at the TSA it could easily have

that “[o]uly later did I realize that the volume used in [Paragraph B.1] was not consistent with our definition of transuranic
and alpha low-level waste, but that ended up being resolved later.” (TR, pp. 36, 38). The volume number was included
as “a reasonable estimate of all of the transuranic waste and alpha low-level waste as we defined it.” (Trever, p. 38). The
. United States submitted a draft in response (Ex. 526) which removed alpha low-level waste from the definition of

transuranic waste but left the volume estimate the same.
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done so by sta.tiﬁg as much when asked about the definition by the Sﬁte. Instead, United States
simply referred State officials to other documents. Ms. Trever’s reasoning from these other.
materials is sound. ﬁy utilizing DOE’s other documents the State seemingly had met the United
States’ stated purpose behind the change in the definition of transuranic waste: make the definitions
and the contract consistent with its other Federal documents. Having heard the téstimony at trial,
the Court finds Ms. Trever’s investigation to have been appropriate and reasonable; arriving at a
sound understanding of the 65,000 cubic meters estimate of transuranic waste as defined by DOE

in the 1995 Agreement.

The United States’ argument here is that both parties intended the agreement to mean
something other than what it says; that the 65,000 cubic meter figure defines the volume and
location of the waste subject to removal. This subjective intent of the meaning of 65,000 cubic
meters estimate on the part of the United States, however, was not communicated to Idaho officials.
(Batt, pp. 102-03; Lance, p. 158; Frei, p. 127; Grumbly, pp. 50-51; Sullivan, pp. 196-201;
Nordhaus, pp. 34-40)."% It is clear from the evidence that among themselves, United States’
officials commonly understood the “65,000 cubic meters™ to refer to only the wasté stored at the
TSA. (Guida, pp. 105-07, 116-18, Frei, pp. 130-31; Urie, pp. 178-80; Grumbly, pp. 32-33;
Nordhaus, pp. 37-38). It is equally clear that this was not the understanding of the State of Idaho
who had consistently maintained that all waste at the INEL, and in particular the buried waste, must

be removed. (Batt, pp. 102-03; Lance, p. 158).

15

Mr. Urie, however, testified that “at some point or points during the negotiations and specifically during a conference call
or calls, that representatives from the Department of Energy and representatives from the State of Idaho discussed the fact
‘that 65,000 cubic meters of transuranic waste is meant 65,000 cubic meters of waste located in the retrievable stored area.”
{Urie, p. 185). Though he remembers this occurring, Mr. Urie had no specific recollection of when or with whom such
a conversation took place. Mr. Urle was a staff attorney in the general counsel’s office under Mr. Nordhaus and provided
legal advice and support to those who were preparing the EIS and stated he was involved in the negotiations of the 1995
Agreement as a participant in the telephone conference calls between the parties.
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The 65,000 cubic meters estimate in Paragraph B.1 is neither a floor nor a ceiling but an
estimate. (Trever, p. 38). The language in the contract is that the 65,000 cubic meters was a
“reasonable estimate™ which corroborates the State’s argument that the language of the estimate was
never intended to be a quota or limit on the waste to be removed. Nor has the United States
provided evidence that the parties’ intent was that DOE would dnly remové 65,000 cubic meters
of waste. The estimate does not limit or define the waste subject to removal as the United States
argues. Instead, the definition of transuranic waste cbntained in Paragraph A.4 controls the

meaning “transuranic waste” in Paragraph B.1 that must be removed.

The federal government érgugs that Ms. Trever’s status in these negdtiations was minimal
and that the Court should not put great weight in her testimony. The evidence shows, however, that -
the State of Idaho relied heavily on her input in these complex negotiations. Both Governor Batt
énd then Attorney General Lance testified that they were direction and policy makers in these
negotiations and that the contract details were left up to the staff, in particular Ms. Trever. (Batt,
pp. 106, 109, 111-12, 146~ 47; Lance, pp. 157-60, 164). It is only rca;sonable then to find that an
attorney with a matter of this importance would make a careful review of thé wording and detail
involved in the contract. Ms. Trever’s investigation into the 65,000 cubic meter estimate was a
necessary result of the fact that she was relied upon to confirm the details of the contract and the

State’s overarching concern regarding the buried waste over the aquifer.

The language of the contract itself yields credibility to Ms. Trever’s testimony and
conclusion because it uses the word “all” in terms of removal of transuranic waste located at INEL.
Idaho did not believe the 65,000 cubic meters was a quota or fixed amount but, instead, just what
the words say it is, a “reasonable estimate.” The United States argues that the terms “all”
transuranic waste and “now located at INEL” create only a technical ambiguity, when in fact these

terms go to the very heart of the negotiations given the posture of the parties at the time of the
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negotiations. Ms. Trever’s investigation into the 65,000 cubic meters estimate was undertaken to
assure that Idaho’s concerns re garding the removal of waste would be sétisﬁed; i.e. that “all” meant
“all.” (Trever, p.38, 82-87). It was in Idaho’s own in_terests to assure that the 65,000 cubic meters
figure was a reasonable estimate, Since Idaho wanted “all” transuranic waste removed it only
stands to reason that Idaho would want to know that the number was a “reasonable estimate™ of the
volume of transuranic waste located at INEL. Having viewed Ms. Trever’s testimony first-hand,
the Court finds her to be a knowledgeable and credible witness concerning the negotiations of the

1995 Agreement.

c) . Consistency Between the Contracts and Within the 1995 Agreement:

The United States next argues that to require removal of buried waste would result in an
inconsistency between Paragraph G.1, Paragraph E, énd.the Federal Facilities Agreement and
Consent Order (“FFA/CO™). (Green, p. 24). Such an incoﬁsistency, the United States asserts,
supports its position that the parties intended for buried waste to be considered separate from the
1995 Agreement. In particular, the United States argues that Paragraph G.1 expressly leaves the
buried waste to be addressed by the terms of the FFA/CO and Paragraphs E.1 and E.2 spell out that
the treatment facility built at the INEL was to mix the transuranic waste with the alpha low-level
waste for shipment to WIPP; this, the United States asserts, is what the parties intended under the
1995 Agreement. Idaho, on the other hand, points out that neither Paragraph G.1 or E nor the
FFA/CO address removal of waste but, instead, involve the treatment and remediation of waste.

- Therefore, the State maintains there is no inconsistency between the contracts nor within the 1995
Agreement’s own terms. Removal, the State argues, is covered by the 1995 Agreement and

remediation is covered by the FFA/CO.

A writing is interpreted as a whole, and all writings that are part of the same transaction are

interpreted together. Restatement (Second) of Contracts § 202(2) (1981). To the extent possible
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all provisions in a-contract are to be construed together in an effort to give legal effect to all of its

provisions if at all possible. See Klamath Water Users, 204 F.3d 1206, 1210 (9th Cir. 1999) (citing

Kennewick Irrigation Dist. v. United States, 880 F.2d 1018, 1032 (9th Cir. 1989) (“A written
contract must be read as a whole and every part interpreted with reference to the whole, with

preference given toreasonable interpretations.”); see also Central Arizona Water Conservation Dist.

v. United States, 32 F.Supp.2d 1117, 1127 (D. Ariz. 1998) (“A contract must be construed in its

entirety, rather than from reading one provision in isolation from the rest of the contract.”). The

.same is true when the parties enter into two or more contracts concerning the same subject matter.

“The normal rule of construction, of course, is that courts must interpret contracts, if

possible, so as to avoid internal conflict.” Westlands Water Dist., 134 F.Supp.2d at1135; see also

Central Arizona Water Conservation Dist. v. United States, 32 F.Supp.2d at 1128 (“A court should

construe a contract in a manner that gives full meaning and effect to all its provisions and avoid an
interpretation which leaves part of the contract meaningless ot unreasonable”) (citing Kennewick).
"Preference must be given to reasonable interpretations as opposed to those that are unreasonable,
or that would make the contract illusory." Kennewick Irrigation Dist. v. United States, 880 F.2d
1018, 1032 (9th Cir. 1989) (citation omitted). As such, the Court’s interpretation here arrives at a
resolution avoiding any internal conflict and providing a reasonable interpretation of the contracts
giving both sides the benefits of the bargain for which they argued and satisfying the goals of both

parties as conveyed at the time of the negotiations.

The FFA/CO is a process for investigating and deciding how to remediate the various waste
at INEL and includes enforceable deadlines upon which the parties must proceed. (Green, p. 11).

Paragraph (.1 of the 1995 Agreement states:
G. INEL ENVIRONMENTAL RESTORATION PROGRAM

1.. INEL Environmental Restoration Program to Continue.
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DOE shall continue to implement the INEL environmental
restoration program in coordination with Idaho and EPA.
Such implementation shall be consistent with the schedules
contained in the Federal Facilities Agreement and Consent
Order (FFA/CO) entered into with the State of Idaho, EPA
and DOE, and it shall include schedule requirements
developed pursuant to the completed and future Records of
Decision under the FFA/CO. The sole remedies for failure
to implement the environmental restoration activities
specified in the FFA/CO shall be those specified in the
FFA/CO. '

As to their obligations on the parties, the FFA/CO and the 1995 Agreement do not conflict.
Instead they address two different matters in terms of the waste at INEL. The FFA/CO concerns
the process for determining how to remediate the buried waste at INEL, thefeby incorporating
CERCLA law. The 1995 Agreement relates to the obligation to remove waste from INEL. This
distinction was recognized by many of the United States’ own witnesses. Mr. Frei stated that the
1995 Agreement “is not about how we are going to do things, it is a commitment of what we are
going to do in terms of dealing with the waste on site.” (Frei, p. 157). Mr. Frei acknowledged that
neither Paragraphs G.1 or E requires disposal or removal of waste but only discuss treatment or the
building of a treatment facility. (Frei, pp. 158-59). Mr. Rasch also conceded that the site treatment
plan, as required by the FFA/CO, did not require shipment anywhere outside of Idaho but only
treatment of waste. (Rasch, pp. 52-53, 63-65). Ms. Trever testified that in her discussion with Ms.
Sullivan regarding the enforcement provisions of the contracts that she pointed out the distinction
between the FEA/CO’s environmental restoration activities and the 1995 Agreement’s obligation
to remove waste. (Trever, pp. 46-49)."° As a result of their discussion, the words “as modified”
were deleted from Paragraph G.'I so as to recognize that the two agreements addressed different

obligations. The obligation to remove transuranic waste being distinct and separate from the

1 Governor Batt also testified that no one from the United States ever conveyed that the FFA/CO was to
exclusively cover the buried waste at INEL. (Batt, p. 103)
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environmental restoration activities specified in the FFA/CO. (Trever, p. 52). Thus, the United
States is required to remove that waste specified in the 1995 Agreement. The Unitcd States is also
required to coﬁtinue the remediation iarocess outlined in the FFA/CO. Paragraph G.1 assures that
the two agreements, the FFA/CO and the 1995 Agreement, remain consistent by requiring that the
parties continue to implement the INEL’s -environmental restoration program with the EPA upon

the schedules contained in the FFA/CO. .

“Considering the parties’ positions at the time of fhe negotiations, it is clear that all of the
parties intended for the FFA/CO restoration programs to continue and that Paragraph G.1 of the
1995 Agreement would incorporate the provisions of the FFA/CO.” Two things are important
about Paragraph G. First, it specifically addresses the scheduling of when and how things are to be
done consistent with CERCLA law. Ms. Green testified that if the 1995 Agreement required
removal of transuranic waste from the SDA it would conflict with the requirements of the FFA/CO
and CERCLA because removal of waste would need to occur before a remedy had been decided
under CERCLA. (Green, p. 25). Recognizing this potential scheduling conflict, thé Court has read
these provisions to arrive at a consistent inferpretation. In fact, the Court ﬁnds it is not difficult at
all to reconcile Paragraph G.1 with Paragraph B.1. The FFA/CO controls the implementation of
the environmental restoration program. Removal of buried transuranic waste, as required by the
1995 Agreement, must be done in compliance with the environmental restoration time line set forth

in the FFA/CO. Stated anofher way, Ato the extent that the 1995 Agreement puts adifferent schedule

17 1 is also clear that the DOE did not want to expand the remedies provided for by the FFA/CO. In fact, the

United States was “adamant” about not expanding the enforcement provisions that had already been provided for under

the FFA/CQ. (Trever, pp. 44, 46). Ms. Sullivan testified that “anything covered by another cleanup agreement would not

be covered by this agreement™ and “that we were not giving the State of Idaho in this agreement additional remedies with

_ respect to waste streams that were already covered by another agreement.” (Sullivan, p. 197-200). This is consistent with

the interpretation stated here. The FFA/CO and 1995 Agreement operate in cooperation with one another but cover distinct

obligations. The FFA/CO applies to the remediation process that is to be employed. The 1995 Agreement applies to the
obligation to remove certain waste from INEL.

MEMORANDUM ORDER
060RDERSANEEL_TRIAL

20




Case 1:91-cv-00054-EJL.  Document 32  Filed 05/25/2006 Page 21 of 34

on when buried transuranic waste is to be removed and it cannot be reconciled with the earlier
agreement, the FFA/CO, prevails as to the time frame applicable for conducting the remediation
process for the buried waste - the obligation to remove, however, remains. Asthe United States has
argued, CERCLA law governs remediation and cleanup of hazardous waste and the CERCLA
process will necessarily drive the time-line upon which remediation here can proceed. This only
makes sense given that neither party would have agreed to subject people to an unwarranted risk
by requiring removal ‘without employing the CERCLA process to determine whether rer-rioval is
safe. The removal of transuranic waste located at the TSA must continue upon the time frame
contained in the 1995 Agreement as it does not present the samé need for CERCLA compliance as
the buriéd waste. Second, the EPA was not a party to the 1995 agreement and any conflicts over

which it had jurisdiction are not before the Court at this time.

This interpretation of the distinct obligations ofthe FFA/CO and 1995 Agreement isrealized
when reading the documents in their entirety. Paragraph G.1 of the contract assures that the
FFA/CO’s environmental restoration activities for the treatment of buried waste remain and become
part and parcel of the 1995 Agreement. However, it is clear that the FFA/CO does not address
when or how transuranic waste is to be located or stored once it is treated. The parties to the 1995
Agreement clearly had authority to resolve that open question. While parties cannot contract to do
something that is contrary to the laﬁv or to refrain from doing something the law requires, parties
are free to ﬁegotiate and obligate themselves to do something over and above what the law or some
prior agreement. obligated or required them to do. The FFA/CO does not address what should
happen to the buried transuranic waste once it is remediated and treated pursuant to CERCLA’s

. rules and regulations. Unless something is encountered that would prohibit its removal, the 1995
Agreement obligates the United States to remove all transuranic wastes, with the buried transuranic

waste being on a time schedule dictated by CERCLA and the FFA/CO. The fact that it may be
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cheaper or that under CERCLA it is determined that the waste could be stored safely in Idaho does
not negéte the United State’s obligation to remove the waste from Idaho under the 1995 Agreement.
Accordingly, the Court will retain jurisdiction over this matter to moﬁitor this obligation but the
State must understand its agreement to allow CERCLA law to function as set forth in Paragraph G.1
of tﬁe 1995 Agreement. Should the EPA ultimately conclude that removal of certain waste is too
dangerous and the State disagrees, the Court would necessarily have to resolve that dispute and the

Court retains jurisdiction to do so.

The United States also argues that to require removal of buried transuranic waste under the
1995 Agreement would cause conflict with Paragraph E. Paragraphs E.1 and E.2 relate to the
building of a treatment facility at INEL and state:

E. TREATMENT & TRANSFER OF EXISTING WASTES AT INEL

1. Treatment Commitment. DOE agrees to treat spent fuel, high-level
waste, and transuranic wastes in Idaho requiring treatment so as to permit ultimate
disposal outside the State of Idaho.

2. Mixed Waste Treatment Facility. DOE shall, as soon as practicable,
commence the procurement of a treatment facility (“Facility”) at INEL for the
treatment of mixed waste, transuranic waste and alpha-emitting mixed low-level
waste (“Treatable Waste™). DOE shall execute a procurement contract for the
Facility by June 1, 1997, complete construction of the Facility by December 31,
2002, and commence operation of the Facility by March 31, 2003. Commencement
of construction is contingent upon Idaho approving necessary permits.

As Mr. Frei testified, Paragraph E says nothing about the plan to blend alpha low-level
waste for disposal outside of Idaho. .(Frei, pp- 158-59). In fact Paragraph E does not require
treatment or removal of any waste, let alone alpha low-level waste, from Idaho. Instead, it requires
the treatment of spent fuel, high-level waste, and transuranic wastes “so as o permit ultimate
disposal outside the State of Idaho™ (Paragraph E.1) and the building of the mixed waste treatment

facility (Paragraph E.2). The treatment commitment of Paragraph E.1 speaks only to “spent fuel,

MEMORANDUM ORDER
060RDERSVMINEEL_TRIAL

22




Case 1:91-cv-00054-EJL  Document 32  Filed 05/25/2006 Page 23 of 34

high-level waste, and transuranic wastes....” The treatrent facility required by Paragraph E.2 does
indicate that it will be a_ble to treat “alpha-emitting mixed low-level waste (‘treatable wastes’)” but
does not requife such treatment nor removal of any such waste already existing at INEL. Paragraph

E.2(a) speaks to the treatment of “treatable wastes™ shipped into Idaho for treatment at the new
facility and any transuranic wastes received from another site shall be treated and shipped outside
Idaho within six months. Therefore, interpreting Paragraph B.1 to require removal of buried
traﬁsuranic waste does not conflict with the precepts of Paragraph E. As noted previously, this
language does not cohvey any intention that alpha low-level waste would be treated with
transuranic waste for shipment to WIPP thereby limiting the waste at issue in the 1995 Agreement

to that waste stored at the TSA. |

3) Particular Arguments:

a) Subjective Intent:

The United States invites the Court to accept its subjective intent that the 1995 Agreement
limited removal of waste to only that waste stored at the TSA and that although alpha low-level
waste at TSA is not included in the definition of transuranic waste or expressly required to be
removed it would be mixed and removed, as being the understanding and intent of the parties. The
Court respectfuilly declines to do so. While the Federal government now seems to argue that if the
State had said something about this it “would of, could of, c;r should of” clarified the language but
argue that regardless this Court should accept its subjective intent as the proper interpretation ofthe
contract language. “[T]he relevant intention of a party is that manifested by him rather than any
different undisclosed intention. In cases of misuﬁderstanding, there may be a contract in accordance
with the meaning of one party if the other knows or has reason to know of the misunderstanding and

the first party does not.” Restatement (Second) of Contracts §§ 200, 201 (1981). “When a party
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is thus held to a meaning of which he had reason to know, it is sometirﬁes said that the ‘objective’
meaning of his language or other conduct prevails over his ‘subjective’ meaning. Even so, the
operative meaﬁing is found in the transaction and its context rather than in the law or in the usages
of people other than the parties.” Restatement (Second) of Contracts § 212 cmt. a (1981). Simply
put, if one party has an intent in mind, but such intent is never articulated to the other party during
negotiations and the language of the -coﬁtract is not changed during negotiations to reflect the
subjective intent, the final langnage of the contract should not be interpreted according to the

party’s undisclosed subjective intent.

When lawyers, after weeks negotiation, settle on words with a common and -accepted

~ meaning such as “all” transuranic wéste as defined specifically in the contract and “located at
INEL™ thely should be held responsible for what they agreed to. Parties are held accountable not
only for what they say but for what they do not say if there was a duty to speak. It seems only
reasonable that if the Federal government intended the agreement to be restricted to the transuranic
waste above-ground it would have said so. The words “all transuranic waste now located at INEL”
are all inélusive terms and unambiguous, particularly when viewing the evidence of the parties

intent.

The United States’ failure to make its intentions known is evidenced by the fact that at least
two negotiators for the United Statés testified that they recognized a problem with the language in
the contract, but after bringing it to the attention of fheir primary negotiators, elected not to make
an issue of it in favor of reaching a final settlement. That language of the contract is critical to the
Court’s determination. The negotiators for the United States knew the language of Paragraph B.1
was vague and possibly a problem and informed their supervisors of this concern. The concern,

however, was not conveyed to Idaho. There is some indication that the language was not clarified
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with the State because the United States” negotiators knew it was a potential “deal breaker” with

Idaho. (Frei, pp. 165-172).

Mr. Guida testified that the State’s August 31, 1995 drafi contained a significant change to
Paragraph B.1 which did not include the word “stored” at INEL but, instead, referred to all
transuranic waste located at INEL. (Guida, p. 115) Thié change, Mr. Guida testified, caused him
to question the DOE regérding what the change meant and its implications and to clarify with the
DOE that what the State was referring to was still the same material the United States believed to
be the subject of Paragraph B.1. (Guida, p. 116). Mr. Guida spoke with either or both of Mr. Urie
and Mr. Frie who assured Mr. Guida that in their opinion the material was the same and that if
clarification was needed they would do so. (Guida, p. 117). Mr. Guida also acknowledged that he
never spoke to the State about the language nor was present wheﬁ anyone from the United States

spoke to the State. (Guida, p. 118).

Mr. Frei also testified that the State’s August 31, 1995 draft contained a ché.nge in the
language of Paragraph B.1. (Frei, p. 166). Mr. Frei stated that he was “concerned” about the
languége change and whether people outside the parties® negotiating the agreement would know
wﬁat was meant by the paragraph. (Frei, ﬁp. 166-67). Mr. Frei also raised the issue with DOE
officials, Mr Grumbly in particular. The Federal government officials responded that this was the
State’s final offer and given the pressures to reach an agreement and not wanting to see the State
walk away from the negotiating table, United States’ negotiators made a “judgment call” concerning
which items to bring back to the table for corﬁment and which items they did not raise for
discussion. The judgement was made by senior management to not raise this particular language -
issue with the State. (Frei, pp. 165 - 172). Frel’s testimony is qualified. He did not state thathe -

was afraid Idaho would walk away from the table, but that the United States wanted to raise those
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issues that they felt were crucial so that a resolution could be reached quickly. (Frei, pp. 168-169).
~ His concern was as to a misconception to those outside of the negotiations. (Frei, p. 174). In

particular, the transcript reads as follows:

Mr. Early:  Mr. Frei, you just testified that it was your understanding
after the August 31 draft and continuing on into the final
draft, that the agreement related to the 65,000 cubic meters.

. But at the time you received the August 31 draft and looked
at it, you saw that if this agreement was read by somebody
outside of the DOE that did not have your understanding,
that wouldn't be clear, correct?

Mr. Frei: It was my concern that there might be some uncertainty by
parties outside of the negotiating parties not understanding
what that section meant. '

Mr. Early: And youmade a judgment call not to raise that with the State
of Idaho, correct? ’

Mr. Frei: Given the conditions the Governor was putting on the
Department, the Department elected not to raise that issue in
its response back to the August 31 proposal.

Mr. Early: And, indeed, did not raise it, correct?
Mr. Frei: We did not raise it.

(Frei, pp. 173-74).

The Court finds the fact that the United States noticed that the contract language contained
some uncertainty as to the United States® intent and their affirmative decision to not clarify their
intentions is telling. Both Mr. Guida and Mr. Frei’s testimony reveal that.the United States’
negotiators knew there was a vagueness or, at least, a possibility for misundérstanding. While Mr
Frei qualified his concern to those “outside of the negotiating parties,” it begs the question of why,

given the importance of the agreement and obvious publicity, the language was not made clear."®

18

Mr. Frei's testimony that DOE officials elected to not raise their concern regarding the language with Idaho is qualified
by his statement that his concern was that there would be “uncertainty by parties outside of the negotiations.” (Frei, p.
174). This testimony makes clear that DOE believed that everyone, including Idaho, understood the 65,000 cubic meters
to refer to waste stored at TSA and to include alpha-low-level waste but it does not evidence that the State was ever
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Ifthe United States had a different understanding ofthe language and realized that the language was
unclear, their decision to not raise the issue leaves the United States stuck with the final contract
language. Had they wanted to clarify their interpretation the opportunity was present. This issue
arose for the United States late in the negotiations and a settlement was needed. (Frei, pp- 165~
72).”® The testimony of both of these witnesses further evidences the fact that the United States’
subjective intentions as to the material covered by the agreement was not conveyed and, in this
instance, deliberately not clarified with the State. It is somewhat disingenuous for the United States
to have known of the language problem but not clarify it at the time of the negotiations and now
| argue after the fact that their subjective intent should be considered by the Court. The United States
cannot now claim that it meant to say something different than what the language of the 1995

Agreement states.
b) Course of Performance:

DOE offered evidence of its course of performance under the 1995 Agreement which it
argues supports its interpretation of the contract. Because it has performed under the contract
consistént with its understanding of the 1995 Agreement and the State has not objected, the United
States contends that its interpretation should control. In particular, DOE points to its completion
of the Site Waste Treatment Facility, its compliance with shipments of waste from the TSA out of
Idaho, and that it has met most of the other contract deadlines. Mr. Frei testified that the DOE’s
conduct following the 1995 Agreement has been consistent with its interpretation of the contract

in that it implemented construction of the treatment facility as required by Paragraph E. (Frei, pp. .

informed of this understanding nor is there evidence in the record which establish this fact.
19

Governor Batt testified that the August offer was final because “it was time to bring the maiter to some closure and the
public was still demanding and expecting some action out of me, rightly so. So I submitted this offer, along with the public
statement that it was the final offer.” (Batt, p. 97). .
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158-59). Mr. Rasch also testified regarding the site treatment plan and modifications made to the
schedule to align the FFA/CO and the 1995 Agreement time frames. (Rasch, pp. 53-56). The site
treatment plan was required by the FFA/CO for management, treatment, and development of

treatment technologies for the treatment of waste. (Rasch, pp. 46).

Evidence of course of performance i§ relevant to contractual interpretation. See Restaternent
(Second) § 202(4) (1981) (“Where an agreement involves repeated occasions for performance by
either party with knowledge of the nature of the performance and opportunity for objection to it by
the other, any course of performance acc;epted or acquiesced in without objection is given great
weight in the interpretation of the agreement.”). Though DOE may be correct that they have ac'ted
in accordance with their understanding of the terms of the 1995 Agreement, no evidence has been
provided to the Court that establishes the State has acquiesced to the performance or waived its

right to challenge DOE’s performance under the contract.

Regardless of DOE’s conduct, the court finds the plain language of the 1995 Agreement
does not support the DOE’s interpretation. Moreover, there is no indication that the State
acquiesced to change the terms ofthe 1995 Agreement once DOE began performance. This lawsuit
itself is evidence of the State’s objection. In addition, the State voiced its disagreement when Ms.
Trever met with Ms. Green. (Green, pp. 27-28). DOE’s performance cannot be used to bind the
State of Idaho to contract terms not exﬁressed in the dgreement nor can performance overcome thé
express language of the contract. See Restatementr(Second) of Contracts § 203 (1981) (“express

terms are given greater weight than course of performance...”).

c) Post Contract Statements:

The United States offered evidence of statements made immediately following the

finalization of the 1995 Agreement which it argues proves that Idaho’s understanding was
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consistent with United States’ interpretation. In particular the United States points to Governor
Batt’s statements as reported in various newspapers folloﬁing his appearance at a public forum,
other published speeches, and statements in his book. Other evidence presented by the United
States are a fact sheet issued by the State to answer public questions regarding the 1995 Agreement
and other similar public releases by the State and statements made at legislative hearings byA
officials for both parties. (Ex. 33). United States also presented evidence that the public response
to the 1995 Agreement was unfavorable and-, in fact, resulted in efforts to remove Govemor Batt
from office and a ballot initiative to invalidate the 1995 Agreement. The United States argues the
State’s failure to correct statements which were inconsistent with the State’s interpretation of the
1995 Agreement evidence that the State knew of and agreed with United States’ interpretation. The

Court finds this evidence to be inconclusive and unpersuasive.

The newspaper articles are four separate accounts of Governor Batt’s appearance in Burley,
Idaho in December of 1995, a month and a half after the 1995 Agreement was finalized.”® (Exs. 85-
88). The articles were all published on December 7, 1995 and are nearly identical v;rith respect to
the portions emphasized by the United States regarding statements Governor Batt allegedly made
in response to challenges by Dr. Peter Rickards at the Burley forum. The articles either quote or
report that Goveinor Batt had stated that buried waste was not part of the negotiations of the 1995
Agreement but was insteaci covered by another agreement. (Batt, pp: 119-129). Generally
hewépaper articles and the sfatements made therein are considered hearsay and precluded by
Federal Rule of Evidence 801(d) as are quoted statements reported in newspaper articles. See Larez
v. City of Los Angeles, 946 F.2d 630, 642 (9th Cir. 1991). An exception to this rule exists where

the “extraordinary circumstances” surrounding the proffered articles provide sufficient guarantees

* Two of the articles were written by named reporters (Exs. 86, 87) and the other two articles were associated
press articles (Exs. 85, 88).
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of trustworthiness such that they can be admitted under the residual hearsay exception. Id. at 643.
In Larez the Ninth Circuit found that such extraordinary circumstances were present where the
statements were repoﬁed by three independent newspapers and the statements were attributed the
declarant who did not dispute making the statements; determining that upon these facts the reports
were trustworthy thereby satisfying the first two sub-sections of then Rule 803(24)2' Id. TheNinth
Circuit did, however, determine the admissibility of the reports was in error as they were not the
best evideﬂce of the statements; noting the reporters’ testimonies sﬁbject 1o cr’c‘)ss-examination
would have been the best evidence. Id. at 644. Here, although the exhibits were admitted because
they contained some guarantee of trustworthiness, the Court does not find them to be persuasive

evidence of the intent of the parties at the time of these negotiations.

The Court admitted the articles not for the truth of the statements but, as the United States
 argued, as one piece of evidence in the Federal Government’s case which they asserted would be
tied in with éubsequent testimony bearing on the issues presented here. (Vol. 1, 126-29).# These
articles were not “linked up” with other testimony or evidence that thé State knew and did not
intend for the 1995 Agreement to cover buried waste. Moreover, the reliability of the articles was
drawn into question. During testimbny, Governor Batt stated that he did not recall exactly what was
said at the Burley appearance ana that he could have been misquoted and that the portions of the-
articles the United States was pointing to were “speculation” and/or the reporters’ own accounts of
the Burley event. (Vol. I, p. 121). ]_fn addition, the articles alone ére not the best evidence of the

statements made at the Burley appearance. See Larez, 946 F.2d at 644. |

2! Federal Rule of Evidence 803(24) has since become Rule 807.

22 Vol. I relates to the rough transcript of record from the first day of trial.
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The United States puts considerable weight on the challenges and statements made by Dr.
‘Rickards to Governor Batt regarding buried waste at the Burley appearance. The evidence shows
that Dr. Rickards and Governor Batt did not see eye to eye on many political matters, particularly
matters related to nuclear waste. In fact, Dr. Rickards was vocally opposed to the 1995 Agreement
and had initiated the recall drive against Governor Batt as well as being a candidate for. the
Republican nomination for an Idaho congressional seat at the time of these reports. Governor Batt
testified that he was not eager to engage in an exchénge with Dr. Rickards. (Batt, p. 1 19-21, 141).
Dr. Rickards was also not called as a witness 6r subject to cross-ef-(amination during the trial and
his statements made to Governor Batt as reported in the newspaper articles are hearsay without any
Jindicia of trustwqrthiness. Accordingly, Dr. Rickards® statements in the articles are nbt given any

- weight as evidence of the State’s intentions regarding the 1995 Agreement.

Asto Governor Batt’s statements in speeches, his book, and the like the Court likewise does
not flﬁd that they provide significant evidence ofthe State’s interpretation of the 1995 Agreement.
(Exs. 38, 58, 106, 107, andi41). In his book, the United States points to a top ten list of
accomplishments of the 1995 Agreement with number ten referring to a previous agreement which
addressed the buried waste. (Ex. 58). Likewise, Govembr Batt also made one statement during this
trial thaf the FFA/CO, as he understood it, required DOE to remove buried waste at INEL. (Batt,
p. 115). The FFA/CO does not require such removal. This single response during his testimony -
and the bullet point in his book, however, are less persuasive than the bulk of Govefnor Batt’s
testimony which reflects that while he possessed a general understanding of the contract obligations |
at issue here, he had clearly and unequivocally conveyed that Idaho’s position was that buried waste
must be removed from INEL. Governor Batt stated that he was the policymaker and left the details
of'the contract to his staff to finalize but demanded that the agreement satisfy the three goals he had

set forth. (Batt, pp. 106, 109, 111-12, 146-46). This is evident from the record. Many of his public
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statements in 1995 and even his testimony here used general Jaymen’s terms to describe the
contracts at issue and the obligations therein but the stated goals of the State remained clear and
consistent. The Court finds the evidence of Governor Batt’s three goals, which he made clear
to his own staff and to the United States; are more telling of the State’s intentions than any of the
other more generalized statements he may have made after the 1995 Agreement was finalized.
Moreover, these isolatéd statements made féllowing the negotiations do not accurately reflect the
big picture of what the State’s intentions were as reflected by the totaiity ofthe evidence presented. '
Governor Batt testified he was the policy maker, not the drafter of the details of the 1995
Agreement. While it is true Governor Batt signed the 1995 Agreement on behalf of the State,
nothing in the record establishes he was aware of the United State’s subjective intent regarding what
was to be removed from the INEL. Public statements by Governor Batt weeks after the 1995
Agreement was signed are not determinative of the parties’ intent at the time the 1995 Agreement

was executed.

Finally, the United States points to the State’s refusal or failure to respond to public opinion
and comments which were contrary to the State’s interpretation. Without a doubt, there was strong
public opinion expounded following the finalization of the 1995 Agreement much of which was in
opposition to the terms of the agreement. This public reaction was understandable given the
complexity of the interrelationship between the two agreements regarding buried waste and, as a
result, the public’s general miéﬁhdérstanding regarding the buried waste and the requirement that
-it be removed. The public response highli ghts the level of importance this issue held to the ci;cizcns
of Tdaho and the State’s officials during the negotiations. The fact that, as the United States argues,
if the State had a different intention from that reported in the media it would have made that
intention known is an argument dispelled by the State during testimony. At frial, the State officials

testified that they made a conscious decision to not respond to many of the reports for various

MEMORANDUM ORDER
060RDERS\INEEL_TRIAL

32




Case 1:91-cv-00054-EJL  Document 32  Filed 05/25/2006 Page 33 of 34

reasons. (Batt, pp. 142-43, Trever, p. 149). Governor Batt testified that his office generally did not
respond to the criticisms in the media “because to do so would only give public forum to the
accuser” and the articles offered by the United States were “the type of thing [his office] did not
respond t0.”* (Batt, p. 143). Likewise, the State official’s testimony at the legislative hearings is
consistent with Idaho’s position here and the fact that DOE officials testified differently without
objection by the State officials is attributable to the nature of legislative hearings. (Trever, pp. 152-
57). These reptlarts and statements were made subsequent to the parties signing and finalizing the
1995 Agreement. What was said between the parties during the negotiations is more reflective of

the parties intentions.
4) Conclusion:

Ultimately the interpretation of this contract has been a search for the common meaning of
the parfies at the time they entered into the 1995 Agreement. It is hard to imagine that the parties
to the 1995 Agreement intended anything other than what was put in writing. The final draft was
the result of intense negotiations with multiple drafts going back and forth between the parties. The
Court’s interpretation of the parties’ obligations under the 1995 Agreement assures that the
concerns of both parties will be met. The United Stafes has been and will be able to store spent
nuclear fuel at INEL and the ultimate removal of buried waste from INEL wiﬂ continue to progress
on the timetable established in the FFA/CO gnd in accordance with the requirements of CERCLA.

The State of Idaho is assured that waste will be removed and such waste will no longer endanger

23

Ms. Trever testified that the State was aware of the articles but “a decision was made that trying to clarify these and other
reporting errors relating to the agreement would give opponents of the agreement another day with reporters, the decision
was made not to take any action in terms of issuing a written statement or demand for retraction.” (Trever, p. 149).

2 The objective of interpretation in the general law of contracts is to carry out the understanding of the parties
rather than to impose obligations on them contrary to their understanding....” Restatement (Second) of Contracts § 201
cmt. ¢ (1981).
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the Snake River aquifer. The waste located at the TSA will be removed upon the time-sch'edule
outlined in the 1995 Agreement and the buried waste shall be removed, once it is determined if and

how it can safely be moved, as directed by the FFA/CO and CERCLA. This decision also resolves
the question posed by the Ninth Circuit. The ambiguity identified by the Ninth Circuit was not an
ambiguity in the wording itself, but only whether the 65,000 cubic meters figure was a reasonable
estimate of transuranic wéste. Ms. Trever’s testimony establishes that the Federal government’s
own documents support that the amount of transuranic waste, as defined in the 1995 Agreement,

above and below ground was approximately 65,000 cubic mctérs.
ORDER

Based on the foregoing and being fully advised in the premises the Court HEREBY
ORDERS as follows:

1) Defendants’ Motion for Declaratory Judgment (Dkt. No. 223) is GRANTED.
2) Jurisdiction is retained by this Court as stated herein.

3) Defendants’ Motion in Limine (Dkt. No. 324) was DENIED at trial.

DATED: May 25, 2006

AT

Honorable Edward J. Lodge
U. S. District Judge
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Request for Admission No. 49, Admit that the cxhibit referenced in the

immediately preceding Request is admissible as evidence in this action.

Response to Reguest for Agn_iission No. 49.: Plaintiff denies this request for

admission. Plaintiff cannot ascertain for what purposes the document described in
Request for Admission No. 48 might be profTered as. cvidence at 1be trial of this action,
and for (his rcason cannot delermine whether the document described in Request for
Admission No. 48 would or would not be admissible as evidence in this action.

Request for Admission No. 50, Admit that attached hereto as Exhibit 30isa
genuine true and correct copy of. Jdaho Department of Waler Resourccs Water RJght
Permit No. 01-7054,

Response to Request for Admission No. 50.: Plaintiff has reviewed the

document attached as Exhibil 30 to the State’s first discovery requests. Exhibit 30
appears to be the document described in Request for Admission No. 50, however, as this
document has not been produced from files maintained by Plaintiff nor has this document
been within the custody and control of Plaintiff, Platntiff cannot verify the authenticity of
the document, and therefore denies the samec.

Request for Admission No. 51. Admit that (he exhibit referenced in the
immediately preceding Request is admissible as cvidence ip this action.

Respoase 1o Request for Admission No. 51.: Plaintiff denies this request for

admission. Plaintiff cannot ascertain for what purposes the document described in
Request for Admission No. 50 might be proffered as cvidence al the trial of this action,
and for this reason cannot determine whether the document described in Request for
Admission No. 50 would or would not be admissible as cvidence in this action.

Request for Admission No, 52. Admit that Idaho Power subordinated its water
tights to Water Right No. 01-7054 pursuant to the terms of the “Swan Ialls” Agreement.
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Response to Request for Admission No. 52.; Plaintiff objects to chuést for

Admission No. 52 on a number of grounds. First, the request seeks an admission
regarding a purely legal conclusion, and is therefore not permissible under LR.C.P, 36(a).
Sccond, the Stipulation of April 11, 2006 ("2006 Stipulation") between the State of Idaho
and Idaho Power proﬁ des: that "neither party by entry into this Stipulation waives any
legal position or arguments it may have regarding any legal disputes that may exist
between the partics,” that “[n]othing in. (his Stipulation shall be construed as an admission
against interest or tendered or used as evidencg: to support or oppose any party's claims or
objections in any administrative or judicial procteding," with limited exceptions not
applicable here, and that "nothing in this Stipulation shall be construed or interpreted to
affect the authority of the State as provided by constitution, statute or regulatiuﬁ." To the
extent that this request seeks, “an admission against interest or tendered or nsed as
evidence (o support or oppose any party’s claims or objections in any administrative or
judicial proceeding,” this request is barred by and constitutes a breach of the 2006
Stipulation.

Without waiving these objections, Plaintiff avers that the 1984 Swan Falls
‘Agreement spgaks for itself with regard to the subordination of water rights held by Idaho
Power, and that Idaho Power liolds waler oghts that werc not subordinated by the Swan
Falls Agreement. Plainti IT therefore denics Request for Admission no. 52. Plaintiff does,
however, admit consistent with the 2006 Stipulation, that water right permit nos. 01-7054
and 37-7842 arc subject to the Swan Falls Agreement and that all provisions of the Swan
Falls Agreement and the implementing lcgislation shall continue to apply to those water
‘Tight permits. The 2006 Stipulation further provides that 1daho Power agrees {hat said
- permits may be exercised in a manner consistent with state law and that the ldaho
Department of Water Resources will appropriately investigate said petmits to cnsurc that
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they meet applicable requirements and that the ticensed or docrced water rights will fulty

comply with state law. Idaho Power reserves the right to contest whether said permits,
and other permits, are being exercised in a manncr consistent with state law.

Request for Admission No. 53, Admit that at{ached hereto a3 Exhibit 31 15 2
genuine true and correct copy of Idaho Department of Water Resources Watcr Right
Permit No. 37-7842,

Response to Request for Admission No. 53.: Plaintiff has reviewed the

document attached as Exhibit 31 (o the State’s first discovery requests, Exhibit 31
appears to be the document deseribed in Request for Adrnission No. 33, however, as this
document has nof been produced from files maintained by Plaintiff nor has this document
been within the custody and control of Plaintiff, Plaintiff cannot verify the authenticity of
the document, and therefore denies the same, ‘

Request for Admission No. 54. Admit that the exhibit referenced in the
immediately preceding Request is adimissible as evidence mn this action.

Response to Request for Admigsion No. 34.: Plaintiff denies this request for

admission. Plaintiff cannot ascértain for what purposes the document described in
Request for Admission No. 53 miglit be prolTered as evidence at the trial of this action,
and for this reason cannot determine whether the document described in Request for
Admission No. 53 would or would not be admissible as evidence in this acﬁbn.

Request for Admission No. 55. Admit (hat Idaho Power subordinated its water
rights to Water Right No. 37-7842 pursuant fo the terms of the “Swun Falls™ Agreement.

Response to Request for Admission No. 55.: Plaintilf objects to Request for

Admission No. 52 on a number of grounds. First, the request secks an admission

regarding a purely legal conclusion, and is thcrefor;c not permissible under LR.C.P. 36(a).

Second, the $tipulation of April 11, 2006 ("2006 Siipulation”) between the State of Idaho
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and Idaho Power provides: that "neither party by entry into this Stipulation waives any

legal position or argurncnts it may have regarding any legal disputes that may exist
between the parties," that "[n]othing in this Stipulation shall be construcd as an admission
against interest or tendeted or used as evidence to support or oppose any party's claims or
objections in any administrative or judicial proceeding,” with Himited cxccptions; not
applicable here, and that "nothing in this Stipulation shall be cunstrueﬁ or interpreted 1o
alTect the authority of the State as provided by constitution, statute or regulation.” To the
cxtent that this request seeks, “an admission againsi inierest or tendered or used as
evidence 1o support ot oppose any party’s claims or objections in any administrative or
judicial proceeding,” this request is barred by and constitutes a breach of the 2006

-. Stipulation.

Without waiving these objections, Plaintiff avers that the 1984 Swan Falls
Agreemenl speaks for itself with regard to the subordination of water rights held by Idaho
Power, and that Idaho Power holds water rights that were not subordinated by the Swan
Falls Agreement. Plaintiff therefore denics Request for Admission no, 52, Plaintiff does,
hnwevér, admit consistent with the 2006 Stipulation, that waier right permit nos. 01-7054
and 37-7842 are subject to the Swan Falls Agreement and that all provisions of the Swan

© Falls Agreement and the implementing legislation shall continue to _apply to those water
right permits. The 2006 Stipul#tion further provides that Idaho Powé:r agrees that said
permits may be exercised in a manner consistent with state law and that the Idaho
Department of Watcr Resources will appropriately investigate said permits fo ensure thal
they meet applicable requirernents and that the licensed or decreed water rights will fully
comply with slate law. ldaho Power reserves the right to contest whether said permils,

and other permits, are being or will be exercised in a manner consistent with state law,
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Request for Admission No. 56. Admit that attached hereto as Exhibit 32 is a

genuine frue and correct copy of Idaho Department of Water Resources Policy and
Implementation Plan for Processing Water Right Filings in the Swan Falls Area Issued
Novernber 3, 1988,

Response to Request for Admission No, 36.: Plaintiff has reviewed the

document attached as Exhibit 32 to the Stale’s first discovery requests, Lxhibit 32
appears 1o be the document described in Request for Admission No. 56, however, as this
document has not been produced lrom files maintained by Plaintiff nor has this document
been within the custody and control of Plaintiff, Plaintiff cannot verily the authenticity of
the documcni;, and therefore denies the samc.

Request for Admission No. 57, Admit ihat the exhibit referenced in the
immediately preceding Request is admissible as evidence in this action.

Respense to Reguest for Admission No. 37.: Plaintifl denies this request for

admission. Plaintiff cannot ascertain for what purposcs the document described in
“Request for Admission No. 56 might be proffered as evidence al the trial of this action,
and for this reason cannot determine whether the document described in Request for

Admission No. 56 would ar would not be admissible as evidence in this aclion.

. REQUEST FOR PRODUCTION OF DOCUMENTS
Request for Production No. 1: Produce all documents identified in or related to
your response to Requests for Admission Nos. 1 through 57 above.

Response to Request for Production No. 1: Attached hercto is a copy of the

2006 Stipulation signed by Attormey General Lawrence Wasden for the Stale ol Tdaho

and James Tucker for Idaho Power Company.
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