
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAH1 
IN AND FOR THE COUNTY OF TWIN FALLS 

IN RE THE GENERAL ADJUDICATION 
OF RIGHTS TO THE USE OF WATER FROM 
THE SNAKE RIVER BASIN WATER SYSTEM. 

CIVIL CASE NUMBER: 39576 

Ident. Number: A37-00457A 
Date Received: 10/26/1988 
Receipt No: ~ 0 0 4 8 8 4 w  
Received By: 

NOTICE OF CLAIM TO A WATER RIGHT 
ACQUIRED UNDER STATE LAW 

1. Name: THOMAS M. ROBERTSON 208-734-1224 
Address: P.O. BOX 525 

TWIN FALLS, ID 83303-0525 
OR 

Name : DAVID M. BERENSON, PHILIP ZIMET AND 208-734-1224 
Address: DOUGLAS BRADSHAW, TRUSTEES 

ELEANOR REINHEIMER WILL 
P.O. BOX 525 
TWIN FALLS, ID 03303-0525 

2. Date of Priority: MAY 01, 1883 

3. Source: TRAIL CREEK Trib. to: BIG WOOD RIVER 

4. Point of Diversion: 

Township Range Section 1/4 of 1/4 of 1/4 Lot County 
04N 18E 7 SW SE BLAINE 

5. Description of diverting works: 
24' CONCRETE WEIR, HEAD GATE, DITCH 

6. Water is used for the following purposes: 

Purpose 
IRRIGATION 

From To C.F.S (or) A. F .A. 
04/01 11/01 4.800 

7. Total Quantity Appropriated is: 
4.800 C.F.S. (and/or) A.F.A. 

8. Total consumptive use is 200.0 Acre Feet Per Annum. 

9. Non-irrigation uses: 
S/30 COW-CALF PAIRS 
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10. Place of Use: 

Township Range Section 1/4 of 1/4 Lot Use Acres 
04N 18E 19 NE NW IRR 40.0 

SE NW IRR 40.0 

Section Acres 80.0 

Total Acres 80.0 

11. Place of use in counties: BLAINE 

12. Do you own the property listed above as place of use? NO 

13. Other Water Rights Used: 
TRUSTEES UNDER WILL OF ELEANOR REINHEIMER 

14. Remarks: 
WATER IS IN PART LEASED TO IDAHO PARK FOUNDATION. 
EXCESSIVE IRRIGATION FLOW FACT SHEET ATTACHED. 

15. Basis of Claim: DECREED 
Case Number: 
Court 
Decree date: 

- 
Decree Plaintiff vs Decree Defendant 

Page Date: 



(a.) By signing below, I/We acknowledge that I/We have received, read an( 
understand the form entitled "How you will receive notice in the Snake Ri. 
Basin Adjudication." (b.) I/We do do not wish to receive and I 
a small annual fee for monthly copiesof the docketsheet. 

Number of attachments: 

For Individuals: 

I/We do solemnly swear or affirm that the statements contained in the 
foregoing document are true and correct. 

Signature of Claimant(s1: Date: 

Date : 

State of Idaho ) 
) ss.  

County of ) 

Subscribed and sworn (or affirmed) before me this day 

of 19 
Notary Public 

Seal 
Residing at 

My Commission Expires 

Page 



Form 140.42-1409 (2) a 1/88 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIS-TRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

CIVIL CASE NUMBER: 39576 
IN RE THE GENERAL ADJUDICATION Ident. Number 4 37-00~57k 
OF RIGHTS TO THE USE OF WATER FROM Date Received /o-26- ~g 
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number COO yg 8 4 

v j 7 p NOTICE OF CLAIM 1; - 1  
; \ ,  , ; I! i L> .& 1): c .  

3 L.: ... !.: ; ;; $ 
( ,. ! 
, TO A 

WATER RIGHT 
ACQUmED UNDER STATE LAW Dspe;?:~: -t of y$c:er R - ; ~ ~ ;  

S6::iE;zrn c5Zion @;;ice 
Please type or print clearly Thomas M. Mbertsc)n or Douglas Bradshaw, 

David M. Berenson and Philip Zimet, Trustees 
1. Name of Claimant (s) under the W i l l  of Eleanor Reinhe-r, Phone (208 ) 7 3 4- 1 2  2 4 

ue- 

Mailing Address BOX 52  5, Twin F a l l s ,  Idaho Zip 83303-0525 

2. Date of Priority (Only one (1) per claim) May 1 , 1 E 8 3 

3. Source of water supfly (a) Tr a i1 Creek 

which is tributary to (b) Big River 

4. a. Location of existing point of diversion is: Township 4 N Range Section 7 

E 1 /4 of SW 1 /4 of SE 1 /4 , ~ o v t .  ~ o t ,  B.M., County of Blaine 

Additional points of diversion if any: None 

b. If instream flow, beginning point of claimed instream flow is: N/A 

Township Range Section S -  114 of 114 of 114, 

Govt. Lot B.M., County of 

ending point is: Township Range Section > -  11.4 of 114 of 

114, Govt. Lot B.M., County of 

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc), 
including the dates of any changes or enlargements in use, the dimensions of the diversion works as 
constructed and as enlarged and the depth of each well. 20, ' wide concrete weir with splash boards 

in Trail Creek; concrete head gate behiild weir servicing transmission ditch which 
carries claimants water and water of others for distance of approximately 1 mile 



6. Water is claimed for the following purposes: 
(both dates are inclusive) (cfs) (acre feet) 

For I r r i g a t i o n  purposesfrom 4 -1  to 11-1 amount 4.800 or 

For Stock Water purposes from 4-1 to 11-1 amount or 

For - purposes from to amount or 

For purposes from to amount or 

7. Total quantity claimed (a) 4.800 (cfs) and/or (b) (acre feet) 

8. Total consumptive use claimed is 2 0 0 . 0 acre feet per annum. 

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of 
livestock Etc.) 3 0 cow-calf pa i r  

10. Description of place of use: 
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below. 
b. If water is used for other purposes, place a symbol of use (example: D for Domestic) 

in the corresponding place of use below. See instructions for standard symbols. 

Total number of acres irrigated 80 

TWP 

4 N. 

11. In which county (ies) are lands listed above as place of use located? Blaine 

12. Do you own the property listed above as place of use? Yes No X 
If your answer is No, describe in Remarks below the authority you have to claim this water right. 

RNG 

18 E. 

13. Describe any other water rights used at the same place and for the same purposes as described above. 
See at tached sheet  # 3  or None ( ) 

SEC 

19 

14. Remarks: 

See at tached sheet  #1 

NE 114 

NE1/4 

N W  114 

NV1/4 

SW 114 

NE1/4 

40 

SV1/4 SW1/4 NE1/4 NW1/4 

Totals 

80 

SE1/4 SE1/4 

40 

SE 114 

NE1/4 NW1/4 lSW1/4 NW1/4 SE1/4 SW1/4 SE1/4 



Map of Project: show clearly the point of diversion, place of use, section number, township, and range number. 

Scale: 2 inches equals 1 mile /i\ 



15. Basis of Claim (check one) Beneficial Use Pcs::~ ZJo ics B icense ;21ri74ii -- -- 
Decree X 

It applicable provide IDWR Water Right Number - 37-0457 
Court Case Number _ -- Decree Date 
Plaintiff vs Defendant Frost Decree 

16. Signature (s) 
(a.) By signing below, I/We acknowledge that I p l e  have received, read, and understand the form entitled 
"How you will receive notice in the Snake River B ~ I s ~ I ~  Adjudication." (b.) !/We do -& do not 
wish to receive and pay a small annual fee for monthly copies of the docket sheet. 
Number of attachments 2 

For Individuals: I do solemnly swear or affirm that the statemer.ats contained in the foregoing document are irue 
and correct. 

Signature of Claimant (s) 

Date 

For Organizations: I do solemnly swear or affirm that i am 
Title 

of , that I have signed the foregoing 
Organization 

document in the space below as of 
Title Organization 

and that the statements contained in the foregoing document are true and correct. 

Signature of Authorized Agent \ 

Title and Organization Date 

State of Idaho/or 1 
) ss. 

Countyof T w i n  F a l l s  1 

Subscribed and sworn (or affirmed) before me this 

-- - - 

ing at Twin Falls, Idaho 
Residing at 

V 

My Commission Expires 

Print Name 

1 7 Notice of A~~earance: Thomas mbertson of the of 
Notice is hereby given that I, ~ o l m ,  ~ ~ n t ~ e ,  - mtchle & F+&ertsor~vill be acting as attorney at law on behalf 
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above 
should be mailed to m at the 

C O ~ ,  M c ~ ~ ~ ~ ~  & ROBEXTSm 
- .  

Signature BY: 

Address Box 525, Twin Falls,  Idaho, 83303-0525 

Date gfifi2iir.b av, /qga 

b .  

Last Name ~ R O ~ P ~ ~ Q +  Ident. Number Copies mite-state, Y ~ N O W - C I U I I ~ ~ ~ I ~ L  



RECEIPT 
For Monies Daid 

to the 
IDAHO DEPARTMENT OF WATER RESOURCES 

Receipt No: COO4884 

Received 
Fan: COLEUAM, UC IHTYRB 

Qpe of Payment Program Acct Class Amount 

ADJUDICATION FEE FOR THOUAS U. ROBERTSON 0410162 9337 6490 $130.00 

-- 

Tot a1 $130.00 

CHECK 08299 

WR/NO: A37-00457 

Idaho Department of Water Reaourcea 

Region: STATE Signature: 



ATTACHMENT NO. 1 

14.  Remarks. 

Claimant, Thomas M. Robertson of the firm of 

Coleman, McIntyre, Ritchie & Robertson is the attorney for 

and makes this claim on behalf of the Trustees under the 

Will of Eleanor Reinheimer, deceased, whose names are 

Douglas Bradshaw, David M. Berenson and Philip Zimet. The 

address of said Trustees is as follows: 

c/o Zimet, Haines, Moss & Friedman 
4 6 0  Park Avenue 
New York, NY 1 0 0 2 2  

Said Trustees are the record owners of the real property to 

which the water right herein claimed is appurtenant and 

which property constitutes in part the property described as 

the place of use in Item 1 0  above. Said Trustees acquired 

in trust the property to which the water right herein 

claimed is appurtenant by devise from Eleanor Reinheimer, 

deceased. 

The water herein claimed is in part leased by said 

Trustees to the Idaho :Park Foundation, Inc., an Idaho 

corporation, whose address is as follows: 

Idaho Park Foundation, Inc. 
1 0 2 0  West Franklin 
Boise, ID 8 3 7 0 2  

The Idaho Park Foundation, Inc., is the record 

owner of the real property which constitutes the balance of 

the property described as the place of use in Item 1 0  above. 

The Idaho Park Foundation, Inc., acquired said balance of 

the property by devise from Eleanor Reinheimer. 

Additional documents submitted with claim: 

1. Fact Sheet for Excessive Irrigation ~ l o w s . 2 ~  
(Attachment 2 )  

2. Attachment 3  (Response to Item 1 3 ) .  



ATTACHMENT NO. 2 

Ident. Go. 

FACT SIJELT 

for 

Excessive Irrigation Flo\ls 

T h i s  infornlation is to be submitted wi th  any application for perinit or zdju- 
dication clairn t o  water right for v111icl-i the irrigation rate of f 1cn.1 rguested/ 
claimed is more than .02 c f s  per acre. One exception is tllzt .03 cfs  per acre 
is allaied for up to f ive (5) acres. 

I Soil type and s o i l  profile: 
I 

Soil water holding capacity: 
I 

! Soil  intake family ( i f  k n a m )  : 

I .  Field slope: 

, 
Anticipated crops: A l f a l f a  Hay 

I Nethod of irrigation: Flood- i r r i g a t i o n  from head d i t c h  

I 
I 

/ I' 

ADJUDICATION ,CLAIM ONLY : 

Is th i s  method of irrigation the comnn local practice? yes  

Have you changed the irrigated method ,£ran the one f i r s t  developed? no 

I f  yes, describe. 

Remarks Highly porous s o i l  cond i t ions  r e q u i r e  f lood  method f o r  

t r a d i t i o n a l  s u r f a c e  i r r i g a t i o n  p r a c t i c e s .  Using t h i s  method t h e  

4 . 8  c f s  h e r e i n  claimed i s  only marg ina l ly  adequate'  t o  i r r i q a t e  t h e  

acreage shown i n  It'em 1 0  above. 



ATTACHMENT NO. 3 

O t h e r  w a t e r  r i g h t s  u sed  a t  same p l a c e  and f o r  t h e  same 
p u r p o s e  a s  d e s c r i b e d  above.  

a .  Fo r  s t o c k  w a t e r  p u r p o s e s :  

(1) Domest ic  W e l l ;  

( 2 )  S p r i n g ,  S i n k s ,  l o c a t i o n  o f  which r e c o r d e d  i n  

Book 2  o f  Water R i g h t s ,  page  355 on November 2 ,  1882,  

r e c o r d s  o f  B l a i n e  County,  Idaho .  (Undiv ided  1 / 2  

i n t e r e s t )  

b .  F o r  i r r i g a t i o n  p u r p o s e s :  

(1) Big  Wood R i v e r  By-Pass Water .  



John i l ,  Rosholl 
Albert P, B;lrker 
John K. Simpson 
Travis L, Tnompson 
Shelley IW. Davis 
Paul L, rlrringfon 

John A. Rosholt 
jar@idah.owaters.co:n 

December 2,2005 

Attn: Nick Treasure 
Ida110 Department of Water Resources (IIIWR) 
1341 Fillmore Street, Suite 208 
Twin Falls, ID 83301-3380 

113 Main Ave. W., Suite 303 
P.O. Box 485 

Twin Falls, ID 83303-485 
(208) 733-0700 telephone 
(208) 735-2444 facsimile 

jar@idahcwaters.com 

205 N. Tenth St., Suite 520 
P.O. Box 2139 

Boise, ID 83701-2139 
(208) 336-0700 telephone 
(208) 344-6034 facsimile 

brsC3idahowaters corn 

Re: Snake River Basin Adjudication (SRBA) Clain~s 37-457 A, 37-457 B 

Dear Mr. Treasure: 

My letter to you dated October 20,2005, prompted a response from the attorneys for the 
Idaho Foundation for Parks and Land (the Foundation) by letter to you dated November 10, 
2005. I would offer the following three comments to the letter: 

1. The Foundation's claim of ownership of water right 37-457 is based on the theory 
that it has acquired ownership by prescription. However, during all times subsequent to the 
Foundation's acquiring title to their property, water right 37-457 has been administered by the 
water master of water district 37. Idaho code $ 42-607 provides in pertinent part: 

So long as duly elected watermaster is charged with the administration of the waters 
within a water district, no water user within such district can adversely posses the right of 
any other water user. 

In view of this statutory provision, the Foundation's claim of ownership by prescription is 
without merit. 

2. The Foundation claims there is no evidence that the Foundation's use of the water 
right has been permissive use. This is not true. Eleanor Reinheimer's Will and the Decree of 
Distribution entered pursuant to her Will expressly provides for the continued leasing by Myrle 
Bowcutt of the Foundation property which implies the necessity of the continued use of the 
water tight on the leased property so long as Bowcutt chose to exercise his right of tenancy. The 
use of the water since 1977 pursuant to the Bowcutt lease has been consistent with the provisions 
of the Will and Decree of Distribution by which both the Foundation and Trustees have been 
bound. 



As hrther evidence of permissive .Ise I am enclosing a copy of C.G. McIntyre's letter to 
Sharon Hubler dated April 15, 1977, in the last paragraph of which Mr. McIntyre states some 
ai-rangements will need to be made for the use on Foundatioil land (Parcel No. 2) of the water 
included in the bequest to the Trust of Parcel No. 1. 

3. The Trustees of the Reinheimer Trust were not parties to controversy between the 
Foundation and the Weyyakin Ranch Property Owners Association and any representations as to 
ownership of water rights or agreements entered into by the Foundation in connection with that 
controversy are not binding upon the Trustees. 

I believe that the preliminary director's report should reflect the place of use of water 
right 37-457 as set forth in both the Trustee's claim 37-457A and the Foundation's claim 37- 
457B. However, the director's report should reflect that title to water right 37-457 is held by the 
Trustees. 

We remain available to confer in person or by phone at your request. Thank you for your 
consideration of this letter. 

Respectfully, 

Attorneys For The Trustee 
BARKER ROSHOLT & SIMPSON LLP 

John A. Rosholt 

encs. 

cc: Charles F Mc Devitt 
Attys, Id Park Foundation 

Douglas Bradshaw 
. Trustee 

Thomas M. Robertson 
Trust Attorney 



P A R R Y ,  R O B E R T S O N ,  DALY S L A R S O N  
LAWYER5 

R. P. PARRY 
T.  M.  R O E E R T 3 O N  
JOHN bl. DALY l I Q 1 3 ~ l O O 0 1  

BERT L A P S O N  

C ,  Q. Mc lNTYRP 

JOHN R. COLEMAN 
THOMAS Q. NPLSDW 
JOHN A. ROSHGLT 
PREP P. OLCKCR 
R O d E R l  C. PAIN€ 

LI, EVAN ROBERTEON 

THE IDAHO F I R S T  N A T I O M A L  B A N K  BUILDINQ 
P.  0 .  BOX 5 2 5  

W I N  FALLS, lb~W0 83001 

OUR FILE N U Y O C *  

A p r i l  15 ,  1 9 7 7  

M s .  Sharon Hubler 
Executive Di rec to r  
Idaho Park Foundation, Inc. 
1 5 1 4  West Franlcl in 
Boise, Idaho 83702 

Re: Estate of Eleanor K .  Reinheimer, deceased 

Dear Ms. Hubler: 

Thank you fo r  your l e t t e r  of March 2 9 ,  1 9 7 7 ,  and 
a copy of t h e  l e a s e  agreement with M r .  Bowcutt. 

To keep  you advised, I am enc los ing  herewith a copy 
of the P e t i t i o n  for Distribution of a T e s t a t e  by Personal 
Representa t ives .  W e  will be forwarding this t o  Attorney Louis 
Meslino, who represents the Personal Representat ives  . . . . . . . . ,in the . 
domiciliary proceedings ih New'York.' 

Also enc losed  please find a copy of t h e  Idaho T r a n s f e r  
and Inheritance Tax R e t u n  filed f o r  the e s t a t e .  The r e t u r n  
has been accepted by t h e  Idaho State Tax Commission. 

We have been concerned about the r a t h e r  casual legal 
description of the Parcel identified as No. 2 in k h e  Will of 
Mrs. Reinheimer, which describes the area on which the home 
and barn are located. We'did have Jim W. Koonce,, Professional 
Engineer of Xetchum, Idaho, determine from maps ob ta ined , f rom 
the Idaho State Highway Department tha t  the barn is located an 
the prope r ty  t o  be retained by the son,  Howard Reinheimer and 
h i s  issue. Actually the barn is Located 9.41 feet i n s i d e  
the d e s c r i p t i o n  of Parcel NO.  1. 

After t h e  Petition has been accepted by t h e  Court 
and no t i ce  of hearing properly g iven ,  t h e  Personal Represen- 
tatives will o b t a i n  a Decree from the Court  and then  i s s u e  
a Personal ~epsesenkative's Deed t o  Idaho Park  Foundation, 
Inc . 

All of t h e  water r i g h t  is included i n  the bequest 
of P a r c e l  N o .  1. Some arrangement for the  use of. t h e  water 
on Parcel N o .  2 must be arranged. If you have any questions 
at any time, please l e t  me know. 

CGM : lcf 
D n t - o :  



John A. Rosholt 
Albert P. Barker 
john K. Simpson 
27avi.s L. ahompson 
She /ley M. Davis 
Paul L. f irington 
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ROSHOET 

2% 
SIMPSON 

m 
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John A. RosLpoR" 
jar(ZJidahowaters.com 

October 20,2005 

Attn: Nick Treasure 
Idaho Department of Water Resources (IDWR) 
1341 Fillmore Street, Suite 208 

113 Main Ave. W.. Suite 303 
P.O. Box 485 

Twin Falls. ID 83303-485 
(208) 733-0700 telephone 
(208) 735-2444 facsimile 

jar@idahowaters.com 

205 N. Tenth St.. Suite 520 
P.O. Box 2139 

Boise, ID 83701-2139 
(208) 336-0700 telephone 
(208) 344-6034 facsimile 

brs@.idahowaters.com 

Twin Falls, Id 83301-3380 

Re: Snake River Basin Adjudication (SRBA) Claims 3 7-45 7A,3 7-457B 

Dear Mr. Treasure: 

This letter is in response to your letter dated September 22,2005, to David M. Berenson, 
Philip Zimet and Douglas Bradshaw Trustees advising of IDWR's proposed recommendation for 
water right 37-457. David M. Berensen and Philip Zimet are now deceased and I have been 
retained by the surviving trustee, Douglas Bradshaw, to represent the trustee's interest in this 
water right in the SRBA. Mr. Bradshaw is trustee of the trust established under the will of 
Eleanor Reinheimer (the Reinheimer Trust). 

I. Facts. 

Both the trustee of the Reinheimer Trust and the Idaho Foundation for Parks and Land 
(the Foundation) filed claims to water right 37-457. Your letter advises that the Department 
intend-s to recommend that right 37-457 be decreed proportionally to acres owned by each 
claimant. It is true that the place of beneficial use in 1987 and in subsequent years has been on 
lands owned by the Trust and by the Foundation. However, the special facts and circumstances 
under which the Trust and the Foundation acquired their respective lands clearly substantiate the 
claim that the Trust is the owner of all of water right 37-457, notwithstanding that since 
becoming the owner of this right, the place of use of part of the right continued to be made on 
lands owned by the Foundation. 

In 1976 and in years prior thereto the lands now owned by the Trust and the Foundation, 
including all the water rights were under the common ownership of Eleanor Reinheimer who 
died on April 9h of that year. This land, known as the Reinheimer Ranch consisted of 
approximately 115 acres located immediately south of the City of Ketchurn. (The Ranch has 



Idaho Department of Water Resources 
Treasure 
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since been annexed into the city of Ketchum). Appurtenant to the Reinheimer Ranch was 240 
inches (4.8cfs) of water from Trail Creek with the priority date of May 1, 1883. Eleanor 
Reinheimer's Will dated December 28, 1973 and First Codicil dated November 19, 1974 
(Ex."A7') were admitted to probate in the Surrogate Court of New York County, State of IVew 
York, on May 7, 1976. The ancillary administration for Eleanor Reinheimer's Idaho real 
property was then commenced in the Fifth District Court in and for Blaine County, Case No. 
7902 

Under Article Fourth E. of her Will, Eleanor Reinheimer directed her executors to divide 
the Reinheimer Ranch into two separate parcels to be distributed to the trustees of the Trust and 
to the Foundation respectively subject to the conditions that the trustees maintain the trust parcel 
in its "present state" and that the Foundation retain its parcel in its "natural state." Trustee 
Zimet's letter of 12/29/87 clearly sets out the Trust's position. (Ex. "B"). 

Pursuant to the Decree of Distribution the personal representatives for the estate 
distributed Parcel 1, expressly including all the Trail Creek water right (right 37-457) to the 
trustees of the Trust and Parcel 2 to the Foundation. (Ex. "C"). As a precondition for the 
conveyance to the Foundation of Parcel 2, the Foundation executed and delivered to the personal 
representatives an Acceptance of Terms of Will (Ex."D") by wluch it agreed to keep Parcel 2 in 
its natural state. (The Will also provided all controversies concerning the composition of Parcels 
1 and 2 would be decided by the Trustees). 

At the time of Eleanor Reinheimer's death, Parcel 2 as well as a portion of Parcel 1 was 
being leased to Myrle Bowcutt. Pursuant to Article Fourth E.4. of Eleanor Remheimer's Will, 
Myrle Bowcutt continued leasing the Reinheimer Ranch under the same terms and conditions as 
he had done while Eleanor Reinheimer was alive. Therefore, even though the Trail Creek water 
right had been devised and conveyed to the Trust, the Trustees were obligated to permit the 
continued use on parcel 2 of that portion of the water which had historically been beneficially 
applied to that parcel in order to allow Myrle Bowcutt to exercise his bequest to continue to farm 
the ranch as he had before Eleanor Reinheimer's death. Myrle Bowcutt continued to lease the 
ranch until the summer of 2005 when he formally retired and relinquished lus right to continue 
farming the Reinheimer Ranch. (Ex. "E"). Therefore, since 1977 when the Foundation acquired 
title to Parcel No. 2, the Trustees of the Reinheimer Trust have permitted a portion of the water 
delivered under right 37-457 to be used to irrigate that Parcel. Now that Myrle Bowcutt has 
relinquished his bequest to lease the property, the Trustees are withdrawing that permission and 
intend to proceed with transferring that portion of right 37-457 to other land owned by a third 
party, which they would have done in 1977 but for the rights reserved to Myrle Bowcutt under 
Eleanor Reinheimer's will. 

The water cannot be transferred to the Foundation because the Foundation has agreed to 
keep its land in its natural state which is inconsistent with the continued irrigation of the 
property. That Eleanor Reinheimer devised all of right 37-457 along with Parcel 1 to her 
trustees, reserving none of the right to Parcel 2, is indicative that she meant that "natural state'' 
was an unirrigated state. 
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11. Argument: 

I. At the time of Eleanor Reinheimer's death in 1976 right 37-457 was appurtenant 
to all the land now comprised by Parcel 1 and Parcel 2. 

11. In 1977 the Eleanor Reinheimer Estate conveyed to the trustees of the Reinheimer 
Trust together with Parcel I. all of right 37-457. 

111. After the Estate conveyed ownership of right 37-457 to the Reinheimer trust, 
water delivered under the right continued to be beneficially used on both Parcel 1 
and Parcel 2 with the permission of the Trust in order to allow Bowcutt to 
effectively exercise the leasehold right granted to him under Eleanor 
Reinheimer' s Will. 

IV. Under Idaho law the ownership by the Reinheimer Trust of right 37-457 from 
1977 to the present is consistent with the fact that the use of the right had 
continued to be located on land not owned by the Trust. 

111. Legal Authority. 

The seminal case regarding ownership of water rights used on land owned by another is 
First Security Bank of Blac~oot  v. State, 49 Idaho 740 (1930). In First Security, a water user 
(Reese) was decreed certain water rights in Custer County for use on lands owned (Section 3 1) 
and not owned (Section 36) by him. At the time Reese's predecessor made the appropriation, the 
land in Section 36 was unsurveyed lands of the United States. This land, after survey, passed to 
the State of Idaho, however Reese continued to occupy the land as a lessee. Reese thereafter 
conveyed title to the land in Section 3 1, and all of the water rights appurtenant for lands in both 
Section 3 1 and 36 to the First Security Bank. At about the same time, the State had conveyed the 
land in Section 36 to the Wood Livestock Company. The Bank then sought to transfer the water 
rights from the land in Section 36 to lands owned by the Bank. The Department of Water 
Resources denied the Bank's proposed transfer so the Bank filed an action with the district court. 
The district court reversed the Department. 

In affirming the district court's decision, the Idaho Supreme Court explained the 
following: 

The First Security Bank does not own the land on which the water it 
desires to divert has heretofore been used, and hence the appellants urge that the 
commissioner of reclamation and the district court had no right to consider its 
application. We believe this position to be untenable for this reason. It is well 
settled in this state and elsewhere that a water right is a property right. [citations 
omittedl. One of the valuable incidents of this property right of which the owner 
cannot be deprived is the right - to use it where he will and to change its place of 
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use, providing always that by such use or such change in the place of use the 
rights of others are not adversely affected. 

The second point raised on this appeal involves the question of whether a 
water right may be perfected by a lessee of state land for use in connection with 
that land. 

The trial court found that the water right in question here was not initiated 
either by the State or the Wood Livestock Company, the present owners of the 
land. As near as we can determine from the record, and the court so found, it was 
initiated by the predecessors of Reese and Ziegler while the land was a part of the 
public domain of the United States. Since that time the land on which the water 
has been used has been owned by the State of Idaho and since 1919 by the Wood 
Livestock Company. 

Water may be appropriated for beneficial use on land not owned by the 
appropriator and this water rinht becomes the property of the appropriator. . . . 

This court has repeatedly held that a water right is not necessarily 
appurtenant to the land on which it is used and may be separated from it, and this 
is the general rule. . . . 

If the water right was initiated by the lessee, the right is the lessee's 
property unless the lessee was acting as agent of the owner. There is no reason 
why a lessee of state land should be excepted from t h s  privilege. 

First Security Bank, 49 Idaho at 744-46 (emphasis added). 

Although the Bank had other lands it wished to transfer the water rights to, the Court 
upheld the general principle that a person can perfect a water right, and own that right, even 
though it is used on lands owned by another. The Idaho Supreme Court, in In re Rice, 50 Idaho 
660 (193 I), further acknowledged a water right's severability fiom the land to whch it is 
appurtenant: "The water is subject to sale and transfer, as real estate. The right to its use cannot 
be denied, and it may be used upon land to whch it was first made appurtenant or upon other 
lands to which it might become appurtenant." 50 Idaho at 666 (emphasis added). 

It follows that if a water right can be perfected on lands owned by another, there is no 
reason why ownership of a water right and the underlying land cannot be split as well. The 
Idaho Attorney General's Office reached this same conclusion in an opinion given in 1988 
concerning the question about issuance of stockwater right permits to landowners who lease their 
land to others for grazing purposes. In that opinion, the deputy attorney general cited First 
Security Bank and noted: 
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Thus, a bifurcation of ownership of the land and of the water right used on the 
land is allowed under Idaho law. See also, Sanderson v. Salmon River Canal Co. 
Ltd., 34 Idaho 15 (1921); Sarret v. Hunter, 32 Idaho 536 (1919). 

1988 Idaho Op. Atty. Gen. 41. 

Therefore, presuming the facts surrounding the original conveyances of the Trust Parcel 
and the Foundation Parcel are resolved as the Trustee claims they should be (i.e. the water rights 
were passed to the Trust, not to the Foundation), it is our opinion that the Trust is the owner of 
the subject water rights even though they have been partially used on to the Foundation Parcel. 
There is nothng in Idaho law that prohibits a bifurcation of ownershp between the land and the 
water rights. 

IV. Conclusion. 
Based upon the information herein provided, we ask that IDWR recommend to the SRBA 

Court that claim #37-457A be decreed to the Reinheimer Trust and that Claim 37-457B be 
recommended for dismissal. 

We are available to confer in person or by phone at your request. Thank you for your 
consideration of the letter. 

Respectfully 

Attorneys For The Trustee 
BARKER, ROSHOLT & SIMPSON LLP 

JOHN A. ROSHOLT 

cc: Charles F. Mc Devitt 
Attys, Id Parks Foundation 

Douglas Bradshaw 
Trustee 

Thomas M. Robertson 
Trust Attorney 



I, ELEANOR R E I K H E I N E R ,  a i - e s i den t  o f  and domic i led  

in t h e  County o f  New York and S t z t e  of F!ew Yorlc, do  h e r e b y  

= e k e ,  publ.i_sh end d e c l a r e  ellis a s  and f o r  my ~ a s i  Kill a?d 



P r o p e r t y  be d isposed  of a s  f o l l o w s :  

(1) I  d i r e c t  t h a t  nly Executors  d i v i d e  '"my 

Idaho P rope r ty"  i n t o  the  fo l lowing  two p a r c e l s :  

PARCEL NO.  1 
. . 

A p a r c e l  of  l a n d  s i t u a t e  i n  and be ing  i n  t h e  Xor theas t  
q u a r t e r  of t h e  Northv!est q u a r t e r  (NE 1 / 4  NIY 1 /4 )  S e c t i o n  1 9  
i n  B la ine  County, Idaho,  bounded and d e s c r i b e d  2s fo l lo~ \ . s :  

EEGIiJXlNG a t  t h e  s o u t h e a s t  c o r n e r  of s a i d  NE 1 / 3  NIP 1 / 4  
and a long  t h e  e a s t e r l y  l i n e  of  s a i d  HE 1 / 4  NW l / 3  of S e c t i o n  
19 a  i i s t a n c e  of 6 0 0  f e e t ;  t hence  wes t  and p a r a l l e l  wi th  t h e  
~ 0 i l t l l ~ ~ l y  l i n e  of NE 1 / 4  NK 1 / 4  of S e c t i o n  1 9  a  d i s t a n c e  of  



. . 
6 3 0  f e e t ;  'ihe~lcc. s c u f h  and  p a r z l l e l  t o  t l ~ e  e a s t e r l y  l i f i e -  of . . 
&E 1 / 4  Xi:: 1 / 4  of S e c t i o n  1 3  2 dis 'cznce of  6 0 0  f e e t  z n d  t1-,ense 
e a s t  a l o n g  'ihe s o u t h e r l y  l i ixe  o f  NE 114 Xi:! 114 of  Sect l .on 19 
b C @  f e e t  p o i n t  o r  p i a c e  o f  b e g i n n i n g ;  c x c e p t i ~ l g  the re ' f rom,  
hoxe..re-r:, t h e  right of  w a y  o f  U .  S .  Highway 9 3 .  

1nc:luding 2 l s o  240 i n c h e s  o f  t h e  w t e r s  of T r a i l  Cree!: 
d a t i n g  f r o ~ n  Nay 1, 1 8 5 3 ,  a n d  a l s o  a.n u n d i v i d e d  o n e - h a i f .  
i n t e l - e r t  i n  a  c e r t a i n  S p r i n g ,  t h e  l o c a t i o n  of  which i s  
~ c c o r d e d  i n  Book 2 of  N a t e r  R i g h t s ,  Page 3 5 5 ,  on Novenber 2 ,  
1 5 8 2 .  

PARCEL N O .  2 

A1:L t h e  r e s t  and  r e m a i n d e r  of  "my Idaho  P r o p e r t y "  n c t  
. s p e c i f i c a l l y  bounded and  d e s c r i b e d  i n  P a r c e l  No. 1. . . . . .  . . .. . .. . . . . . 

(2) I d i r e c t  t h a t  my T r u s t e e s  s h a l l ,  f o r  ; 

t h e  d u r a t i o n  o f - t h e  t r u s t  c r e a t e d  by t h e  p r o v i s i o n s  o f  ARTICLE . 

<NINTH, r e t a i n  P a ~ c e l  No. 1 i n  i t s  p r e s e n t  s t a t e  w i t h o u t  ally 

. .  c h i n g e  o r '  a l t e r a t i o n ,  t o  b e  'used  by my . s o n  d u r i n g  h i s  l i f e t i n e  

and  b y  h i s  i s s u e  him s u r v i v i n g ,  and a t  t h e  t i m e  t h e  p r i n c i p a l  
. . 

: . :o f  t h e  t r u s t  c r e a t e d  b y  t h e  p r o v i s i o n s  o f  ARTICLE NINTH a r e ,  

: ; d i s t r i b u t e d ,  P a r c e l  No. 1 s h a l l  be  conveyed t o  my i s s u e  t h e n  
;;; . . -. 

i o :I l i v i n g  p r o v i d e d  t h e y  w i l l  a g r e e  t o  r e t a i n  t h e  same i n  i t s  p r e -  
.,I 

! . 
i .. "i s e n t  s t a t e  ( e x c e p t  f o r  r e p a i r s  and m a i n t e n a n c e )  and,  in t h e  
i 

% .  :ii e v e n t  my s a i d  i s s u e  s h o u l d  n o t  s o  a g r e e ,  t h e n  and  . in s u c h  a n  
i.: 

I .  I 

! .  . .i. : .  e v e n t  I g i v e ,  d e v i s e : . a n d  b e q u e a t h  t h e  same, i n  t h e  same manner  
! . . . . .  li! 

< .  :I; a n d  t o  t h e  same' e x t e n t  a s  P a r c e l  No.- 2 ,  e x c e p t  t h a t  t h e  I.d.aho, 
:;: . a. . . 

. . . . 
: .  . :i: . :  P a r k  F o u n d a t i o n ,  I n c . '  s h a l l  m a i n t a i n -  a n d  k e e p  t h e  p resen t .  

. .,. 
, .!: s t r u c t u r e s  a s  a  museum. , 

( 3 )  I g i v e ,  dev5se  a n d  b e q u e a t h  P a r c e l  No. 

2 ,  t o  t h e  IDAHO PARK FOUNDATION, I N C . ,  2263 Warm S p r i n g s  Avenue 

B o i s e ,  I d a h o ,  i f  i t  a g r e e s  t o  keep t h e  s a n e  i n  i t s  n a t u r a l . .  

s t a t e  and  a g r e e s ,  f u r t h e r ,  n o t  t o  c a u s e  any s t r u c t u r e s  t o  be 

e r e c t e d  t h e ~ e o n ,  and p r o v i d e d ,  however,  t h a t  s u c h  d e v i s e  a n d  

b e q u e s t  s h a l l  b e  s u b j e c t  t o , e a s e m e n t s  t h e r e o n  s o  t h a t  t h e r e  

s h a l l  be  f r e e  2nd t o t a l  a c c e s s  t o  and f r o m  P a r c e l  No. 1, and  
. . 

s u b j e c t  t o  t h e  t e r m s  a n d  c o n d i t i o n s  of  o f  D i v i s i o n  4 o f  t h i s  

(4) I f  blYRLE P.OI\lCUTT s h a l l  s u r v i v e  me and 



. . . .  -- ....... -- - ...........-. __. . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  . . 

s h a l l ,  st:  t h e  t ime of my d e a t h ,  b e  t h e  l e s s e e  of a ~ x y  pol-t-ion . 

cf  Pal-cel. No. 2 ,  I d i r e c t  11112t duri:qg :.aid IvIYl?LE DCii.?CUTT's 

l i f e t i n e ,  t h e  fo rego ing  p ~ o v i s i o n s  of t h i s  P a r t  sha:l be 

i l b  j e c t  i:o sa.id biYRLE EOIVCUTT ' s  cont inued l e a s - n g  of such 

~ o r t i ~ z  t h e r e o f  on . terms sir:?lar t o  t l ~ o s z  ~ s h i c h  s h a l l  be i n  

e x i s t e n c e  a t  t h e  t i n e  of my d e a t h .  

( 5 )  To e f f e c t u a t e  al.1 of  t h e  fo rego ing  

p r o v i s i o ~ l s  of t h i s  P a r t , '  my Executors  and my T r u s t e e s  a r e  
. . . . .  . . . . . .  . . .  . . 

a u t h o r i z e d  t o  p rocu re  any su rveys  which ih.ey, i n  t h e i r  s o l e  .and 

a b s o l u t e  d i s c r e t i o n ,  s h a l l  deem a d v i s a b l e .  I-. f u r t h e r  d i r e c t  

! t h 2 t  t h e  d e c i s i o n s  of  my Executors  and/or  my d i s i n t e r e s t e d  . 
3 

j ' ~ r u s t e e s  s h a l l  be b ind ing  w i t h  r e s p e c t  t o  any and a l l  c o n t r o -  
I 

. . .  
v e r s i e s  concerning  t h e  composi t ion  of  my Idaho R e s i d e n t i a l  

Tin P r o p e r t y ,  t h e  e x t e n t  o f  t h e  aforementioned casements ,  and t h e  
; 

. . 
r i g h t s  of  MYRLE BOWCUTT. 

I 
. . 
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Zocurne;l?.s, s1:ch s e c u r i t i e s  o r  ot11e.r doci~ments)  . a t  any tiliie h c ~ d  

by them. 

The forc.going powel-s s h a l l  be suppleinental  and n o t  e x c l u s i i ~ e ,  1 

i t  be ing  TL); i n t e n t i o n  t h a t  my Executors  aild rily T rus t ees  s l ~ a l l  
' 

]lave a l l  of  t h e  ge l le ra l  powers o f  f i d u c i a r i e s ,  and,  i l l  a l L i -  ' 

I .  t i o n ,  s(3-ld s p e c i a l  powers 2nd o t h e r  povrers r ea sonab ly  t o  be 

imp l i ed  the re f rom o r  n e c e s s a r y  f o r  t h e  p rope r  e x e r c i s e  t h e r e o f .  
I 

I Nons of  s a i d  powers s h a l l  be cons t rued  t o  l i m i t  i n  any manner I 
I 

, #  any o t h e r  t h e r e o f .  

I 

I N  IVITNESS WHEREOF, I  have he reun to  s e t  my hand and 
Pb I 

, s e a l  t h i s  2% day of December, 1973. I 

Eleanor  Reinheisper - Testatrix I 
' 1 

. . I 

j;/ 
. . .  The fo rego ing  i n s t r u m e n t  was, on t h e  d a t e  t h e r e o f ,  

. . !  i:i s i g n e d ,  s e a l e d ,  and d e c l a r e d  by ELEANOR REINHEIMER, 

( ' t h e  T ~ z s t a t ~ i x  above mentioned,  as and f o r  h e r  Las t  Will and. 

T e s t a n e n t ,  i n  t h e  p re sence  of u s ,  who, i n  h e r  ' p r e s e n c e ,  'at  her  

. '  r e q u e s t ,  and i n  the  presence  of one a n o t h e r ,  liave he reun to  

s u b s c r i b e d  our names and r e s i d e n c e s '  a s  a t t e s t i n g  wi tnes ses  ; 

. . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . .  - . 1 7  ... - . . .  - . . .  -. . 
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DRAFT 

December 2 9 ,  1987 

CERTIFIED MAIb - 

M s .  Hope ~ a d i h ~  
Pres ident  
Idaho Park Foundation, Inc. 
1020 West Fra'nklin 
Bo i se ,  Idaho r 8 3 7 0 2  

I 

Re: /   state o f  Eleanor Reinheirner. 

Dear M s .  Kading: 

As ~ k e c u t o r s  o f  t h e  Es ta t e  o f  Eleanor Reinheirner, and 
Trustees  aE the t r u s t  established thereunder, David Berenson, 
Douglas Bradshaw and I ,  having met wi th  you and Larry Le isure  
on December 2 ,  1 9 8 7 ,  wish  t o .  set f o r t h  for t h e  w r i t t e n  record 
and, i n  doingi s o ,  expand our l e t t e r  o f  September 2 5 ,  1 9 8 7 ,  t o  
the e f f e c t  t h a t :  

(1 )  i ~ e  are unanimously opposed t o  "annexation" by 
e i t h e r  Ketchum or  Sun V a l l e y .  

( 2 )  [we b e l i e v e  t h a t  the phrase  "in i t s  natural state* 
means just that - tha t  i s ,  after Merle Bowcott 
retires, the land should r e v e r t  t o  i t s  pre-farm s t a t e .  

( 3 )  j ln any event, we feel that "natural  state" 
inc ludes  n e i t h e r  a soccer f i e l d  nor a bike path .  
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FAX NO, 
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DRAFT 

December 2 9 ,  1 9 8 7  

CERTIFIED MAI& - 
RETURN RECEIPT REQUESTED 

MS. Hope ~ a d i $ ~  
Pres ident  
Idaho Park ~ o h d a t i o n ,  Inc. 
1020 West Fra'nklin 
Boise, Idaho i 83702 

I 

Re: i   state of Eleanor Reinheimer. 

Dear Ms. Kading:  

As ~kecutars o f  the Esta te  o f  Eleanor Reinheimer, and 
Trustees  of t h e  t r u s t  established thereunder,  David Berenson, 
Douglas Bradshaw and I, having met with you and Larry Leisure 
on December 2, 1987, wish t o  set forth f o r  t h e  written record 
and, in doingi s o ,  expand our l e t t e r  o f  September 2 5 ,  1987, t o  
the e f f e c t  that: 

(1)  ;We a r e  unanimously opposed to "annexation" by 
either Ketchum or Sun Valley. 

( 2 )  'we b e l i e v e  that t h e  phrase "in i ts  natural s t a t e Y  
means j u s t  that - that  i s ,  a f t e r  Merle Bowcott 
retires, t h e  land should rever t  to its pre-farm state. 

( 3 )  \1n any e v e n t ,  w e  fee l  that "natural state" 
inc ludes  neither a soccer f i e l d  nor a bike path. 
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D o u g . l i ~ s  l i l : a c l s l ~ a w ,  VavLcl PI, Ucaerksvn and P1iill .p 

I , I1cr~orr ; l  I. I lcl , l :Q.~Q!? l:n k < . \ r p . s  ul>clc~r  k 1 . i ~  ' W i  13. of I J ~ & ~ I I ~ ~  

R ~ L n l l c j , ~ ~ ~ c r ,  r l e ~ e o 5 ( 3 i l ,  d a  herel2y G r a ~ 7 k ,  Sell, nlsd Convey  Lo  

1 ~ 1 1 ~  ~ c J a l . ~ r >  Vr71:I . :  F t ~ 1 i . 1 r ) r : I ~ t . i  01-1 , Z I I C .  , w 1 1 0 s e  a c l d r e s s  is 1514 West: 

Y K ~ A I I ~ L L ~ ) ,  L l ~ . i  : j c ,  l :~lt i l \o 3 , 3 7 G 2 ,  all ~ L ~ I I L ,  k i k l e ,  . i .nke&-esk 

a ~ l d  a s  L a k e  oL: L I I C  di?.ceder1 C , E l . e n n o r  IZeih.heitncr, at; t11e . t i n ~ q  

oE bier clealrl;, R I I ~  al .1  r i q l l k ,  t i t l e  and i h k e r e s t  khat . t h e  

e s t a t e  1(1ay I ~ a v e  sub5 ,cr~uol lL ly  qcqtzirecfl by o y Q s a k i o n  Q E  l a w  

u k l i c r w . i . n n ,  .i.r, ar1c1 kcl tkle r a a L  p ~ o p e r  ty s i L u a L e d  i n  .the 

Coun ty  of 131.airlel SL.ate  01;' ldalsu; d ~ s c i r i b e d  as follows: 
. . 

I ' d  4 SE ' 1  , 5eek j .011  1.0 1 9'ax L o t  No. 1157 i n  
N W  .l.c'll bT1: 1 . 1 4 ,  ! ; c - . c t j .orr  19, (Pax .CD(:EI X 6 1 2  a n d  1 6 4 3  
d . j l  1'115 1/4 IJLV l / l i  i a ~ ~ d  'l(r7:~ 1'1r>[Ls 1G 37 , 2033 oncl 2 0 3 4  
J.1) Llro $13 1./'4 P1W 1./4 0.f S c c k i o l ~  19, all i ! r  Townsl~ip 4 
blur L l l ,  I < o l n y c  10 J3as tr  noise  M e ' r ~ d i a l l .  

A t . lc?r:c:tl  r_!L l a x l c l  s i k ~ i a t e  in ar.1~2 be.i.l,y r k l l  t l ~n l ;  
l)n~:'I: 0.C; 1,ok I, o C $ccci.an L Y  , ' I ' o w ~ l u l ~ i p  4 ~ o r ~ i l ,  . 
I l ;~ l l jr tS  1 1 1  I S ~ R ( I  oJT LIle Doisa MeriO.ia11, J3.lni11e C a u n t y ,  
rdalio, k~ourrtlad and descxj .bed as f o l l o r ~ s  ? 

~ . $ a g . L ~ l r ~ i r l  y ' i l l ;  L l l e  r~or l ;huas  l; G O J ; I I ~ I ;  o E L o b  1 oE s a . i c 1  
Se<:k.i.on 1 9 ;  tllei7 b l e s t  a : lo~)cj  W e  n o r t l l  Line of s a i d  
Set:tl.o~~ 19 n cll.~1k.ar:cu,oP 20.4 f e e t ,  more or L O S S ,  
\:r, n \ - \ o , i . r l  t- i . 11  e.1)~  m a s  L n r l y  r iyl>( i -of-way l i n e  01 
( 1  . r; , I i . i y h w e y  No. 9 3  r L l ~ c l ~ c : e  s o u k l . r o z i s k e r l y  a l o ~ l c j  said 
ci~~Lar.ll/ ~:S.yllL-OF-way l i n e  oP 1 ~ F q l 1 w n y  a d i ~ k a n c ~  of 
1 . 4 4  iet.c, n l o r o  or l.a!ss, .to a p o i . n C  i.1.1 C l l e  c a s k  
1.j.ire of s a i d  .LoL I aC S e c l ; . i u t r  . 1 9 :  t l l a t  i s  1 .12 ,  3 
reel:, I n o r s ?  DL- 1 . ~ 5 ~  , a cjj-skalt l :  S O U ~ I ~ ,  I T I C ~ S U S ~ ~  
ti  Long snit1 c a s k  I . L r l c ? ,  E r o r n  L l l e  r~nrthanslr.  corner ' o f  
. , 1, 2 I 1 , ;  I;!~cnoc: r~ur:lilr al .ong k l r o  
casl:  l i n t2  oC stlid'T-lnk l 31 d.tsLarlce of 142,3 L e e k ,  
Illorn ( 7 ~ -  I . C S S ,  ~ C I  b11e poLtll: 0.r I ~ e y i l r n i n g ;  corr taininy 
a n  area oE o . 0 4  of an aore, more or Less, 

t;xc:ep t : ' 

A narce l  q.L' larrc l  S i t u a t e  i17 ar~d  b e 5 . n ~  in t115 NE 1.14 
bd\J 1 / 4  cE G e c k l c ~ n  19, T ~ \ ~ f i s l ' l i l : ,  4 North, Rnj~ge  lo-, 
IEnsl:, I 3 0 . i ~ ~  t 4 ~ l ^ . i . d l . a ~ i  , k 3 X a j . 1 7 ~  Coui.~ky,  Ida110, 
b o u ~ ) d c d  a n d  d , e scr ibod  a a  5ulLows  : 

I I I : ;GINN%NG al; t h e  soutllea=~k corner. of said NU 1/4 
FIN 1./4; kl lanco ~ ~ a r t l l  and a3,ong t l ~ a  o a s t e l r l y  l . i . 1 1 ~  
0.17 ajaid N15 ] . i d  NW 1-14 oil Sect.i.011 19 a c l j . s ~ a n o ~  

G [ ) O  E C C . ~ . ;  k l r e r ~ c o  wash ancl p a r a l l e l  wj .k l1  ki lo 
6oul ; i l t e r ; , J  y l i r l c  o ti NE X / 4  Ti tJ  1/4 of S c c b . i o n  19 
i ,  ct. i : : l :n~)co.aR 600 .Ecat: CIIQI~OC sout.11 E \ I I ~ (  L I B Z ~ ; I , J . C S .  
I.:() lslrrll ensl:wrly l i r i r !  of  PIIS 1.11 N I i  1./4 0.f S C C ~ . L D I I  
19 a di . ab ; .~ncc  oC G O 0  fcak and Choncq  c a s t  ;rlong 
\;lice s~.s~~l: .ha.r;: ly  l i n e  oE NB l / I  FJ!.I l . / r l '  oE Sockion 
L 1  GLIO f e e t  to 1:l'~o p l a c e  Q L  b e g j . ~ ~ n i n g ,  



kcnnnoes  u n k o  k l ~ e  I.dal18 Pa1:k F ' o u ) . ~ c t a t i ~ n ,  I n c .  , i t s  S u c G e s s o r ~  

alrtl  ass.i,c~ljs fc,) :cvc=:c. ;  l'llOIJZ1>ISI~, 1101J15~1L~i(, k I ~ ~ 1 1 1  k h i s  ]>as 

bcdlr execu Led ul)on kl le agreelr\erlC of the Tdal.lo Park 170unda t i o r , ,  

~ n c .  i;o k e e p  k l ~ e  p .r~~rij . sas  i n  its r l a k u r a l  s t a k e ,  and i t rs agree-. 

Illel,ll; f u r t l l a i ' ,  k u  c o U y e  arry c t r u c k u r e s  to ereclred' khereon, 

as s a i d  a y  t:oc~nsll ts were  required by the. r,ast P l i l l  and T o s k a m e n t  

of ~ l a a r r o r  9e.i nl~c'im,er, c lncnnsed,  as a c o n d i t i o n  to t h e  execu t ion  

df  Lliis r>cecl: and  P ~ ~ O V I U E L I  PUI~'L'IIIS'I~,  C l ~ a  L t l ~ i s  conueya,nce  i s  

s u ~ , l ) ~ c l :  LO o a s c ~ n c ~ ~ k a  up011 s a i d  pren~isas 5 0  (Illat there s h a l J ,  

be free and total. access to, a n d  from the pa rce l  o f  .Land l a s t  

I ~ e r e i n a k o v e  d a s c t i b a d  as an s x c e p b i o n  he re f rom,  aha sllbject 

C ~ ~ c t l ! e ~ . -  LO Ilkic? f i~rovJ.s .Lunn of oubgaragxaph 4 ag Article rounfril 

oP tlte W J . 1 1  oE E l e a n o r  I i e in l l e imcr ,  wl!ich ' i s  01.1 5ile wit11 L;l>e 

D l s  L J : I c L  C o u r L  . f o r  B l a i n e  C O u h t y ,  klailey , I d a h o ,  a s  Case No, 

7903, wl) . i . c lr  I . i i . l . l ,  .is IleXeby incorp0~-.-aced b y  r e r e r e n ~ e  and 

v r l j i . c l l  \ v j ; l L  p r o v i d e s  t:hal: if M y ~ l e  l jowcut t  s h a l l  survive s l ea l lo r  

~ej.r)heirnalr and at: t h . e  t i r n c  of 1 . 1 ~ ~  dcakh  b~ kl-re  . l e s s e ~  of any 

povt inr l  aE C t ~ s s  pcsrnisn,~ f l e re inabove  first describes t h a t  Gleanor 

1 2 e . i . ) > ) l c i n 1 e r  d i ~ : ~ c l : a  blrab d ~ ~ r i n g  s a i d  M y r l e  D ~ f ~ c u t ~ "  S 1 ifetimc 

be subjeci:  to s a i d  PlyrLe B o t ~ c u L t ; ' ~  contilldied l e a s i n g  o f  suc11 

'port1011 therr:oP un t e r m s  s i n r i l a r  to -kiioso w h i c l l  shall be 

ax lsLenca  st the time of .the death of E l c a n o r ' n e i n h e i n l e r .  



before nra, bile ur>cle1rs3.y11ad, a Nota ry  I ) u l 3 L i c  i n  and E u r  s a L c l  

kl . le  nit1r.i.n i n s t . cu~nen l - .  u s  ~zetsor\al l~opres l ; i l t a ( l lve ,  and  acknow- , 

1 P I  W l ' C b J E S S  WIILS'REOP, I hava horeu(~~( lu  .sac; my band 

U I I ~  afEi?ltec'l i~ry ~ C f i c S - a 1  seal, the day and .year i n  t11j.s q e r t i f i -  
. . 

.. . 
ante  firs k .  above w . r l . - t l e n ,  . 

. . 1,. nakx:a-..: - . .&.< a L Y . 4  8,. , - w e -  - -  - .-.-- 
RO',l'AIXY PUULSC FOR C J ~ L ~ F O ~ Z N I A ~  

C o u n t y  o E  t?cw Yaxlc , I  
..- 

.i o n  t h i s  i~ dill. of . - / ,  in ~ I I Q  y e a r  1 9 7 7 ,  

befox-a I I ~ C ? ,  \:lid under-s ighed,  a N o t a r y  'Public i n  n r d  f o r  s h i d  

~ o u l l C ; y  and stake, p e t - s o n a l l y  appeared P i ~ i l i p  Zl n i c k ,  know11 

to rnc ko be t h o  pelrSoll wl~c.se name A d  subscrLbed to ~118 w i ~ l ~ i n  

FnsklrulnllnC ae LJecsor~aJ. l;cpxesenc;ativ@ and acknowledged 
. - 

Lo rho  Illbat \kc axecuked t l l t 3  6a111e a5 6 ~ ~ 1 1  PQrson42 R ~ p r ~ s ~ n k a t i v e .  

;It4 FII'lll.JESS \411EREOJ3, I: have herounL0 s e 5  my hand 

cpho E j - r s k  above w r i t - l ; c ; l r  

, -4----- 

tqOThRY PWDLXC E'OR .NEW YORK . . 



On t h i s  ,s4k 2 -  GI, U T  ,A (' A. -, i n  t k ~ c  y::,:~ 1 9 7 7 ,  
P- 

bcfcrc  I X ? ,  'i!-IC ~ r ~ d ~ r ~ i y n ! f t l ,  a ?:r.?l:.ir;' ~ ' ' ~ ~ l j l i r  i r :  jr:,J s : l : r !  

anc! afL'i:ccd my c i f f i c i ~ ~ :  s e a l ,  clay and ycsr  i.n c h i s  c r : c t i f i -  

ca tc  5 i r s t  abovc w r i t l u n .  
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.' Uuucjlas ~ r q d s l l a w  ,' , b a ~ i d '  Jq .' U.~ran;iori  and P l ~ i l j , . p  

Z i r o e t ,  Personal Ireprcsonkai;Fves u n d e r  k h e  Will of Eleanor. 

R e i n h e h > e r ,  c i s c ~ a s Q d ,  do hezeby Granti Sell and C ~ u v e y  to 

' David I;]. D e t e n s o n  , ' ~ l - r : ~ ~ i p  Zj.seC: anC¶ rxiuglas  I3rad~ihaw, Trustees 

U/W of Eleanor Rej.rrl>e.ii'ner, decaased,  whqse m a i l i n g  address 

i s  in care of Z h n e t ,  k!aL~tza, I-IZJYS & 'Gvpdklnd,  A t t o r n e y s  

at L a w ,  4 6 0  Park Avollue, New York, New Y o r k ,  10022, a l l  

, r i c ~ l ~ t ,  title ,- i n  teresl; and & ~ l ; a b e  oE tha clsccclent ,   leano or 

r < e f n h c i n t e ~ ,  ak the t i m e  of her death, and all rXghb, t i t l a  

and inkaraak that: k h e  askate  may have ~ubaequently ncquircd 

by opur;ntLo~.i  vL' law ox o~lierwii.se, in and to Llse r e a l  p roper ty  

s i t u a t e d  in k h a  ~ o ~ r l . ; k y  of ~ l a i n k ,  S k a t e  of; Idaho ,  d e s o r i b e d  

as Sol lo lv~ i  : 

.--.- 
A parcel of  land s i t u a t e  +n and bQing in tile NB 1/d 
kJW 1./4 of Gec,t.ion 19, Township 4 North, Rangc 18 
east  , Boise Mexidiarl, D l a i n e  C ~ u n k y  X d a l ~ o ,  bour~dcd 
a r l i i  c3esc.r.ibe.d as L ' o t l a w s  : 

) ' ' ~ E G I ~ J N T N G  al: the so'uthoask coi-ner of' said .NE l / 4  
1ilW 1/Q; t l . l ~ t ~ c a  r l o r t h  ahd along khe easker1.y l i n t  
0 . C  s a i d  NB l/Q NW 1/4 o E  S , e ~ t i o h  19 a distance 
C>C 600 f e e t ;  t hence  wesc ana pa ra l l e l .  w i r l - ,  the 
soul:her,ly l i ~ l e  oE NU 1/4 NW 1/4 o f  S e c t i o n  19 
3 r l i skance  af GO[l f ee t ;  t henee  d o u t h  and pnral ' l  e.1 
L o  k l l a  ~ s s t n r l y  r;i.nsn oE M E  l.14 EIW 1,'1 af Segkion 
J.3 a d i s t a h o u  of 600 g e c t  and .thcncc cast along 
~ l l e  s v u L h a ~ l y  l i n e  of NE 1 ~ ' d  FW 1/4 o f  S e c t i o n  
19 600 ~ c e l :  ko Lho place oE I s c g i ~ ~ n F n g .  I ....- 

~ n c l u c l i n g  2 4 0  inches of khe waters oE Trail Cxeek 
d a k i n g  P r o m  May 1, 1 U 0 3 r  an'd alsu an  urldivided 
o~le-ha].* i n c e r e s k  in a a e r c a i n  S p ~ i n p ,  t h o  Loca t ion  
oZ w ) l J . c h  5.s rccordsd in D O O ~ E  2 o f  Water I l i .yh. ts ,  
l ragc  355, all N o v o m b & r  2. . 1 R 8 2 ,  records o E  133.aine 
'courlkX fclatlcr .. 

WC=ELI- 
That D a r k  of the E a s k  half OF t h m  n o r t b w c s t  quarter  
of s e c t i o n  N i . r a a t e e n ,  pPov?nnh:Lp k7ovl; Morth, R a n g e  
B i g h b s e n  E a s t ,  B o i s e  E 1 a s i d : L ~ ~ ~  d ~ s ~ r i b e d  aa follows ; 

- a e y i n n f n g  a.t a point S Z018' W .  3031.2' 4eet from 
the  quarter seo.l;i.on corner common to S e c . k i o n s  
18-19 i r l  s a i d  tnwnsh5.p and range, running thence 
S 3 5 a d 0 '  P?. 370 f : ' e ~ k  k l l ~ n c l ~  N 4 4 ' 5 0 '  W s  99 fcet, 
t l lencc T I  40a30' E a s t  375.3 ft. Lo point; of bogirrrlrlrig, . 
c o n t a i n i n g  0,406 acres .  
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A 1.3 C)~U;C:E&(~~- 
EFijj-nn$-?~y at a p o i n t  on t k ~ e  N & 5 col .ker  line 
o . E  aa.l .r l  G c 2 c t i m - r  19. w l \ d - c l ~  is S 0°38' PI. 973 feat .. . . 

GKCJIII t l r e  cluarter'  aeck~.ol.r cotner ~ o ~ ~ u n o n  C o  nsc k l & n . g  
18 and 7.9 a.eoresal.d k l i ~ n c e  S O a 3 ( 3 '  W. or1 s a i d  
c e n t e r  l i n a  076 f e c k ,  thence N 21°47' W 500 E e e t ,  
kt~e i \ca  b10xtX~ 2 5 O A 0  EnsL 454 fee.k to p ~ F n t :  of 
beg F n n L h g  ,. ~zan.tarLrrj.ng I., 9 1  acxes'. 

A l s o  E>ioe  2k 
~ ~ m r ~ k i a n a  6 6  feet w i d e ,  .bring 3 3  f e e t  on 

' 

s i L L l c r :  s i c l a  o f  cenker. l i n e  o f  s a i d  road as s u r -  
v e y e d ,  across t l ~ c  1 . I . R . 1 / 4  N.W.l/4 of S e c t i o r ~  19, 
Z ' o w n ~ h i r ; ; ,  4 Nor t l z ,  P.ange L8 E a s L ,  U o F s a  M e r i d i a r l  , 
n1ai.nrr Cour-ICY, l d a l ~ o .  

Degi.nnj.rrg a~ Station 30-/-60 o f  the Sawknot11 Park . 
Irl.yllway Survey ,  whFclx ,s L a t i o n  J.s approxima te1.y . 
1300 t e a t  E s O i n  the n o r t t ~  L/4 corner of Section 
18, T0whs11:Lp 4 l \ l ~ r k l l ,  Ranye 19 E a s t ,  B t 3 i 6 ~  r4erl.dian; 
t-llerloe runnl-ng in a general sout l l  east: d i r e c b t o n  
upproxinrately 1780 fee* Zso a b a k i o n  48-/-do of 
sai.t'l silrvny,,. w11Lcli a La tl.ol\ .Ls approximately 1385 
feet E t o r n  tire nor t l t  114 Corner OL s c c t i o n  19, 
' r o w ~ r s l ~ i l ?  h N o r  l-h , llange 3.a East, Uolse bleri.rlian, 
a s  , s ~ ~ o M I . ~  on t)le oP5loJ.al p l a t n  of said G a w t o o t l ~  
Park tI.l.yl~wa,y Sur:vey on f i l e  fin -k lae  o f f i c e  o L  t l ~ e  ' 

Deparerrlant of ~ u b 1 i . c  Works of kll~ S t a t e  o E  Idaho. 

(pe l r o l d  C h a  hereinabouo described ~rernises for 

k i l e  durael .on of t h e  1 : r u s t  czaa~ted by k h e  pzovFs lono  Q E  A r t i c l e  

NZNTII o f  1:he W i l l  of Eleanor Reinheimez, which will i s  on 

ti3.e j-11 kl~c- '  o:Pf:kce of; Che ~ i s k r i u i r .  C o u r t  of J.3'l.aine County ,  

. . [ l a i l e y ,  xdaho, Case 79PZ w l l i e l l  W j . l . 1  is herebx incargoraked 

by r.cfe~arloe and ts h o l d  khn hereinal~ova descxibcd premises' 

a i n  i t 9  present state w i t h o u t  cha-nye or a l t e r a k i v n ,  to be 

used by I l a w a r d  E .  ite~nheirner ,. Jr. , during h i 3  l i f e c i n l e  and ' 

by h i s  Ff j sue  h i m  aur*r iv iny ,  and at: Cha t i m e  the p r i n a i p a l  of 

tlhe t r u s t  created by the p r O v i s i a n a  of  s a i d  A ~ k i c l e  N X ~ ~ T H  of 

s a i d  Mi11 o f  E l . e a n o r  R e i r i l l e i r n e r  are cl;it?ikr;ibuked, the tlarein- 

above d e s c r i b e d  p r ' r m i s e e  s l ~ a l l  be oorbveyod to the i s s u e  

O E  Eleanor  R s i n h e . i m c r  t l len  l i v i n g  provided they w i l l  agreb 

to r e t a i n  the s a m ~  i t 1  3.k~ presank s t a t e  i ~ x c o p t  for r e p a i r s  

and. 'malnkenancc) and, in the event: saFd i s s u e  s l iould n o k  

80 agree ,  then'and in such an event ,  the hereinabove descr ibed 

fna, , if - i t  agrees to keep S a i d  here lnabo i re  .desct' ibod prSrnises 
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agrees E b k t l l e r  not:  to oauso any structures to be erected 
, '  ,e&cept  that kl ic  Idaho P s r l r  Po~c lhda t ion ,  Xnc., Ehall r n a i n t a F n  

and :keep tha presentr. gtructu:cea as a m u s e u m .  

. . ESTATE OF ELE;AZIOR. R E I N I I E T I ? E R r  

DECEASED. 

r'-r 
011 bta3.u -2;) - - aay cE ,--d ::&+ .. , in the yeae 19 7 7 ,  

, ..- . ,. 
before me, tile unaersignea, a ~ o r a f k  rublic in and fox; said 

County and S t a t e ' ,  perna3nally appeared nauglas R r a d s l ~ a w ,  

the w 1 t l l f . n  j.nskrurnant i>S ~tar~onal R e p r e s e ~ ~ k a ' ~ i . v e ,  and acknowledged 

ba me that he k x c c u ~ e d '  =I re  same as c;uch' P~roona.2  Representative. 

XN WXTMESS WIIEi?BOI?, X have h e r e u n t o  B e t  my hand 

and afCLxed nly e f f i c i a l  o a a l ,  *he day and year In t h i s  ceztlfi- 

cate  f i x s t  above w r i t t ' e n ,  



. . STATE OF NEW YORI< ) :  . 
! , s s .  . . Count -y  oE fJew York . ) 

a 7 Lip, 
01.1 tllrla " day of .-. , i n  tha year. 1977, ' 

before me, .khn unders lyr lod ,  a Nokary Fublic i n  and f o r  said 

County and S ta L a ,  personally appeared P 1 1 I l F p  Z i n \ e ~ ,  known 

ta r n ~  to he Cha person whose name is subscribed co the w i t h l n  

i n s t r u m c f i t  aa Pcruona:L I t e p r ~ ~ a n t a k i v c i ,  ' and acknowledged 

to t h a t  he executet l  the Game as such P e r s o n a l  I iepreserttat ive .  

.1'El WI'I'~?~L?S.C~ \41IERf3C)F, X Ilavo hereunto  set my har)d 

' 'and a f f i x e d  illy o f x i c i a 1  seal, t h o  day on8 ylcar fn . t l k i s  oertifi- 
I 

cake f i r s t  above wk.ikl:en- I .  

' 8  

~ ~ ' O ~ K = ~ T @ I ~ L X C  FOR NEW . X q R K  
1 : 

bqcora me., k l x m  undersigned, & ~ o k a r ;  P u b l i c  i n  and for said 

I County and S t a t e ,  perSorlalLy appeared Davia M. Be-cansvr.~, 

~ kiawn to mo to be the pPrsan tihose name is subscr ibed to 

kllb w k t l l i n  ins , t run~ant  as P e r s o n a l  Reprasentrr-kfve and acknow- 

l edged  ta ma t h a t  he'exeodl;ed the same aa  auch Personal 

I N  WITNESS WUEHEOP, I have h e r e u n t o  set my hand 

and ,aEf ixsa my ofCiclal seal, the day and year in k h i s  cer.tif i- 

catk  f i x s t  above w r i t % G n .  
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APRIL 16,2005 

TO: 
IDAHO PARKS POUNDATlON FOR PARKS AND LANDS 
5657 WARM SPRINGS AVENUI3 
BOISE, ID 
837 16-8700 ' 

A m :  SHARON HUBLER 

FROM- 
M Y R n  BOWCUTT 
4424 I325 E 
BUHL, D 
83316 

RE: RELNHEIMER RANCH ' 

I FORMALLY RELINQUISII MY LWE TIME LEASE OF THE 'MINkIEIMER 
RANCH BACK TO THE IDAHO FOUNDATlON E'OK P A W  AND LANDS, 
EFPECTIVE % - /a -e'-y d94- 

MYRLE BOWCUTT 

NOTARY PUBLIC 
LESLIE ELLSWORTH 



McDevitt & Miller LLP 
Lawyers 

(208) 343-7500 
(208) 336-6912 (Fax) 

420 W. Bannock Street 
P.O. BOX 2564-83701 
Boise. Idaho 83702 

November 10,2005 

Via U.S. Mail 
Idaho Department of Water Resources (I DWR) 
Attn: Treasurer 
1341 Fillmore St., Ste. 208 
Twin Falls, ID 83301-3380 

Chas. F. Mcl)cvitt 
Dean J .  (Joe) Miller 

Re: Snake River Basin Adjudication (SRBA) Claims 37-457A, 37-457B 

Dear Mr. Treasurer, 

This letter is in response to the communication dated October 20,2005 received by you 
from Barker, Rosholt & Simpson LLP on behalf of sole surviving Trustee of the Trust established 
under the will of Eleanor Reinheimer. 

1. Facts. In the communication received by you from the legal representative of the 
Reinheimer Trust, no evidence of any agreement with anyone concerning the Water Right that 
is the subject of the matter in controversy, evidencing permissive use by what the Trust now 
claims is their ownership of water right 37-0457. 

There is no evidence of any claim having been made to that Water Right by the Trust 
since the conveyance of parcel 2 to the Iclaho Foundation for Parks and Lands in 1977. 

A draft of a letter dated December 29,1987 submitted by the Trust, in their 
communication there is no claim made by the Trust that they own Water Right 37-0457 (there 
is no evidence in the Foundation of the receipt of that communication) but is simply an attempt 
ten years after the conveyance to the Foundation of Parcel 2 to try to define what, in their 
opinion, "natural state" meant. They conclude that at least it does not mean the soccer field or a 
bike path (a copy of that document is appended). 

The ldaho Foundation for Parks ;md Lands since 1977 has exercised dominion and 
control over the water obtained under and pursuant to Water Right 37-0457; it has maintained 
the McCoy Ditch which conveys the water to the Reinheimer Ranch; it has rebuilt when it was 
destroyed the diversion from Trail Creek of the water under Water Right 37-0457; it has 
publicly and as a matter of record claimed the ownership and been acknowledged to be the 
owner by the Water Master, the District: Court, the disputant parties along the McCoy Ditch as 
evidenced by Settlement Agreements filed of record in Blaine County; and the lawyers who now 
represent the Reinheimer Trust. The Foundation has since 1977 exercised control of Water 
Right 37-0457 to the exclusion of all others; has paid all taxes, assessments and fees; has 
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maintained the diversion of the water pursuant to Water Ebght 37-0457 and has defended in 
Court and through negotiation the Founclation's ownership of Water Right 37-0457 and the 
easement appurtenant thereto. 

Submitted herewith are affidavits of Don K. Weilmunster and Sharon Hubler. Mr. 
Weilmunster has been a Board Member of the Idaho Foundation for Parks and Lands since 1977 
and the President of that organization since 1993 and has dealt with the Reinheimer Ranch 
based upon his ranching experience throughout the period of time in question. The affidavit set 
forth Mr. Weilmunster's understanding and those things that have happened within his certain 
knowledge evidencing the Foundation's ownership of Water Right number 37-0457. Ms. 
Hubler has been the Executive Director of the Idaho Foundation for Parks and Lands since prior 
to 1977 and continues in that capacity today. As such, she dealt with the Reinheimer Ranch, 
maintenance of htches, re-establishment of diversion, correspondence and communication with 
the Water Master, communication with the ldaho Department of Water Resources as well as 
the neighboring subdivision who assisted in the maintenance of the McCoy Ditch. Ms. Hubler 
submits the evidence of the Foundation's exclusive exercise of control of Water k g h t  37-0457 
since 1977 to the exclusion of all others. 

2. Legal Authority. Paragraph FOURTH E(3) of the Last Wdl and Testament of Eleanor 
Reinheimer executed on the 28th day of December, 1973 reads as follows: 

(3) I give, devise and bequeath Parcel No. 2, to the IDAHO PARK 
FOUNDATION, INC., 2263 Warm Springs Avenue Boise, Idaho, if it agrees to 
keep the same in its natural state and agrees, further, not to cause any structures 
to be erected thereon, and provided, however, that such devise and bequest shall 
be subject to easements thereon so that there shall be free and total access to and 
from Parcel No. 1 and subject to the terms and conditions of Division 4 of this 
Article. 

Cleary the language "keep" in its natural state speaks in the present tense the state and 
conhtion in which Reinheimer Ranch parcel number 2 was at the time the wdl of Eleanor 
Reinheimer was executed. As paragraph E(4) of the same Wdl directing that MYRLE 
BOWCUTT shall during his lifetime have the "continued leasing" of those portions that he had 
at the time of his death. 

No interpretation of this language could meet the stained attempt of counsel to say that 
it refers to a non-irrigated, pre-farmed condition. The Personal Representative's Deed conveying 
the property to the Idaho Foundation for Parks and Lands incorporates that Wdl by reference: 

(4) If MYRLE BOWCUTT shall survive me and shall a t  the time of my death, be 
the lessee of any portion of Parcel No. 2, I direct that during said MYRLE 
BOWCUTT's lifetime, the foregoing provisions of this Part shall be subject to 
said MYRLE BOWCUTT's continued leasing of such portion thereof on terms 
similar to those which shill be in existence at the time of my death. 
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As the affidavits of Sharon Hubler with exhibits and Donald K. Weilmunster with 
exhibits point out, since 1977, the Idaho Foundation for Parks and Lands has held itself out and 
controlled Idaho Water Right 37-0457; has paid all fees, taxes, and assessments of any kind or 
nature assessed and imposed on that water right; has maintained the McCoy Ditch which is 
essential to the conveyance of the water represented by Water Right 37-0457; and has 
reconstructed at significant cost and expense the diversion in 1987 from a washed out condition 
to convey the water into the McCoy Ditch. 

The Reinheimer Trust &d agree in 1999 to pay "the Trust's cost of ditch maintenance 
share based on the percentage of water utilized on the Trust Land" (exhibit to Weilmunster 
Affidavit). 

Water Right 37-0457 is a property right capable of ownership through prescription is 
long represented by Idaho case law which remains the rule today. Clearly the Idaho Foundation 
for Parks and Lands has met the essential elements of title through prescription and is the owner 
of Water k g h t  37-0457. 

The law in the State of Idaho relative to prescriptive title to water and the nature of 
water right is succinctly set forth by Justice Shepherd in Gilbert v. Smith at 97 Idaho 740, to-wit: 

Prescriptive title to water, which is real property, may be acquired by adverse use 
for five years. Pfleugerv. Hopple, 66 Idaho 152,156, P.2d 316 (1945); Mountain Home 
Irr. Dist. V. DuffY, 79 Idaho 435,440,319 P.2d 965 (1957). Such use must be open, 
hostile, exclusive, continuous and under claim of Right. See Carrington v. Crandall, 
supra; Pfleuger v. Hopple, supra; McGlochlin v. Coffin, 61 Idaho 440,103 P.2d 703 (1940); 
Headv. Merrick, 69 Idaho 106,203 P. 2d 608 (1949); Village of Fairvim v. Franklin 
Maple Creek Pioneer Irr. Co. 551 Idaho 7,79 P.2d 531 (1938); Frost v. Penfold, 44 Idaho 
651,258 P. 534 (1927). Those elements of prescription must be shown by clear 
and convincing evidence and the burden to do so was on the claimant. Loosli v. 
Heseman, 66 Idaho 469,162 IP.2d 393 (1945). 

This remains the law in the State of Idaho and was the law in 1977 to date. 

The foregoing notwithstanhng, the Idaho Department of Water Resources proposed 
settlement of the issue by decreeing to the Trust that portion that was used on the Trust 
property and to the Idaho Foundation for Parks and Lands that that was used upon Parcel 2 the 
Foundation property. 

The Reinheimer Trust has taken no action to evidence ownership or a claim to 
ownership in and to Water Right 37-0457 and cannot now having laid in the weeds for more 
than 25 years, while the Idaho Foundation for Parks and Lands exercised dominion and control, 
paid all assessments, taxes and costs of tht: water right, of McCoy Ditch, the diversion and the 
protection of the easements necessary for the operation of the water right from third parties 
infringing upon those easements, claim that it had granted some permissive use to the then 
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lessee of the property . Water Right 37-0457 is the property of the Idaho Foundation for Parks 
and Lands through prescription. 

We stand ready to confer with you at such time and place and in such manner as you 
deem appropriate. 

Respectfully, 

Attorneys for Idaho Foundationfor Parks and Lands 

Chas F. McDevitt 

CFM/lc 
Enclosures 



FAX NO. 

DRAFT 

December 29, 1987 

CERTIFIED MAIlL - 
RETURN RECEIPT REQUESTED 

M s .  Hope ~ a d i h ~  
P r e s i d e n t  
I d a h o  Park F o u n d a t i o n ,  Inc. 
1 0 2 0  West F r a n k l i n  
B o i s e ,  Idaho  ( 8 3 7 0 2  

i 

R e :  i   state of  E l e a n o r  Reinheimer.  

Dear Ms. Kading: 

As ~ k e c u t o r s  of t h e  E s t a t e  of  E l e a n o r  Reinheirner,  and 
Trustees  of t h e  t r u s t  e s t a b l i s h e d  t h e r e u n d e r ,  David Berenson ,  
Douglas  Bradshaw and I ,  h a v i n g  m e t  w i t h  you and  L a r r y  Leisure 
on December 2: 1 9 8 7 ,  w i sh  t o .  s e t  E a r t h  f o r  t h e  w r i t t e n  r e c o r d  
and,  i n  doing; s o ,  expand o u r  l e t t e r  o f  September 2 5 ,  1987 ,  t o  
t h e  effect t h a t :  

I 

(1) ;We a r e  unanimously  opposed t o  " a n n e x a t i o n "  by 
e i ther  Ketchum o r  Sun V a l l e y .  

( 2 )  :we believe t h a t  t h e  p h r a s e  * i n  its n a t u r a l  s t a t e "  
means just t h a t  - that i s ,  a f t e r  Merle Bowcott 

r e t i r e s ,  t h e  l a n d  s h o u l d  r e v e r t  t o  i t s  p r e - f a r m  s t a t e .  

( 3 )  i1n any e v e n t ,  w e  feel t h a t  " n a t u r a l  s t a t e "  
i n c l u d e s  n e i t h e r  a s o c c e r  f i e l d  n o r  a b i k e  p a t h .  



AFFIDAVIT 

STATE OF IDAHO ) 
: SS 

County of Ada 1 

Depilfil,l- ,, 0' :?tabr 
Resowces Southern ~ e g i ~  

ORIGINAL 
Don K. Weilmunster, being first duly sworn on oath deposes and states as follows: 

1. I make this affidavit based upon my own personal knowledge. 

2. I have been a Board Member of the ldaho Foundation for Parks and Lands since 

1977. 

3. I have been the President of the Idaho Foundation for Parks and Lands since 

1993. 

4. Throughout my tenure as a Board Member and as President, I have dealt with the 

operation of the Reinheimer Ranch and the maintenance of that Ranch in the natural condition in 

which it was given to the ldaho Foundation for Parks and Lands by the Reinheimer Trust in 

1977. 

5 .  Throughout this entire period of time, the Idaho Foundation for Parks and Lands 

has claimed ownership of water right number 37-0457 with priority date of 5/01/1883, and has 

exercised control of that water right, performed all the functions of ownership including the 

maintenance of the McCoy Ditch which transmits the water to the Reinheimer Ranch and 

beyond, the negotiation with Weyyakin Subdivision who also use the McCoy Ditch; and the 

defense of claims by homeowners who have claimed some title in and to the Ditch. 

6 .  In my capacity as President of the ldaho Foundation for Parks and Lands, I have 

had occasion at least on an annual basis to deal with Mr. Bradshaw, Trustee of the Reinheimer 

Trust. At no time in our discussion of the Reinheimer Ranch or problems that were incident to 



the Ranch, the dwelling houses or barn, did Mr. Bradshaw claim any ownership or interest in or 

to water right number 37-0457 on behalf of'the Reinheimer Trust. 

7. I was indeed surprised when the Reinheimer Trust filed a claim to the water right 

and the Snake River Basin adjudication, and subsequently filed the assertions they have filed 

with the Idaho Department of Water Resources. 

8. I had occasion to request of :Mr. Bradshaw the payment by the Reinheimer Trust 

of a portion of the expenses that the Idaho Foundation for Parks and Lands was experiencing in 

connection with its ownership of the water right in that a portion of the water was being used by 

the Reinheimer Trust with the permission of the Idaho Foundation for Parks and Lands. Mr. 

Bradshaw indicated that he felt any contribution made by the Reinheimer Trust should be limited 

to the volume of water that they used which he estimated to be no more than 15 percent of the 

total water right (see Exhibit 1 appended hereto). At no time in those discussions did Mr. 

Bradshaw claim any ownership in and to water right number 37-0457, but simply indicated a 

willingness to pay some money as a "user" of water from that water right. 

9. In 1997, 1998, and 1999, Mr. Slette of Rosholt, Robertson & Tucker engaged in 

negotiations resulting in documents clearly setting forth the ownership by the Idaho Foundation 

for Parks and Lands of water right number 37-0457, which were filed with the Blaine County 

Recorder, so their participation in a claim of ownership on the part of the Reinheimer Trust was 

indeed surprising. 

10. The Idaho Foundation for Parks and Lands is and has been without question the 

owner of water right number 37-0457 since 1977 when the Reinheimer Ranch was deeded to the 

Idaho Foundation for Parks and Land. 



1 1. Further affiant sayeth not. 

Dated this Cv day of November, 2005. 

', LL@@&;- c. L - 1  . 
Donald K. Weilmunster 

STATE OF IDAHO ) 
:ss 

County of Ada 1 

On t h i s p  day of November, 2005, before me L huhiule , a notary public, 
personally appeared Donald K. Weilmunst be the person whose 
name is subscribed to the within instrum he executed the same. 

Commission Exp.: Cf -A -0b 





PARKS & REC 

grddshaw International, Inc. 

Nov. I., 1.999 

Mr. Don Wcilmunster 
1,DAHO FOUNDATION FOR PARKS AND LANDS 
5657 Warm Springs Sve. 
Boise, Idaho 8371 2 

Dear Don, 

I received your fax outlining the total cost ofmaintainjng the McCoy Ditch over the 
years. With the. accum.ulated water assessments thc total is $28,573.99. 

You and I discussed this on my last trip to ldaho and 1 agreed to pay the trust's share 
based on the percentage of water utilized on the trust land. As nej.ther one of us is able to 
come up with the exact percentage, I would like us to agree on 15%. At that rate the Trust 
owes the Fou.ndation $4,286.1.0. 

If you will kindly return the $5,000.00 check along with the Note J. sent you earlier 1 will 
send you a new chcck for the proper amount. 

I hope this is satisfactory. 

Best personal rcgards, 

Doug * 

PAGE 02/18 

9409 Btrllalo Avenue. Rancho Cucamongr, CA 9 1 730 
(909) 476-3884 (800) 42 1.6290 Fax: (909) 476-361 6 

Exhibit 1 



R E C E I V E D  

AFFIDAVIT 
Department of Water Resources 

Southern Region 

STATE OF IDAHO ) 
:ss 

County of Ada ) ORIGINAL 
Sharon Hubler, being first duly sworn on oath deposes and states as follows: 

1. I make this affidavit based upon my own personal knowledge. 

2. At all times herein set forth, [ was and now am the Executive Director of the 

Idaho Foundation for Parks and Lands, a non-profit corporation. Idaho Foundation for Parks and 

Lands is fully qualified under §501(c)(3) of the Internal Revenue Code, and organized and 

existing under the laws of the state of Idaho. 

3. In 1977 , the Trustees of the Reinheimer Trust conveyed to the Idaho Foundation 

for Parks and Land that certain real property known as the Reinheimer Ranch, excluding 

therefrom the dwelling house and barn. The Idaho Foundation for Parks and Lands undertook the 

care, operation, and control of the ranch and its constituent elements. 

4. It is now and at all times was the understanding of the Idaho Foundation for Parks 

and Lands upon the conveyance of the Reinheimer Ranch property that the Foundation owned 

water right number 37-0457 with a priority date of 5/1/1883 for 4.80 cfs necessary for the 

irrigation and the maintenance of the Reinheimer Ranch in its then natural condition, and from 

that date forward, the Idaho Foundation for Parks and Lands claimed ownership and title to the 

water right to the exclusion of all others and undertook to exercise maintenance, operation and 

control of the water right and the McCoy ditch which conveyed the water incident to that water 

right from Trail Creek to the Reinheimer Ranch and beyond it to the Weyyakin Subdivision who 

owned water right number 37-0289. 



5. In 1987, the diversion from Trail Creek was destroyed and the water was no 

longer being conveyed in the McCoy Ditch to Reinheimer Ranch or beyond. The Idaho 

Foundation for Parks and Lands undertook the expenditure of $16,000.00 for the replacement of 

the diversion structure in order to obtain the water incident to water right number 37-0457 (see 

Exhibit 1 attached hereto). 

6. Subsequent to that date, the contractor who performed the work sued the 

Reinheimer Ranch as the owner of water right 37-0457 for additional work performed. The suit 

was in the Fifth Judicial District of the state of Idaho in and for the County of Blaine, case 

number 14543 which the Idaho Foundation for Parks and Lands defended as the named owner of 

water right 37-0457, all of which is a matter- of public record (see Exhibit 2 attached hereto). 

7. The Idaho Foundation for Parks and Lands worked with the Weyyakin 

Subdivision to maintain the McCoy Ditch which in 1998 and 1999 again developed severe leaks, 

breaks, and other limitations on its ability to convey the water, all of which required the 

expenditure of significant sums of money from that date to the present time (see Exhibit 3 

attached hereto). 

8. The maintenance of the McCoy Ditch has cost the Foundation for Parks and 

Lands in excess of $12,7 19.20. 

9. Certain encroachments occurred on the McCoy Ditch which interfered with the 

operation of the McCoy Ditch and the ability to realize and use water right number 37-0457, 

which resulted in claims being made by homeowners and exercise of claims of ownership to 

portions of the ditch based upon building permits that had been issued by the City of Ketchum, 

Idaho. These homeowners included Kassebaum, Hare, and others, which required defense of 



title to the McCoy Ditch and the easement appurtenant to water right number 37-0457 (see 

Exhibit 4 attached hereto). 

10. The settlement with certain o-f those homeowners was memorialized in written 

agreements in which present counsel for the Reinheimer Trust participated, acknowledging that 

the Idaho Foundation for Parks and Lands was the owner of water right number 37-0457, which 

settlement agreements were filed of public record in Blaine county Idaho (see Exhibit 5 attached 

hereto) and gave notice to all of the claim of ownership of water right number 37-0457 by the 

Idaho Foundation for Parks and Lands. At no time was this ownership contested by the 

Reinheimer Trust or any other entity. 

1 1. The Idaho Foundation for Parks and Lands worked with the Idaho Department of 

Water Resources and the Water Master charged with the delivery of water under and pursuant to 

water right number 37-0457, the Water Master acknowledged the Idaho Foundation for Parks 

and Lands as the owner of water right number 37-0457 (see Exhibit 6 attached hereto). At no 

time was this ownership of water right number 37-0457 contested by the Reinheimer Trust or 

any other entity. 

12. Idaho Foundation for Parks and Lands in compliance with the Snake River Basin 

adjudication filed its claim to water right number 37-0457 and was shocked and surprised when 

the Reinheimer Trust filed its claim, which they had never asserted up and to that date. The 

Reinheimer Trust has not exercised any assertions of control or interest in or to the water right 

number 37-0457 and the lawyers presently representing the Reinheimer Trust have participated 

in documents in 1999 evidencing the ownership of that water right by the Idaho Foundation for 

Parks and Lands (see Exhibit 7 attached hereto). 



13. The Idaho Foundation for Parks and Lands has continued to date to exercise 

control of the water right 37-0457 and is the owner thereof (see Exhibit 7 attached hereto). 

14. Further your affiant sayeth not. 

Dated this q tk of November, 2005. 

Stkww il-uL 
Sharon Hubler 

STATE OF IDAHO ) 
:ss 

County of Ada 1 
Lf - 

On this 5 day of November, 2005, before me ( 'dd-, &c,/)=i& a notary public, 
personally appeared Sharon Hubler known or identified to me to be the person whose name is 
subscribed acknowledged to me that he executed the same. 

Notarv Public for IDAHO 
Residing at: ,&A 
Commission Exp. : / 0 /2  d' /* /& 

/' 





UMEK CONCRETE CONSTRUCTION 
P.O. Box 117 

BELLEVUE, IDAHO 8331 3 

(208) 788-3828 DATE ?f2d /'G /%7" 

TERMS. AMOUNT ENCLOSED $ 
- PLEASE DETACH B RETURN THl!j PORTION WITH YOUR REMITTANCE - 

- 
INVOICE NO. / DESCRIPTION BALANCE 

. L . . . .. . ... 1 . . .. 

Exhibit 1 





REBECCA W. ARNOLD 

ELEANORE 5. BAXENDALE* 

CHRISTOPHER J. BEESON 

PAUL J. BUSER 

JEFFREY C. FEREDAY 
RAYMOND D. GIVENS 

JAMES D. HANSEN 

JUDITH K. HOLCOMBE 

KENNETH R. MCCLURE 

CHAS. F. MCDEVITT 

LEO EDWARD MILLER 

PATRICK J. MILLER 

TERRY L. MYERS 

STEVEN L. OLSEN 

KENNETH L. PURSLEY 

MICHAEL T. SPINK 

'SONLEY WARD 

JAY L. WEBB 

* 4 L S 0  4DYITTED IN OREGON 

L A W  O F F I C E S  

GIVENS, MCDEVITT, PURSLEY, WEBB & BUSER 
S U I T E  2 0 0 ,  P A R K  P L A C E  

2 7 7  NO. 6 T H  S T R E E T  

P O S T  O F F I C E  B O X  2 7 2 0  

BOISE, IDAHO 83701 

TELEPHONE 

( 2 0 8 )  342-6571 

March 1 0 ,  1989 

M r .  Don Weilmunster 
Ms. Sharon Hubler 
Idaho Foundation f o r  

Parks  and Lands 
1020 W .  F r a n k l i n  S t r e e t  
Boise ,  Idaho 83702 

Ee: Umek v .  Idaho Foundation f o r  Parks  and Lands. 

Dear Don and Sharon: 

Enclosed p l e a s e  f i n d  your o r i g i n a l  f i l e  on t h e  T r a i l  Creek 
Divers ion  S t r u c t u r e .  Also enc losed  p l e a s e  f i n d  my proposed 
Order f o r  Judge Alban t o  s l g n  and a copy of t h e  l e t t e r  which I 
have s e n t  t o  Gale Rober t s .  

I was a p l e a s u r e  t o  meet and work w i t h  bo th  of  you on t h i s  
f i l e  and I am p l ea sed  t h a t  t h e  r e s u l t  was simp,le i n  s t r a i g h t  
forward,  even though t h e  c i rcumstances  were a b i t  unusua l .  

Very t r u l y  yours ,  

Michael T. Spink 

MTS:pj 
enc losu re s  

Exhibit 2 



REBECCA W. ARNOLD 
ELEANOR€ S. BAXENOALEo 
CHRISTOPHER J. BEESON 

PAUL J. 8 U S E R  
JEFFREY C. FEREDAY 
RAYMOND 0. GIVENS 
JAMES 0. HANSEN 

JUDITH K. HOLCOM8E 
KENNETH R. MCCLURE 

CHAS. F. MCDEVITT 

LEO EDWARD MILLER 
PATRICK J. MILLER 

TERRY L. MYERS 
STEVEN L. OLSEN 
KENNETH L. PURSLEY 

MICHAEL T. SPINK 
CONLEY WARD 

JAY L. WEBS 

L A W  O F F I C E S  

GIVENS, MCDEVITT, PURSLEY, WEBB & BUSER 
S U I T E  200, P A R K  P L A C E  

277 '  NO. 6 T H  S T R E E T  

POS-r OFFICE BOX 2720 

BOISE, IDAHO 83701 

TELECOPIER 

(208) 343-9492 

March 10, 1989 

Gale Roberts 
United States Department 
of Agriculture 

Soil Conservation Service 
121 North River 
Hailey, Idaho 83333 

Re: Umek Construction vs. Idaho Foundation 
for Parks and Lands. 

Dear Mr. Roberts: 

Thank you for being available to testify at the trial 
scheduled for March 8th in this matter. Because the Plaintiff 
was unable to proceed at trial, Mr. Umek agreed to dismiss the 
lawsuit. It was my understanding, however, that he will 
continue in his efforts to persuade the Soil Conservation 
Service to release the $3,500.00 because the work added-up to be 
adequate. 

In any event, I appreciate your cooperation znd willingness 
to be available for trial. 

Very truly yours, 

Michael T. Spink \ 

PITS : p j  
cc: Idaho Foundation for 

Parks and Lands 
Don Weilmunster 

Exhibit 2 



L A W  O F F I C E S  

REBECCA W. ARNOLD 

ELEANOR€ s. BAXENDALE- 

CHRISTOPHER J. BEESON 

PAUL J. BUSER 
JEFFREY C. FEREOAY 

RAYMOND 0. GIVENS 
JAMES D. HANSEN 

JUDITH K. HOLCOMEE 

KENNETH R. McCLURE 

CHAS. F. MCDEVITT 

LEO EDWARD MILLER 

PATRICK J. MILLER 

TERRY L. MYERS 

STEVEN L. OLSEN 
KENNETH L. PURSLEY 

MICHAEL T. SPINK 

CONLEY WARD 

JAY L. WEBB 

S U I T E  2 0 0 ,  PARK P L A C E  

2 7 7  NO. 6 T H  S T R E E T  

P O S T  O F F I C E  BOX 2 7 2 0  

BOISE, IDAHO 83701 

TELEPHONE 

( 2 0 8 )  342-6571 

March 10,  1989 

M r .  John Umek 
P.O. Box 1 1 7  
Bel lvue,  I D  83313 

Re: Umek v .  Idaho Foundation f o r  Parks and Lands. 
Case No. 1 4 3 4 3  

Dear M r .  Umek: 

Enclosed p lease  f i n d  a  copy of the  Order which I have 
submitted t o  Judge Alban pursuant t o  your agreement and 
s t i p u l a t i o n  wi th  Don Weilmunster a t  t h e  t r i a l  of t h i s  m a t t e r .  I 
am sending a  copy of t h i s  l e t t e r  and t h e  Order t o  Steve B o l l e r  
f o r  h i s  f i l e  and f o r  h i s  review. 

When t h e  Judge c a l l e d  t h e  case ,  he asked i f  you were ready 
t o  proceed.  You i n d i c a t e d  t h a t  you were n o t ,  and I acknowledged 
t h a t  i t  would no t  be f a i r  t o  r e q u i r e  you t o  proceed under t h e  
c i rcumstances ,  b u t  asked t h e  Court t o  e n t e r  an award of c o s t s  
and a t t o r n e y ' s  f e e s  occasioned by t h e  de lay .  The Judge seemed 
i n c l i n e d  t o  do t h i s  and asks3 jxu L f  -foa would be w i l i i n g  t o  
proceed based upon t h a t  cond i t ion .  ~t t h a t  p o i n t ,  you and Don 
Weilmunster h e l d  a conference o f f  t h e  record  regard ing  t h e  
problem w i t h  t h e  S o i l  Conservation Serv ice  and you i n d i c a t e d  
t h a t  you were n o t  i n c l i n e d  t o  pay t h e  Defendant 's  c o s t s  and 
a t t o r n e y s '  f e e s  i n  a  case  of t h i s  magnitude. 

When we went back on t h e  r eco rd ,  you and I rep resen ted  t o  
the  Court t h a t  w e  were w i l l i n g  t o  dismiss  t h e  c a s e ,  w i th  
p r e j u d i c e ,  provided t h a t  you would no t  be requi red  t o  pay t h e  
Defendant ' s  c o s t s  and a t t o r n e y ' s  f e e s .  The Judge asked m e  t o  
prepare  an Order t o  t h a t  e f f e c t .  I am w r i t i n g  t h i s  le t ter  t o  
you d i r e c t l y  because,  t e c h n i c a l l y ,  I be l i eve  you a r e  appear ing 
on your own behalf  a t  t h i s  p o i n t  i n  t h e  proceeding.  

Exhibit 2 



M r .  John Umek 
March 1 0 ,  1 9 8 9  
Page 2 

I w i l l  a s k  t h e  Judge  t o  p r o v i d e  each  o f  u s  w i t h  a  copy of  
t h e  Order  once i t  i s  f i l e d  w i t h  t h e  c l e r k .  

Very t r u l y  y o u r s ,  

. 
Michae l  T .  Spink 

MTS:pj 
e n c l o s u r e  
c c :  S t e v e  B o l l e r  w / e n c l .  

Don W e i l n u n s t e r  
I d a h o  Founda t ion  f o r  

P a r k s  and Lands 





PARKS 8 REC 

Reinheimer's water right is #37-0457 with a priority date of 511 /I 883 for 240 inches or 
4.80 c.f.s. Wayyakin's right (as shared on the McCoy ditch) is #37-0289 with a priority 
date of 511 11 883 for 350 inches or 7.0 c.f .s. The length of the McCoy ditch is 
approximately 2.5 miles. The ratio on cost of repairs is 41 % to the Foundation and 59%, 
to Wewakin. 

There were numerous neighbor complaints and a large blow-out occurred in 1997. We 
then were faced with about a 40-foot section that had been built upon. The bills from 
1997 to 1999 reflect the increased costs, in both material and labor as well as legal *costs 
engendered by the situation. 

Ditch repair expenses: 

For a total of 

$ 1,713.41 (for 1997) (Weyyakinl 
$ 1,436.50 (EHM Engineering) 
$ 2,549.54 (Rosholt, Robertson & Tucker) 
S 3,065.1 6 (S. Erwin Excavation) 
$ 842.55 (Bruce Lium, Ph.D.1 
$ 342.90 (Weyyakin for 19991 
$ 159.44 (Weyyakin for 2000) 
$ 700.1 0 (Weyyakin for 2001) 
$ 135.70 (Weyyakin for 2002-2003) 
$ 135.70 
$ 271.38 
$ 271.38 
$ 271.38 total of $ 1,085.54 
$ 824.06 (Weyyakin for 20041 

1 
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S. Erwin Excavation 

P.O. Box 11 12 
Bsllevue, ID 83313 

----- ................. 
1 1 NAME IADDRESS 1 

1 Carl Strummell/Don Wei1n1unste.r 

I 

Estimate 

1 

I 
Weyakin Home Oimer AssociationllTark Found I 

I 
I 

.. . . . . . . . . . . . . . . . . . . . . .  

' PROJECT ! 

................. 1 ........_.................. _- ............................ . . . . . . . . .  I ............... 
DESCRIPTION 

................................. .--- ----.. ..... . . . . .  

1. Clean up and export brush, trees, limbs, grass, roots and concrete. 
2. Import and place 20 yards of rip rap for bank stabilization @ $65,00 per 
yard. , 
3.  Import and place 200 yards of structural fill to repair bank @ $25.38 per 
yard. ! 
K Clean up l a m  area and ditch bank on con~pletion of ditch repair and place 3" 
o f  topsoil on damaged area. 
5. Furnish and instal1 400 sq. R. of ditch liner. 

1 
6. Esthnate of Webb Landscape Repair plus 10%. $ 3591.50. ! 
7 .  Asphalt repair on Oleirich driveway $4.25 per sq. ft. including removal of ; 
damaged area. Repair base and plac,e 2" Asphalt Patch. Minimum repair charge. i 
$300.00 1 

I 
1 EXCLUSIONS: A: In~port or export except stated 

I R: Repair of any asphalt surface at entry zone caused by normal 
work related movements. 

C: Repair or replacement o f  sod, sp~hkler system or trees 
damaged by site access. 1 

D: Pernuts or site access documents. 

I 

I If acceptable please sign 

TOTAL 1 
I 

1 TOTAL 
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0 5 / 1 0 / 9 9  1 6 : 3 7  FAX 

- - 9  . i 0: 4 3  A TX I S T A T E  E X C - A Y A T I C N  

S, Erwin Excavalion 

P.O. Box 11 12 
BcUevue, ID 833 13 

FA): NO. 2087805732 

1 NAME IADDRE8S 1 
j Dean Wall 1 

Estimate 
ESTIMATE C 

DESCRIPTION I 
I I .  Clean up and export brush, trees, limbs, grass, roots and concrete. 
/ 2. Import and place 20 yards o f  rip rap for bank stabilization @ $G5.00 pcr 
i yard. 
I 13. Import and place 200 yards of structural RU to repair bank @ $25.38 per 
' yard. 
4. Clem up lawn area and ditch bank on complctioxl of dltch ~epair and place 3" 
of topsoil on damaged arca 

; 5. Furnish and i n s t d  400 sq. it. of ditch liner. 
I 
/EXCLUSIONS: A: Import or export except stated. 

8: Repair of any asphalt surfacc at entry zone caused by normal 
work related movements. 

C: Retxlr or replacement of sod, sprinkler system or trees 
d ~ g d  by site access. 

I;): Pcrmita or site a w  documents. 

I 

TOTAL 1 

1 TOTAL $8.076.00 1 



September 25, 1996 

Weyyakin Homeowners Association 
Post Office Box 728 
Ketchum, ID 83340 

Attention: Brad & Virginia Scott, Weyyakin Managers 

Reference: My letter to you dated June 26,1996 

Enclosed please find copies of relevant bills detailed below. I am now asking you to reimburse 
me for these expenses as I have already paid the bills. 

Jose Vilcapome $75.00 
The Johnson Company 24.00 
Wood River Steam Cleaners 460.00 
The Johnson Company 108.50 

TOTAL 667.50 

In addition, at this time the sandbags are still necessary to keep the water from overflowing the 
ditch banks. This is an unattractive situation. I would appreciate hearing from you regarding 
what action you plan to take to maintain your canal. 

Your prompt attention to these matters will be greatly appreciated. 

Sincerely, 

Richard Kassebaum 
P.O. Box 2450 
Ketchum, ID 83340 
(208) 726-0002 (Office) 
(208) 726-3701 (Home) 

cc: Evan Robertson, Atty 
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June 26,1996 

d ~ 3 3 ~ 0  

Weyyakin Homeowners Association 
, yo. icadv;ile 

Post Office Box 728 926- $ '? 'd l  
Ketchum, ID 83340 721 - d d d t  

Attention: Brad & Virginia Scott, Weyyakin Managers 

Dear Brad & Virginia, 

On the night of June 8, 1996, the Reinheimer Ditch overflowed into the backyard of my house at 
614 South Leadville. Nobody was home on that Saturday evening, but upon returning Sunday, June 
9,1996, we found the ditch had gone over its banks and caused water damage in the master bedroom 
suite at 6 14 South Leadville. 

That Sunday I obtained sandbags and with the help of laborers sandbagged the ditch. Ln addition, 
at that time, I notified Mr. Bowcutt. 

The laborers were fbrther employed to move the fbrnishings from the bedroom suite to the living 
area and Wood River Steam Cleaners was called to pull up the carpetlpad and start the four-day 
process of drylng and cleaning the area. 

There was also some drywall damage as well as damage to the landscaping and sprinkler system. 

I feel the damages will amount to $1,000.00 to $1,500.00. As the repair bills arrive I will forward 
copies to you so that you can reimburse me for these expenses. 

Sincerely 

\-.y .- 

Richard Kassebaum 
- 

cc: Evan Robertson, Atty 
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S. Envin Excavation 
Invoice 

i ' 

1 DATE INVOICE # ~ i 1 I 

06/18/99 ? I &  j 
. . . . . . . . . . . . .  . . . .  

. . . . . . .  ........_.._........ , 

BILL TO 
.... ... . . . . .  .. ,, ............. ........ 

Weyakin Ilorneo~vncrs Association 
Box 728 
Ketchurn, ID 83340 

I 
1 
I 

Att: Rill Nsgel I 

. -.- . . . . . . . . . . .  

1 TERMS 

-. - .- .... ... , ....... *" . - -. .. 
I i Bid Item 

! 
1 

I Bid Item 

1 Bid Itan 

1 Bid Ttem 

. . 
Due a11 receipt 

RATE AMOUNT 

.... ..... - ... - ............. . . . . . . . . .  . . . . .  - . - ...... - 
DESCRIPf ION 1 QUANTITY 

. .  . . .  .. ...... - . - . - . . .............. 
I 1 1 .  Clean up & export brush, trees, limbs, 

: grass, roots Sr, concrete. 
! 

2. Import & place 20 yds. of rip r ~ p  for ; 20 1 1 bunk stabilization @ SbS.OO/yd. I 

! 

! Total 

3 .  Import Rc place 200 yds. of structural 
1 f i l l  to repair bank @. $25.38/yd. 
5 .  Furnish & install 400 rq.  ft. ofditch 

Exhibit 3 
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To: McDevitt, Thornton and Weilmunster 
From: Sharon Hubler 
Subject: lncorr~ing bills on McCoy ditch 
Date: June 17,1999 
--------------------------------------------------,--------------------------------------------------------- 

I spoke with Carl Stremmel at his Ketchum residence this a.m. Things are 
looking good on the ditch and the pleasure is all ours! 

We have paid the $1700 pro-rata portion of 1997 emergency repairs. 

We have the engineer's bill (attached) which will be paid for from the Hare's 
donation of $4000. Up to $1500 was allocated to engineer's expense in the 
agreement. Gary Slette, attorney, has deducted $1 000 from his bill. That may 
reduce it to the $4500 range. Of that amount we owe 41 % which should be offset 
by the $2500 balance on the Hare funding. 

We are seeing that the work done by Chuck Erwin is complete. That bill will be in 
the range of $1 1,000, as predicted. Our share is 41 %. Not as much difficulty in 
accessing the ditch as expected. Carl does not anticipate too heavy a bill from 
Webb Landscaping who were required to oversee any repair work on the 
Oelerich property. Dean Wall, who lives in Mackay, had his hands full with an 
inordinately high Big Lost River run-off; hence, he has participated only minimally. 
Evidently the work done on the blow-out area above Vincent McGuir~ness is 
recontoured nicely. McGuinness started giving off about "hydro-seeding." Carl 
says nix; however, Bill Nagel, maintenance manager for Weyyakin, will do a little 
seed cast if necessary. 

Bruce Lium, Ph.D., water expert, was called in as part of researching permit 
concerns since this project was close to Trail Creek. Bill Nagel was the person 
who requested Lium's services. We'll see what bill emerges. 

Carl and Bill Nagel will meet Friday, June 18, and go over bills. Carl plans to call 
our office early next week with more information. Carl said that this project has 
really made points with persons who live along the ditch. It's a wake-up call that 
the ditch has rights which are provided for in Idaho Code. 

Richard Kassebaum, resident at 614 Leadville Avenue, Ketchum, has been 
flooded a couple of times. Once before the Weyyakin manager Brad Scott paid 
him off. He is trying to get reimbursed as before. This will not happen again, 
according to Carl. Right now Weyyakin is in small claims court with this person 
for about $400. Foundation was not named. 
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THE AMERICAN WATER RESOURCES COMPANY 

June 9. 1999 

Weyyakin Homeowners Association 
C/O Bill Nagel 
P.O. Box 728 
Ketchum, Idaho 83340 

Statement: Maintenance and repair of irrigation ditch (water rights). 

1. Consultation and logistics. 
3 hours $255.00 

2. Labor costs for cleaning and repair of irrigation ditch. 
70.5 hours 2,115.00 ( zi r> 
Total Due $2,370.00 

Thank you, 
3 15 PO 

'- 
ruce Lium 

POST OFFICE BOX 1979 HAILEY, IDAHO 83333 
. - - . - - - - - - - 
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THE AMERICAN WATER RESOURCES COMPANY 

May 17, 1999 

%: li 
Mr. Nagel 
C/O weyyakin Homeowners Association 
P.O. Box 728 
Ketchum, Idaho 83340 

Statement: Weyyakin Water Right Irrigation Ditch Repair 

Consultation with Dean Wall, Idaho Department of Water 
~esources  and S. Erwin Excavation for repair of slumping 
area of irrigation ditch (Trail Creek area). No ,permits are 
required for repair work from Idaho Department Resources 
and City of Sun Valley. 

6.5 hours ' ,  $552.50 

Total Due 

Thank you, 

4 
9 

53 
A&& F 2 2 b q  - w ~ -  - - - 

Kmce Lium wyy&&L  m * w  

POST OFFICE BOX 1979 HAILEY, IDAHO 83333 
(208) 788-2860 Exhibit 3 



IN AC:COUNT WITH 

ROSHOLT, ROBERTSON & TUCKER 
ATORNEYS AT LAW 

PO. BOX 1906 
W I N  FALLS, IDAHO 83303-1906 

(208) 7344700 

WEYYAKIN HOMEOWNERS ASSOCIATION 
BRAD SCOTT 
PO BOX 7 2 8  
KETCHUM I D  8 3 3 4 0  

IRS NO. 82-0367837 

0 5 / 2 8 / 9 9  
A c c o u n t  No: 1 3 7 5 0 - 1 1 4 3 3 N  

S t a t e m e n t  No: 1 6 6 3 3  

WATER MATTERS 
! / 2 1 / 9 9  

GDS CALLS TO J. SPECK; CALLS TO C.  MCDEVITT; CALLS 
FROM/TO C.  S T R E K W L .  

, / 2 2 / 9 9  
GDS CALLS TO J. SPECK; CALL TO C.  :MCDEVITT; CALLS 

FROM/TO SPECK; CALLS FROM/TO CARL; DRAFT LETTER 
TO CARL, CHUCK AND BURKETT; CALLS FROM/TO CARL. 

! / 2 3 / 9 9  
GDS REVIEW LETTER FROM SPECK AND O'CONNELL; CALLS 

FROM/TO GARY BURKETT; CONFERENCE CALL WITH CARL 
AND MCDEVITT; REVIEW 2ND LETTER FROM SPECK. 

, / 2 6 / 9 9  
GDS CALLS FRoM/TO SPECK; CALLS TO/.FROM BURKETT. 

; / 2 7 / 9 9  
GDS REVIEW LETTER FROM SPECK; CALLS FROM/TO CARL S. ;  

CALL TO SPECK; LETTER TO SPECK; REVISE AGREEMENT 
RE: HARE. 

\ / 2 8 / 9 9  
GDS CALLS FROM/TO RANDY AT SPECK'S OFFICE;  CALL TO C.  

STREMMEL . 
1 / 2 9 / 9 9  

GDS CALL TO MCDEVITT; CALL TO SPECK; CALLS FROM CARL. 

i / 0 3 / 9 9  
GDS CALLS FROM/TO B. HOLLAND; CALLS TO/FROM SPECK'S 

O F F I C E ;  CALL TO HOLLAND; CALLS TO CARL. 

i / 1 3 / 9 9  
GDS CALLS TO SPECK; CALL TO B. HOLLAND; CALLS TO/FROM 

C .  S T R E M L .  

FINANCE CHARGE: Periodic rate 1.5% monthly. Exhibit 3 



!N ACCOUNT WITH 

ROSHOLT, ROBERTSON & TUCKER 
ATCIRNEYS AT LAW 

PO. BOX 1906 
TWIN FALLS, IDAHO 83303-1906 

(:!08l i34-0700 

WEYYAXIN HOMEOWNERS ASSOCIATION 
( C o n t i n u e d )  

0 5 / 2 8 / 9 9  
A c c o u n t  No: 1 3 7 5 0 - 1 1 4 3 3 N  

S t a t e m e n t  N o :  1 6 6 3 3  

For C u r r e n t  Services R e n d e r e d  
COURTESY DISCOUNT 

N e t  Fees a f t e r  C o u r t e s y  D i s c o u n t  

3 / 2 0 / 9 9  FAX CHARGES 

T o t a l  E x p e n s e s  and A d v a n c e s  

T o t a l  C u r r e n t  Work 

IRS NO. 82-0367837 

B a l a n c e  D u e  

P a s t  D u e  A m o u n t s  
0 - 2 7  2 8 - 5 7  5 8 - 8 7  ---- ----- ----- 
0 . 0 0  5 , 3 2 2 . 4 0  0 . 0 0  

WATER MATTERS 
5 / : t 7 / 9 9  

GDS CALLS TO/FROM CARL AND J. SPECK. 

5 / : 1 8 / 9 9  
GDS CALLS FROM/TO SPECK; CALL TO STREMMEL. 

5 /319 /99  
GDS CALLS TO/FROM SPECK; CONFERENCE CALL WITH SPECK, 

HARE, CARL AND DON; REVIEW LATEST DRAFT OF 
AGREEMENT; CALLS FROM C-WL; CALL TO J I M ;  CALLS 
FROM/TO MCDEVITT. 

P rev ious  B a l a n c e  

FINANCE CHARGE: Periodic rate 1.5% monthlv. Exhibit 3 



IN ACCOUNT WITH 

ROSHOLT, R:OBERTSON & TUCKER 
ATORNEYS AT LAW 

1'0. BOX 1906 
TWIN FALLS. IDAHO 83303-1906 

1208) 7344700 

IRS NO. 82-0367837 

WEYYAKIN HOMEOWNERS ASSOCIATION 
BRAD SCOTT 
PO BOX 7 2 8  
KETCHUM I D  8 3 3 4 0  

0 4 / 3 0 / 9 9  
A c c o u n t  No:  1 3 7 5 0 - 1 1 4 3 3 N  

Statement No: 1 6 4 5 9  

WATER MATTERS 
0 . 3 / 2 3 / 9 9  

GDS CALL FROM CARL; REVIEW LETTE:R TO HUBLER. 

0 : 3 / 2 4 / 9 9  
GDS CALLS FROM/TO C. STREMMEL; FLESEARCH CRIMINAL 

STATUTES; CONFERENCE CALL WITH C.  STREMMEL AND D. 
WERTH, PROSECUTOR; CONFERENCE WITH C .  STREMMEL 
AND C .  DAGGETT, POLICE;  CALI, TO HARE; CALL TO 
.MATT AT JUDGE MAY'S OFFICE.  

GDS CALLS ALL AFTERNOON TO/FROM CARL, VOGEL, PEEBLES, 
DROUGAS, AND HARE; CALLS FROM/TO MCDEVITT; 
RESEARCH CODE RE: C I V I L  AND CRIMINAL ISSUES.  

0 : 3 / 2 5 / 9 9  
GDS TRAVEL TO/FROM KETCHUM; MEET'ING WITH CLIENTS;  

MEETING WITH CLIENTS AND SPECK AT S I T E ;  CALLS 
FROM/TO MCDEVITT, PARK FOUNDlATION ATTORNEY; CALLS 
FROM/TO G. MARTENS, ENGINEER. 

J A R  REVIEW STATUTES ON DITCH RIGHT OF WAYS AND 
MAINTENANCE. 

0 3 / 2 6 / 9 9  
GDS CALLS TO C. MCDEVITT; CALLS TO J. SPECK AND C. 

STREMMEL; DRAFT LETTER TO SPECK; DRAFT LETTER TO 
MCDEVITT; REVIEW SPECK LETTER AND DITCH PLANS. 

0 3 / 2 9 / 9 9  
GDS REVIEW J. SPECK LETTER; CALL TO C. MCDEVITT; CALL 

TO C .  STREMMEL; CALL TO GERALD AT EHM. 

0 3 / 3 0 / 9 9  
GDS REVIEW AGREEMENTS RE: DITCH USE; REVIEW TERMS OF 

SPECK LETTER; NUMEROUS CALLS TO/FROM CARL; DRAFT 
AGREEMENT RE: HARE. 
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IN ACCOUNT WITH 

1'0. BOX 1906 
TWIN FALLS, IDAHO 83103-1906 

1208) 7344700 

IRS NO. 824367837 

( C o n t i n u e d )  
WEYYAKIN HOMEOWNERS ASSOCIATION 0 4 / 3 0 / 9 9  

A c c o u n t  No :  1 3 7 5 0 - 1 1 4 3 3 N  
S t a t e m e n t  N o :  16459  

WATER MATTERS 
0 . 3 / 3 1 / 9 9  

GDS DRAFT LONG LETTER TO C I T Y  O F  SUN VALLEY; 
REV1EW;REVISE HARE AGREEMENT; CALLS FROM/TO 
STREMMEL; REVIEW/REVISE  LETTER TO SUN VALLEY; 
MORE CALLS WITH CARL; CALLS TO EHM. 

JAR REVIEW AGREEMENT ON MCCOY DITCH. 

0 4 / 0 7 / 9 9  
GDS REVIEW LETTER RE: MCGUINESS; REVIEW LETTER RE: 

HARE; CALL TO STREMMEL; CALL, TO G. BURKETT; CALLS 
TO CHUCK MCDEVITT. 

0 4 / 0 8 / 9 9  
GDS CALL FROM CHUCK MCDEVITT; CPLL TO J. SPECK. 

0 4 / 0 9 / 9 9  
GDS REVIEW EHM PROPOSAL; R E V I S E  AGREEMENT RE: HARE; 

DRAFT LETTER TO SPECK RE:MCGUINESS; CALL TO 
SPECK;  CALL TO C.  STREMMEL; CALL FROM MCDEVITT 
RE: MANLAY MEETING. 

0 4 / 1 2 / 9 9  
GDS CALLS FROM/TO CARL; CALLS TO/FROM G. BURKETT; 

LONG PHONE CALL WITH CARL; CALL TO C .  BROCKWAY; 
REVIEW AGREEMENT WITH CARL; CALLS FROM/TO J. 
SPECK;  CALLS FROM/TO RAND PEEBLES.  

0 4 / 1 3 / 9 9  
GDS CALLS FROM/TO CARL; CALLS FR.OM J. SPECK; CALLS 

FROM CHUCK MCDEVITT. 

0 4 / 1 4 / 9 9  
GDS CALLS FROM/TO MCDEVITT, SPECK,  STREMMEL, BROCKWAY 

AND G .  BURKETT; R E V I S I O N S  TO AGREEMENT; FURTHER 
R E V I S I O N  DRAFTS. 

0 4 / 1 5 / 9 9  
GDS CALLS FROM/TO C .  STREMMEL; REVISIONS TO 

AGREEMENT; CALLS TO/FROM SPECK;  CALL TO CHUCK 
MCDEVITT . 

0 4 / 1 6 / 9 9  
GDS CALLS TO J. SPECK; CALL TO CARL. 

FINANCE CHARGE: Periodic rate 1.5% monthly. Exhibit 3 



IN ACCOUNT WITH 

ROSHOLT, RCIBERTSON & TUCKER 
AlTOKNEYS AT LAW 

PO. BOX 1906 
TWIN FALL!;, IDAHO 83303-1 906 

(238) 7340700 

WEYYAKIN HOMEOWNERS ASSOCIATION 

WATER MATTERS 

For Current Services Rendered 

(Continued) 
04/30/99 

Account No: 13750-11433N 
Statement No: 16459 

03/25/99 MISC - CHECK #28012 TO GDS RE: MILEAGE 
REIMBURSEMENT TO/FROM HAILEY 

04/20/99 MISC - GDS VISA CHG ON 3/25 RE: TRAVEL EXPENSE 
04/20/99 FAX CHARGES 

Total Expenses and Advances 

Total Current Work 

Previous Balance 

04/26/99 PAYMENT 

Balance Due 

IRS NO. 82-0367837 

FOR S E R V I C E S  RENDERED THROUGH APRIL 20TH, 1999  

FINANCE CHARGE: Periodic rate 1.5% monthly. 
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IN ACCOUNT WITH 

ROSHOLT, ROBERTSON & TUCKER 
ATTORNEYS AT LAW 

PO. BOX 1906 
TWlY FAL.5, IDAHO 83303-1906 

(208) 7344700 

WEYYAKIN HOMEOWNERS ASSOCIATION 
BRAD SCOTT 
PO BOX 7 2 8  
KETCHUM I D  8 3 3 4 0  

IRS NO. 82-0367837 

0 1 / 3 1 / 9 9  
A c c o u n t  N o :  1 3 7 5 0 - 1 1 4 3 3 N  

S t a t e m e n t  N o :  1 5 9 0 3  

WATER MATTERS 
0 : 1 / 0 8 / 9 9  

GDS CALLS FROM/TO CARL S T R E Y ~ E L  RE: WATER & DITCH 
USES .  

O :L /18 /99  
GDS RESEARCH QUESTIONS FROM CARL; DRAFT LETTER TO 

CARL; DRAFT LETTER TO IDAHO PARKS; DRAFT LETTER 
TO LANDOWNERS ON MCCOY DITCH; CALLS TO/FROM C .  
BROCKWAY. 

F o r  C u r r e n t  Services R e n d e r e d  

T o t a l  C u r r e n t  Work 

B a l a n c e  D u e  

FOR S E R V I C E S  RENDERED THROUGH JANUARY 2 0 T H ,  1 9 9 9  
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1 5* ' IN ACCOUNT WITH 
H .  ' : 1/ ROIHOLT, ROBERTSON & TUCKER f r ATTORNEYS AT LAW 

PO. BOX 1906 
TWIN FkLLS, IDAHO 83303-1906 

(zoa) 7340700 

IRS N O .  82-0367837 

WEYYAKIN HOMEOWNERS ASSOCIATION 
BRAD SCOTT 
PO BOX 7 2 8  
KETCHUM I D  8 3 3 4 0  

0 3 / 3 1 / 9 9  
A c c o u n t  No: 1 3 7 5 0 - 1 1 4 3 3 N  

S t a t e m e n t  No:  1 6 3 0 0  

WATER MATTERS 
3 / 1 0 / 9 9  

GDS REVIEW LETTER FROM J .  SPECK; CALLS FROM/TO CARL 
S . ;  CONFERENCE WITH J E R ;  REVIEW S . V .  ZONING ORD. 

3 / 1 1 / 9 9  
GDS C-ALLS TO/FROM R. VANNORT AT C I T Y  OF SUN VALLEY; 

CALLS TO/FROM CARL STREMMEL; CALLS TO S .  HUSLER; 
CONFERENCE CALL WITH S.  HUSLER AND CARL. 

3 / 1 2 / 9 9  
GDS CALL TO C.  STREMmL; CALL TO C:. BROCKWAY. 

3 / . 1 5 / 9 9  
GDS CALLS FROM/TO CARL; REVIEW DEA.N WALL INFORMATION; 

CALL TO CARL. 

For C u r r e n t  Services R e n d e r e d  

T o t a l  C u r r e n t  Work 

P r e v i o u s  B a l a n c e  

3 / 0 5 / 9 9  PAYMENT 

B a l a n c e  D u e  

P a s t  D u e  A m o u n t s  
2 8 - 5 7  5 8 - 8 7  ----- ----- 

2 . 3 1  0 . 0 0  

FOR SERVICES RENDERED THROUGH MARCH 20TH,  1 9 9 9  

FINANCE CHARGE: Per~odic rate 1.5% monthlv 
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Engineers, Inc. 
ENGII'dEERS / SURVEYORS ,' PLANNERS. 

April 30, 1999 

621 N0rt.h College, Suite 100 
Twin Falls, Idaho 83301 

[?OBI 734-4808 
FAX 734-6049 

Ff3. ID iF 82-01394 17 

CARL STREMMEL 
WEWAKIN HOMEOWNER'S ASSOCiATiON 
P 0 BOX 4385 
KETCHUM iD 83340 

Job AF 1 43-95) 

Project: Weyyakin Ditch - Progress Billing 
Hrs/Rate Amount 

Prclfesslonal Engineer 

Survey Crew - 2 Man 

Fr~f~ssisnal services rendered 

Mileage 

7- o h l  costs 

TOTAL CURRENT GHARQES 

BALANCE DUE 

For Professional Services Thru April 25, 1999 

NET 30 DAYS. A 1 l /ZO/L FINANCE CHARGE (1 8% ANNUAL PERCENTAGE RATE) 
will be applred to the previous balance at the time of billing. 

~t IAIPI  I ~ n r  Tur Ifin AJI t n a m c ~  AAI v n 1 1 0  D A  v m r A 1 7  
Exhibit 3 



~~~~~ Engineers, Inc. 
ENGINEERS/ SURVEYORS/ PLANNERS 

May 31 ,1999 

62 1 North College, Suite 100 
Twin Falls, Idaho 8 3 3 0 1  

[2081 734-4888 
FAX 734-6049 

Fed. 10 # 82-043941 7 

CARL STREMMEL 

P 0 BOX 4385 
WEYYAKIN HOMEOWNER'S ASSOCIATION 

KETCHUM ID 83340 

Job # 143-99 

Project: Weyyakin Ditch - Progress Billing 
Hrs/Rate Amount 

Professional Engineer 

Secretary 

Professional services rendered 

Previous balance 

BALANCE DUE 

For Professional Services Thru May 23,1999 

NET 30 DAYS. A 1 1/2O/o FINANCE CHARGE (18% ANNUAL PERCENTAGE RATE) 
will be applied to the previous balance at the time of billing. Exhibit 3 



June 29, 1999 

Gary R. Burkett, P.E. 
EHM Engineers, Inc. 
621 North College, Suite 100 
Twin Falls, ldaho 83301 

Dear Gary: 

We are missing the progress billing on Job# 143-99 which relates to the 
previous balance of $1,236.50. We have the updated one, dated May 31, 1999 
which includes Professional Services in the amount of $ 200.00. It would be 
helpful if you could either fax 208-344-5910 or mail to ldaho Foundation for Parks 
and Lands, 5657 Warm Springs Avenue, Boise, ldaho 83712 the progress billing 
for $1,236.50. 

Thank you, 

Sharon Hubler 
Executive Director 
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City of Sun Valley 
P.O. Box 4 16 Sunvalley, ID. 83353 622-4438 Fax: 622-340 1 

December 5, 1997 

Brad Scott 
Manager 
Weyyakin Homeowners Association 
P.O. Box 728 
~ ~ e t c h u m ,  Id. 83340 

Dear Brad: 

Attached is a letter regarding water channel repairs performed by Mr. Dilworth. The 
repairs are not adequate and must be addressed as soon as possible. Ideally these 
repairs will be preformed before the spring run off. If they are not to be commenced 
immediately please inform the City of your timeline. 

As mentioned in the attachment the City will need to see drawings and approvals 
prior to any work. Please call if you have any questions. 

Sincerely, 

Greg James 
Building Inspector 
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City of Sun Valley 
P.O. Box 4 16 Sunvalley, ID. 83353 6224438 Fax: 622-340 1 

December 5, 1997 

Jay Dilworth 
P.0. Bnx 1768 
Hailey, Id. 83333 

Dear Jay: 

This letter is to recap our phone conversation of November 26, 1997. As we 
discussed, the irrigation channel, as it runs through the City of Sun Valley, must 
conform to the standards as set forth by our local codes and ordinances. The repair 
work that was preformed in the area of the Bitteroot Subdivision, specifically in the 
channel to the south of the home at 2 1 1 Bitteroot Road does not meet these 
standards. 

The City will need to see the disturbed area returned to its natural state. We 
understand the strength of Trail Creek and are sympathetic to your difficulties, but 
the ground beneath the newly installed must pipe be restored in order to prevent 
further erosion damage and to stabalize the streambank. 

Please submit approvals from all involved government agencies, (ie: the Department 
of Water Resources) prior to any stream or floodplain work. Due to the aesthetic 
value placed on a repair,-the City will need to see drawings andor related 
papenvork prior to any construction. 

Sincerely, 

Greg James 
Building Inspector 

cc: Terry Blau - Department of Water Resources 
Brad Scott-Weyyakin Homeowners Association 
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Box 728. Ketchurn, Idaho 83340 

(208) 726-7444 

December 8, 1997 

Sharon Hubler 
Idaho Foundation for Parks & Lands 
5657 Warm Springs Avenue 
Boise, Idaho 83712 

Dear Sharon: 

I have enclosed some bills that we incurred to maintain the 
irrigation ditch that we share. I have paid the following list 

J-& SG of bills: 3 c + i ~  / )nyi,uc m , 
$667.50 Richard Kasselbaum 
71.10 Lutz Rentals (chain saw) 
277.60 Critter Gitt.ers - Jim Lee (to .trap beavers. 

You're not allowed to shoot them) 
425.00 Excavate ditch, including in front of Kasselbaum's 

house 
855.00 Jay Dilwortl.1 (labor) 
926.98 Jay Dilworth (labor) 
605.86 Jay Dilworth (labor) 
350.00 Joe's Backhoe (20' culvert) 

$4,179.04 Total 
4i.k 1 l j13- S-l 

Sharon, we feel that t:he Foundation should pay one-half of 
this cost. Also, I don't believe the situation will improve next 
summer. I hope that this doesn't send you into shock. 

Please call me if you have any questions or would like to 
discuss this. 

Sincerely, 

Brad Scott 

BS/jn 

Enclosures 
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STATEMENT 

PLEASE RETURN T n l S  STUB W I T H  YOUR REMITTANCE. Y O U R  CANCELLED C H E C K  1.5 YOUR RECEIPT. 

PAID BY CHECK NO. 

@me 8s 884 
POLY PAK (50 Sets) 8P884 



. . 
STATEMENT 1 

I I I L 

PAY LAST AMOUNT IN BALANCE COLUMN A 

PAID BY CHECK NO. 
- 



I I 

- CURRENT 30 DAYS AMOUNT DUE 

425.00  
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BILL TO: 
Weyyakin Homeowners 
P. 0 .  Box 728 
Ketchum, ID 83340 

01 
Job: Ditch 

Date Hours Equipment Description RatelHr. Total 

8/6/97 $350.00 $350.00 

I 

Total ( $350.00 I 
W€ APPRECIATE YOUR BUSINES 

lUA NUS WR CHOOSING 
JOE'S 8 A C W E  S€RVICES!! 
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;HE WORDS-~ENTER*BUYER, YOU AND 100 LEWIS ST. P.O. BOX 21 66 ESTABLISHED OPEN ACCOUNTS ARE DUE 
'<om . p ~ ~ s w . +  PERSON >WHO SIGNS " -.-f . d , . . . - .$z. AND PAYABLE NET .*OM OF M O M , P A S T  
 IS C O ~ C T  (OR ARE OBLIGAED K~~~~~ M, I D A ~  0 '8334(j :. . . =. . -. =- DUE -~cmuta-s BEAR LATE P~~YMENT 
IJNDER ITS TERMS). WE, OUR AND DEALER " PENALTIES AT 1-112% PER MONTH.- 

I ~ = ~ ~ . T ? , Q E $ S , I ~ F ~ . ~ E D ~ T R ! ~ F . ~ . = ,  -., , . . , .. : .., r .,(208) 726-5421 -.,. . . - . . - . , L , +  ,- .- T,*:zT r - -+., tbL. ~- ;-- .-, 
. .rP y.q.&m,%,* zl,>! ",LA ,-P?< * 6- ~."*;,-li* **$--J * - .= ,,' -n. d,. * c"*..7 - - - - .- .' 7- * vr , 5 -  .< ,! -.-- ,- - - . . . .-. 
, - ,. 3=7 : x \ ~ f e  s x 6  22:. - - rF  c <': . -., *',> *~T- , '~15~  -z-.. ... d %: L- .-=Kc ;-, , - _ ,I ..J- . - 1  - , -  . '., 5 *; -L ,-. - - .. * -. 

- L .  - , +,., . A > .  < 

'"-$OME-R--I-D ------------------------------------------------------- ----------------------------------------------------- CONTWX?F--NUMBER 
&0la ****** CONTRRCT CLOSING ****** 01-152502 -04  ............................................................................... ------------------------------------.------------------------------------------- 
1/ 17/37 

WEY-YR-KIN HOMEOWNERS 
P. 0. BOX 728 
KETCHUM, I D  8 3 3 4 0  

WEY-YR-KIN HOMEOWNERS 
P.O. BOX 728 
KETCHCIM, I D  8 3 3 4 0  

OUT: WED 05/14/97 8 8 ~ 5 8  
I N :  SRT 05/17/97 16:33 1 ............................................................................... 

'TEM NO. ==== QTY=DESCRIPTION================ RRTE INFO============= 

318-02 10 1 SRW CHRIN GRS 16" L 4  35.00 67.la8 67.08 
R R T ~ S :  1 7 . 5 0 / 2 H  35 .08 /D  87.50/W 140 .08 /M 

1 CRN GRS-FREE 
R R T ~ S :  

1 SCREW DRIVER 
RRTES : 

'18-1 151 1 O I L ,  BRR ERR O I L  .OO 

pbqil 
3/cc 

------------------------------------.------------------------------------------- ------------------------------------.------------------------------------------- ------------- RECEIPTS SUMMRRY-------.------ -------------- SUMMRRY------------- 
)RTE2- SEG! METHOD REF/PO RMOUNT LRhlN RND GRRDEN 67.08 
95 /17 /37 -04  CHRRGE 71.18 

KETCHUM . 67 
> > > > R M T  DUE T H I S  INVOICE: 71.18 I D S T R T E  3.35 

I 



July 2 2 ,  1998 -- THIRD REQUEST 

Vincent J.  McGuinness 

Board of Directors 
Weyyakin Homeowners Association 
Post Office Box 7 2 8  
Ketchurn, ID 83340 

Idaho Foundation for Sands 
5657 Warm Springs -Avenue 
Boise. ID 83 7 12 

Gentlemen: 

As you know, some damage occurred to the man-made "stream" that feeds water to the 
Reinheimer Ranch and the Wecakin area. 

The damage was repaired relative to water flow. The problem remaining is that the repair job 
needs to be "adjusted." 

The key issues are: 

The conduit repair job is an -'eyesore." especially as viewed from my home and yard at 21 1 
B itrerroot Road. 

The hillside below the repair job on the Trail Creek side has completely fallen away. Until 
rhe hillside is rebuilt. we will be faced with continued erosion and the "eyesore " issue. 

I would appreciate a reply which indicates the "plan of repair" and its timing. 

Thank you. 

Cordially 

1 90 I Ocean Way. b g u n a  3each. C:allforn~a 9265 1 (9491 494- 1 622 
Ofice. (949)  760-0505. Ex[ i! I0 Fax. (949)  760-5091 
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\ T ~ x ~ ~ s ~  JAMES MCGUINYESS 
1901 Ocean Way, Laguna Beach, CA 9265 1 

Home: (949) 494-1 622 Office: (949) 760-0505 
Sun Valley: (208) 622-4902 

July 22, 1998 

0 : l-u C ' L U L L  

uilding Inspector 
City of Sun Valley 
Box 416 
Sun Valley, ID 83353 

Dear Mr. James: 

Re: THIRD REQUEST 
Man-Made "Stream" and Hillside Slide 

I have not heard any response to my requests for information 
regarding the hillside slide on andlor near my property. 

Cordially, 

Vincent J. McGuinness 
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190 1 Ocean Way 
Laguna Beach, CA 9265 1 

(949) 494- 1622 
Fax: (949) 497-2879 

August 27,1998 

Mr. Chris Kort 
Idaho Foundation for Parks and Lands 
5657 Warm Springs Avenue 
Boise, Idaho 83712 

Dear Mr. Kort: 

There is a manmade water channel that runs across part of my 
property at 2 11 Bitterroot Road, Sun Valley, Idaho (lot #32, Trail 
Creek Subdivision). It is my understanding that the water channel 
involved in this letter supplies water to the Reinheimer Ranch and 

I the Weyyakin Homeowners area. There was some "natural" 
problem in the stream that led to a landslide that placed a large 
amount of debris in Trail Creek. 

The debris in the creek has been repaired. The hole in the water 
channel has been repaired, but in an unsightly manner. The 
landslide needs to be repaired. There will be further erosion that 
will further damage the water channel that feeds the Reinheimer 
Ranch. 
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Mr. Chris Kort 
August 27,1998 
Page 2 

As you can see from several of my earlier communications, I have 
received no satisfaction relative to the need for a proper repair of 
this hillside slide area; i.e., proper in my mind is a reconstruction 
of the original land area to a condition that was similar to or 
identical to the condition prior to the landslide. 

V JWpas 
Enclosures 
cc: Mr. Greg James, Building Inspector, City of Sun Valley 

Box416, SunValley, ID 83353 

Mr. George Klingelhofer 
P. 0. Box 247, Sun Valley, ID 83353 

Mr. John Oelerich 
P. 0. Box 1477, Ketchum, ID 83340 



1 90 1 Ocean Way 
Laguna Beach, CA 9265 1 

Home: (949) 494- 1622 Office: (800) 204- 1 8 19 
Sun Valley: (208) 622-4902 

September 2 1, 1998 

Mr. Greg James 
Building Inspector 
City of Sun Valley 
Box 416 
Sun Valley, ID 83353 

Dear Mr. James: 

The subject of this letter is the land slide that was created by water 
seepage from the canal that runs contiguous to Trail Creek (at least 
in the area of my property). 

1. It seems that no one agency can help me to "force the issue" of 
properly repairing this area. 

2. I am convinced that the seepage that continues to occur at this 
spot, plus any kind of erosion created by rain or snow, will 
result in further slides and the further depositing of debris into 
Traii Creek. 

3. It appears that the slide immediately under the water channel is 
probably on my neighbor's property (George Klingelhofer, 2 13 
Bitterroot Road). The bottom portion of the slide is clearly on 
my property. According to the personnel at the Weyyakin 

I Community Association to whom I have spoken, the Weyyakin 
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Mr. Greg James 
September 2 1, 1998 
Page 2 

Community Association and the Idaho Foundation for Parks 
and Lands own a seven-foot easement on either side of the 
channel. If that easement is horizontal (and I believe it is 
horizontal) it probably covers all or most of the slide area. 

4. The second issue involved in this problem is the ugly eyesore 
that was created by the current repair of the channel. 

5. Is there any way that the City of Sun Valley can apply its 
powers of jurisdiction to help me to return the slide area to its 
original condition? 

cc: Board of Directors, Weyyakin Homeowners Association 
P. 0. Box 728 
Ketchurn, ID 8,3340 

Idaho Foundation for Parks and Lands, Attn: Chris Kort 
5657 Warm Springs Avenue, Boise, ID 837 12 

Mr. George Klingelhofer 
P. 0 .  Box 247, Sun Valley, ID 83353 

Mr. John Oelerich 
P. 0. Box 147'7, Ketchum, ID 83340 
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Box 728, Ketchum, Idaho 83340 

September 22,1998 

Dear Idaho Land and Parks F'oundat~on: 

I am writing to inform your board members of a potential serious problem. The "McCoy" 
Weyyakin irrigation ditch that you are in part responsible for. It has three leaks, one minor leak in 
the conduit that your board inspected in M:ay of 1998. Last week during an inspection of the ditch 
with Charles Brockway Sr. (Hydrology Engineer) from Brockway Engineering. We discovered 2 
leaks that need attention as soon as possible. These two leaks are going through the roots of 
trees from inside of ditch through bank or ditch and spilling down to Trail creek. One of the leaks 
is spilling approximately 10-1 5 gallons per minute the other leak is considerably larger and is 
spilling 120 to 150 gallons per minute. The leak at the conduit is spilling approximately 1-2 
gallons per minute. 

While I was preparing ihis letter today, we had an incident at 614 Leadville in Ketchum Sun 
Valley Company released water from it's dam and did not notify me. The water flow in our ditch 
was increased by 4-6 inches in height on the freeboard, causing an overflow with water damage to 
the house. I was able to reduce flow at the headgate at Trail Creek but I want you to be informed 
about the situation. 

Please advise on your position on repairing or fixing these hazardous conditions 

Thank You, 

Bill Nagel, 
Manager Weyyakin Homeowners Association 
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JAMES P .  SPECK 
DOUGLAS J .  AANESTAD 
BENJAMIN W .  WORST 

SPEC'K & AANESTAD 
A PROFESSIONAL CORPORATION 

ATTORNEYS 

120 EAST AVENUE 
POST OFFICE BOX 987 

KETCHUM. IDAHO 83340 

TELEPHONE 
(208) 726-4421 

FACSIMILE 
(208) 726-0751 

March 5, 1999 

Mr. Robert Van Nort 
City Administrator 
Civ of Sun Vaiiey 
PO Box 416 
Sun Valley, ID 83353 

RE: Vincent J. McGuinness - McCoy Ditch Repairs 

Dear Mr. Van Nort: 

My firm represents Mr. Vincent :I. McGuinness who own a home at 21 1 Bitterroot Road in 
Sun Valley. Mr. McGuinness has previously contacted Greg James about the matter described 
below and I believe it is important that this request be directed to you in your capacity as City 
Administrator. 

The McCoy Ditch, as you may know, carries certain imgation water rights from a headgate 
in Trail Creek to the Weyyakin Subdivision and Reinheimer Ranch. A portion of the Ditch is 
located approximately ten feet up hill from Trail Creek and along the edge of my client's property. 
Some time in the sumner of 1997 the Ditch developed a leak resulting in significant erosion and 
debris falling into Trail Creek. The debris in Trail Creek was eventually removed. The leak in the 
Ditch has been "repaired", but in an extremely unsightly manner which has been described in 
correspondence previously sent to Mr. James. The purpose of this letter is to request the City to 
investigate this repair and determine whether or not it has jurisdiction to require the users of the 
Ditch to take further actions. As discussed below, I believe it does have this jurisdiction and 
authority. 

The Ditch appears to lie within the "0s-1" zoning district which requires conditional use 
permits for private utility structures and uses. Since the purpose of the Ditch is to furnish imgation 
water to its users I believe the Ditch meets the definition of "private utility" in the Sun Valley Code. 
Therefore, the repair to any such structures should require a conditional use permit. This procedure 
was not followed. 

The Sur, Valley Code aiso defines a "nuisance" to include ':any condition or use of real 
property which is detrimental to tile normal use and enjoyment of adjacent or surrounding real 
property". There is little question that the current status of the Ditch with its makeshift repair and 
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Mr. Robert Van Nort 
March 5,1999 
Page 2 

the failure to truly fix the eroded area is a "nuisance" f7om my client's perspective. As you know, 
a nuisance is prohibited and certain remedies are provided by the Code. 

The users of the Ditch are responsible for its maintenance and any damage resulting from the 
failure to keep it in proper condition. However, my client has not been successful in requesting them 
to voluntarily repair the Ditch in an appropriate manner and return the eroded area to its former 
condition. We are now requesting the City's assistance in getting this done by asserting jurisdiction 
and enforcing the appropriate provision of the Sun Valley Code. 

Please call me as soon as possible to discuss this matter. Thank you. 

Sincerely yours, 

SPECK & M S T A D  
A Professional Corporation 

JPS:rsd 
cc: client 

Weyyakin Homeowners Association 
Idaho Foundation for Parks and Lands / 

Exhibit 3 







% 

Fli13tq : SUN VRLLE'Y FUt4 PHUF4E l.10. : - - 
! 1 ; - - . & ; . I .  F:F:T T ! . ( ! [ d  F+>,-LS 

Tnis &temati-m =quires inlet a d  outlet hesC'~x.alia. The rnnc.& ditch bottom is 
m o W y  ;hpwI.ic.us w mot penetration. Rm71 cumnir~g h ~ i g h  c c w t i a a  joints will 
wulre rmtinc trkmbg. 

The caacrete ditch is s q t i b l e  to bekg 911d b-j 4-g off 'chc &bxp hill to the 
so3:th. The c39xrct5 ditch h o =  m y  a h  hrw wme nm-e~~cnt due to wiaies fjmst 
havw &&~ugk t5.h cia ~~ by c'~;r?btmcdng 3t? dqwk p v 3 1  bue  . d c r  thc 
ditch. Soma w a g e  fivrm .amsh~tion joi%s 4 TO ke cqce-td.  Y't cqxxec;d life o f  this 
Eyseas. is 30 ysars. 

-- 
The ditch section propzed 6y speck & .4mcstad has m axc]iit&~~I,Tdi;k: IEw i&&& 
vd.cd1y which inay require same ; r a E $ ~ m c e  due ta diqhumat h r n  *st heaving 
or I?isplscement &tm tht St- slop to tb M e t  rrrrd wdti; hmdwds w d d  lx 
m.*&ed. 'Re !ife of dais s y s b  h 10-15 y w .  

Th4 liner praposd will limit sqaga. However7 mt pcme!r&n in &e next 5-10 y e m  
m y  pr~vi& oonduib leakago h m  the -dpd b d  mi Bodmm. The elevadm of ?& 
water io & canat is ody 3.7 feet below the new b w e  FAshed fbsr and 2.66 fixi above 
the lot %ai&d pde.  h&kg w a r  mdd cause problem -4th t k  Ittt and h o w  
fourdaiinn. 

TBe acbibamd Bitch s t i o r i  is &so swcqtiblt b&g filled by &ce$hg 5m the 
steep hill to ths muA%. 

4) b other d t d t r c  dght  be to ~ & u c t  2 CO+'u;rete Idner ~4th aa ar~hhectxclld 
biek. Tkia #&Id pivvi.de ihc !&w&ral bfe@.ty oftbe ccn-e ditch and firish 
of tht: mIsit#wal ditch s d m .  

P I ~ ' ~ e ; w  rbis ~k&m.ation a d  reqcmd a5 appmprial~. 
I - , . 
;- , 

If you have any qbetionr plcaw cdl. 

X: GW sleat v' 

143-99 
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BOX 728, K e t c h u m ,  Idaho 83340 

Jdaho Foundatinn for Parks and Lands 
5657 Warn Springs Avenue 
Boise, Idirho 83712 

April 14, 1999 

D&r Shaian and Mtmbcrs of the Bo:ud of Dirxtors: 
Over the past fbw weeks the homeowners of tho Weyyakin Ranch and the Foundation have become 
painfully aware of the enormous problerlrs we face in the protection and r~ninterunca of  our jointly owncd 
irrigation ditch. Thcx problems iue immediat* wd potentially rmwurring oncs resulting in aggravation 
and cansiderable exense with no end in sight Dispensing with the excruciating details and after n~uch 
cnnsideration and professiom1 advice, 1 propose the following solution: 

A.) We stm this spring to pipe the ditch beginning at the property owned by Mr. iQ Mrs. Hare and 
continue it , at a minimum , past the orha areas of continuing problems (McGuiness property) 
with the final intent M pipe and backfill the entire ditch over a period of two years. if 
necessary 

H.) Sinw neither Weyyakin nor the Foundation has the ready cash required for such an under- 
taking on hand, we propose to burrow the &nds necessary earn a local Ketchum Bank and 
repay the total over three years. (Wcyyakin will have an owners spwial assessment payable 
in thee installments). The Foundation could panicipate in this loan and re-payment to the 
exqent of its ditch oxvncrship and obligation 

Time is of the essence given our current situation, and proper bidding and organizing of the project is 
critical, The cost at this point c m  only be estimated, but the best amount to use is $1301000 total. The 
pursuit to recover my of thc costs of this project is a completely separate issue. 
1 am anxious to have your ideas and response and am available anytime to confer. 

Sinc ely, 

J d d H  
L-- 

Carl W. Stremmel 
Weyyakin Board of Di~.wtots 
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To: Don Weilmunster, Chas. McDevitt and Dean Thornton 

From: Sharon H. 

Subject: Call from Carl Stremmel re: R.R. ditch (5110199 at 3:15 p.m.) 

Date: May 11,1999 
............................................................................................................ 

Carl Stremmel called ori Monday, May 10, from Chicago. His numbers are 
31 21573-1 555 and FAX 31 2157311 444. He wanted to consult with the foundation 
on charges pertaining to the Reinheimer Ranch ditch. The major area of impact 
now is the McGuinness area (where the blow-out occurred). The intention now is 
to remove the culvert and use ditch liner. Carl immediately FAXED the estimate 
wherein Dean Wall from Mackay will supervise the person dlbla Erwin Excavation 
from Bellevue. Dean Wall said it did not make economic sense to bring in the 
materials from Mackay -- unload -- and then reload for the project. Instead he 
proposes to use someone locally. This portion of the bill is for $8,076.00. 

Carl estimates the balance will not exceed $1 1,000.00 since it is rather minor 
maintenance. He would like to get this part of the job done as soon as we can. 
This is to provide detail on the proposed charges so that the foundation can 
inspect for its 41 %. 

Next problem is that the contractors have already made on-ground contact with a 
person through whose property the equipment will have to go to gain access to 
the ditch. These are John & Kate Oelerich, located at 11 8 Baldy View Drive, Sun 
Valley (622-3235). They are asking for a written commitment on putting back, 
repairing anything ripped up by the equipment. What is our duty here? And 
w o ~ ~ l d  Judge McDevitt care to write such a commitment (or do we according to 
Idaho Code have to make this commitment)? He's not wanting to incur too much 
more legal since Gary Slette's bill for the city of Sun Valley contact is running 
$5300.00. He's happy with the outcome that city of Sun Valley will revise its 
planning and zoning questionnaire as it relates to the ditch b ~ ~ t  continues to be 
concerned that we have no sianed agreement with the Hares which he believes 
contains a cap on legal fees not to exceed $2500.00. The Hares should be 
returning today, by the way. 

Carl plans to return by June 15th, but he will return sooner if it is necessary on 
the ditch. He also indicated that he would be happy to help with a reception for 
our board and the Weyyakin board if it's before September 15. That would see to 
our proposed meeting scheduled in Sun ValleylKetchum. 
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Eox 728. Ketchurn, Idaho 83340 

March 18, 1999 

Dear McCoy Ditch Area Land Owner: 

For years, many if not all of you have enjoyed the seasonal flow of water through 
your property without necessarily knowing vital information about the irrigation ditch. 

The Weyyakin Homeowner's Association and the Idaho Foundation for Parks and 
Lands joi~tly possess an irrigation right-of-way over your property at the location of what 
is known as the McCoy Ditch. Pursuant to Idaho Code $ 5  42-1 102 and 42-1 204, this right 
away extends not only to the land covered by the Ditch itself, but also, "the right to enter 
the land across which the r ight -ohay extends, for the purposes of cleaning, maintaining 
and repairing the Ditch, canal or conduit, and to occupy such width of the land along the 
bands of the Ditch, canal or conduit as is necessary to properly do the work of cleaning, 
maintaining and repairing the Ditch, canal or conduit with personnel and with such 
equipment as is commonly used, or is reasonably adapted, to that work." 

The Idaho statutes also impose a duty on us, as the entities in control of such Ditch 
to maintain the Ditch in good order md repair. See Idaho Code 53 42-1202 and 42-1203. 
Given its condition, we have decided to undertakz substantiaI maintenance, repair and 
cleaning of the McCoy Ditch in 1999. This letter is to advise you that we will be 
undertaking such activity this spring in order to allow for the delivery of our water rights 
to our property. To the extent that the construction of driveways, bridges, walkways or 
culverts impede the delivery of our irrigation water or regular maintenance, you should be 
advised that the same will be removed. Given the statutory duties imposed upon us by the 
Idaho Code, we have no alternative other than to undertake this activity to insure delivery 
of all our water entitlement. 

Anticipating that some homeowners might claim to have adversely possessed a 
portion of our easement, I would like to also advise you of the statutory language set forth 
in Idaho Code 3 42-1208: 
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Rights-of-way of irrigation districts, Carey act operating 
Companies, non-profit irrigation entities, and lateral 
Ditch associations, are not subject to adverse possession, 
and no person shall prevent free access of authorized 
personnel on rights-of-way or construct any obstruction 
on ri.ghts-of-way in an effort to adversely possess said 
right-of-way. 

We look forward to accomplishing this work as soon as weather permits, and wanted 
to advise you of our intentions and the law with regard to such activity. We will endeavor 
to work with you to the extent possible to minimize disruption to your property. If you 
have any questions or comments, please feel free to consact me. 

Carl W. Stremmel, Jr. 
Weyyakin Board of Directors 
208-726-6566 
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May 26,1999 

Iblnyor 
' rh~rnas  C Praggastis Ms. Sharon Huber 
(City Council Idaho Foundation for Parks and Lands 
Dav~d F Wilson 5657 Warm Splings Ave. 
Counc~l President 
Kev~n F La~rd Boise, ID 83712 
Lirda 0 Shea 

IamesADowen DearMs.Huber: 
City Administrotor 
Rcbert L Van Nort The City of Sun Valley was recently informed by one of our citizens that a potential 

hazard exists in Trail Creek. In previous correspondence, the responsibility for the 
water gate installed in Trail Creek (Across from the Community School) rests with 
your Organization. In an effort to assist in the past, the City removed the boards 
during the spring runoff to avoid the potential flooding of homes in the Bitterroot area. 
However, metal poles still remain in the creek. In past years, trees, and other debris 
have been caught up in the poles, diverting water towards the Bitterroot homes. 

As we are fast approaching a potential high risk flooding season, we urge you to 
consider taking corrective action to reduce the flood hazard exposure to our 
residents. 

Your immediate attention to the potential hazard is appreciated. 

Sincerely, 

' kobert L. Van Nort 
CITY ADMINISTRATOR 

cc: Weyyakin Homeowners Assoc. 

PO BOX 416 .  SUN VALLEY, ID 83353 208-622-4438 . FAX 208-622-3401 Exhibit 4 



Box 728, Ke ichum,  Idaho 83340 

September 8, 2000 

Mr. Scott Curtis 
PO Box 1835 
Ketchum, ID 83340 

Dear Mr. Curtis: 

Attached is a copy of an agreementlletter in which you agreed to re-construct the McCoy Ditch 
according to certain engineering specifications. Your construction disturbed our original water 
transport ditch. 

Due to an on-going erosion problem at the Lava St. site, Weyyakin Homeowners Association and 
the Idaho Foundation for Parks & Lands are asking you to please remedy this problem immediately. 
With Fall fast approaching, we need this taken care of to accommodate any Fall rains. You assured 
us this problem would be solved once the road was paved. As of Saturday morning, September 2, 
2000, the problem still exists. The culvert under your roadway is being filled with silt eroding off 
the left side of the roadway, which in turn will impede our water flow in the McCoy Ditch. 

Please contact me as to your plans to remedy this on-going issue. 

Sincerely, 
WEYYAKIN H.O.A. 

*-___. - - .  
- c..-.: -. -- -p\,&2, 

Bill Nagel 
Manager 
(208) 726-7444 

CC: Sharon Hubler, Idaho Foundation for Parks & Lands 
Lisa Horowitz, City of Ketchum P&.Z 
Steve Butler, Galena Engineering 

Exhibit 4 



April 12,2000 

RE: LAVA STREET CULVERT REPLACEMENT 

Dear Mr. Stremmel, 

This is in regards to the culvert replacement that was performed by Scott Curtis during the 
Lava Street improvements this fall 1999. WI: will present our analysis of the new culvert 
compared to the existing culvert and our recommendations for bank stabilization and revegetation. 

. The existing structure was a round, 36 inch diameter culvert placed at a 0.3% slope which 
is capable of carrying 21.9 cubic feet per second (cfs). Approximately 6" of silt, sand, 
and gravel had washed into the cu1ve:rt reducing it's capacity to approximately 17.8 cfs. 

The new structure is a 42" x 29" squash culvert placed at a 0.3% slope which is capable of 
carrying the same 21.9 cfs as the round culvert. The ditch will be lined both 20 feet up and 
down stream of the culvert with a 30 ml HDPE liner covered with river rock. 'The liner 
will reduce the collection of sediment in the culvert and should help maintain it's design 
flow. 

Scott Curtis has indicated that he will complete the remaining canal improvements by May 14, 
2000. The improvements include installing 20 linear feet of 30 ml HDPE liner on the bottom and 
up the sides of the ditch to the elevation of the flowline. The liner will then be covered with 2 to 4 
inch river rock. The disturbed banks will be compacted, and covered with jute matt from the top 
down to the waterline to meet the HDPE liner. A grass seed mix will then be placed on the matt. 
The matt will absorb water and should provide a moist medium for the germination of the seed 
mix. Please see the attached illustration of "Weyyakin Lrrigation Ditch Improvements". 

In addition, following our site meeting on April 12 with Bill Nagel and the City Staff, Scott has 
agreed to monitor the Lava Street borrow ditches leading to the canal for erosion and install any 
erosion control measures to prevent excessive wear on the ditch. 

We hope that this letter addresses the details that you addressed during our site meeting. 
Please contact me if you have questions. 

Sincerely, 

Steve Butler, P.E. 

680 SECOND AVENUE NORTH P.O. BOX 425 KETCHUM, IDAHO 83340 TELEPHONE (208) 726-4729 FAX (208) 726-4783 
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JAMU P. SPECK 
DOUGLAS l AAiiQThD 
BENJ-H W. WORST 

SPECK & Ar91UESTAD 
A ~ O I ) C S S I ~ A ~  COT(Mmf'lm 

A ~ O R N E Y ~  

March 29.1999 

Mt. Gary S Z c a  
Rosbdg Robutson & 1Lcker 
P.O. Box I906 
Twin Falls, 1D 83301 

Thank you for your March 26, I999 lcner. My cliencs, Dick and Sue Hare, are willing LO 
enter into an agrbtfzrenr with ths W e y y h  Homaowaat Atsacirttion (uWoyyah") and the Idaho 
FaunUan for P z h  and Land ("IFPt"') which includes the bur candidonr described in your later 
with the fo1lowing c o m m a  and tepmsfai c h i  ficatims and changes: 

1. Condition m. 1 is acqsable. The ageemat &mid be signed by the H-, 
W e y y a h  and IFPL and recorded in tbe real propay words af Blaine County. It will b~nd the 
H m  and th& succtssofs in interst TQ aekpropdes locared at 203 and 295 Snowbrush Lane in 
Sun Vdlcy, Idaho. It will also bind W c y y h ,  fF'PL and rheir succcnors in interex to their water 
rights (37-00289 for 7,O efs md 37.00657 for 4.8 cfs, rcspectivcly). 

2. Condition no. 2 is acceptable aj long as the Hares' rrsponslbility far m a i n t m c e  of 
the ditch is limited to the sacdon which crosses their wo lots slnd to thor rwonabIy ncctssary to 
dcliva the Bbbvt-dcasribed WaSer ~ & C S  acms these Icb no more than the n o d  br usual scepagc 
and evqmtrasaspitation losses, The Heucs will line this secrion of the ditch in an effort t6 eliminate 
a much seepage loss as possible. lo Tbtunl, Wcyyalrin and TFPL will agree to accept & l i v q  of 
their water rim t b u g b  tbe mo~~srrrrctod and inzpmved dtteh. Thty must afso a p e  the m m t  
sjza of ths ditch is adequate for the delivery of rhse  n'ghts. The wattmaster's delivery m r d s  
c,rtaialy support this request as watu in of the &xxecd rights has been delivered into the 
ditch duing ten of&c past twelve y u n !  

2. It may be mare apprapnate for the agreement to incjudc the spccific wt of an 
cademat for conveyance of the deermi warm rights tbrough h e  dircb rather than the 
acr;nowtedgmcnr ofan existing sasemenr. The specific purpose and physical hmiu of&= cascrpcnt 
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nAR-2*99 tlON 10: 49 SPECK & AANESThD FAX NO. 2087260752 P. 03/03 

Mr. Gary Stelk 
Uarch 29,1999 
Pqe  2 

could thm bc d d b d  This would include m agreement by Weyyakto, and EPL that the H m  
cxisting house a 203 Saowbrushhe and proposed hause a1 205 Snowbrush Lane do not encroach 
~.pon or orherwise fist their rights under the asmmr. 

4. Condidon no, 4 is accapcible with the addition of an appropriate provision for written 
notice tn the H u e s  tha2 raquired maintemmc :nust be completed within a specific period, e.3. not 
less rhm tMrry duyu, b&v W e y ~ d i n  a d  FPL could compl~t the work, except in the went of an 
bnqerscy. Fuzthsm~om, a force majeura provision should b~ included ro cxcmc the Hares' 
p d o m c e  due to treats beyond thoir contrcl, such as weather. 

5. The 'Hares will pay for Gerald Maneas fees and costs ralating LO &e repair of rht 
dirch, 

I believe these are  sona able changes and in line wi?h eta discussions an sire. 1 look forw;ud 
to receiving your commcnts as quickly as pohsible. 

SPECK & M S T A B  
h Rofcssioaal Corporation 

:;PS/j 

cc: climl 
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A7TOXhTY3 A f  LAW 

Twin Fdis Cifi'iez 
142 3rd Avc, Nonh 
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TWP4 FALLS. LDPLHO 83303-1% 
XLeP-WNE (208) 73447M 

FAX (208) 73.6-Wl 

City of SLUI V&y 
Ann; Meyar md Civ C~uuciI 
P. 0. B3x 4L6 
Sua Valley, LD 833 53 

RE; n l l c c o y m  

Dear Mayor &mi Members of the Zify Council: 

QUI law flmi rg,~~43mt3 &e Weyyakin W h  Property Owam .4sociatian, hc. 
( " W e y y A " )  wth regard to issues p&& to the w and &!ivcry of i-is water rights. A mud 
situation prompted iu part by the City of Sm Valley ;ha$ rcsdtcd in pobntiet Iiiiption a~lC xed?ess 
expenditures for both @es involved ia this sitdoz, aff of which could have been avoided with 
the Citi'fi &stance. 4. 

Both Weyyakh ad the Idaho FoumMim fw Parks timi m, Inc. reccive their dtcraed 
Trail Creek wstlsr rim thmugb tbe McCoy Etch. Ths McCoy Ditch passes b u g h  Trail 
Creek Suhbvisior? on tht! au th  &it cf Sun Valley Road. Last year, the Sun Valley building 
inspector, C*g James, zweded the C t y 9 s  jurisdiction over the repair and maintmsnce of &c 
McCoy DitcIr, a Arch rhat has been in w for more than a cennuy, Ls a telephone canvasation I 
had with Mr. Jm*, I advised Ern that after a revlew of tile state law and the City's municipal 
ccdes, I fowd no basis in 1 a ~  for 6U4h m a s d o n .  I c o n u n d c W  my discussion to both Mayor 
PraggaAis d yaw cljr ettoney, R a d  Pdles .  bn March 20,1998, Mr. James contactrd Carl 
Streinmet a bawd m m k  of 'Jqyiikn. MJ. Srrcmmel took notes of his conwmation at the h c  
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hajjor P;.&$g& a d  thc 
City Council Mernom 
M a h  31,1999 
Page 2 

o t  its occurrercce A~~3ldiag to 3%. Skcixzel's notes, Jmes indicated he wag unc-in o f h  
Civ'3 j~;iSbicYor+ but a s ~ c # d  tha fiz Cirq' not going t6 'be ~usW mmd by anyow. m g  
tiit corrize of the c a n v s s ~ ~ a ,  &Mr. Szmd*3el dvised Mr. Jmes that Wq-yakh ad rfic 
Fmndation fbr P L ~  md L ads,  h~. pcseesed a righr-of-way fa: the McCoy Ditch, as well as thc 
ad;aimt easement for slwhg, rnrntthng 4 repaking the &t& as sta.tutol;,ly -rib4 in 
Idaho Cock 5 42-1294 Mr. jmts h : ! d  &hat Mr. Stremnal wnite him a I f i c i  detailma what 
v+-r=~y&g was ~cixx :O d~ G L J X I C ~ ~ ~ I ~  the repair of the McCoy htch.  When Mr. Strerunel 
hdicahd ha \vas not gains to ~ ~ t c :  stlch a ictrcr. Mr. Jmxs dahd chat .he h d  grows sited of the 
c~rlycrsatiar), end he rather mwm~lriously hung L ~ J  on Mr. Skcmel. Tlmt Mr. S-el ad 
h;s &UQM bo&< members were cifded by sirch conduct is of !ittk wnsequencc at this rim. "fiat 
does w ~ ~ a ,  hv.rwa, i~ ~5s: Ciiy's sukwqusnt condxt after hvhg besr expxrssty advised of &LC 

existence of the ditch casc~snt, and dx ret&ed stahtory ditch ma~ltamce easement. 

0x1 Mxch 1, IW, bk. :=es issued a b ~ i l d b g  p m i :  (Nc, 99-902) to K c M  and S m  
Hsre for cansnx;tior? kir~ ~ b e  Trail Creek S~bdivis-A. buildir,q p m i ?  altcrwcd construction of 
a dnrsUirs within a fay faet of the .&CQ~ =I&, resuitin$ in creation of ?n nzroacbmcnt on 
tiit ~tatato~ily decked mmwr hr ditch maintenance wing " m h  equipment .E+ is commodv 
ussd, or is masonably ~~ to thut work". 1.C. $42-1204 Not odj j  did the construction work 
impair shat r & t m  ~ t m a t ,  thc excavation imdert9km by Ch Hares resulted in the total 
dctswtion of approximately fbrty (4) feet 0f the downlimm eanb3da~tnt of the Mc,Coy Ditch, 
Weqy Wfi first becsne aware uf *is activity on b k h  23 of this y a .  %cn q ~ d o a e d  by Mr. 
Strsme!  as to why ke hact not z ~ ~ f i e d  ei&m W d n  ar the Idah  Fowdation for Parks and 
Lands concerning the proposed building cmfir~r~tion on the wderwg ew!mnts, Mr. .lames 
i d ~ f e c i  neizha m(;ity mtMd tcr be made aware of the bkl&r!g p d t  qp?.icadon 
becaw thtrr: w e  i r ~  war~uzt r d d  ia BIsrine County. i haye advise3 C k j l e  M&+tt, the 
attomy for the Idaho Fw.n~&iw for Parks and Lwds, 9f t k ~  City's position in this regard, Q~ite 
candidly, the weyakb~ bcard is dismaysd at conduct of City officials irt rhis situation. After 
haring b m  expressly advised of rhe existence of a statiitory easement far the dik3 and a rightof- 
way fa maintenance, it seems sc\rneur1-~t disinyen~ous to take thr position h t  the Cir)r car1 
sumar',ly proceea io issue brtil&ng p a i r s  thst affect L% p'0pWy of one: of its citizens 
simply Seame thc stat~tory easement is no; rscordadl in the records of Blains Cormty. WeyyAin 
board inembcrs believe that the City's a c h n  LI issuira ttbis r e c a t  buikSn$ permit was precipitated 
bj7 their refusal to sdxn i t  to he, i 'mes '  Lsnands rbr dcsigx review approval sf the repairs to fie 
McCoy Ditch. Pxy l w e  ask& me to :orsswc!% rht issac conccrning the Clib4s liability w n d g  
this mkttm because of the disasZr3us results that hsvs e n a d .  

Until a decision is rnde by the Weyyaisis bard in that regard, how&-q, the Wqyakkq 
b o d  m a b e r ~  .;c.ast to pmvidc additional express notice to City of Sun Valhy b t  ~d&o COde 
g 42-1204 (copy mciosed) whic'n was adopttd in 1881 is still in effect in Idaho. The board would 
request *hi you ad\iae thc ?laming & Zoning Cmm-ission and yam building dcprtment of the 
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Mayor .hgga&..s and the 
C i  Council Manbm 
Ma,* 31,1999 
Pwe 3 

viZlidity oistaaitori'ly decked sighis-ohray, md the m d  to eflktivcly ad af&-msfi.~ely d d  mth 
those issues whw~ briEng permits are sou&t ir. ateas traversed by at on ditches, Disputes 
abmt watm md rights in Ida,Flo are es ?saM as the territorial government, The Vveyyc&h board 
members would have ! l o p 4  howe\erl., that :having imparted actd knowlcigc & b e  laws to z City 
employe, the =mashy hr this 'mmm could hhrve been avoided. TIM Co.m~l's assistance in 
acbhing a solutian.would be gesrui-1~ly qpreciarcd by W q y h .  

If you have any questions us cements, p l e w  fee1 frec to contact m. 

Yam truly, 

c.DS:rl;\. 
Er1cls. 
cc: Weyy* W h  Property Chvnm -4sociation 

C-has. F . McDevikt, Esq. 
h d  Peeblzs, Eq. 

~ - ~ * ' ~ c s ~ ~ ; ~ ~ ~ I Y L w I ~ B  
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GPK 7 ' 9 9  1 8 : 1 1  F R O M  R R T  TWIN FRLLS 

April 1 ,  1999 

Gary D. Slette 
RohIt ,  R o b n  & Ttcker 
142 3d Ave. North 
P.O. Bax 1906 
Twin Falls. ID 83303- 1906 

RE: McCoy Ditch 

Dcat Mr. Slette: 

In respi-snse to your letter of March 3 1, 1999, I would like to follow up on the City's 
action regarding the refenncsd ditch and City building p i t  No. 99-002. It is our 
u n d d i n g  that you discussed this matter k t  week with our City Attorney. 

As you may know, our Building Inspector has been in contact with the architect and 
the contractor for this project. They are a m  of the rightof-way for the ditch and 
the damage that has occunad during co~lsmction for the foundation of the house. 
Thc site will be inspimexi by the City for conformance with the approved @ng 
plan- 

We apologize for m y  miurndcmmw relaxed t6 this mat=, and h k  B d  to a 
satisfktwy resolution prior to this year's irrigation season. 

&d F. Wilson 
Council Presikt 

cc: Mayor ad City Council 

P.O, BOX 416 SUN VAI.L.EY. ID 83753 208-622-4434 FAX 208-622-3401 
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WILLIAM H. VANDERBILT 
P.0. Box 4740 

Ketchurn, Idaho 83340 

April 2, 1999 

Sharon Hubler 
Idaho foundation for Parks and Land 
5657 Warm springs Ave. 
Boise ID 83712 

Dear Sharon, 

This is to confirm our conversation of yesterday wherein I expressed my concerns about 
the cleaning and repair work to be done on the irrigation ditch that serves the Reinheimer 
Ranch. This ditch runs through my property, quite close to my home at 300 Garnet St, 
Ketchum. 

As I mentioned in our conversation, Annie and I will be out of the country from April 7 
to May 22, and thus will not be able to take part in any conversation about exactly hdw 
the improvement work, if it is necessary, will be done. For this reason we have asked Jim 
Speck, an old acquaintance and partner in the firm of Speck and Aanestad, to look out for 
our interests while we are away. 

As I also mentioned, hiring Jim in no way reflects an aggressive approach to this issue on 
our part. Our goal is simply to make sure that in our absence everything possible is done 
to minimize the impact on our property of whatever work is deemed necessary to 
maintain the ditch. Specifically, if major improvements are required, we would like to 
have the work done by a crew of manual laborers rather than by a tractor or backhoe. 

With this in mind, if any decisions are to be made, or if any work is to be done prior to 
my return on May 22, piease contact Jim at his o5ct: (268-726-442'1). 

Annie and I greatly appreciate your attention to our concerns, as well as all the good 
work the Foundation has done on the Reinheimer Ranch. 

Sincerely, //-&,/) 
W.H. Vanderbilt 

cc. Carl Stremmel, Weyyakin Board of Directors 
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Mu P SPECK 
POUGLN J. AASES'IAP 
aeNJAMJX ww, w w r  

April 4,1999 

Mr. Gary s:mc 
ROSH+LT, ROBERTSBS & T"crCK;4R 
P.O. Box 1906 
Ik'n Em, K) 83301 

My dim, Mr. Vip:.g: McGuimess, recent* taceivd a copy of th;: Letter from T3'eyyakia 
Homeowm Awxiztlrn to the '%fcCoy Ditch .%-&a T a d  Ou.ners". As you may how,  ,Mr. 
,MC@~ZMWS ~SLQ sin= l k c c a b r  2997 ti& to get s commihe t  ont of the $,sociation to 
adequately rep& the 4-e crtnrsec! by a leak or a ~ d . o w  of tibe Dik! adjacent :c, his p r a m  
dux&, L.0 ~ ~ e r  of 1847. Failing tc, get a astiefactory response &om the ttmciation, hfr. 
SicGuinaew d a d  my firm for .assistance. 

Ttrc ldtei 5taas  t$: &wiatim a1d ths Idaho Foundztiun fbr Pasks sPnd Lafld9 will b 
repairing the Ditch &S soon ~te t thc=  its. Mr. McGu&lt~ w o w  Eke ass'wa~ct that ~s 
~ncludes a h!l repair of &e Dit;fr at ths area in queaticr so it will not l& again and ~ o t  be such an 
eyesore. The kssoci&~~~'s itnd F d o n ' s  respsnsibi!ities under the idaho stBNIes require 
restoration of &used I a d  =well as r c p ~ r  and imk~iemnct of the Dikh. We wodd Zike m know 
the specific rest~ratioo plans as this will have a luge impact on my eIim'3 pmw. It is very 
~ q x m t n t  this be dam as soor! as possible befcre further r~noff and erosion makc an &ready u@y 
scar much worse. 

P k a s ~ m  an bakdfoftbe --dm and Fo- as s o ~ p  as posshte Thank yqu. 

Shcsrely yours, 

SPECK & hA?EST.4D 
A ProfFssiod Corprazioa 

** TGT9L  P;GE,B@i *+ 
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AF"&K RECORDING MAIL TO: 
J m e s  P. Speck 
Speck & Aanestad 
A P r o f e s s i o n a l  C o r p o r a t i o n  
P.O. Box 987 
Ketchurn, Idaho 83340 

R E C E I V E D  

JUN 1 4 1999 
SPECK & AANWtrB 

AGREEMENT - 

. . 
-3 - 
L I  

L 

THIS AGREEMENT is made and entered into this 22' day of May,B99, by and among 
W E Y Y M N  RANCH PROPERTY OWNERS ASSOCIATION, INC., an Idaho corporation 
(hereinafter "Weyyakin"); IDAHO FOUNDATION FOR PiiRKS AND LANDS, INC., an Idaho 
corporation (hereinafter "Foundation"); and RICHARD HARE and SUSAN HARE, husband and 
wife (hereinafter "Hares"). 

W I T N E S S E T H :  - 

WHEREAS, Hares are the owners of Lots 8 and 9 of Trail Creek Subdivis~on No. 2 (the 
"Hare Property") as the same is recorded in the official records of Blaine County, Idaho; and 

WHEREAS, Weyyakin is the owner and holder of IDWR Water Right No. 37-00289 which 
entitles Weyyakin to receive 7.0 cfs of water diverted from Trail Creek and delivered to Weyyakin's 
real property via an irrigation ditch known as the McCoy Ditch; and 

WHEREAS, the Foundation is the owner and holder of IDWX Water right No. 37-00457 
which entitles the Foundation to receive 4.8 cfs of water diverted from Trail Creek and delivered to 
the Foundation's real property via the McCoy Ditch; and 

WHEREAS: the McCoy Ditch traverses the Hare Property; and 

WHEREAS, the parties hereto desire to set forth an agreement to provide for the fu!xre use, 
maintenance and repair of the portions of the McCoy Ditch located on the Hare Property; 

NOW, THEREFORE, in consideration of the mutual covenants and promises herein 
contained, and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the parties hereto agree as follows: 

4- 

1. The Hares acknowledge that Weyyakin and the Foundation have an easement Susuant to 
I.C. $42-1 101, et seq., in that portion of the existing water course known as the McCoy Ditch 
which passes over, on and through the Hare Property to deliver their water rights from Trail 
Creek to their respective properties, together with an easement for cleaning, maintaining and 
repairing the McCoy Ditch pursuant to I.C. $ 42-1 101, et seq., and I.C. $ 42-1201, et seq. 

2. The Hares are in the process of constructing a residence on Lot 9. As part ofthe construction 
on Lot 9, Hares have rebuilt aportion of the McCoy Ditch consistent with the specifications 
prepared by EHM Engineers ("EHM") of Twin Falls in a letter dated April 26, 1999, a true 
copy of which is attached hereto as Exhibit "A", and by this reference incorporated herein. 
Weyyaicin and the Foundation accept the rebuilt portion of the McCoy Ditch x,d release the 
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Hares from any existing or outstanding claims or liabilities relating to the McCoy Ditch 
reconstruction. 

3. As part of the consideration for thls Ageement, Hares, for themselves and their successors 
in interest, agree to maintain in perpetuity that portion of the McCoy Ditch which crosses the 
Hare Property so that it continues to deliver the water which is diverted from Trail Creek 
pursuant to the decreed water rights of Weyyakin and the Foundation. Such maintenance 
shall be undertaken by the Hares as reasonably directed by either Weyyakin or the 
Foundation. Regular maintenance of the McCoy Ditch shall be conducted within thirty (30) 
days of notice being provided to the Hares, in writing, by either Weyyakin or the Foundation. 
Hares' performance of such regular maintenance shall be excused during periods of time 
when weather or an act of God will not allow such repairs to be undertaken. However, upon 
the termination of such restricting event, Hares shall immediately undertake to accomplish 
the routine maintenance called for by either Weyyakin or the Foundation. In the event of an 
emergency or a future failure of the portion of the McCoy Ditch located on the Hare 
Property, or if water deliveries are impeded in that portion of the McCoy Ditch located on 
the Hare Property, Hares shall rectify the problem as soon as possible following observation 
by them, or upon receipt of notice, either oral or written, by Weyyakin or the Foundation. 
In the event that the Hares do not either (a) restore the operation ofthe system within twenty- 
four (24) hours after such emergency or failure is discovered so that irrigation water can be 
delivered, or (b) if the nature of such emergency, failure or impedance is such that the same 
cannot with due diligence be repaired or restored within such twenty-four (24) hour period, 
commence such repair or restoration within the twenty-four (24) hours and diligently pursue 
the same until completion, Wejyakin and the Foundation reserve the right to rectify the 
problem on their own. In such event, Hares agree to be responsible for all costs of repairing 
the McCoy Ditch, and to pay such costs within thirty (30) days after being billed therefor. 
If Hares or their successors fail to timely undertake the regular maintenance of the McCoy 
Ditch, either Weyyakin andor the Foundation may elect to do the maintenance and invoice 
the Hares or their successors as set forth herein above. 

4. Hares and their successors in interest agree to indemnify and hold harmless Weyyakin and 
the Foundation, and their successors, from and against any and all claims, suits, damages, 
costs, losses, findings, penalties, assessments and expenses of whatever kind or n+e in any 
manner proximately caused by the construction, operation, maintenance, repair, r&odeling, 
use or existence of that portion ofthe McCoy Ditch which traverses the Hare Property. Such 
indemnity shall extend to costs and attorneys fees incurred by either Weyyakin and/or the 
Foundation that result from the filing or institution of any such claim. This indemnification 
shall not, however, relieve or release Weyyakin or the Foundation from any liability arising 
out of or resulting from the negligence or wrongful acts of Weyyakin or the Foundation, their 
agents or employees, in exercising their rights under this Ageement. 

5. Weyyakin and the Foundation agree that so long as the Hares or their successors in interest 
abide by the covenants herein provided, the dwellings located on the Hare Property will not 
constitute an encroachment upon or otherwise affect the rights of Weleakin or the 



Foundation with regard to the easements described in paragraph 1 herein above. 

6. Nothing herein shall be construed as a waiver or relinquishment of Weyyakin's and/or the 
Foundation's rights to receive a flow of water through the McCoy Ditch sufficient to meet 
their collective water rights. Nothing herein shall be deemed to preclude or prevent 
Weyyakin's or the Foundation's asents' and employeesf right of ingress and egress now and 
in the future to and over the easement for the McCoy Ditch; however, as long as the Hares 
or their successors in interest abide by the covenants herein provided, such right of ingress 
and egress shall be limited to inspection of the McCoy Ditch. Weyyakin and the Foundation 
agree that a permanently buried pipe or conduit shall not be placed within the easement for 
the McCoy Ditch across the Hare Property unless it is done as a part of a project to pipe the 
entire McCoy Ditch &om Trail Creek to the delivery junction for the Weyyakin and 
Foundation properties. 

7. It is understood and agreed that any contractor or contractors employed by the Hares shall 
be agents of the Hares, and not an independent contractor, and Hares shall be liable as 
principal therefor. 

8. The failure or refusal of either party hereto, or their successors in interest, to comply with 
any provision herein by which they are bound to comply shall constitute a default, and shall 
entitle the non-defaulting party to either seek specific performance, or to terminate this 
Agreement and to seek damages from the defaulting party, or their successors, for such non- 
compliance. In the event any party hereto is required to initiate legal proceedings to enforce 
its or their rights under this Agreement, such party shall be entitled to recover all costs and 
expenses incurred therein, including attorney fees and costs. 

9. This Agreement shall be recorde,d in the Office of the Blaine County Recorder's Office and 
shall be construed and interpreted for all purposes as a covenant running with the land, 
binding the Hares and their succ:essors in interest. 

10. This Agreement contains the entire understanding and agreement of the parties hereto with 
respect to the subject matter hereof, and no prior written or oral agreement or understanding 
pertaining to any such rnztters shall be effective for any purpose. This AgreemeAit'may not 
be amended, modified, altered, changed, subtracted from or added to, except byan<greement 
in writing signed by all the parties to this Agreement, or their respective successors in 
interest. 

1 1. This Agreement shall be binding upon the heirs, successors and assigns of the parties hereto. 

12. This Agreement shall be construed in accordance with the laws of the State of Idaho. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and 
year first above written. 

" W E Y Y r n "  
WEYYAKIN RANCH PROPERTY OWNERS 
ASSOCIATION, INC. 

L 

Its: ~ r e s i w  

"FOUNDATION" 
IDAHO FOUNDATION FOR PARKS 
AND LANDS, INC. 

By: 

Its: 

"HARES" 

RICHARD HARE 

, r 

SUSAN HARE 
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STATE OF IDAHO 
)ss. 

County of iI / ~ w  

On the day of 1999, before me, a Notary Public, in and for 
said County and State, HARE, known or identified to me to be the 
individual whose name is subscribed to the within instrument, and acknowledged to me that he 
executed the same. 

IN WITNESS WHEREOF, I have l~ereunto set my hand and affixed my official seal the day 
and year in this certificate first above written. 

STATE OF IDAHO 

County of 

On the a day of , 1999, before me, r Notary Public, in and for said 
County and State, personally appeare SUSAN HARE, known or identified to me to be the 
individual whose name is subscribed to the within instrument, and acknowledged to me that she 
executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 
and year in this certificate first above written. 

STATE OF IDAHO 

County of Wih y. 
, 1999, before me, a Notary Public for the 

State of Idaho, known or identified to me, to be the 
President of ASSOCIATION, INC ., and the 

and acknowledged to me that 

AGREEMENT - 5 



such corporation executed the same. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and 

year in this certificate fist above written. 

STATE 

County 

On this f l  day of flw , 1999, before me, a Notary Public for the 
State of Idaho, ersonally appeared , known or identified to me, to 
be the o~TOA=~"N'~~"R'PARKS~LZSIDS,IYC.,  
and the person who executed the instrument on behalf of said corporation, and acknowledged to 
me that such corporation executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and 
year in h s  certificate first above written. 

LOU ANN YTURRI 
Notary Public 
State of Idaho 

1. 
Residing at 6 - 
My commission expires //-23 - J o o # 
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EXHIBITA 
Engineers, Inc. 

IN THF FEDS OF 

Carl' Stmmmel 
P.O. Box 4385 
Ketchum, Id 83 340 

Saturday, April 24', we inspected the reconstruction of the Weyyakins ditch at the Hare 
guesthouse. We observed an earthen ditch between 1.6 and 1.9 fea deep and 4 to 8 fcet wide. 
The architectural ditch section had not been constructed 

1 

I The following are our comments regarding that construction. 

1) The reconstructed dirch depth nms between 1.6 and 1.9 feet from flowline 10 top of bank. 
The bottom of the reconstructed ditch width was benveen 4' - 0" and 4' - 4". The top 
was between 8' - 0" a d  9' - 0". 

These sections w i a  a smooth earthen bouom are hydraulically capable of canying 11.87 
cfs. 

2) The area between the ditch and the house has been fiIled relieving my concerns on 
leakage h the dirch. 

3) We did not observe the methods of materials used to wnstfuct the ditch. Zr appears that 
native materials were used and that thest were adequately compacted durinp plecemenr. 

1 However, as with all new construction, there are no vegetation roots, which would aid in 
I soil protection from erosion. 9- 

- 
W e  calculate a velociry of a.pproximately 2 fcet per second for tbis section. This will 
displace fmer clay and silt particles - leaving heavy sands and gavels. 

4) Based on a hydraulic slope of 0.002 Wfl we calculate the heboard ax the upstream 
property linb to be 101.62 (100.62 + 0.19) = 0.24 feet. This is controlled because an 
existing downstream section at 95 feet fktn the upstream prop- line is operating at a 
hydraulic head elevation of 100.62 feet (BM centerline road at east fence linc). 

1 621 Nor th  Coll5ge. 93ir.c 100 - Twin Fells, Idaho 83301 - (208) 7344888 FnX 73&6(349 1 
W w d a  Of?%=* 0v;cding 5th Sx and 1 n AT. Ke:ch*m. Idaho 82340 - (2061 7263578 

516 S Cepkml Pw.harb.  S :e  201 Bo,se. Idaho 9 3 7 E  - (2061 386-9170 

RPR t6 ' 9 9  13:40 2B87346043 P R G E - E a z  
n 

Exhibit 5 



APR 29 ' 9 9  8 : @ 5  F P O M  R P T  T W I N  FRLLS T O  12887269752 PRGE.0D9 /@12  

EHM ENGINEERS P E  83 

5 )  The ditch section submitted in your April 22nd faxed to me contained 6 inch- of p v e l  
an EPDM or clayrnax 200 liner and dccotative block. 

If these items are installed in the existing ditch section wihout further excavation or fi11, 
it is my opinion that the ditch will not have suEcient capacity to safely transmit 11.87 
cfs. 

6) Conclusion 

1) I recommend a minimum of 6 inchcs of fieboard at 11.87 cfs. Tbe 4/24/99 
consauc~cd sections provide onIy 3 hchcs at some places. The entire bank of  the 
ditch should be raind a minimum of 3 inches for a 6 foot ividth dong the entire 
length of the ditch. 

2) if the finer, gravel, and Kchitecrural block sections are to be added to the ditch 
they should be installed so as to confonn TO the 24 inch depth shown on the 
~ r c h i t e c ~ l  ditch sections. Adding these to the existing Bitch results in 1.1 to 1.4 
feet of total depth and a 2 fwt bottom width. 

If you have any questions pleasc call. 

EHM Engineers, Lnc. 

Gary F- Bukett, P.E. 

cc: Gary Slette 

2897346849  ?QGE-283 
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JAMES P. SPECK 
DOUGLAS J.  AANESTAD 
BENJAMIN W .  WORST 

Don K. Weilmunster, President 
Idaho Foundation for Parks and lands 
5657 Warm Springs Avenue 
Boise. Idaho 83712 

SPECK & AANESTAD 
A PROFESSIONAL CORPOIWT1ON 

ATTORNEYS 

120 EAST AVENUE 
POST OFFICE BOX 987 

KETCHUM, IDAHO 83340 

June 7,1999 

TELEPHONE 
( 2 0 8 )  726-4421  

FACSIMILE 
(208)  726-0752  

Re: Agreement - Weyyakin Ranch Property Owners 
Association, Inc./Idaho Foundation for Parks and Lands1 
Richard and Susan Hare - McCoy Ditch 

Dear Don: 

Enclosed is my client's check payable to the Foundation in the amount of $4,000, a copy 
of which was previously forwarded to you with the above-referenced Agreement for signature. 
The Agreement has now been signed by all parties and forwarded to the office of the Blaine 
County Recorder to be recorded. 

Thank you once again for your assistance for bringing this matter to a mutually 
acceptable resolution for all parties. 

Sincerely yours, 

SPECK & AANESTAD 
A Professional Corporation 

JPS:jal 
Enclosures 
cc: Client (wlencls.) 

Gary Slette (wlencls.) 

James P Speck 1 
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JAMES P. SPECK 
DOUGLAS J .  AANESTAD 
BENJAMIN W .  WORST 

SPECK & AANESTAD 
A PROFESSIONAL CORPORATION 

ATTORNEYS 

120 EAST AVENUE 
POST OFFICE BOX 987 

KETCHUM, IDAHO 83340 

June 7, 1999 

Blaine County Recorder 
206 1" Avenue South 
Suite 200 
Hailey, Idaho 83333 

RE: Agreement - Weyyakin Ranch Property Owners Association, 1nc.i 
Idaho Foundation for Parks and Lands, Inc./Richard and Susan 
Hare 

Dear Madam: 

Enclosed please find an Agreement, together with our firm's check in the sum of $30.00 
for recording same. Please mail the original back to our office after recordation. 

Thank you. 

Sincerely yours, 

SPECK & AAhESTAD 
A Professional Corporation 

.'' Jean A. Lath& 
Assistm-t tc James P. Speck 

Enclosure 
cc: Client 

Gary Slette /' 
Don Weilmu ter P" 
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