IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAH:

IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

Ident. Number:

A37-00457A

Date Received: 10/26/1988
Receipt No: 5004884R%
Received By:
NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW
1. Name: THOMAS M. ROBERTSON 208-734-1224
Address: P.0O. BOX 525
TWIN FALLS, ID 83303-0525
OR
Name: DAVID M. BERENSON, PHILIP ZIMET AND 208-734-1224
Address: DOUGLAS BRADSHAW, TRUSTEES
ELEANOR REINHEIMER WILL
P.0O. BOX 525
TWIN FALLS, ID 83303-0525
2. Date of Priority: MAY 01, 1883
3. Source: TRAIL CREEK Trib. to: BIG WOOD RIVER
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
04N 18E 7 SW SE BLAINE
5. Description of diverting works:
24’ CONCRETE WEIR, HEAD GATE, DITCH
6. Water is used for the following purposes:
Purpose From To C.F.S (or) A.F.A.
IRRIGATION 04,01 11,01 4.800
7. Total Quantity Appropriated is:
4.800 C.F.S8. (and/or) A.F.A.
8. Total consumptive use is 200.0 Acre Feet Per Annum.
9. Non-irrigation uses:
S/30 COW-CALF PAIRS
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10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
04N 18E 19 NE NW IRR 40.0
SE NW IRR 40.0
Section Acres 80.0
Total Acres 80.0

11. Place of use in counties: BLAINE

12. Do you own the property listed above as place of use? NO

13. other Water Rights Used:
TRUSTEES UNDER WILL OF ELEANOR REINHEIMER

14. Remarks:

WATER IS IN PART LEASED TO IDAHO PARK FOUNDATION.
EXCESSIVE IRRIGATION FLOW FACT SHEET ATTACHED.

15. Basis of Claim: DECREED
Case Number:
Court :
Decree date:

Decree Plaintiff Vs Decree Defendant
A37-00457A Page 2 Date: 02/4;/(99
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16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read an
understand the form entitled "How you will receive notice in the Snake Ri-
Basin Adjudication." (b.) 1I/We do do not wish to receive and
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:
Date:
State of Idaho )
) SS.
County of )
Subscribed and sworn (or affirmed) before me this day
of 19
Notary Public
Seal
Residing at
My Commission Expires
A37-00457A Page 3 Date: 024@%/89
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Form tlo. 42-1409 (2) a 1/88

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION Ident. Number A 37-00%5 f]—
OF RIGHTS TO THE USE OF WATER FROM Date Received SO~ 26-FK
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number oo 8 5 5’
= NOTICE OF CLAIM
TO A
00T 25 icss WATER RIGHT

ACQUIRED UNDER STATE LAW

o AO"‘ Gn"CG‘
Please type or print clearly Thomas M. Robertscon or Douglas Bradshaw,

David M. Berenson and Philip Zimet, Trustees
1. Name of Claimant () ynder the Will of Eleanor Reinheimer, Phone 208 )  734-1224

—deceas

Mailing Address Box 525, Twin Falls, Idaho Zip 83303-0525

2. Date of Priority (Only one (1) per claim) May 1, 1883

3. Source of water supply (a)  Trail Creek
which is tributary to (b) Big Wood River

4. a. Location of existing point of diversionis: Township __4 N.  Range 18 E. Section _7

____1/aof _SW y/a0f SE _ 1/4,Govt.Lot, _E-rBM, Countyof __ Blaine

Additional points of diversion ifany: None

b. If instream flow, beginning point of claimed instream flow is: N/A

Township Range Section , 1/40f __ 1/40f 1/4,
Govt. Lot ______ B.M,, County of

ending point is: Township Range Section , 1/4of _____1/40f
__ 1/4 Govt.lot __ B.M, County of

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of eachwell. 24' wide concrete weir with splash boards

in Trail Creek; concrete head gate behind weir servicing transmission ditch which

carries claimants water and water of others for distance of approximately L mile

to concrete division box which divides claimants water into claimant's,ditch which

carries claimants water an additional distance of @xﬁr\rﬁté Y% place of use.
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6. Water is claimed for the following purposes:

(both dates are inclusive) (cfs) (acre feet)
For Trrigation purposes from 4-1 to 11-1 amount 4,800 or
For Stock Water purposes from _4-1 to 11-1 amount or
For purposes from to amount or
For purposes from to amount or
7. Total quantity claimed (a) 4.800 (cfs) and /or (b) (acre feet)
8. Total consumptive use claimed is 200.0 acre feet per annum.

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of
livestock Etc) 30 cow-calf pair

10. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (example: D for Domestic)
in the corresponding place of use below. See instructions for standard symbols.

TWP | RNG [SEC NE 1/4 NW 1/4 SW 1/4 SE 1/4 Totals
NE1/4] NW1/4 [sW1/4 [SE1/6|NE1/6 [NW1/6 |SW1/6] SE1/6INE1/6INU1/4 [5W174 [SE1/6 | NE1/4]NW1/4 [SWA/4 [SE1/4
4 N. |18 E4 19 40 40 80
=
JF
Total number of acres irrigated 80
11. In which county (fes) are lands listed above as place of use located? Blaine
12. Do you own the property listed above as place of use? Yes No X
If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described above.

See attached sheet #3 orNone ( )

14. Remarks:

See attached sheet #1

aﬁ? % ;30
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Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile
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15. Bagsis of Claim (check one) Beneficlal Use ____ _ Pgsted Nolicz License Parmit o
Decree _X
If applicable provide IDWR Water Right Number ___ 37-0457
Court. Case Number Decree Date

Plaintiff vs Defendant  Frost Decree

16. Signature (s)
(a.) By signing below, |/We acknowledge that [ /We have received, read, and understand the form entitled
“How you will receive notice in the Snake River Basin Adjudication." (b.) {/Wedo __X _ donot
wish to receive and pay a small annual fee for monthly capies of the docket sheet.
Number of attachments

For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
and correct.

’ 3 S 2]
Signature of Claimant (s) é Z Z;m dn :73 . ;E Eﬁ éB/‘g;;y\ % Date 0 0705/_9;’ 27 / qgj

Date
For Organizations: |do solemnly swear or affirm thati am
Title
of , that | have signed the foregoing
Organization
document in the space below as of

Title Organization -
and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent 5
Title and Organization Date
State of Idaho/or )
) SS.
County of Twin Falls )

Subscribed and sworn (or affirmed) before me this & }‘M

s SHARON BENEFIELD otary Puble
T NOTARY PUBLIC - STATE OF IDAHO Residing at
S Residing at Twin Falls, Idaho
My Commission Expires 5/19/92 My Commission Expires

Please Print Name

7. .Nogice of App(_earance: Thomas M. Robertson of the firm of . .
Notice is hereby giventhatl, Coleman, McIntyre, Ritchie & Robertsomwill beactingas attorney at law on behalf

of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above

should be mailéeg to ms a?t E\tﬁwg Mﬁﬁ"%ﬂ@l‘ & ROBERTSON
signature __By: (_ Adpnge_ 57 f N{/?W/{/r/

Address Box 525, Twin Falls, Idaho, 83303-0525

pate Oc7o0er Y. 195

VARG
I %, <O

Last Name /?O (4@}”73@ Ident. Number

Copies White-State, Yellow-Claimant



RECEIPT
For Monies Daid
to the
IDAHO DEPARTMENT OF WATER RESOURCES

Receipt No: C004884

Date: y5,30/88

Time: 134517
Received
From: .,/ EmaN, MC INTYRE
Type of Payment Program Acct Class Amount
ADJUDICATION FEE FOR THOMAS M. ROBERTSON 0410162 9337 6490 $130.00
Total $130.00
CHECK 08299
WR/NO: A37-00457
Idaho Department of Water Resources
Region: STATE Signature: z««ﬁ/ M‘_)
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ATTACHMENT NO. 1
14, Remarks.
Claimant, Thomas M. Robertson of the firm of
Coleman, McIntyre, Ritchie & Robertson is the attorney for
and makes this claim on behalf of the Trustees under the
Will of Eleanor Reinheimer, deceased, whose names are
Douglas Bradshaw, David M. Berenson and Philip Zimet. The
address of said Trustees is as follows:

c/o Zimet, Haines, Moss & Friedman
460 Park Avenue
New York, NY 10022
Said Trustees are the record owners of the real property to
which the water right herein claimed is appurtenant and
which property constitutes in part the property described as
the place of use in Item 10 above. Said Trustees acquired
in trust the property to which the water right herein
claimed 1is appurtenant by devise from Eleanor Reinheimer,
deceased.
The water herein claimed is in part leased by said
Trustees to the Idaho Park Foundation, Inc., an Idaho
corporation, whose address is as follows:
Idaho Park Foundation, Inc.
1020 West Franklin
Boise, ID 83702
The Idaho Park Foundation, Inc., 1is the record
owner of the real property which constitutes the balance of
the property described as the place of use in Item 10 above.
The Idaho Park Foundation, Inc., acquired said balance of
the property by devise from Eleanor Reinheimer. 422}?

Additional documents submitted with claim:

1. Fact Sheet for Excessive Irrigation Flows.,

*2:5 %,

4

4,
(Attachment 2) e/y 60

2. Attachment 3 (Response to Item 13).



ATTACHMENT NO. 2

Ident. No.

FACT SHELET .
for
Excessive Irrigation Flous
This. information is to be submitted with any application for permit or adju-

dication claim to water right for which the irrigation rate of flow requested/
claimed is more than .02 cfs per acre, One exception is that .03 cfs per acre

- is allowed for_up to five (5) acres.

Soil type and soil profile:

Soil water holding capacity:

Soil intake family (if known):

. Field slope:

Anticipated crops: Alfalfa Hay

Method ofjxrkﬁﬂiOn: Flood irrigation from head ditch

ADJUDICATION CLAIM ONLY:
Is this method of ‘irrigation the common local practice? yes

Have you changed the irrigated method -from the one first developed? no

If yes, describe.

Remarks Highly pOrous soil conditions require flood method for

traditional surface irrigation practices. Using this method the

4.8 cfs herein claimed is only marginally adequate to irrigate the

acreage shown in Item 10 above.




13.

ATTACHMENT NO. 3

~'.r/r_a//\, 77

-

Other water rights used at same place and for the same

purpose as described above.
a. For stock water purposes:

(1) Domestic Well;

(2) Spring, Sinks, location of
Book 2 of Water Rights, page 355 on
records of Blaine County, Idaho.
interest)

b. For irrigation purposes:

which recorded in
November 2, 1882,

(Undivided 1/2

(1) Big Wood River By-Pass Water.



L] x| 113 Main Ave. W., Suite 303

™ A 7 : P.0O. Box 485

John A. Rosholt BARKER Twin Falls, 1D 83303-485

onn A. £0sno T2 TTOYT 7T (208) 733-0700 telephone

Albert P, Barker ROSHOLT (208) 735-2444 facsimile

John K. Simpson & jar@idahowaters.com
Travis L. Thompson SIMPSON

Shelley M. Davis TLP 205 N. Tenth St., Suite 520

Paul L. Arrington : _ P.O. Box 2139

[] w Boise, 1D 83701-2139

(208) 336-0700 telephone

(208) 344-6034 facsimile
]alfm A Rosholr brs@idahowaters.com

jar@idahowaters.com

December 2, 2005

RE
Attn: Nick Treasure DEC 05 2005
Idaho Department of Water Resources (IDWR) 6Nt of we
1341 Fillmore Street, Suite 208 Sout

Twin Falls, ID 83301-3380

Re: Snake River Basin Adjudication (SRBA) Claims 37-457 A, 37-457 B

Dear Mr. Treasure:

My letter to you dated October 20, 2005, prompted a response from the attorneys for the
Idaho Foundation for Parks and Land (the Foundation) by letter to you dated November 10,
2005. T would offer the following three comments to the letter:

1. The Foundation’s claim of ownership of water right 37-457 is based on the theory
that it has acquired ownership by prescription. However, during all times subsequent to the
Foundation’s acquiring title to their property, water right 37-457 has been administered by the
water master of water district 37. Idaho code § 42-607 provides in pertinent part:

So long as duly elected watermaster is charged with the administration of the waters

within a water district, no water user within such district can adversely posses the right of
any other water user.

In view of this statutory provision, the Foundation’s claim of ownership by prescription is
without merit.

2. The Foundation claims there is no evidence that the Foundation’s use of the water
right has been permissive use. This is not true. Eleanor Reinheimer’s Will and the Decree of
Distribution entered pursuant to her Will expressly provides for the continued leasing by Myrle
Bowecutt of the Foundation property which implies the necessity of the continued use of the
water tight on the leased property so long as Bowecutt chose to exercise his right of tenancy. The
use of the water since 1977 pursuant to the Bowcutt lease has been consistent with the provisions

of the Will and Decree of Distribution by which both the Foundation and Trustees have been
bound.



As further evidence of permissive use [ am enclosing a copy of C.G. McIntyre’s letter to
Sharon Hubler dated April 15, 1977, in the last paragraph of which Mr. Mcintyre states some
arrangements will need to be made for the use on Foundation land (Parcel No. 2) of the water
included in the bequest to the Trust of Parcel No. 1.

3. The Trustees of the Reinheimer Trust were not parties to controversy between the
Foundation and the Weyyakin Ranch Property Owners Association and any representations as to

ownership of water rights or agreements entered into by the Foundation in connection with that
controversy are not binding upon the Trustees.

I believe that the preliminary director’s report should reflect the place of use of water
right 37-457 as set forth in both the Trustee’s claim 37-457A and the Foundation’s claim 37-

457B. However, the director’s report should reflect that title to water right 37-457 1s held by the
Trustees.

We remain available to confer in person or by phone at your request. Thank you for your
consideration of this letter.

Respectfully,

Attorneys For The Trustee
BARKER ROSHOLT & SIMPSON LLP

@&pt/ / /ZOS/MV/“

John A. Rosholt

encs.

c¢; Charles F Mc Devitt
Attys, Id Park Foundation

Douglas Bradshaw
Trustee

Thomas M. Robertson
Trust Attorney



PARRY, ROBERTSON, DALY & LARSON
LAWYERS

R, P. PARRY THE IDAHO FIRST NATIONAL BANK BUILDING

T.M. ROBERTSON ° F.0.BOX 52%

JOHN H. DALY uaia-ioae) TWIN FALLS, IDAHO a32301 YzizRHONE
BERT LARSON @o8) 7a3-3722
€. 6. McINTYRE

UOMN R. COLEMAN

THOMAS G. NELSDON

JOHN A, ROSHELT .

FREP B, DECKER April 15, 1977
AOBERT C. PAINE

J, EVAN RQRERTAON

. Ms. Sharon Hubler
Executive Director
Idaho Park Foundation, Inc.
1514 West Franklin
Boise, Idaho 83702

QUA FILE NUMBER

Re: Estate of Eleanor K. Reinheimer, deceased

Dear Ms. Hubler:

Thank you for your letter of March 29, 1977, and
a copy of the lease agreement with Mr. Bowcutt.

To keep you advised, I am enclosing herewith a capy
of the Petition for Distribution ¢f a Testate by Personal
Representatives. We will be forwarding this to Attorney Louis
Merlino, who represents the Personal Representatives in the
domiciliary proceedings in New York.

Also enclosed please find a copy of the Idahe Transfer
and Inheritance Tax Return filed for the estate. The return
has been accepted by the Idaho State Tax Commission.

We have been concerned about the rather casual legal
description of the Parcel identified as No. 2 in the Will of
Mrs. Reinheimer, which describes the area on which the home
and barn are located. We did have Jim W. Koonce, Professional
Engineer of Ketchum, Idaho, determine from maps obtained from
the Idaho State Highiway Department that the barn is located on
the property to be retained by the son, Howard Reinheimer and
his issue. Actually the barn is located 9.41 feet inside
the description of Parcel No. 1.

After the Petition has been accepted by the Court
and notice of hearing properly given, the Personal Represen-
tatives will obtain a Decree from the Court and then issue

a Personal Representative's Deed to Idaho Park Foundation,
Inc.

All of the water right is included in the bequest
of Parcel No. 1. Some arrangement for the use of the water

on Parcel No. 2 must be arranged. If you hawe any questions
at any time, please let me know.

CGM: k£

T va (= 2 R
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P.O. Box 485

John 4. Rosholt BARKER Twin Falls, ID 83303-485

jonn A. X0Sno (208) 733-0700 telephone

Albert P. Barker ROSHOLT (208) 735-2444 facsimile

John X, Simpson & jar@idahowaters.com
Travis L. Thompson SIMPSON

Shelley M. Davis LLP 205 N. Tenth St., Suite 520

Paul L. Arrington _ P.O.Box2139

| Boise, ID 83701-2139

(208) 336-0700 telephone

(208) 344-6034 facsimile

]O}HI A. Rosholt brs@idahowaters.com
jar@idahowaters.com R E
October 20, 2005 CEivgp
0CT 2 12
N 005
Attn: Nick Treasure Deparimep, ’

Idaho Department of Water Resources (IDWR)
1341 Fillmore Street, Suite 208
Twin Falls, 1d 83301-3380

Re: Snake River Basin Adjudication (SRBA) Claims 37-457A4,37-457B

Dear Mr. Treasure:

This letter is in response to your letter dated September 22, 2005, to David M. Berenson,
Philip Zimet and Douglas Bradshaw Trustees advising of IDWR’s proposed recommendation for
water right 37-457. David M. Berensen and Philip Zimet are now deceased and I have been
retained by the surviving trustee, Douglas Bradshaw, to represent the trustee’s interest in this

water right in the SRBA. Mr. Bradshaw is trustee of the trust established under the will of
Eleanor Reinheimer (the Reinheimer Trust).

1. Facts.

Both the trustee of the Reinheimer Trust and the Idaho Foundation for Parks and Land
(the Foundation) filed claims to water right 37-457. Your letter advises that the Department
intends to recommend that right 37-457 be decreed proportionally to acres owned by each
claimant. It is true that the place of beneficial use in 1987 and in subsequent years has been on
lands owned by the Trust and by the Foundation. However, the special facts and circumstances
under which the Trust and the Foundation acquired their respective lands clearly substantiate the
claim that the Trust is the owner of all of water right 37-457, notwithstanding that since

becoming the owner of this right, the place of use of part of the right continued to be made on
lands owned by the Foundation.

In 1976 and in years prior thereto the lands now owned by the Trust and the Foundation,
including all the water rights were under the common ownership of Eleanor Reinheimer who
died on April 9™ of that year. This land, known as the Reinheimer Ranch consisted of
approximately 115 acres located immediately south of the City of Ketchum. (The Ranch has



Idaho Department of Water Resources
Treasure
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since been annexed into the city of Ketchum). Appurtenant to the Reinheimer Ranch was 240
inches (4.8cfs) of water from Trail Creek with the priority date of May 1, 1883. Eleanor
Reinheimer’s Will dated December 28, 1973 and First Codicil dated November 19, 1974
(Ex.““A”) were admitted to probate in the Surrogate Court of New York County, State of New
York, on May 7, 1976. The ancillary administration for Fleanor Reinheimer’s Idaho real

property was then commenced in the Fifth District Court in and for Blaine County, Case No.
7902

Under Article Fourth E. of her Will, Eleanor Reinheimer directed her executors to divide
the Reinheimer Ranch into two separate parcels to be distributed to the trustees of the Trust and
to the Foundation respectively subject to the conditions that the trustees maintain the trust parcel
in its “present state” and that the Foundation retain its parcel in its “natural state.” Trustee
Zimet’s letter of 12/29/87 clearly sets out the Trust’s position. (Ex. “B”).

Pursuant to the Decree of Distribution the personal representatives for the estate
distributed Parcel 1, expressly including all the Trail Creek water right (right 37-457) to the
trustees of the Trust and Parcel 2 to the Foundation. (Ex. “C”). As a precondition for the
conveyance to the Foundation of Parcel 2, the Foundation executed and delivered to the personal
representatives an Acceptance of Terms of Will (Ex.“D””) by which it agreed to keep Parcel 2 in
its natural state. (The Will also provided all controversies concerning the composition of Parcels
1 and 2 would be decided by the Trustees).

At the time of Eleanor Reinheimer’s death, Parcel 2 as well as a portion of Parcel 1 was
being leased to Myrle Bowcutt. Pursuant to Article Fourth E.4. of Eleanor Reinheimer’s Will,
Myrle Bowcutt continued leasing the Reinheimer Ranch under the same terms and conditions as
he had done while Eleanor Reinheimer was alive. Therefore, even though the Trail Creek water
right had been devised and conveyed to the Trust, the Trustees were obligated to permit the
continued use on parcel 2 of that portion of the water which had historically been beneficially
applied to that parcel in order to allow Myrle Bowcutt to exercise his bequest to continue to farm
the ranch as he had before Eleanor Reinheimer’s death. Myrle Bowcutt continued to lease the
ranch until the summer of 2005 when he formally retired and relinquished his right to continue
farming the Reinheimer Ranch. (Ex. “E”). Therefore, since 1977 when the Foundation acquired
title to Parcel No. 2, the Trustees of the Reinheimer Trust have permitted a portion of the water
delivered under right 37-457 to be used to irrigate that Parcel. Now that Myrle Bowcutt has
relinquished his bequest to lease the property, the Trustees are withdrawing that permission and
intend to proceed with transferring that portion of right 37-457 to other land owned by a third

party, which they would have done in 1977 but for the rights reserved to Myrle Bowcutt under
Eleanor Reinheimer’s will.

The water cannot be transferred to the Foundation because the Foundation has agreed to
keep its land in its natural state which is inconsistent with the continued irrigation of the
property. That Eleanor Reinheimer devised all of right 37-457 along with Parcel 1 to her

trustees, reserving none of the right to Parcel 2, is indicative that she meant that “natural state”
was an unirrigated state.



Idaho Department of Water Resources
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II. Argument:

L.

II.

II.

IV.

At the time of Eleanor Reinheimer’s death in 1976 right 37-457 was appurtenant
to all the land now comprised by Parcel 1 and Parcel 2.

In 1977 the Eleanor Reinheimer Estate conveyed to the trustees of the Reinheimer
Trust together with Parcel 1 all of right 37-457.

After the Estate conveyed ownership of right 37-457 to the Reinheimer trust,
water delivered under the right continued to be beneficially used on both Parcel 1
and Parcel 2 with the permission of the Trust in order to allow Bowcutt to

effectively exercise the leasehold right granted to him under Eleanor
Reinheimer’s Will.

Under Idaho law the ownership by the Reinheimer Trust of right 37-457 from
1977 to the present is consistent with the fact that the use of the right had
continued to be located on land not owned by the Trust.

IIL. Legal Authority.

The seminal case regarding ownership of water rights used on land owned by another is
First Security Bank of Blackfoot v. State, 49 1daho 740 (1930). In First Security, a water user
(Reese) was decreed certain water rights in Custer County for use on lands owned (Section 31)
and not owned (Section 36) by him. At the time Reese’s predecessor made the appropriation, the
land in Section 36 was unsurveyed lands of the United States. This land, after survey, passed to
the State of Idaho, however Reese continued to occupy the land as a lessee. Reese thereafter
conveyed title to the land in Section 31, and all of the water rights appurtenant for lands in both
Section 31 and 36 to the First Security Bank. At about the same time, the State had conveyed the
land in Section 36 to the Wood Livestock Company. The Bank then sought to transfer the water
rights from the land in Section 36 to lands owned by the Bank. The Department of Water

Resources denied the Bank’s proposed transfer so the Bank filed an action with the district court.
The district court reversed the Department.

In affirming the district court’s decision, the Idaho Supreme Court explained the

following:

The First Security Bank does not own the land on which the water it

desires to divert has heretofore been used, and hence the appellants urge that the
commissioner of reclamation and the district court had no right to consider its
application. We believe this position to be untenable for this reason. It is well
settled in this state and elsewhere that a water right is a property right. [citations

omitted]. One of the valuable incidents of this property right of which the owner

cannot be deprived is the right to use it where he will and to change its place of
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use, providing always that by such use or such change in the place of use the
rights of others are not adversely affected.

* % %

The second point raised on this appeal involves the question of whether a

water right may be perfected by a lessee of state land for use in connection with
that land.

The trial court found that the water right in question here was not initiated
either by the State or the Wood Livestock Company, the present owners of the
land. As near as we can determine from the record, and the court so found, it was
initiated by the predecessors of Reese and Ziegler while the land was a part of the
public domain of the United States. Since that time the land on which the water

has been used has been owned by the State of Idaho and since 1919 by the Wood
Livestock Company.

Water may be appropriated for beneficial use on land not owned by the
appropriator and this water right becomes the property of the appropriator. . . .

This court has repeatedly held that a water right is not necessarily
appurtenant to the land on which it is used and may be separated from it, and this
is the general rule. . ..

If the water right was initiated by the lessee, the right is the lessee’s
property unless the lessee was acting as agent of the owner. There is no reason
why a lessee of state land should be excepted from this privilege.

First Security Bank, 49 I1daho at 744-46 (emphasis added).

Although the Bank had other lands it wished to transfer the water rights to, the Court
upheld the general principle that a person can perfect a water right, and own that right, even
though it is used on lands owned by another. The Idaho Supreme Court, in In re Rice, 50 Idaho
660 (1931), further acknowledged a water right’s severability from the land to which it is
appurtenant: “The water is subject to sale and transfer, as real estate. The right to its use cannot
be denied, and it may be used upon land to which it was first made appurtenant or upon other
lands to which it might become appurtenant.” 50 Idaho at 666 (emphasis added).

It follows that if a water right can be perfected on lands owned by another, there is no
reason why ownership of a water right and the underlying land cannot be split as well. The
Idaho Attorney General’s Office reached this same conclusion in an opinion given in 1988
concerning the question about issuance of stockwater right permits to landowners who lease their

land to others for grazing purposes. In that opinion, the deputy attorney general cited First
Security Bank and noted:
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Thus, a bifurcation of ownership of the land and of the water right used on the
land is allowed under Idaho law. See also, Sanderson v. Salmon River Canal Co.
Ltd., 34 1daho 15 (1921); Sarret v. Hunter, 32 1daho 536 (1919).

1988 Idaho Op. Atty. Gen. 41.

Therefore, presuming the facts surrounding the original conveyances of the Trust Parcel
and the Foundation Parcel are resolved as the Trustee claims they should be (i.e. the water rights
were passed to the Trust, not to the Foundation), it is our opinion that the Trust is the owner of
the subject water rights even though they have been partially used on to the Foundation Parcel.

There is nothing in Idaho law that prohibits a bifurcation of ownership between the land and the
water rights.

IV. Conclusion.
Based upon the information herein provided, we ask that IDWR recommend to the SRBA

Court that claim #37-457A be decreed to the Reinheimer Trust and that Claim 37-457B be
recommended for dismissal.

We are available to confer in person or by phone at your request. Thank you for your
consideration of the letter.

Respectfully

Attormeys For The Trustee
BARKER, ROSHOLT & SIMPSON LLP

BY gmuu A ﬂﬂ;“‘“‘rj

JOHN A. ROSHOLT

cc: Charles F. Mc Devitt
Attys, Id Parks Foundation

Douglas Bradshaw
Trustee

Thomas M. Robertson
Trust Attorney
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- I, ELEANOR REINHEIMER, a vesident of and domiciled
in the County of New York and State of Mew York, do hereby

‘make, publish and declare this as and for my Last Will and

" Testament.



'Property be disposed of as follows:
(v I direét.that my E#écutors di#idg'”my
fdaﬁo Property" into the folloWiné two parcéls:

A parcel of land situate in and being'in the Northeast
quarter of the Northwest quarter (NE 1/4 NW 1/4) Section 19
- in Blaine County, Idaho, bounded and described as follows:

BEGINNING at the southeast cornery of said NE 1/4 NW 1/4
and along the easterly line of said NE '1/4 NW 1/4 of Section
19 a distance of 600 feet; thence west and parallel with the
southerly line of NE 1/4 NW 1/4 of Section 19 a distance of



800 feet; thence scuth and parallel to the easterly line of
NE 1/4 NW 1/4 of Section 19 a distance pf 000 feet and thence
east along the southerly line of NE 1/4 NW 1/4 of Section 1§
6C0 feot point or place of beginning; excepting therefrom,
however, the right of way of U. S, Highway 93.

Including a2lso 240 inches of the waters of Trail Creek
dating from May 1, 1883, and alsoc an undivided one-half"
interest in a certain Spring, the location of which is
regorded in Book 2 of Water Rights, Page 355, on November 2,
1882. :

PARCEL NO. 2

A1l the rest and remainder of "my Idaho Property" nct

specifically bounded and described in Parcel No. 1.

(2) I direct that my Trustees shall, for

"the duration of the trust created by the provisions of ARTICLE

" NINTH, retain Parcel No. 1 in its present state’without any

"chéngé or'aiteration, to be used by my-son during his>lifetiﬁ¢
:ahd by his issue him surviving, and at the time thé principal
::of the trust created by the pro§isi6ns of ARTICLE NiNTH are,
i;distribﬁted,'Parcgl No. 1 shall be conveyed to my issue then
'Eiliving provided they will agree to retain the same in its pre;
E%sent state (except for repairs and maintenance) and, in the
wevent my said issue_éhould not so agree, then and .in such an
“event I give, deviserand bequeath the same, in the samé manner

“and to the same extent as Parcel No.- 2, except that the Idaho

fiPark'Foundakion,:Inc{ shall maintain and keep the present

I structures as a museum.

(3) I give, devise‘and bequeath Parcel No.

:'2, to the IDAHO PARK FOUNDATION, INC., 2263 Warm Springs Avenue

Boise, Idaho,.if it agrees to keep the 'same in its natural .-
state énd agfeés, further, nof to cause any structurés to be
erected thereon, and pravided,.howevef,-that such devise énd
bequest shall be subject to easements thereon so that there
shall be free and total access tc and from Parcel No. 1, ahd
subject to the terms and conditions of of Division 4 of this
Article. - _

- ' (4) 1If MYRLE RPOWCUTT shall survive me and

4,



shall,vat the time of my death,_ﬁe fhe.léséee‘of éﬁy portion -
cf Parcél No. 2, I direct that during said MYRLE BOWCUTT's
lifetime, the foregoing provisions of thié Part shall be
subject to said MYRLE BOWCUTT's continued leasing of such
porticn thereof on -terms similar to those which shall be in
existence at the time of my death.

- V (5) Tb effectuate all of the foregoing
~provisions of this Part, my ExecutorS‘and my Tru;tees are N
.authorized to procure any surveys which they, in their sole -and
absolute discretion, shali deemjadvisable. I- further direct
;that the decisions of my Executors and/or my disinterested
iTrustees shall be binding with respect to any and all céntro—
‘fversies concerniﬁg the composition of my Idaho Residential
.Property,,fhe extent of the aforementioned easements, and the

" ‘rights of MYRLE BOWCUTT.



documents, such securities or other documents).at any time hcid

by them.

The foregoing powers shall be supplemental and not exclusive

it being my intention that my Executors and my Trustees shall

have all of the general powers of fiduciaries, and, in addi-
tion, said special powers and cother powers reasonably to be

implied therefrom or necessary for the proper exercise thereof:

/ None of said powers shall be construed-to limit in any manner

i ‘any other thereof.

IN WITNESS WHEREOF, 1 ‘have hereunto set my hand and

: g
it seal this g% day of December, 1973. . o :

];}EL@B @\(i;\é ',‘-_'QL‘,U:“ g (L.S.)

Eléanor Relnhelﬁer - Testatrix

| WITNESSES :
;:' /7 , V74
“l / a.(ufziﬂ ///;a,/1

@M ke P
I 17« /W@O 4/? G

The foregoing instrument was, on the date thereof,

5 signed, sealed, published and declared by ELEANOR REINHEIMER,

i the Testatrix above mentioned, as and for her Last Will and
Testament, in the presence of us, who, in he;'prgsence, at her

s request, and in the presénce of one another, have hereunto

"subscrlbed our names and residences as attestlng witnesses;
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DRAFT

December 29, 1987

CERTTFIED MAIL -
RETURN RECEIPT REQUESTED

Ms. Hope Kadlng

President |

Idahe Park Foundation, Inc.
1020 West Franklin

Boise, Idaho : 83702

i

Re: 'Estate of Eleanor Reinheimer

Dear Ms. Kadihg:

As Executors of the Estate of Eleanor Reinheimer, and
Trustees of the trust established thereunder, David Berenson,
Douglas Bradshaw and I, having met with you and Larry Leisure
on December 2, 1987, wish to. set forth for the written record

and, in doing, so, expand our letter of September 25, 1987, to
the effect that'

(1) iWe are unanimously opposed to “annexation® by
elther Ketchum or Sun Valley.

(2) EWe believe that the phrase "in its natural state”
means just that ~ that is, after Merle Bowcott
retires, the land should revert to its pre-famm state.

(3) ?In any event, we feel that "natural state"
includes neither a soccer field nor a bike path.
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! * DRAFT

December 29, 1987

CERTIFIED MAIL -
RETURN RECEIPT REQUESTED

Ms. Hope Kading

President i

Idaho Park Foundation, Inc.
1020 West Franklin

Boise, Idaho : 83702

Re: ! Estate of Eleanor Reinheimer

Dear Ms. Kadihq:

As Executors of the Estate of Eleanor Reinheimer, and
Trustees of the trust estahlished thereunder, David Berenson,
Douglas Bradshaw and I, having met with you and Larry Leisure
on December 2, 1987, wish to set forth for the written record

and, in doing; so, expand our letter of September 25, 1987, to
the effect that:

(1) ‘We are unanimously opposed to "annexation" hy
either Ketchum or Sun Valley.

(2) %We believe that the phrase “in its natural state"®
means just that - that is, after Merle Bowcott
retires, the land should revert to its pre-farm state.

(3) iIn any event, we feel that "natural state"
includes neither a soccer field nor a bike path.
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PENSONATL REPRESENTATIVES' DEBED

bouglas Bvadshaw, David M. Berenson and Pliilip
Zimet , Verconal HNepresentslives undar uhm'will of Bleanor
Reinhelwer, deceasad, do herxelky Grant, Sell and Convey Lo
wha Idalio Park Foundation, Inc.. whose address is 1514 West
FrankLlin, HNoise, xdnho, 83762, all wdghl, &itle, intsrest
and eslbtate of Lhe décedent, Eleanbr Reinheimer, at the time

of her deatli, and all right,'title and interest that the

¢sltate way have subscquently acguired by opération of law

or obtherwiseae, in and Le Lhae real properby situated in the

County of Blaine, State of Idaho, degscribed as follows:

e &W 1/4 858 174, Seetion 18; Wax Lok No. 1157 in
NwWw )/ 4 the 1/4, Section 19, Tax Lobka 1642 and 1643

in N 174 NW l/4; and Tax Lobks 1637, 2033 and 2034

in the 8B 174 NW 1/4 of Section 19, all in Township 4
Morth, Range 18 Bast, Bolse Meridian.

A parcel ol land situate in and being all thalk
part of Lot ) of Section LYy, Townshilp 4 mnorth,.
Range 180 Baslk of the Dolse Meridian, Blaine County,
Idahe, bounded and described as follows:

neginning at the northeast corner of Lok 1 of said
gebkion 19; then west along the north line of said
Secklion 19 a distance of 20.4 Leelt, more or 1ess,
ke a polnt in +the easterly right-of-way line of
U.8. ttighway Neo. 933 Lhence scubloasterly along said
casterly rvight—-of-way line of highway a distance of
144 LYeal, more or lass, ‘Lo a point in the cashk

lina of sald Lot 1 of Secbtion 19; that is 142,3
Faat, morae oy less, a distant south, mecasured

along sald east linae, from the northeast corner'of
spald Lot L of seobiovn 19; thenee noulh alonyg Lho
casgl line of gsaid Lot 1 & distange of 142.3 feel,
morae or less, to the polnht of hegluning; containing
an area of .04 of an aore, more or less§.

Trcapl: )

A parcel of land situate in and being in the NE 1/4
NW 1/4 of Secklon 1%, Township 4 North, Range 18
East, Boise Meridlian, Blaine Counly, Idaheo, -
boundced and desaribed ag follows;:

JIAGINNING alb the southeast corner of said NE L/4
NW 1/4; thence noxth and along the a@asterly line
of soaid ME 1/4 NW 1/4 of section 19 a distange
of G600 foel; thensce westh and parallel with tie
gouthexrly line of NE L/4d wWw 1/4 of secbion 19

a dintance. of 600 fecel!) Uthenee south and parallel
Lo the easterly lina of NE 1/4 NW 1/4 of Scction
19 a distance ©f 600 feel and thence cast along
the southerly line of NE L/4 NW 1/4 of Sagtion

19 GUO feer te the place of beginning,

I




Mo have and ta hald, a;l'and singular the’abové
E‘) mentloned and described premisces, together with the appur-
| tenances-unto Eha ldahe Park Foundatlon, inc., its chcessors
and assiygns fore evel; DPROVIDIED, nowmvﬂu, thalt tthis deed has
been execulbed upon Lhe agreement oi the Idaho Parxrk Foundaticn,
Inc. Lo keep.the premises in ite natural'state, and ity agree—
ment further,; not Lo sauge any structures to be ereckted thereon,
as said agreemants were required by the - Last Will and Testanent
of Eleanor nejnhe'imer,' decrased, as a condition to the execulbion
Sf this Deed: and PROVIDED FURTHER, that this conveyance is
s subject to easements upon gaid premises so thak there shall
ba free and total access to and from the'Parcel of land lact
hereinabove described as an exception herefrom, and subjecth
further toe Lha provislons of subparagraph 4 ©of Article Founfn
of the Will of Eleanor Reinheimer, which is on file wi th the
pistrict Court foc Blaine County, Hailey, Idaho, és Cagsn ﬁo.
7902, which Will is hexebLy inc¢orporaced by relference and
whieh W%ll provides that if Myrle Bowcutt shall survive Eleanor
Reinheimer and ac¢ the tilme of herx deéth, be the ‘lesseaa of any
portion o§ LheApremises hexelnabove fixst describved that ﬁleanor
Reinﬁeimer direcks thalt duriny said Myrle howcubt's lifetime
the bequest ol the premises hereinabove firxst desoribed shiall
be subjeck to said Myrle Bowcutt's continued leasing of such
'portlon thereof on térma sinmilaxy to - -those thch €hall be in_
exislence al bthe time of the death of Kleanor Reinheimex.
DATED Lhis i day of v‘d/;H;' s 1977,

ESTRYT OF CLEANOR REBLNHIEMER,
DPECEALEL -

"6’{/(&?6@ Lo im((_r 7

cuglas Hradshaw,

r Ay g ! R en kaks
S

Davxd 1.7 Hérenson,
Personal Representakiva

At

epresentativa




L STALE OF CALIFORMIA )
1 o=sw.
County of }
. ] s ) :
o this o7 day of . ; in the yeaw 1377,
Lbefors ma, the uwndervsigned, a Nolary Public in and fur salid
County and State, pergonally appezred Douglasg Bradshaw,

known to me to ba tha person whose name iLs subscribed to

thie wikthin instrunent as Personal Hepresentative, and acknow-
ladyged Lo ma Lthabk he sxzcecuted the same as such Personal.

Representative. 1
IN WITNESS WHEBREQF, I have hereunto set my hand

and affixed my official seal, the day and .year in this certifi-

cate first. albove writlen., . st

L. - . Ve
N P ST
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County of Hew York ) '
on-this W/ day of iiéliﬂnm;_' in the year 1977,

Eefore me, khe undersgignhed, a Notaty'PubL;c Lﬁ and for saild

County and State, persenally appeared Philip Zimet, known

teo me Lo be the person whese name 18 subscribeéd to the within

instrument as Persenal Repregentative, and acknowledged

to Ao thalb he akecuted the sawme as 5£ch Fersonal Represantative.
IN WITNESS WUERBOR, I have hereunto set my hand

and year in this certifi-

and ‘afLfixed my officlal seal, the day)<//,
’ )‘:-('c, -—[ﬂ 2

cabke Firske ahove written. Py
' Xt
" NOTARY PUBLIZ FOR NBW YORK
Louls MERLING o Yotk

. public, §iaie o
' rlotury Mo 3

4-79003500
g County ¢
fog tn Now York A N
cgcrev(«':‘-‘h\: Ex;llﬂ TAoich 90y 197.3‘ -




STATE ©F MEYW YORY i
. PR
County of ﬂ;~u«?ﬂ"dh- } -7
— 14
v
N £l s - g 1. L . .
Oon thas s cay ol g&éE143 4 in the year 1977,
vefore me, the undersiynsd, a Netery PPublic in

Zounty and Stage,

anown Lo me L3 bhe tho

the within inpntrumsat

Iedged to me zhat he vxeoucod the same as gueh Personal
’ Reprzesentative.,
. IR WITHRESS WHERBWE, [ hawe hercunto set my_hand
and offived my official seal, tlwr day and year in chis ceztifi-
i »' . cate firet above writlun.
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and
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PERSONNL REEPKGSENTATLYR'S DEED

ongglas Bradshaw{.bavid.ml Barensen and Philip
4imet, Fersonal Representatives undexr the Will of mléanor
Rainheimer, déceased, do hexeby Grant; Se¢ll and Convey to
Payid M. Berenson, Philip Eimel and Ddugiaé Bradshaw, Trusteesg
U/W of Eleanor Reinheimer, decea=zed, whose malling address
i in care qf Zimet, Haineg, Moss & Goedkind, Attorneys

at Law, 460 Park Avenue, New York, New York, 10022, all

 right, title, inkerest and eéestate of khe decedent, Hleanox

Reinheimer, at the time of her death, and all right, title
and interest that the estate may have subgeguently acguired
by opuratﬁon eL law ox dthcrwise, in avd t¢o the real properbty
sltuated in the Cguﬂtywa Blainé, Stalbta of Idaho, desoribked
as Lollowg: . . i

e o

A parcel of land sibtuate in and being in the NB 1/4
wwW 1,/4 of Section 19, Townahip 4 NMorth, Range 18
Fast, Boisce Meridlan, bBlaine Gounty, Idaho, bounded
and described as tollows: ‘

) BEGINNING alt the southeast cdoiner of said NBE 1/4
MW 1/4; thanga north and along the easterly line
©f 2aid HE 1/4 NW 1l/4 of gS=e¢bion 19 a distances
of 600 feet; thence west and parallel with the
Southetrly Line of NE 1/4 NW 1/4 of Section 19
a digbhance of 600 feet; bthenae south and parallel
to thae eastarly line of NBE 1/4 NW 1/4 of Seotion
19 a distance of €00 fect and thence cast along
the sovutherly line of NE 1/4 BW 1/4 of Section

18 600 feel Lo the place of beaginning.

—

In¢luding 240 inches of the waters of Trail Cyeck
dating from pMay 1, 1883, and also an undivided
one-half interest in a certain Spring, the location
of which is recorded in Book 2 of Waker Rights,
Page 355, on Hovembar 2, 1882, records of Blaine
County, fdaho.

Exgepk,

That part of the East half of tha northwest guarter
of section Nineteen, Tovnshilp Foux MNoxrth, Rangse
Righteen Bast, Belse Meridlan, described am follows:

‘Beginning at a polnt § 2°18' W. 1l03X.2 Lfeet from

the guarter section corner common to Sections

18~19 In =said township and range, running thence

€ 35°40' w. 378 fleel thenwe N 44°50' W. 89 fcet,
thence W 40°30' Bast 375.3 £t. Lo point of bkbeginnlng, -
containing 0,406 acres., : .
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Algo Except,
faginning At a point on the N & 8 center line

of sald Seckicon 19, whieh ig S 0°38' W. 973 feat
from the gquarter secetion courner sommon toe sectiony
18 and 19 aforesald the&nce 8 0°348' W. on sadid
center line 876 feelb, Lhence N 21%°47' W 500 feet,
GChenca Morth 25%40' Eask 454 feebt bto point of
beginnihyg, wontadning 1.9l acxes. '

Also Except

RECFIp SF Tand 66 feat wide, being 33 feet on
either aide of centexr. line of said road as sur-
veyed, across the N.K.1/4 N.W,1/4 of Section 19,

Township 4 North, Range 18 Last, Boise Meridian,
Blaina County, Idaho.

Deginning at Statlon 30-/-60 of the Sawtooth Park
Highway Survey, which station is approximately

1380 feet Exom the noxrth l/4 corner of Section

18, Township 4 NHorth, Range 19 Tast, Boise Meridian;
thenoce running in a general south east direction
upproximately 1780 feebt to stakion 48-/~40 of

gaia survey, vhich stacion ls approximately 1385
feet from the norxth 1/4 gorner of Sectlion 13,
Pownship 4 North, Range 18 Bast, Boise Merxridian,

as shown on the offlolal plate of gaid Bawtoobh
rpark Highway Survey on File in the affice of the ’
NDaepartment of Public Worka ©£ the State of Ydaho.

.'170 hold the hexeinabhove described premises for
the duration of the Trust created by the provisions of aAxtiecle

NINTH of ithe Will of Eleanor Reinhelmex, which Will is on

£ile in Lhe office of the Distriok Court of Blaine County,

. Halley, Idaho, Casza rio, 7992 which Will is hereby incorporxated

by reflercnoe and toe hold the heveinahbava degscribed premises
in its present state without any éhgnge cr alteration, to be
used by lloward E. Reinheimér,. Jr,, during his Lifecime and
py nis issue him surviving, end ak the time the principal of
the trush ¢reated by the provisiaonag of said axticle NINTH of
gaid Will of EBleanor Reinheimey are diglributed, the hexein-
above described premises s2hall be conveyed to the issue

of BEleanox Reinheimer then living provided they will agrea
to rebkain the same in lis present stata (except for repairs
and ma1nbenan;e) and, in the gvent said issue ahiould not

go agree, bthen'and in suceh an avenkt, the hereinabove described
premises shall be distributed to the Idahe Park Foundation,

Inc,, L1£ Lt ayrees to keep Sald harelnsbove described premises

*
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agrees further not to ocause any structures to be erected
'eﬁcePt that the Xdaho Park Foundation, Inc., £hall maintain
and keep the present structuces as a museum,

2 l'.‘
Dated thig W\ L ddy of _ ! , 1977,

ESTATE OF DLEF\NOR REIWHEIMER,

DECEASED,
I 315;??$¢5 &’“42;2:

oy # 2
uglass Br&dshaw,
Pergonal Representative

FPersonal Representative

BY ;2&; . b1. ’
. A ATl

Personal Kepresentative

STATE OF CALLFORNLA

T e, e

County of <" i ;
on thie . |z - ¥ day of _{,__u Y
a NoLary rublic in and for said

)
)} B8,
)
h in the year 1977,

before me, the undersigned,

County and State, personally appearsd Douglas Rradshaw,
me Lo ba the person whose name i=s subscribed to

a8 Personal Representative,

known to

the within inatrumant
Lo me that he éxecu&ed'the same as sugh Peraonal Representative,

. IN WITNESS WHBREOK,; I have hereunto set my hand
and affixed my offlcial seal, tthe day and year in thilas certdfi-

cate f£irst above writtén.

Cverrerenn.. . :_‘c:‘//.'“'“ e ,_o//
. . > v
| : DI At - NOTARY DUBL:G FOR CALIFORNY '
i "FLO!-L £ HAlME 3 -
Yty b uy ' G t
;.0 1 (E(lﬁ I/l‘l.'"l.)l\:l).'l."‘:‘nN”I t
: RIACCTE o :
. : Wy c«n.uu'uu Saitiras Apelt 3. MMI ) v
109'vv¢00060¢f¢d'74Vyowaa+- J

and acknowledged
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STATE OF NEW YORK y oo
. ' ) ss.
County of New York B
con thids f day o 2 //ﬂ’ in the yeax 1877,

beFora me} tha undergaiygned, a Nolary Fublic in and for said

County and Stalte, personally appeaxred Philip Zimet, known

to méd to be the person whosg name i3 subgceribed to the withiﬁ

ingtrument aé Feraonal Repregentativae, and acknowledged

to me that ha execurted the same as such Personal neprésenta;ive.
I WYPNESS WHEREOF, I have hexeunto set my‘hand .

“and affixed my official seal, the day and ycax in this certifi-

cate firet above writben. .

ﬁﬁTﬁRY‘PUELIC FOR NEW YORK

W§1s NELIHIO
L,f:u;‘ s of Viow York

MNotary ';‘D 4175003500

’ Caunly
lad tn Bluw Yok
Cuu?:l‘::llfgn E)‘thn Mo 30, V97

STATE OF NEW YORK. )
‘ . , . )l asa.

councy oﬂxﬁﬂuuﬁﬁﬁﬁ )
On this o/g__’- day of /744 . in the year 1977,
befiere me, the undexsigned, & Nobkaxy Publie in and for mald
Céunty and State, persconally appearxed bavid M. Berxrenson,
known to ma to be tha parson whose name i3 subscribed to .

the within instrument as Faersonal Repragentative,; and acknow-
ledged to me'that he executed the gsame ag guch Pexrsonal
renresenkbative. .

TN WITNEéS WHEREBOI', L have lhereunto set my hand
and .affixsd my offlcial sexrl, the dsy and year in thig certifi-

cate fivst above writgen.

\g;:wdﬂﬂri~q /<¢T #;q///

NOW: PUBT.-IC FOR&’\” W YORK
LYW AR 140 A
[V i f‘&‘. \.\c\.‘:ﬂ“A(‘ . clhl Yere

!u r3 YR
Txtade wl ay “,.., Yoru v,gu by

CPoam pour~ Foporpe Mogeeh 30 108 7

Cmd e
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T e g R
3 Ra.chax_d Verter, Secratary
4
5 .
SYATE OF IpAHQ)
&6 ) s=.
County of ada )
7 . Toef .
. On this'gﬁlifday of January, 1977, before me, the
R undersigned Notary Public in and for sai

d atate, personally -
ter, known to me to be
whose nomes are subseyibed to the foreqoing

the President angd Sgcretary respectively of
k Foundation, Ing., a corporation, and acknowledged
ey cxecubted the same for the purpnses and

Appeared Hope Kading and Richard vet

the persons

g lnstrument as
the I1dano Par

Lo ‘me- that +th

10 B
Consideration

~Ons therein expressed, and as the act and doed of
2 Said corporation.
o 11 0ra
i, IN WITNESS WHEREOF, I have hereunto set my hand and
23 12 5€al the day and year -in this certificate first hereinabove
vy Wrilttan,
40 e : . . .
=B5R 13 , . &
¥533 /{/ . W;
thig M At AL it
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APRIL 16, 2005

TO:

IDAHO PARKS FOUNDATION FOR PARKS AND LANDS
5657 WARM SPRINGS AVENUE

BOISE, ID

83716-8700

ATTN: SHARON HUBLER

FROM:

MYRLE BOWCUTT
4424 N 1325
BUHL, ID

83316

RE: REINHEIMER RANCH

1 FORMALLY RELINQUISH MY LIFE TIME LEASE OF THE REINHEIMER
RANCH BACK TO THE IDAHO FOUNDATION FOR PARKS AND LANDS,
EFFECTIVE ,9‘ —— SO e D4

MYRLE BOWCUTT

[B0sd, A Lpe

M— v

NOTARY PUBLIC
LESLIE ELLSWORTH

© LESLIE ELLS ;Z wloe wﬁ"
* Naotary Public "
State of Kaho LeseTE  SUstdonrif
D NOTARy (OR STATE OF 10OHO

Resz DG v BUHL
£ XPIRES: 7’”«27 g, 2og




McDevitt & Miller LLp

Lawyers

420 W, Bannock Street
(208) 343-7500 P.0O. Box 2564-83701 Chas. F. McDevitt
(208) 336-6912 (Fax) Boise. Idaho 83702 Dean J. (Joc) Miller

November 10, 2005

RECEIVED
Via U.S. Mail NOV 4
Idaho Department of Water Resources (IDWR) Qv 1 % 2005
Attn: Treasurer Department of Water pe

1341 Fillmore St., Ste. 208 Southem egion' "
Twin Falls, ID 83301-3380

Re: Snake River Basin Adjudication (SRBA) Claims 37-457A, 37-457B

Dear Mr. Treasurer,

This letter is in response to the communication dated October 20, 2005 received by you

from Barker, Rosholt & Simpson LLP on behalf of sole surviving Trustee of the Trust established
under the will of Eleanor Reinheimer.

1. Facts. In the communication received by you from the legal representative of the
Reinheimer Trust, no evidence of any agreement with anyone concerning the Water Right that
is the subject of the matter in controversy, evidencing permissive use by what the Trust now
claims is their ownership of water right 37-0457.

There is no evidence of any claim having been made to that Water Right by the Trust
since the conveyance of parcel 2 to the Idaho Foundation for Parks and Lands in 1977.

A draft of a letter dated December 29, 1987 submitted by the Trust, in their
communication there is no claim made by the Trust that they own Water Right 37-0457 (there
is no evidence in the Foundation of the receipt of that communication) but is simply an attempt
ten years after the conveyance to the Foundation of Parcel 2 to try to define what, in their
opinion, “natural state” meant. They conclude that at least it does not mean the soccer field or a
bike path (a copy of that document is appended).

The 1daho Foundation for Parks and Lands since 1977 has exercised dominion and
control over the water obtained under and pursuant to Water Right 37-0457; it has maintained
the McCoy Ditch which conveys the water to the Reinheimer Ranch; it has rebuilt when it was
destroyed the diversion from Trail Creek of the water under Water Right 37-0457; it has
publicly and as a matter of record claimed the ownership and been acknowledged to be the
owner by the Water Master, the District Court, the disputant parties along the McCoy Ditch as
evidenced by Settlement Agreements filed of record in Blaine County; and the lawyers who now
represent the Reinheimer Trust. The Foundation has since 1977 exercised control of Water
Right 37-0457 to the exclusion of all others; has paid all taxes, assessments and fees; has



Idaho Department of Water Resources (IDWR)
November 10, 2005
Page 2

maintained the diversion of the water pursuant to Water Right 37-0457 and has defended in

Court and through negotiation the Foundation’s ownership of Water Right 37-0457 and the
easement appurtenant thereto.

Submitted herewith are affidavits of Don K. Weilmunster and Sharon Hubler. Mr.
Weilmunster has been a Board Member of the Idaho Foundation for Parks and Lands since 1977
and the President of that organization since 1993 and has dealt with the Reinheimer Ranch
based upon his ranching experience throughout the period of time in question. The affidavit set
forth Mr. Weilmunster’s understanding and those things that have happened within his certain
knowledge evidencing the Foundation’s ownership of Water Right number 37-0457. Ms.
Hubler has been the Executive Director of the Idaho Foundation for Parks and Lands since prior
to 1977 and continues in that capacity today. As such, she dealt with the Reinheimer Ranch,
maintenance of ditches, re-establishment of diversion, correspondence and communication with
the Water Master, communication with the Idaho Department of Water Resources as well as
the neighboring subdivision who assisted in the maintenance of the McCoy Ditch. Ms. Hubler

submits the evidence of the Foundation’s exclusive exercise of control of Water Right 37-0457
since 1977 to the exclusion of all others.

2. Legal Authority. Paragraph FOURTH E(3) of the Last Will and Testament of Eleanor
Reinheimer executed on the 28th day of December, 1973 reads as follows:

(3) L give, devise and bequeath Parcel No. 2, to the IDAHO PARK
FOUNDATION, INC., 2263 Warm Springs Avenue Boise, Idaho, if it agrees to
keep the same in its natural state and agrees, further, not to cause any structures
to be erected thereon, and provided, however, that such devise and bequest shall
be subject to easements thereon so that there shall be free and total access to and

from Parcel No. 1 and subject to the terms and conditions of Division 4 of this
Article.

Cleary the language “keep” in its natural state speaks in the present tense the state and
condition in which Reinheimer Ranch parcel number 2 was at the time the will of Eleanor
Reinheimer was executed. As paragraph E(4) of the same Will directing that MYRLE
BOWCUTT shall during his lifetime have the “continued leasing” of those portions that he had
at the time of his death.

No interpretation of this language could meet the stained attempt of counsel to say that
it refers to a non-irrigated, pre-farmed condition. The Personal Representative’s Deed conveying
the property to the Idaho Foundation for Parks and Lands incorporates that Will by reference:

(4) EMYRLE BOWCUTT shall survive me and shall at the time of my death, be
the lessee of any portion of Parcel No. 2, I direct that during said MYRLE
BOWCUTTs lifetime, the foregoing provisions of this Part shall be subject to
said MYRLE BOWCUTT's continued leasing of such portion thereof on terms
similar to those which shall be in existence at the time of my death.
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As the affidavits of Sharon Hubler with exhibits and Donald K. Weilmunster with
exhibits point out, since 1977, the Idaho Foundation for Parks and Lands has held itself out and
controlled Idaho Water Right 37-0457; has paid all fees, taxes, and assessments of any kind or
nature assessed and imposed on that water right; has maintained the McCoy Ditch which is
essential to the conveyance of the water represented by Water Right 37-0457; and has

reconstructed at significant cost and expense the diversion in 1987 from a washed out condition
to convey the water into the McCoy Ditch.

The Reinheimer Trust did agree in 1999 to pay “the Trust’s cost of ditch maintenance

share based on the percentage of water utilized on the Trust Land” (exhibit to Weilmunster
Affidavit).

Water Right 37-0457 is a property right capable of ownership through prescription is
long represented by Idaho case law which remains the rule today. Clearly the Idaho Foundation
for Parks and Lands has met the essential elements of title through prescription and is the owner
of Water Right 37-0457.

The law in the State of Idaho relative to prescriptive title to water and the nature of
water right is succinctly set forth by Justice Shepherd in Gilbert v. Smith at 97 1daho 740, to-wit:

Prescriptive title to water, which is real property, may be acquired by adverse use
for five years. Pfleugerv. Hopple, 66 Idaho 152,156, P.2d 316 (1945); Mountain Home
Irr. Dist. V. Duffy, 79 Idaho 435, 440, 319 P.2d 965 (1957). Such use must be open,
hostile, exclusive, continuous and under claim of Right. See Carringtonv. Crandall,
supra; Pfleuger v. Hopple, supra; McGlochlinv. Coffin, 61 Idaho 440,103 P.2d 703 (1940);
Headv. Merrick, 69 Idaho 106, 203 P. 2d 608 (1949); Village of Fairview v. Franklin
Maple Creek Pioneer Irr. Co. 59 Idaho 7, 79 P.2d 531 (1938); Frost v. Penfold, 44 1daho
651,258 P. 534 (1927). Those elements of prescription must be shown by clear
and convincing evidence and the burden to do so was on the claimant. Loosli v.
Heseman, 66 Idaho 469, 162 P.2d 393 (1945).

This remains the law in the State of Idaho and was the law in 1977 to date.

The foregoing notwithstanding, the 1daho Department of Water Resources proposed
settlement of the issue by decreeing to the Trust that portion that was used on the Trust

property and to the Idaho Foundation for Parks and Lands that that was used upon Parcel 2 the
Foundation property.

The Reinheimer Trust has taken no action to evidence ownership or a claim to
ownership in and to Water Right 37-0457 and cannot now having laid in the weeds for more
than 25 years, while the Idaho Foundation for Parks and Lands exercised dominion and control,
paid all assessments, taxes and costs of the water right, of McCoy Ditch, the diversion and the
protection of the easements necessary for the operation of the water right from third parties
infringing upon those easements, claim that it had granted some permissive use to the then
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lessee of the property . Water Right 37-0457 is the property of the Idaho Foundation for Parks
and Lands through prescription.

We stand ready to confer with you at such time and place and in such manner as you
deem appropriate.

Respectfully,

Attorneys for Idaho Foundation for Parks and Lands

McDEVITT & MILLE
o

CFM/lc
Enclosures
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4 DRAFT

December 29, 1987

CERTIFIED MAIL -
RETURN RECEIPT REQUESTED

Ms. Hope Kading

President X

Idaho Park Foundation, Inc.
1020 West Franklin

Beise, Idaho : 83702

Re: ! Estate of Eleanor Reinheimer

Dear Ms. Kadihg:

As Executors of the Estate of Eleanor Reinheimer, and
Trustees of the trust established thereunder, David Berenson,
Douglas Bradshaw and I, having met with you and Larry Leisure
on December 2, 1987, wish to. set forth for the written record

and, in doing; so, expand our letter of September 25, 1987, to
the effect that:

(1) ‘We are unanimously opposed to "annexation" by
either Retchum or Sun Valley.

(2) %We believe that the phrase "in its natural state"”
means just that - that is, after Merle Bowcott
retires, the land should revert to its pre-farm state.

(3) In any event, we feel that "natural state”
includes neither a soccer field nor a bike path.
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AFFIDAVIT NO - 2005
Depéliu‘g,_, Ko Water
Outhern Hegi’gne%

STATE OF IDAHO )
:SS

County of Ada ) OR‘G'NAL

Don K. Weilmunster, being first duly sworn on oath deposes and states as follows:

1. I make this affidavit based upon my own personal knowledge.

2. [ have been a Board Member of the ldaho Foundation for Parks and Lands since
1977.

3. I have been the President of the Idaho Foundation for Parks and Lands since
1993.

4. Throughout my tenure as a Board Member and as President, [ have dealt with the

operation of the Reinheimer Ranch and the maintenance of that Ranch in the natural condition in
which it was given to the Idaho Foundation for Parks and Lands by the Reinheimer Trust in
1977.

5. Throughout this entire period of time, the Idaho Foundation for Parks and Lands
has claimed ownership of water right number 37-0457 with priority date of 5/01/1883, and has
exercised control of that water right, performed all the functions of ownership including the
maintenance of the McCoy Ditch which transmits the water to the Reinheimer Ranch and
beyond, the negotiation with Weyyakin Subdivision who also use the McCoy Ditch; and the
defense of claims by homeowners who have claimed some title in and to the Ditch.

6. In my capacity as President of the Idaho Foundation for Parks and Lands, I have
had occasion at least on an annual basis to deal with Mr. Bradshaw, Trustee of the Reinheimer

Trust. At no time in our discussion of the Reinheimer Ranch or problems that were incident to



the Ranch, the dwelling houses or barn, did Mr. Bradshaw claim any ownership or interest in or
to water right number 37-0457 on behalf of the Reinheimer Trust.

7. I was indeed surprised when the Reinheimer Trust filed a claim to the water right
and the Snake River Basin adjudication, and subsequently filed the assertions they have filed
with the Idaho Department of Water Resources.

8. I had occasion to request of Mr. Bradshaw the payment by the Reinheimer Trust
of a portion of the expenses that the Idaho Foundation for Parks and Lands was experiencing in
connection with its ownership of the water right in that a portion of the water was being used by
the Reinheimer Trust with the permission of the Idaho Foundation for Parks and Lands. Mr.
Bradshaw indicated that he felt any contribution made by the Reinheimer Trust should be limited
to the volume of water that they used which he estimated to be no more than 15 percent of the
total water right (see Exhibit 1 appended hereto). At no time in those discussions did Mr.
Bradshaw claim any ownership in and to water right number 37-0457, but simply indicated a
willingness to pay some money as a “user” of water from that water right.

9, In 1997, 1998, and 1999, Mr. Slette of Rosholt, Robertson & Tucker engaged in
negotiations resulting in documents clearly setting forth the ownership by the Idaho Foundation
for Parks and Lands of water right number 37-0457, which were filed with the Blaine County
Recorder, so their participation in a claim of ownership on the part of the Reinheimer Trust was
indeed surprising.

10.  The Idaho Foundation for Parks and Lands is and has been without question the

owner of water right number 37-0457 since 1977 when the Reinheimer Ranch was deeded to the

Idaho Foundation for Parks and Land.



11.  Further affiant sayeth not.

Dated this Cl “_“ day of November, 2005.
e

Donald K. Weilmunster

STATE OF IDAHO )

:$8
County of Ada )

On thisq_m: day of November, 2005, before me l_pf L C hagaine , @ notary public,
personally appeared Donald K. Weilmunster known or identified to me to be the person whose
name is subscribed to the within instrument, and ackngivledged fo me that he executed the same.

/(." ( r""\ e
Notary Public for IDAHO
Residing at:  £hice
Commission Exp.: G -2
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@I;Ddshaw

International, Inc.

Nov. 1, 1999

Mr. Don Weilmunster
IDAHO FOUNDATION FOR PARKS AND LANDS

5657 Warm Springs Sve.
Boise, Idaho 83712
Dear Don,

| received your fax outlining the total cost of maintaining the McCoy Ditch over the
years. With the accumulated water assessments the total is $28,573.99.

You and I discussed this on my last trip to 1daho and I agreed to pay the trust’s share
based on the percentage of water utilized on the trust land. As neither one of us is able to
come up with the exact percentage, I would like us to agree on 15%. At that rate the Trust
owes the Foundation $4,286.10.

I€ you will kindly returm the $5,000.00 check along with the Note I sent you earlier I will
send you a new check for the proper amount.

I hope this is satisfactory.

Best personal rcgards,

9409 Bulfalo Avenve, Rancho Cucamonga, CA 91730
(309) 476-3884 (B00) 421-6290 Fax: (309) 476-3616

Exhibit 1



RECEIVED
NOV 14 2005

Depariment of Water Resou
Southem Region roos

AFFIDAVIT

STATE OF IDAHO )

ORIGINAL

Sharon Hubler, being first duly swormn on oath deposes and states as follows:

1. I make this affidavit based upon my own personal knowledge.

2. At all times herein set forth, [ was and now am the Executive Director of the
Idaho Foundation for Parks and Lands, a non-profit corporation. Idaho Foundation for Parks and
Lands is fully qualified under §501(c)(3) of the Internal Revenue Code, and organized and
existing under the laws of the state of Idaho.

3. In 1977 , the Trustees of the Reinheimer Trust conveyed to the Idaho Foundation
for Parks and Land that certain real property known as the Reinheimer Ranch, excluding
therefrom the dwelling house and barn. The Idaho Foundation for Parks and Lands undertook the
care, operation, and control of the ranch and its constituent elements.

4. It is now and at all times was the understanding of the Idaho Foundation for Parks
and Lands upon the conveyance of the Reinheimer Ranch property that the Foundation owned
water right number 37-0457 with a priority date of 5/1/1883 for 4.80 cfs necessary for the
irrigation and the maintenance of the Reinheimer Ranch in its then natural condition, and from
that date forward, the Idaho Foundation for Parks and Lands claimed ownership and title to the
water right to the exclusion of all others and undertook to exercise maintenance, operation and
control of the water right and the McCoy ditch which conveyed the water incident to that water
right from Trail Creek to the Reinheimer Ranch and beyond it to the Weyyakin Subdivision who

owned water right number 37-0289.



5. In 1987, the diversion from Trail Creek was destroyed and the water was no
longer being conveyed in the McCoy Ditch to Reinheimer Ranch or beyond. The Idaho
Foundation for Parks and Lands undertook the expenditure of $16,000.00 for the replacement of
the diversion structure in order to obtain the water incident to water right number 37-0457 (see
Exhibit 1 attached hereto).

6. Subsequent to that date, the contractor who performed the work sued the
Reinheimer Ranch as the owner of water right 37-0457 for additional work performed. The suit
was in the Fifth Judicial District of the state of Idaho in and for the County of Blaine, case
number 14543 which the Idaho Foundation for Parks and Lands defended as the named owner of
water right 37-0457, all of which is a matter of public record (see Exhibit 2 attached hereto).

7. The Idaho Foundation for Parks and Lands worked with the Weyyakin
Subdivision to maintain the McCoy Ditch which in 1998 and 1999 again developed severe leaks,
breaks, and other limitations on its ability to convey the water, all of which required the
expenditure of significant sums of money from that date to the present time (see Exhibit 3

attached hereto).

8. The maintenance of the McCoy Ditch has cost the Foundation for Parks and
Lands in excess of $12,719.20.

9. Certain encroachments occurred on the McCoy Ditch which interfered with the
operation of the McCoy Ditch and the ability to realize and use water right number 37-0457,
which resulted in claims being made by homeowners and exercise of claims of ownership to
portions of the ditch based upon building permits that had been issued by the City of Ketchum,

Idaho. These homeowners included Kassebaum, Hare, and others, which required defense of



title to the McCoy Ditch and the easement appurtenant to water right number 37-0457 (see
Exhibit 4 attached hereto).

10.  The settlement with certain of those homeowners was memorialized in written
agreements in which present counsel for the Reinheimer Trust participated, acknowledging that
the Idaho Foundation for Parks and Lands was the owner of water right number 37-0457, which
settlement agreements were filed of public record in Blaine county Idaho (see Exhibit 5 attached
hereto) and gave notice to all of the claim of ownership of water right number 37-0457 by the
Idaho Foundation for Parks and Lands. At no time was this ownership contested by the
Reinheimer Trust or any other entity.

11.  The Idaho Foundation for Parks and Lands worked with the Idaho Department of
Water Resources and the Water Master charged with the delivery of water under and pursuant to
water right number 37-0457, the Water Master acknowledged the Idaho Foundation for Parks
and Lands as the owner of water right number 37-0457 (see Exhibit 6 attached hereto). At no
time was this ownership of water right number 37-0457 contested by the Reinheimer Trust or
any other entity.

12. Idaho Foundation for Parks and Lands in compliance with the Snake River Basin
adjudication filed its claim to water right number 37-0457 and was shocked and surprised when
the Reinheimer Trust filed its claim, which they had never asserted up and to that date. The
Reinheimer Trust has not exercised any assertions of control or interest in or to the water right
number 37-0457 and the lawyers presently representing the Reinheimer Trust have participated
in documents in 1999 evidencing the ownership of that water right by the Idaho Foundation for

Parks and Lands (see Exhibit 7 attached hereto).



13, The Idaho Foundation for Parks and Lands has continued to date to exercise
control of the water right 37-0457 and is the owner thereof (see Exhibit 7 attached hereto).

14.  Further your affiant sayeth not.
Dated this ﬂ th of November, 2005.

S{mww uw%/u

Sharon Hubler

STATE OF IDAHO )
'Ss

County of Ada )

On this z day of November, 2005, before me (" | / d= F ﬂ Azwﬂ‘ a notary public,
personally appeared Sharon Hubler known or identified to me to be the person whose name is
subscribed to the wi ment, and acknowledged to me that he executed the same.

O e O

f57 &, 42

HIEREITY Notary Public for IDAHO

t.y o f i: ':Lv‘.': Residing at: s Soxe—e—<—

A @;“-.f .,o".vfy $ Commission Exp.: /& yevs / Dol
‘%“‘ 00'00000" s“\v s






> UMEK CONCRETE CONSTRUCTION ( STATEMENT )

BELLEVUE, IDAHO 83313
DATE%K‘{/]. / /0 /557

(208) 788-3828
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TERMS: AMOUNT ENCLOSED $
PLEASE DETACH & RETURN THIS PORTION WITH YOUR REMITTANCE

/" DATE | INVOICE NO. / DESCRIPTION | CHARGES | CREDITS BALANCE
BALANCE FORWARD | ' '

éd el “;‘_fﬂ«u /7 Z/a//,dgaf :

l
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+ [ ]
. :
\. 5 J
FORM 301-2
PAY LAST AMOUNT
; . . ) o IN THIS COLUMN

UMEK CONCRETE CONSTRUCTION

Exhibit 1
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POST OFFICE BOX 2720

TELECOPIER
(208) 343-9492

*ALSO ADMITTED IN OREGON

March 10, 1989

Mr. Don Weilmunster

Ms. Sharon Hubler

Idaho Foundation for
Parks and Lands

1020 W. Franklin Street

Roise, Tdaho 83702

Re: Umek v. Idaho Foundation for Parks and Lands.

Dear Don and Sharon:

Enclosed please find your original file on the Trail Creek
Diversion Structure. Also enclosed please find my proposed
Order for Judge Alban to sign and a copy of the letter which I
have sent to Gale Roberts.

I was a pleasure to meet and work with both of you on this
file and I am pleased that the result was simple in straight
forward, even though the circumstances were a bit unusual. ‘

Very truly yours,

Michael T. Spink

MTS:pj
enclosures

Exhibit 2



REBECCA W. ARNOLD
ELEANORE S. BAXENDALE®*
CHRISTOPHER J. BEESON
PAUL J. BUSER

JEFFREY C, FEREDAY
RAYMOND D. GIVENS
JAMES D. HANSEN
JUDITH K. MOLCOMBE
KENNETH R. MECLURE
CHAS. F. MCDEVITT

LEQ EDWARD MILLER
PATRICK J. MILLER
TERRY L, MYERS

STEVEN L. OLSEN
KENNETH L. PURSLEY
MICHAEL T, SPINK
CONLEY WARD

JAY L. wEBS

*ALSO ADMITTED IN OREGON

Gale Roberts

LAW OFFICES

GivENS, McDeEvITT, PURSLEY, WEBB & BUSER

SUITE 200, PARK PLACE
277 NO. 6TH STREET
POST OFFICE BOX 2720
BOISE, IDAHO 83701

March 10,

United States Department
of Agriculture

Soil Comservation Service

121 North River

Hailey, Idaho

Re: Umek Construction vs.

83333

TELEPHONE
{208) 342-657

TELECOPIER
(208) 343-9492

1989

Idaho Foundation

for Parks and Lands.

Dear Mr. Roberts:

Thank you for being available to testify at the trial
scheduled for March 8th in this matter.
was unable to proceed at trial, Mr. Umek agreed to dismiss the
lawsuit. It was my understanding, however, that he will
continue in his efforts to persuade the Soil Conservation
Service to release the $3,500.00 because the work added-up to be

adequate.

Because the Plaintiff

In any event, I appreciate your cooperation and willingness
to be available for trial.

MTS:pj

Very truly yours,

.

Michael T. Spink

¢cc: Idaho Foundation for
Parks and Lands
Don Weilmunster

Exhibit 2



REBECCA w. ARNOLD

AW OFFICES
GiveNs, McDevVITT, PURSLEY, WEBB & BUSER

SUITE 200, PARK PLACE

ELEANORE S. BAXENDALE® ‘
CHRISTOPHER J. BEESON 277 NO. 6TH STREET

PAUL J. BUSER
JEFFREY C. FEREDAY
RAYMOND D. GIVENS
JAMES D. HANSEN
JUDITH K. HOLCOMBE
KENNETH R. MSCLURE
CHAS. F. MEDEVITT
LEC EDWARD MILLER
PATRICK J. MILLER
TERRY L. MYERS
STEVEN L. OLSEN
KENNETH L, PURSLEY
MICHAEL T. SPINK
CONLEY WARD

JAay L. weEBB

*ALSO ADMITTED IN OREGON

Mr. John
P.0. Box
Bellvue,

POST OFFICE BOX 2720
BOISE, IDAHO 83701

March 10, 1989

Umek
117
ID 83313

TELEPHONE
(208) 34a2-657

TELECOPIER
(208) 343-9492

Re: Umek v. Idaho Foundation for Parks and Lands.
Case No. 14543

Dear Mr. Umek:

Enclosed please find a copy of the Order which I have
submitted to Judge Alban pursuant to vour agreement and
stipulation with Don Weilmunster at the trial of this matter. I
am sending a copy of this letter and the Order to Steve Boller
for his file and for his review.

When the Judge called the case, he asked if you were ready
to proceed. You indicated that you were not, and I acknowledged
that it would not be fair to require you to proceed under the
circumstances, but asked the Court to enter an award of costs
and attorney's fees occasioned by the delay. The Judge seemed
inclined to do this and asked ycu if you would be willing to
proceed based upon that condition. At that point, you and Don
Weilmunster held a conference off the record regarding the
problem with the Soil Conservation Service and you indicated
that you were not inclined to pay the Defendant's costs and
attorneys' fees in a case of this magnitude.

When we went back on the record, you and I represented to
the Court that we were willing to dismiss the case, with
prejudice, provided that you would not be required to pay the
Defendant's costs and attorney's fees. The Judge asked me to
prepare an Order to that effect. I am writing this letter to
you directly because, technically, I believe you are appearing
on your own behalf at this point in the proceeding.

Exhibit 2



Mr. John Umek
March 10, 1989
Page 2

I will ask the Judge to provide each of us with a copy of
the Order once it is filed with the clerk.

Very truly yours,

NSy

Michael T. Spink
MTS:pj
enclosure
cc: Steve Boller w/encl.
Don Weilmunster
Idaho Foundation for
Parks and Lands
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Reinheimer’s water right is #37-0457 with a priority date of 5/1/1883 for 240 inches or
4.80 c.f.s. Weyyakin's right {as shared on the McCoy ditch) is #37-0289 with a priority
date of 5/1/1883 for 350 inches or 7.0 c.f.s. The length of the McCoy ditch is
approximately 2.5 miles. The ratio on cost of repairs is 41% to the Foundation and 69%,

to Weyyakin.

There were numerous neighbor complaints and a large blow-out occurred in 1997. We
then were faced with about a 40-foat section that had been built upon. The bills from

1997 to 1999 reflect the increased costs, in both material and labor as well as legal ‘costs
engendared by the situation.

Ditch repair expenses:

1999

1999

1999
1999
1999
2000
2001
2002
2003
2003
2004
2004
2004
2004

6/4
6/29
7/12

“r

nr

8/15
8/15
mn
1117
12/24
1/27
2/23
3/19
12/13

#1068
#1086
#1104
#1105
#1106
#1309
#1503
#1570
#1917)
#1942)
#1960)
#1975)
#1987)
#2126

For a total of

$ 1,713.41 (for 1997) (Weyyakin)

$ 1.436.50 (EHM Engineering)

$ 2,549.54 (Rosholt, Robertson & Tucker)
$ 3,065.16 (S. Erwin Excavation)

$ 842.55 (Bruce Lium, Ph.D.)

$ 342.90 (Weyyakin for 1999)

$ 159.44 (Weyyakin for 2000)

$ 700.10 (Weyyakin for 2001)

$ 135.70 (Weyyakin for 2002-2003}
$ 135,70

$ 271.38

$ 271.38

$ 271.38 total of $ 1,085.54

¢ 824.06 (Weyyakin for 2004)

$12,719.20
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EXCAVETION

S. Erwin Excavation

P.O.Box 1112

Estlmate

Bellevue, ID 83313 | . DATE \ ESTIMATE # 1
-
; 05/ 1 7/99 110 ‘\
| NAME /ADDRESS | _s91 0
— [ ] 3 L{ L{
Carl Strummell/Don Weilmunster
(9 g
\‘ ‘
Weyakin Home Owner Association/Park Found |
e e U |
| PRosect |
DESCRIPTION L TOTAL !
!‘ 1. Clean up and ex;;ortrbrush trccs limbs, grass, roots and concrete. 600.00 |
2. Import and place 20 yards of rip rap for bank stabilization @ $65.00 per 1,300.00
yard. | 1
3. Import and place 200 yards of structural filf to repair bank (@ $25.38 per '\ 5,076.00
yard. 5 :
,LK Clean up lawn area and ditch bank on completion of ditch repair and place 3" ’ 600.00
of topsoil on damaged area. ‘
5. Furnish and install 400 sq. ft. of ditch liner. . 500.00 -
6. Estimate of Webb Landscape Repair plus 10%. § 3591.50. |
7. Asphalt repair on Oleirich driveway $4.25 per sq. ft. including removal of |
damaged area. Repair base and place 2" Asphalt Patch. Minimum repair charge. |
$300.00 L ;
|
EXCLUSIONS: A:Import or export except stated. "
B: Repair of any asphalt surface at entry zone caused by normal |
‘work related movements.
l C: Repair or replacement of sod, sprinkler system or trees
. damaged by site access. !
\ D: Permits or site access documents. 1.
| | ;
[If acceptable please sign ! :
| _ R N |
| T |
| Jl TOTAL $8,076.00

Exhibit 3



05/10/99 16:37 FAX @001
MAY- 5-90 SAT 10:43 AN TRISTATE EXCAVATICN FAY NO, 2087885732 P 1

Jdow

S. Erwin Excavation . ESti m ate

P.O.Box 1112 .
Bellevue, 1D 83313 DATE ESTIMATE #

05/04/99 110

r NAME /ADDRESS
iDean Wall

Weyakin Home Owner Assoc. Irrigation Cana |

| prouECT

] DESCRIPTION TOTAL
. Clean up and export brush, trees, limbs, grass, roots and coacrete. " 60000
2. Import and place 20 yards of rip rap for bank stabilization @ $65.00 per 1,300.00
yard, ‘.
3. Import end place 200 yards of structural fill to repair bank @ $25.38 per 5,076.00 !
)’Bl'd'.
4. Clean up lawn area and ditch bank on completion of ditch repair and place 3" 600.00
of topsoil on damaged area.

(5. Furnish and install 400 sq. ft. of ditch liner. 500.00

| EXCLUSIONS: A:Import or export except stated,
, B: Repair of any asphalt surface at entry zone caused by normal
work related movements,
C. Revalr or replacement of sod, sprinkler system or trces
damaged by site access.
D: Permits or slte access documents.

TOTAL $8,076.00

05/08/99 11:51 TX/RX NO.0859 P.001 b hibicl



September 25, 1996

Weyyakin Homeowners Association

Post Office Box 728

Ketchum, ID 83340

Attention: Brad & Virginia Scott, Weyyakin Managers
Dear Brad & Virginia,

Reference: My letter to you dated June 26, 1996

Enclosed please find copies of relevant bills detailed below. Iam now asking you to reimburse

me for these expenses as [ have already paid the bills.

Jose Vilcapome

The Johnson Company
Wood River Steam Cleaners
The Johnson Company

TOTAL

$75.00

24.00
460.00
108.50

667.50

In addition, at this time the sandbags are still necessary to keep the water from overflowing the

ditch banks. This is an unattractive situation. I would appreciate hearing from you regarding

what action you plan to take to maintain your canal.

Your prompt attention to these matters will be greatly appreciated.

Sincerely,

¢ ‘ ]
NS
Richard Kassebaum
P.0O. Box 2450
Ketchum, ID 83340

(208) 726-0002 (Office)
(208) 726-3701 (Home)

cc: Evan Robertson, Atty
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|  Leadyr //e.
Weyyakin Homeowners Association g/ % So

Post Office Box 728 Hzg- 370/
Ketchum, D 83340 724 - OO I2—

June 26, 1996

Attention: Brad & Virginia Scott, Weyyakin Manageré

Dear Brad & Virginia,

On the night of June 8, 1996, the Reinheimer Ditch overflowed into the backyard of my house at
614 South Leadville. Nobody was home on that Saturday evening, but upon returning Sunday, June

9, 1996, we found the ditch had gone over its banks and caused water damage in the master bedroom
suite at 614 South Leadville.

That Sunday I obtained sandbags and with the help of laborers sandbagged the ditch. In addition,

at that time, I notified Mr. Bowcutt.

The laborers were further employed to move the furnishings from the bedroom suite to the living
area and Wood River Steam Cleaners was called to pull up the carpet/pad and start the four-day
process of drying and cleaning the area.

There was also some drywall damage as well as damage to the landscaping and sprinkler system.

I feel the damages will amount to $1,000.00 to $1,500.00. As the repair bills arrive I will forward
copies to you so that you can reimburse me for these expenses.

Sincerely

N\

Richard Kassebaum
cc: Evan Robertson, Atty

RK/jb
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JUN-24-53 TR0 0008 BM TRISTATE EXCAVATION FAX MO 2087865732
S. Erwin Excavation O-\QO \ QU)J“)
435 457
P.O.Box 1112 _0 :
Bellevue, 1D 83313 1P |
1 ALLTO l
‘Weyakin Homeowners Association o .__‘l
Box 728 ‘
Ketchum, 1D 83340 |
|
Att: Bill Negel :‘
|
U e e e _ |
DATE ! iTEM DESCRIPTION W QUANTITY
o 1B:d Irem Cleéﬁ.i;lp & export bmsh trees, llmbs —' o
l j . grass, roots & concrete. |
! | Bid Item 2. Import & place 20 yds. of rip rap for 20
| ‘ bank stabilization @ $65.00/yd. i
Bid ltem 3. Import & place 200 yds. of structural 200
fill to repair bank @ $25.38/yd.
Bid Ttem 5. Furnish & install 400 sq. ft. of ditch

liner.

N1 Yo s
59 Do At

UQJL

K“’”JGQ‘”
b

i
l

D9
Invoice
 DATE - INVOICE # 1
06/18/99 *\ 2153 ]

" Terus

Due on rece‘.I bt

RATE AMOUNT
60000 ©  600.00
65.00 I 1,300.00
2538 | 507600
500.00 500.00

I
|

\ap:L“ﬁC‘—w -l
,.l/zh_. aaofﬂ.‘ '

$7,476.00
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To: McDevitt, Thornton and Weilmunster

From: Sharon Hubler
Subject: Incoming bills on McCoy ditch
Date: June 17, 1999

| spoke with Carl Stremmel at his Ketchum residence this a.m. Things are
looking good on the ditch and the pleasure is all ours!

We have paid the $1700 pro-rata portion of 1997 emergency repairs.

We have the engineer's bill (attached) which will be paid for from the Hare's
donation of $4000. Up to $1500 was allocated to engineer's expense in the
agreement. Gary Slette, attorney, has deducted $1000 from his bill. That may
reduce it to the $4500 range. Of that amount we owe 41% which should be offset
by the $2500 balance on the Hare funding.

We are seeing that the work done by Chuck Erwin is complete. That bill will be in
the range of $11,000, as predicted. Our share is 41%. Not as much difficulty in
accessing the ditch as expected. Carl does not anticipate too heavy a bill from
Webb Landscaping who were required to oversee any repair work on the
Oelerich property. Dean Wall, who lives in Mackay, had his hands full with an
inordinately high Big Lost River run-off; hence, he has participated only minimally.
Evidently the work done on the blow-out area above Vincent McGuinness is
recontoured nicely. McGuinness started giving off about "hydro-seeding." Carl

says nix; however, Bill Nagel, maintenance manager for Weyyakin, will do a little
seed cast if necessary.

Bruce Lium, Ph.D., water expert, was called in as part of researching permit
concerns since this project was close to Trail Creek. Bill Nagel was the person
who requested Lium's services. We'll see what bill emerges.

Carl and Bill Nagel will meet Friday, June 18, and go over bills. Carl plans to call
our office early next week with more information. Carl said that this project has

really made points with persons who live along the ditch. It's a wake-up call that
the ditch has rights which are provided for in Idaho Code.

Richard Kassebaum, resident at 614 Leadville Avenue, Ketchum, has been
flooded a couple of times. Once before the Weyyakin manager Brad Scott paid
him off. He is trying to get reimbursed as before. This will not happen again,

according to Carl. Right now Weyyakin is in small claims court with this person
for about $400. Foundation was not named.
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THE AMERICAN WATER RESOURCES COMPANY

June 9, 1999

Weyyakin Homeowners Association
c/o Bill Nagel

P.O. Box 728

Ketchum, Idaho 83340

Statement: Maintenance and repair of irrigation ditch (water rights).

1. Consultation and logistics.
3 hours $255.00 W M
2. Labor costs for cleaning and repair of irrigation ditch. / M

70.5 hours ) 2,115.00 < 2 gsao
Total Due $2,370.00
' —  3I5%®

Thank you,

Y ' “F2,0557

G FrmndoLsi swin on Thi bt #8425
‘ ¥ 45

WWLK, ’D“?f’ 87, "
ot

POST OFFICE BOX 1979 + HAILEY, IDAHO 83333 Exhibit 3
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THE AMERICAN WATER RESOURCES COMPANY

May 17, 1999

Bl
Mr. B=% Nagel
c/o Weyyakin Homeowners Association
P.O. Box 728

Ketchum, Idaho 83340

Statement: Weyyakin Water Right Irrigation Ditch Repair

Consultation with Dean Wall, Idaho Department of Water
Resources and S. Erwin Excavation for repair of slumping
area of irrigation ditch (Trail Creek area). No permits are
required for repair work from Idaho Department Resources

and City of Sun Valley.
6.5 hours . $552.50
Total Due $552.50
Thank you, .
W gwtd- )$12 b 55
Bruce Lium

Wa/yMALs on Thwie Sl

POST OFFICE BOX 1979 - HAILEY, IDAHO 83333
(208) 788-2860 Exhibit 3



IN ACCOUNT WITH

RosHoLT, ROBERTSON & TUCKER
ATTORNEYS AT LAW

PO. BOX 1906
TWIN FALLS, IDAHO 83303-1906 IRS NO. 82-0367837

(208) 7340700

WEYYAKIN HOMEOWNERS ASSOCIATION 05/28/99
BRAD SCOTT Account No: 13750-11433N
PO BOX 728 Statement No: 16633

KETCHUM 1ID 83340

WATER MATTERS
:/21/99
GDS CALLS TO J. SPECK; CALLS TO C. MCDEVITT; CALLS
FROM/TO C. STREMMEL.

:/22/99
GDS CALLS TO J. SPECK; CALL TO C. MCDEVITT; CALLS
FROM/TO SPECK; CALLS FROM/TO CARL; DRAFT LETTER
TO CARL, CHUCK AND BURKETT; CALLS FROM/TO CARL.

:/23/99
GDS REVIEW LETTER FROM SPECK AND O’CONNELL; CALLS
FROM/TO GARY BURKETT; CONFERENCE CALL WITH CARL
AND MCDEVITT; REVIEW 2ND LETTER FROM SPECK.

:/26/99
GDS CALLS FROM/TO SPECK; CALLS TO/FROM BURKETT.

:/27/99
GDS REVIEW LETTER FROM SPECK; CALLS FROM/TO CARL S.;
CALL TO SPECK; LETTER TO SPECK; REVISE AGREEMENT
RE: HARE.

1/28/799
GDS CALLS FROM/TO RANDY AT SPECK’S OFFICE; CALL TO C.
STREMMEL.

1/29/99
GDS CALL TO MCDEVITT; CALL TO SPECK; CALLS FROM CARL.

7/03/99
GDS CALLS FROM/TO B. HOLLAND; CALLS TO/FROM SPECK’S
OFFICE; CALL TO HOLLAND; CALLS TO CARL.

1/13/99

GDS CALLS TO SPECK; CALL TO B. HOLLAND; CALLS TO/FROM
C. STREMMEL.

FINANCE CHARGE: Periodic rate 1.5% monthly. Exhibit 3



IN ACCOUNT WITH

RosHOLT, ROBERTSON & TUCKER
ATTORNEYS AT LAW

PO. BOX 1906

TWIN FALLS, IDAHO 83303-1906 IRS NO. 82:0367837
(208) 7340700
(Continued)
WEYYAKIN HOMEOWNERS ASSOCIATION 05/28/99
Account No: 13750-11433N
Statement No: 16633

WATER MATTERS
5/17/99
GDS CALLS TO/FROM CARL AND J. SPECK.

5/18/99
GDS CALLS FROM/TO SPECK; CALL TO STREMMEL.

5/19/99
GDS CALLS TO/FROM SPECK; CONFERENCE CALL WITH SPECK,
HARE, CARL AND DON; REVIEW LATEST DRAFT OF

AGREEMENT; CALLS FROM CARL; CALL TO JIM; CALLS
FROM/TO MCDEVITT.

5/20/99
GDS CALLS FROM/TO SPECK; CALLS FROM/TO CARL.

For Current Services Rendered 1,778.00
COURTESY DISCOUNT -1,000.00
Net Fees after Courtesy Discount ;;QTSS

5/20/99 FAX CHARGES 118.00
Total Expenses and Advances 115?66
Total Current Work 896.00
Previous Balance 5,322.40

Balance Due $6,218.40

Past Due Amounts

0-27 28-57 58-87
0.00 5,322.40 0?60
N e
FOR SERVICES RENDERED THROUGH MAY 20TH, 1999 5 0’7

FINANCE CHARGE: Periodic rate 1.5% monthly. Exhibit 3
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IN ACCOUNT WITH

ROSHOLT, ROBERTSON & TUCKER
ATTORNEYS AT LAW

PO. BOX 1906
TWIN FALLS, IDAHO 83303-1906
{208) 7340700

WEYYAKIN HOMEOWNERS ASSOCIATION
BRAD SCOTT Account No:

PO

BOX 728 Statement No:

KETCHUM 1ID 83340

WATER MATTERS

03/23/99
GDS

03/24/99
GDS

GDS

03/25/99
GDS

JAR

03/26/99
GDS

03/29/99
GDS

03/30/99
GDS

CALL FROM CARL; REVIEW LETTER TO HUBLER.

CALLS FROM/TO C. STREMMEL; RESEARCH CRIMINAL
STATUTES; CONFERENCE CALL WITH C. STREMMEL AND D.
WERTH, PROSECUTOR; CONFERENCE WITH C. STREMMEL
AND C. DAGGETT, POLICE; CALL TO HARE; CALL TO

‘MATT AT JUDGE MAY'S OFFICE.

CALLS ALL AFTERNOON TO/FROM CARL, VOGEL, PEEBLES,
DROUGAS, AND HARE; CALLS FROM/TO MCDEVITT;
RESEARCH CODE RE: CIVIL AND CRIMINAL ISSUES.

TRAVEL TO/FROM KETCHUM; MEETING WITH CLIENTS;
MEETING WITH CLIENTS AND SPECK AT SITE; CALLS
FROM/TO MCDEVITT, PARK FOUNDATION ATTORNEY; CALLS
FROM/TO G. MARTENS, ENGINEER.

REVIEW STATUTES ON DITCH RIGHT OF WAYS AND
MAINTENANCE.

CALLS TO C. MCDEVITT; CALLS TO J. SPECK AND C.
STREMMEL; DRAFT LETTER TO SPECK; DRAFT LETTER TO
MCDEVITT; REVIEW SPECK LETTER AND DITCH PLANS.

REVIEW J. SPECK LETTER; CALL TO C. MCDEVITT; CALL
TO C. STREMMEL; CALL TO GERALD AT EHM.

REVIEW AGREEMENTS RE: DITCH USE; REVIEW TERMS OF

SPECK LETTER; NUMEROUS CALLS TO/FROM CARL; DRAFT
AGREEMENT RE: HARE.

FINJANICE CHARCF- Parindic rata 1 3% mnanthhy

IRS NO. 82-0367837

04/30/99
13750-11433N
16459

Exhibit 3



IN ACCOUNT WITH

RosHOLT, ROBERTSON & TUCKER
ATTORNEYS AT LAW

PO. BOX 1906

TWIN FALLS, IDAHO 83303-1906 IRS NO. 82-0367837
(208) 7340700
(Continued)
WEYYAKIN HOMEOWNERS ASSOCIATION 04/30/99

Account No: 13750-11433N
Statement No: 16459

WATER MATTERS

03/31/99
GDS

JAR

04/07/99
GDS

DRAFT LONG LETTER TO CITY OF SUN VALLEY;
REVIEW;REVISE HARE AGREEMENT; CALLS FROM/TO
STREMMEL; REVIEW/REVISE LETTER TO SUN VALLEY;
MORE CALLS WITH CARL; CALLS TO EHM.

REVIEW AGREEMENT ON MCCOY DITCEH.
REVIEW LETTER RE: MCGUINESS; REVIEW LETTER RE:

HARE; CALL TO STREMMEL; CALIL TO G. BURKETT; CALLS
TO CHUCK MCDEVITT.

04/08/99

GDS

04/09/99
GDS

04/12/99
GDS

04/13/99

GDS

04/14/99
GDS

04/15/99
GDS

04/16/99
GDS

CALL FROM CHUCK MCDEVITT; CALL TO J. SPECK.

REVIEW EHM PROPOSAT.; REVISE AGREEMENT RE: HARE;
DRAFT LETTER TO SPECK RE:MCGUINESS; CALL TO

SPECK; CALL TO C. STREMMEL; CALL FROM MCDEVITT
RE: MANLAY MEETING.

CALLS FROM/TO CARL; CALLS TC/FROM G. BURKETT;
LONG PHONE CALL WITH CARL; CALL TO C. BROCKWAY;
REVIEW AGREEMENT WITH CARL; CALLS FROM/TO J.
SPECK; CALLS FROM/TO RAND PEEBLES.

CALLS FROM/TO CARL; CALLS FROM J. SPECK; CALLS
FROM CHUCK MCDEVITT.

CALLS FROM/TO MCDEVITT, SPECK, STREMMEL, BROCKWAY
AND G. BURKETT; REVISIONS TO AGREEMENT; FURTHER
REVISION DRAFTS.

CALLS FROM/TO C. STREMMEL; REVISIONS TO

AGREEMENT; CALLS TO/FROM SPECK; CALL TO CHUCK
MCDEVITT.

CALLS TO J. SPECK; CALL TO CARL.

FINANCE CHARGE: Periodic rate 1.5% monthly. Exhibit 3



IN ACCOUNT WITH

' / ROSHOLT, ROBERTSON & TUCKER
; ATTORNEYS AT LAW

PQO. BOX 1906
7 TWIN FALLS, IDAHO 83303-1906
(228) 7340700

WEYYAKIN HOMEOWNERS ASSOCIATION

Account No:

Statement No:
WATER MATTERS

For Current Services Rendered
03/25/99 MISC - CHECK #28012 TO GDS RE: MILEAGE
REIMBURSEMENT TO/FROM HAILEY
04/20/99 MISC - GDS VISA CHG ON 3/25 RE: TRAVEL EXPENSE
04/20/99 FAX CHARGES
Total Expenses and Advances
Total Current Work

Previous Balance

04/26/99 PAYMENT

Balance Due

FOR SERVICES RENDERED THROUGH APRIL 20TH, 1999

FINANCE CHARGE: Periodic rate 1.5% monthly.

IRS NO. 82-0367837

(Continued)
04/30/99
13750-11433N
16459

5,156.00

46.15
13.25
107.00

166.40
5,322.40
542.31

-542.31

$5,322.40

Exhibit 3



IN ACCOUNT WITH

e

RosHOLT, ROBERTSON & TUCKER
ATTORNEYS AT LAW

PO. BOX 1906
TWIN FALLS, IDAHO 83303-1906
(208) 7340700

WEYYAKIN HOMEOWNERS ASSOCIATION
BRAD SCOTT

PO BOX 728

KETCHUM ID 83340

WATER MATTERS
01/08/99

GDS CALLS FROM/TO CARL STREMMEL RE: WATER & DITCH
USES.

01/18/99

GDS RESEARCH QUESTIONS FROM CARL; DRAFT LETTER TO
CARL; DRAFT LETTER TO IDAHO PARKS; DRAFT LETTER

TO LANDOWNERS ON MCCOY DITCH; CALLS TO/FROM C.
BROCKWAY.

For Current Services Rendered

Total Current Work

Balance Due

Account No:
Statement No:

IRS NO. 82-0367837

01/31/99
13750-11433N
15903

553.50

553.50

$553.50

FOR SERVICES RENDERED THROUGH JANUARY 20TH, 1999
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2 < IN ACCOUNT WITH
? e ROSHOLT, ROBERTSON & TUCKER
yrd d ATTORNEYS AT LAW
L
Nl BN 3l RS NO. 820367637
(208) 7340700
WEYYAKIN HOMEOWNERS ASSOCIATION 03/31/99
BRAD SCOTT Account No: 13750-11433N
PO BOX 728 Statement No: 16300

KETCHUM ID 83340

WATER MATTERS
3/10/99
GDS REVIEW LETTER FROM J. SPECK; CALLS FROM/TO CARL
S.; CONFERENCE WITH JER; REVIEW S.V. ZONING ORD.

3/11/99
GDS CALLS TO/FROM R. VANNORT AT CITY OF SUN VALLEY;
CALLS TO/FROM CARL STREMMEL; CALLS TO S. HUSLER;
CONFERENCE CALL WITH S. HUSLER AND CARL.

3/12/99
GDS CALL TO C. STREMMEL; CALL TO C. BROCKWAY.

3/15/99

GDS CALLS FROM/TO CARL; REVIEW DEAN WALL INFORMATION;
CALL TO CARL.

For Current Services Rendered - 540.00
Total Current Work 540.00
Previous Balance 555.81
3/05/99 PAYMENT -553.50
Balance Due $542.31

Past Dua Amounts
0-27 28-57 58-87 88+ cj. %
o2t 2 58TET F . by
0.00 2.31 0.00 0.00 "L
0&]@%{>/A(kith

gy d —
FOR SERVICES RENDERED THROUGH MARCH 20TH, 1999 Ke imuesmea

I

e ———

Exhibi
FINANCE CHARGE: Periodic rate 1.5% monthlv. hibit 3



He/20/19399 11:31 2P87346P43

: -i Engineers, Inc.

ENG(NEEQ;B / SURVEYORS s PLANNERS

Aprit 30, 1999

CARL STREMMEL

WEYYAKIN HOMEOWNER'S ASSOCIATION
P O BOX 4385

KETCHUM ID 83340

Job # 143.9%
Project: Weyyakin Diteh - Progress Billing

Professlional Engineer
Secratary

Survey Crew - 2 Man

Frofassional services rendered

Mileage

Total costs
TOTAL CURRENT CHARGES

BALANCE DUE

For Professional Services Thru April 25, 1999

EHM ENGINEERS

FAGE B2

621 North College, Suite 100
Twin Falls, Idato 83301

(208] 734-4888

FAX 734-8045

Fed. 1D & 820433417

Hrs/Rate Amount
10.50 627.50
59.76/Mr

1.90 30.00
20.00/hr

7.00 420.00
60.00/hr

19.00 $1,077.50
Qty/Price

530 159.00
0.30

$159.00

$1,236.50

$1,236.50

NET 30 DAYS. A 1 1/29% FINANCE CHARGE (18% ANNUAL PERCENTAGE RATE)
will be applied to the previous balance at the time of billing.

Exhibit 3
DI FAQES IN/,I TING TUE IND AMHRADRED N VAV ID DAVRACNT



—E 3l -\ . 621 North College, Suite 100
Engineers, Inc. Twin Falls, Idaho 83301
ENGINEERS / SURVEYORS / PLANNERS o (208) 734-4888

FAX 734-8043
May 31, 1999 Fed. ID # 820439417

CARL STREMMEL W% M o ‘ Y («

WEYYAKIN HOMEOWNER'S ASSOCIATION
P O BOX 4385
KETCHUM ID 83340

Job # 143-99
Project: Weyyakin Ditch - Progress Billing
Hrs/Rate Amount
Professional Engineer 3.00 180.00
60.00/hr
Secretary 1.00 20.00
20.00/hr
Professional services rendered 4.00 $200.00
Previous balance $1,236.50
BALANCE DUE $1,436.50
For Professional Services Thru May 23, 1999
5 08¢
444
G ?

NET 30 DAYS. A 1 1/2% FINANCE CHARGE (18% ANNUAL PERCENTAGE RATE)
will be applied to the previous balance at the time of billing. EXhibit 3



June 29, 1999

Gary R. Burkett, P.E.

EHM Engineers, Inc.

621 North College, Suite 100
Twin Falls, Idaho 83301

Dear Gary:

We are missing the progress billing on Job# 143-99 which relates to the
previous balance of $1,236.50. We have the updated one, dated May 31, 1999
which includes Professional Services in the amount of $ 200.00. It wouid be
helpful if you could either fax 208-344-5910 or mail to Idaho Foundation for Parks

and Lands, 5657 Warm Springs Avenue, Boise, Idaho 83712 the progress billing
for $1,236.50.

Thank you,

Sharon Hubler
Executive Director

Exhibit 3



City of Sun Valley

P.O.Box 416 ® SunValley, ID. 83353 @ $22-4438 ® Fax: 622-340|

December 5, 1997

Brad Scott
Manager

Weyyakin Homeowners Association
P.O.Box 728
Ketchum, Id. 83340

Dear Brad:

Attached is a letter regarding water channel repairs performed by Mr. Dilworth. The
repairs are not adequate and must be addressed as soon as possible. Ideally these

repairs will be preformed before the spring run off. If they are not to be commenced
immediately please inform the City of your timeline.

As mentioned in the attachment the City will need to see drawings and approvals
prior to any work. Please call if you have any questions.

Sincerely,

Greg James
Building Inspector

Exhibit 3



City of Sun Valley

P.O. Box 416 ® SunValley, ID. 83353 @ 622-4438 @ Fax: 622-340|

December 5, 1997

Jay Dilworth
P.O.Box 1768
Hailey, Id. 83333

Dear Jay:

This letter is to recap our phone conversation of November 26, 1997. As we
discussed, the irrigation channel, as it runs through the City of Sun Valley, must
conform to the standards as set forth by our local codes and ordinances. The repair
work that was preformed in the area of the Bitteroot Subdivision, specifically in the

channel to the south of the home at 211 Bitteroot Road does not meet these
standards.

The City will need to see the disturbed area returned to its natural state. We
understand the strength of Trail Creek and are sympathetic to your difficulties, but

the ground beneath the newly installed must pipe be restored in order to prevent
further erosion damage and to stabalize the streambank.

Please submit approvals from all involved government agencies, (ie: the Department
of Water Resources) prior to any stream or floodplain work. Due to the aesthetic

value placed on a proper repair, the City will need to see drawings and/or related
paperwork prior to any construction.

Sincerely,
Greg James
Building Inspector

cc: Terry Blau - Department of Water Resources
Brad Scott-Weyyakin Homeowners Association

Exhibit 3



WEY{AKIN

Box 728, Ketchum, Idaho 83340
(208) 726-7444

December 8, 1997

Sharon Hubler

Idaho Foundation for Parks & Lands
5657 Warm Springs Avenue

Boise, Idaho 83712

Dear Sharon:

I have enclosed some bills that we incurred to maintain the
irrigation ditch that we share. I have paid the following list

of bills: Jﬁfij/ Jnveies. m*?’f?i/ sk

$667.50 Richard Kasselbaum
71.10 Lutz Rentals (chain saw)
277.60 Critter Gitters - Jim Lee (to trap beavers.
You're not allowed to shoot them)
425.00 Excavate ditch, including in front of Kasselbaum's

house g
855.00 Jay Dilworth (labor) ) jﬁlaé
926.98 Jay Dilworth (labor) ad 4
605.86 Jay Dilworth (labor) f 4,4'7
350.00 Joe's Backhoe (20' culvert)

$4,179.04 Total
Al = (FI3 4
Sharon, we feel that the Foundation should pay one-half of
this cost. Also, I don't believe the situation will improve next
summer. I hope that this doesn't send you into shock.

Please call me if you have any questions or would like to
discuss this.

Sincerely,

LW

Brad Scott

BS/jn /qu . C{,
Enclosures
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JOE'S SACKNOE SERVICES

P.0. SOX 34 * RICHFIELD
IDANG 83349

PRONE 208-487-3190

CELLFLAR T20-1587

BILL TO:
Weyyakin Homeowners Invoice No. 664
P.O. Box 728
Ketchum, ID 83340 Job: Ditch
Date Hours Equipment Description Rate/Hr. Total
8/6/97 i 1-36"x20" CMP $350.00 $350.00

2o’ Culvert

D

Total | $350.00

WE APPRECIATE YOUR BUSINESS

THANKS FOR CHOOSING
JOE'S BACKHOE SERVICES!!

Exhibit 3



WURMIaNAL /M1 Divc &

LUTZ RENTALS

L 100LEWISST. . P.O, BOX 2166
" KETCHUM, IDAHO 83340 -

TABLISHED OPEN ACCOUNTS ‘ARE DUE
AND -PAYABLE NET.A0TH, OF -MONTH, .PAST
:DUE ., AGCOUNTS. : BEAR .. LATF_ PAYMENT
PENALTIES AT1 1/2% PER MONTH.,

Ymm)mms )
THIS - CONTRACT - (OR " ARE * OBLIGATED
UNDER ITS TERMS). WE, OUR AND DEALER
REFER.TO THE. BUSINESS NAMED AT RIGHT,

AR e

8 TERWMS: CASHINADVANCE [

5 . S PR . . v~

,:TDME‘R__ID——————————————_——————======:============================EDNT~RQEF—NUMBER
by DA T 17 S *%%%%% CONTRACT CLOSING %**%%¥x¥% B1-15z2502- 04
/17797 T WEY-YA-KIN HOMEOWNERS
WEY-YA—-KIN HOMEDWNERS P.0. BOX 728
P.0. BOX 728 KETCHUM, ID 83349

KETCHUM, ID 83340
T2ET 444

IN: SAT 25/17757 1 233

"TEM NO.====QTY=DESCRIPTION====—======—===—RATE INFO=============UNIT==EXTENDED
{0-0E10 1 SAW, CHAIN_GAS 16" L& 35. 00 €7.08 €£7.08
RATES: 17.50/2 35.00/D 87.50/W  140.00/M
S5—-0RES 1 CAN, GAS-FREE faya) . 00 .00 . 2
RATES: .2@/D .007W . 00/M

IS—-Q4s4 1 SCREW DRIVER AA . 20 .20 . QD

= RATES: .@2/D .007W . 0@/M L
W-1151 . 1 0OIL, BAR BAR OIL .20 . 00

~/
,
8% 47
p-
Ve
D
I TRECEIPTS SUMMARY oD L T SUMMARY —m—— e
YATE~ ° SEQ@ METHOD REF /PO AMOUNT  LAWN AND GARDEN 67.08
15/17/97-84 CHARGE 71.1@

KETCHUM ‘&7
»))»»AMT DUE THIS INVOICE: 71.12 ID STATE 2. 35
TOTAL ' 71.1@

<o -~ SIGNATURE
THIS l YOU CON CT READ BOTH SIDES BEFORE SIGNING

ﬂ . SR o I Eiﬂ?hnw Ay ©85/17/97 16:33
bi acknowledges that he has read and fully understands the within equipment rental contract and agrees to
p bound by all of the terms. conditions and provisions herect. Renter acknowledges that he has recewed a true’
hd z:nrrect copy of this agreement at the time of execution hereof. S - )

J

. TONY wuTZ 25/17 WEY-YA-KIN HOMEOWNERS 01-152502-04
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July 22, 1998 —- THIRD REQUEST
ﬁ)aa’ﬁ&—aﬁcgma (,uwmaﬂ,wv HoA

Vincent J. McGuinness

May 27. 1998

Board of Directors

Weyyakin Homeowners Association
Post Office Box 728

Ketchum, ID 83340

And

Idaho Foundation for Sands

5657 Warm Springs Avenue

Boise, ID 83712

Gentlemen:

As vou know, some damage occurred to the man-made “stream” that feeds water to the
Reinheimer Ranch and the Weyyakin area.

The damage was repaired relative to water flow. The problem remaining is that the repair job
needs to be *adjusted.”

The key issues are:

e The conduit repair job is an “eyesore.” especially as viewed from my home and vard at 211
Bitterroot Road.

e The hillside below the repair job on the Trail Creek side has completely fallen away. Until
the hillside is rebuilt, we will be faced with continued erosion and the “evesore * issue.

[ would appreciate a reply which indicates the “plan of repair™ and its timing.

Thank vou.

C ordially"./// / .
e

ncent J. McGumness

1901 Ocean Way. Laguna each, California 92651 (949)494-1622

: - 2 : .
Office’ (949)760-0505. Ext. 210 Fax: {949) 760-5094 Exhibit 3



VINCENT JAMES McCGUINNESS
1901 Ocean Way, Laguna Beach, CA 92651

Home: (949)494-1622  Office: (949) 760-0505
Sun Valley: (208) 622-4902

July 22, 1998

@ Noto | he castl Joundton,
uilding Inspector W s £/31[9¢

City of Sun Valley
Box 416
Sun Valley, ID 83353

Dear Mr. James:

Re:  THIRD REQUEST
Man-Made “Stream” and Hillside Slide

I have not heard any response to my requests for information
regarding the hillside slide on and/or near my property.

Cordially,

Vincent J. McGuinness

Exhibit 3



VINGENT JAMES McCGUINNESS

1901 Ocean Way
Laguna Beach, CA 92651
(949) 494-1622
Fax: (949) 497-2879

. 3¢
August 27, 1998 fled 1

Mr. Chris Kort
Idaho Foundation for Parks and Lands

5657 Warm Springs Avenue
Boise, Idaho 83712

Dear Mr. Kort:

There is a manmade water channel that runs across part of my
property at 211 Bitterroot Road, Sun Valley, Idaho (lot #32, Trail
Creek Subdivision). It is my understanding that the water channel
involved in this letter supplies water to the Reinheimer Ranch and
the Weyyakin Homeowners area. There was some “natural”
problem in the stream that led to a landslide that placed a large
amount of debris in Trail Creek.

The debris in the creek has been repaired. The hole in the water
channel has been repaired, but in an unsightly manner. The
landslide needs to be repaired. There will be further erosion that

will further damage the water channel that feeds the Reinheimer
Ranch.

Exhibit 3



Mr. Chris Kort
August 27, 1998
Page 2

As you can see from several of my earlier communications, I have
received no satisfaction relative to the need for a proper repair of
this hillside slide area; i.e., proper in my mind is a reconstruction
of the original land area to a condition that was similar to or
1dentical to the condition prior to the landslide.

VIM/pas
Enclosures

cc: Mr. Greg James, Building Inspector, City of Sun Valley
Box 416, Sun Valley, ID 83353

Mr. George Klingelhofer
P. O. Box 247, Sun Valley, ID 83353

Mr. John Qelerich
P. O. Box 1477, Ketchum, ID 83340

Exhibit.3



VINGENT JAMES McGUINNESS

1901 Ocean Way
Laguna Beach, CA 92651
Home: (949) 494-1622 Office: (800)204-1819
Sun Valley: (208) 622-4902

September 21, 1998

Mr. Greg James
Building Inspector
City of Sun Valley
Box 416

Sun Valley, ID 83353

Dear Mr. James:

The subject of this letter is the land slide that was created by water
seepage from the canal that runs contiguous to Trail Creek (at least
in the area of my property).

1.

S

Wl

It seems that no one agency can help me to “force the issue” of
properly repairing this area.

. I'am convinced that the seepage that continues to occur at this

spot, plus any kind of erosion created by rain or snow, will
result in further slides and the further depositing of debris into
Traii Creek.

It appears that the slide immediately under the water channel is
probably on my neighbor’s property (George Klingelhofer, 213
Bitterroot Road). The bottom portion of the slide is clearly on
my property. According to the personnel at the Weyyakin
Community Association to whom I have spoken, the Weyyakin

Exhibit 3



CcC:

Mr. Greg James
September 21, 1998
Page 2

Community Association and the Idaho Foundation for Parks
and Lands own a seven-foot easement on either side of the
channel. If that easement is horizontal (and I believe it is
horizontal) it probably covers all or most of the slide area.

The second issue involved in this problem is the ugly eyesore
that was created by the current repair of the channel.

Is there any way that the City of Sun Valley can apply its

powers of jurisdiction to help me to return the slide area to its
original condition?

Vincent J

Board of Directors, Weyyakin Homeowners Association
P. O. Box 728
Ketchum, ID 83340

[daho Foundation for Parks and Lands, Attn: Chris Kort
5657 Warm Springs Avenue, Boise, ID 83712

Mr. George Klingelhofer
P. O. Box 247, Sun Valley, ID 83353

Mr. John Oelerich
P. O. Box 1477, Ketchum, ID 83340

Exhibit 3



Box 728, Ketchum, Idaho 83340

September 22, 1998

Dear Idaho Land and Parks Foundation:

[ am writing to inform your board members of a potential serious problem. The “McCoy”
Weyyakin irrigation ditch that you are in part responsible for. It has three leaks, one minor leak in
the conduit that your board inspected in May of 1998. Last week during an inspection of the ditch
with Charles Brockway Sr. (Hydrology Erngineer) from Brockway Engineering. We discovered 2
leaks that need attention as soon as possible. These two leaks are going through the roots of
trees from inside of ditch through bank or ditch and spilling down to Trail creek. One of the leaks
is spilling approximately 10-15 gallons per minute the other leak is considerably larger and is

spilling 120 to 150 gallons per minute. The leak at the conduit is spilling approximately 1-2
gallons per minute.

While I was preparing this letter today, we had an incident at 614 Leadville in Ketchum. Sun
Valley Company released water from it’s dam and did not notify me. The water flow in our ditch

was increased by 4-6 inches in height on the freeboard, causing an overflow with water damage to

the house. 1 was able to reduce flow at the headgate at Trail Creek but I want you to be informed
about the situation.

Please advise on your position on repairing or fixing these hazardous conditions.

Thank You,

Bill Nagel,
Manager Weyyakin Homeowners Association

Exhibit 3



SPECK & AANESTAD

A PROFESSIONAL CORPORATION

ATTORNEYS
JAMES P. SPECK 120 EAST AVENUE TELEPHONE
DOUGLAS J. AANESTAD POST OFFICE BOX 987 (208 736 4421
BENJAMIN W. WORST KETCHUM, IDAHO 83340

{208) 726-0752

March 5, 1999

Mr. Robert Van Nort
City Administrator
City of Sun Vaiiey
PO Box 416

Sun Valley, ID 83353

RE: Vincent J. McGuinness - McCoy Ditch Repairs

Dear Mr. Van Nort:

My firm represents Mr. Vincent I. McGuinness who own a home at 211 Bitterroot Road in
Sun Valley. Mr. McGuinness has previously contacted Greg James about the matter described

below and I believe it is important that this request be directed to you in your capacity as City
Administrator.

The McCoy Ditch, as you may know, carries certain irrigation water rights from a headgate
in Trail Creek to the Weyyakin Subdivision and Reinheimer Ranch. A portion of the Ditch is
located approximately ten feet up hill from Trail Creek and along the edge of my client’s property.
Some time in the summer of 1997 the Ditch developed a leak resulting in significant erosion and
debris falling into Trail Creek. The debris in Trail Creek was eventually removed. The leak in the
Ditch has been “repaired”, but in an extremely unsightly manner which has been described in
correspondence previously sent to Mr. James. The purpose of this letter is to request the City to
investigate this repair and determine whether or not it has jurisdiction to require the users of the

Ditch to take further actions. As discussed below, I believe it does have this jurisdiction and
authority.

The Ditch appears to lie within the “OS-1" zoning district which requires conditional use
permits for private utility structures and uses. Since the purpose of the Ditch is to furnish irrigation
water to its users [ believe the Ditch meets the definition of “private utility” in the Sun Valley Code.

Therefore, the repair to any such structures should require a conditional use permit. This procedure
was not followed.

The Sun Valley Code also defines a “nuisance” to include “any condition or use of real
property which is detrimental to the normal use and enjoyment of adjacent or surrounding real
property”. There is little question that the current status of the Ditch with its makeshift repair and

Exhibit 3



Mr. Robert Van Nort
March 5, 1999
Page 2

the failure to truly fix the eroded area is a “nuisance” from my client’s perspective. As you know,
a nuisance is prohibited and certain remedies are provided by the Code.

The users of the Ditch are responsible for its maintenance and any damage resulting from the
failure to keep it in proper condition. However, my client has not been successful in requesting them
to voluntarily repair the Ditch in an appropriate manner and return the eroded area to its former
condition. We are now requesting the City’s assistance in getting this done by asserting jurisdiction
and enforcing the appropriate provision of the Sun Valley Code.

Please call me as soon as possible to discuss this matter. Thank you.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

o (LAl

Jamgs P. Spec;fg

JPS:rsd

cc: client
Weyyakin Homeowners Association
Idaho Foundation for Parks and Lands
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2) Congrete Ditch

This alternative requires inlet and outlet headwalls. The conerete ditch bottom is
reasonebly m*.pé:*'ncus {0 root penetration. Roois coming through constructior: jointe will
require routine trimming.

The concrete ditch is susteptible io being Slled by sloughing off the steep hill 1o the
south. The councrets ditch boitora may also have sorme movement dus to winter frost
heaves although this cun be mEvimized by constructing an adequate gravel base under the
ditch. Soms seepage from construction joints is to be cxpected. The expected life of this

'systemxs.?()years

R

The ditch section proposed by speck & Aancstad has an arckitectirel BI6SK litier installed

vertically which may require some maintenance due to displecement formn Sost heaviag

or umplaca:nent fram the steep slope to the south, Injet and outlet headwalls would be
equired. The expemd fe of this systam iz 10-15 years.

The liner proposed will it neq:aga However, root penetration in the next 5-10 years
may prowdc oconduits for leakago from the canal bank aud boitom, The elevaton of the
water in the canal is only 0.7 foet below the new house fnished floor and 2.66 fest ebove

the lot Snished grade. Leaking watsr could cause probiems with the lot and house
foundation.

The arcbitecmral diteh section i3 also susceptible o being filled by sloughing from the

steep hiH to the south.

4) One other altcmative might be to copstinwt 2 concrete liner with sa aze hitectural

finisk. This could provide the structural integrity of the concrets ditch and finish
of the architectural ditch section.

,?lesase mcw th.w information and respoad 28 ADPTOPIiate.

- !i you haw: any que-stvons plcasc dl v

Respectfuily,
EXM Engineers, Inc. |
éu(rkett, P,E.///
oc: Gary Slefte V/
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Box 728, Ketchum, |daho 823340

Tdaho Foundation for Parks and T.ands
5657 Warmn Springs Avenue
Boise, Idaho 83712
April 14, 1999

Dear Sharon and Members of the Board of Dirsctors:

Over the past few weeks the homeowners of the Weyyakin Ranch and the Foundation have become
painfully aware of the enormous problems we face in the protection and maintenance of our jointly owned
irrigation ditch. These problems are immediat2 and potentially reoccurring ones resulting in aggravation
and considerable exense with no end in sight. Dispensing with the excruciating details and after much
consideration and professional advice, T propose the following solution:

A} We start this spring 1o pipe the ditch beginning at the property owned by Mr. & Mrs, Hare and
continue it , at a minimum , past the other areas of continuing problems (McGuiness property)
with the final intent to pipe and backfill the entire ditch over a period of two years, if
necessary.

B.) Since neither Weyyakin nor the Foundation has the ready cash required for such an under-
taking on hand, we propose to borrow the funds necessary from a local Ketchum Bank and
repay the total over three years, (Weyyakin will have an owners special assessment payable
in three instaliments). The Foundastion could participate in this loan and re-payment to the
extent of its ditch ownership and obligation.

Time is of the essence given our gurrent situation, and proper bidding and organizing of the project is
critical. The cost at this point can only be estimated, but the best arsount to use is $140,000 total. The
pursuit to recover any of the costs of this project is 2 completely separate issue,

I am anxious to have your ideas and response and am available anytime to confer,

iijZily’
Carl W. Streminel
Weyyakin Board of Directors
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To: Don Weilmunster, Chas. McDevitt and Dean Thornton

From: Sharon H.

Subject: Call from Carl Stremmel re: R.R. ditch (5/10/99 at 3:15 p.m.)

Date: May 11, 1999

Carl Stremmel called on Monday, May 10, from Chicago. His numbers are
312/573-1555 and FAX 312/573/1444. He wanted to consult with the foundation
on charges pertaining to the Reinheimer Ranch ditch. The major area of impact
now is the McGuinness area (where the blow-out occurred). The intention now is
to remove the culvert and use ditch liner. Carl immediately FAXED the estimate
wherein Dean Wall from Mackay will supervise the person d/b/a Erwin Excavation
from Bellevue. Dean Wall said it did not make economic sense to bring in the
materials from Mackay -- unload -- and then reload for the project. Instead he
proposes to use someone locally. This portion of the bill is for $8,076.00.

Carl estimates the balance will not exceed $11,000.00 since it is rather minor
maintenance. He would like to get this part of the job done as soon as we can.

This is to provide detail on the proposed charges so that the foundation can
inspect for its 41%.

Next problem is that the contractors have already made on-ground contact with a
person through whose property the equipment will have to go to gain access to
the ditch. These are John & Kate Oelerich, located at 118 Baldy View Drive, Sun
Valley (622-3235). They are asking for a written commitment on putting back,
repairing anything ripped up by the equipment. What is our duty here? And
would Judge McDevitt care to write such a commitment (or do we according to
Idaho Code have to make this commitment)? He's not wanting to incur too much
more legal since Gary Slette's bill for the city of Sun Valley contact is running
$5300.00. He's happy with the outcome that city of Sun Valley will revise its
planning and zoning questionnaire as it relates to the ditch but continues to be
concerned that we have no signed agreement with the Hares which he believes

contains a cap on legal fees not to exceed $2500.00. The Hares should be
returning today, by the way.

Carl plans to return by June 15th, but he will return sooner if it is necessary on
the ditch. He also indicated that he would be happy to help with a reception for
our board and the Weyyakin board if it's before September 15. That would see to
our proposed meeting scheduled in Sun Valiey/Ketchum.
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Box 728, Ketchum, |daho 83340

March 18, 1999

Dear McCoy Ditch Area Land Owner:

For years, many if not all of you have enjoved the seasonal flow of water through
your property without necessarily knowing vital information about the irrigation ditch.

The Weyyakin Homeowner’s Association and the Idaho Foundation for Parks and
Lands jointly possess an irrigation right-of-way over your property at the location of what
1s known as the McCoy Ditch. Pursuant to Idaho Code §§ 42-1102 and 42-1204, this right
away extends not only to the land covered by the Ditch itself, but also, “the night to enter
the land across which the right-of-way extends, for the purposes of cleaning, maintaining
and repairing the Ditch, canal or conduit. and to occupy such width of the land along the
bands of the Ditch, canal or conduit as 1s necessary to properly do the work of cleaning,
maintaining and repairing the Ditch, canal or conduit with personnel and with such
equipment as is commonly used, or is reasonably adapted, to that work.”

The Idaho statutes also impose a duty on us, as the entities in control of such Ditch
to maintain the Ditch in good order and repair. See Idaho Code §§ 42-1202 and 42-1203.
Given its condition, we have decided to undertake substantial maintenance, repair and
cleaning of the McCoy Ditch in 1999. This letter is to advise you that we will be
undertaking such activity this spring in order to allow for the delivery of our water rights
to our property. To the extent that the construction of driveways, bridges, walkways or
culverts impede the delivery of our irrigation water or regular maintenance, you should be
advised that the same will be removed. Given the statutory duties imposed upon us by the
Idaho Code, we have no alternative other than to undertake this activity to insure delivery
of all our water entitlement.

Anticipating that some homeowners might claim to have adversely possessed a

portion of our easement, I would like to also advise you of the statutory language set forth
in Idaho Code § 42-1208:

Exhibit 4



Rights-of-way of irrigation districts, Carey act operating
Companies, non-profit irrigation entities, and lateral
Ditch associations, are not subject to adverse possession,
and no person shall prevent free access of authorized
personnel on rights-of-way or construct any obstruction

on rights-of-way in an effort to adversely possess said
right-of-way.

We look forward to accomplishing this work as soon as weather permits, and wanted
to advise you of our intentions and the law with regard to such activity. We will endeavor
to work with you to the extent possible to minimize disruption to your property. If you
have any questions or comments, please feel free to contact me.

Carl W. Stremmel, Jr.

Weyyakin Board of Directors
208-726-6566
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May 26, 1999

Mayeor

Thomas C. Praggastis Ms. Sharon Hl‘!ber

City Council |daho Foundation for Parks and Lands
David F Wilson 5657 Warm Springs Ave.

Council President

Kevin F Laird Boise, ID 83712

Linda O'Shea

lames A. Dewen  Dear Ms. Huber:
City Administrator
Rcbert L. Van Nort . . o .

The City of Sun Valley was recently informed by one of our citizens that a potential

hazard exists in Trail Creek. In previous correspondence, the responsibility for the
water gate installed in Trail Creek (Across from the Community School) rests with
your Organization. In an effort to assist in the past, the City removed the boards
during the spring runoff to avoid the potential flooding of homes in the Bitterroot area.
However, metal poles still remain in the creek. In past years, trees, and other debris
have been caught up in the poles, diverting water towards the Bitterroot homes.

As we are fast approaching a potential high risk flooding season, we urge you to

consider taking corrective action to reduce the flood hazard exposure to our
residents.

Your immediate attention to the potential hazard is appreciated.

Sincerely,

obert L. Van Nort

CITY ADMINISTRATOR

44 Nal
A
cc: Weyyakin Homeowners Assoc. (}”Q} [))’ Mﬂ/ W

4
G}Z'”L:B'ggﬁ;};. ‘\O'qi d}ﬂéQy o )
g v

o

P.O. BOX 416+ SU . . -622- . -622- -
X SUN VALLEY, 1D 83353 » 208-622-4438 - FAX 208-622-340] Exhibit 4



Box 728, Ketchum, Idaho 83340

September 8, 2000

Mr. Scott Curtis
PO Box 1835
Ketchum, ID 83340

Dear Mr. Curtis:

Attached 1s a copy of an agreement/letter in which you agreed to re-construct the McCoy Ditch

according to certain engineering specifications. Your construction disturbed our original water
transport ditch.

Due to an on-going erosion problem at the Lava St. site, Weyyakin Homeowners Association and
the Idaho Foundation for Parks & Lands are asking you to please remedy this problem immediately.
With Fall fast approaching, we need this taken care of to accommodate any Fall rains. You assured
us this problem would be solved once the road was paved. As of Saturday moming, September 2,
2000, the problem still exists. The culvert under your roadway is being filled with silt eroding off
the left side of the roadway, which in tum will impede our water flow in the McCoy Ditch.

Please contact me as to your plans to remedy this on-going issue.

Sincerely,
WEYYAKIN H.O.A.

Bill Nagel ‘
Manager

(208) 726-7444

CC: Sharon Hubler, Idaho Foundation for Parks & Lands
Lisa Horowitz, City of Ketchum P&Z
Steve Butler, Galena Engineering
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- GALENA EXGINEERING, INC.

April 12, 2000 |

CIVIL ENGINZERS AND LAND SURVEIYORS

RE: LAVYASTREET CULVERT REPLACEMENT |

| Dear Mr. Stremmel, ‘

This 1s in regards to the culvert replacement that was performed by Scott Curtis during the
\ Lava Street improvements this fall 1999. We will present our analysis of the new culvert

compared to the existing culvert and our recommendations for bank stabilization and revegetation.

The existing structure was a round, 36 inch diameter culvert placed at a 0.3% slope which ‘
1s capable of carrying 21.9 cubic feet per second (cfs). Approximately 6" of silt, sand,
and gravel had washed into the culvert reducing it’s capacity to approximately 17.8 cfs.

The new structure 1s a 42" x 29" squash culvert placed at a 0.3% slope which is capable of
carrying the same 21.9 cfs as the round culvert. The ditch will be lined both 20 feet up and
down stream of the culvert with a 30 ml HDPE liner covered with river rock. The liner

will reduce the collection of sediment in the culvert and should help maintain it’s design
flow.

Scott Curtis has indicated that he will complete the remaining canal improvements by May 14,
2000. The improvements include installing 20 linear feet of 30 ml HDPE liner on the bottom and
up the sides of the ditch to the elevation of the flowline. The liner will then be covered with 2 to 4
inch river rock. The disturbed banks wiil be compacted, and covered with jute matt from the top
down to the waterline to meet the HDPE liner. A grass seed mix will then be placed on the matt.
The matt will absorb water and should provide a moist medium for the germination of the seed
mix. Please see the attached illustration of “Weyyakin Irrigation Ditch Improvements”.

In addition, following our site meeting on April 12 with Bill Nagel and the City Staff, Scott has
agreed to monitor the Lava Street borrow ditches leading to the canal for erosion and install any
erosion control measures to prevent excessive wear on the ditch.

We hope that this letter addresses the details that you addressed during our site meeting.
Please contact me if you have questions.

Sincerely,

Steve Butler, P.E.

Scott Curtis

|
\
|
\ Q:\WPDOCS\2910.01-Weyyakin-4-12-00.wpd
|
|

680 SECOND AVENUE NORTH « P.O. BOX 425 * KETCHUM, IDAHO 83340 + TELEPHONE (208) 726-4729 « FAX (208) 726-4783
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MAR 29 '99 11:22 FROM RAT TWIN FALLS TO 122833656312 PAGE .082 083
HAR-29-33 MON 10:49 SPZCK & AANESTAD Fax NO. 2087260752 P.02/03
SPECK & AANESTAD
A PROFESSIONAL CORPORATION
ATTORNEYS
JAMES B. SFECK TELEPRONE
DOUGLAS & AANESTARD : 120 LAST AVENUE (208)726-4421
BENJAMIN W. WORST P. Q. BOX 987 FacsimMuLE
KETCHUM, MAHO 83340 (208)726-Q752
March 29, 1998
v -1-
QRIGINAYL WILL NOT FOLLOW
Mz, Gary Slette
Roshalt, Robertson & Tucker
P.O.Box 1906
Twin Falls, 1D 83301

Re:  Weyyakin Homeowners & IFFL - Hare
Desr Gary:

Thank you for your March 26, 1999 lener. My clients, Dick and Sué Hare, are willing to
¢nter Into am agreement with the Weyyakin Homeowners Atsociation (“*Weyyzkin') and the 1deho
Foundation for Parks and Land (“IFPL") which includes the four conditions described in your letter
with the following comaments and requested clari fications and changes:

1, Condifon no. 1 1s accaptable. The agresment should be signed by the Hares,
Weyyakin and IFPL and recorded in the real property records of Blaine County. It will bind the
Hares and their successors in interest 1o their properties locared at 203 and 205 Snowbrush Lane in
Sun Vailey, Idaho. It will alse bind Weyyakin, IFPL aud their successors in interast to their water
rights (37-00289 for 7.0 efs and 37.00457 for 4.8 cfs, respectively).

2 Condition no. 2 is acceptable as long as the Hares' responsibility for maintenance of
the ditch is limited 1o the secton which crosses their two lots and ta that reasonably necessary 10
deliver the sbove-described water rights across these 19t no more than the normal or usual seepage
and evapomranspiration losses. The Hares will line this section of the ditch in an effort to eliminate
ss much seepage loss as possible. In return, Weyyakin and IFPL will agrec to accept delivery of
their water rights twougk the reconstructed and improved ditch. They must also agres the cuvent
sizs of the ditch js adequate for the delivery of these nights. The watermaster’s delivery records

certainly support this request as water jg ¢xcegs of the decreed rights has been delivered into the
ditch during ten of the past twelve years!

3. It may be more appropriate for the agreement to include the specific grant of an
casement. for couveyance of the decreed warter rights through the dih rather than the
acknowled gment of an existng sasement. The specific purposes and physical linits of the casement
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Nt By HCDEVITT & MILLER, LLP; 2083388512; War-28-99 13:06; Page 6/6
o B
MGR 29 39 11:22 FROM RRT TWIN FALLS TO 129833883812 PAGE . 282,882
MAR-23-59 MON 10:49 SPECK & AANESTAD FAX NO. 2087260792 P. 03,03

Mr. Gary Slette
March 29, 1999
Page2

could then be described. This would includs an agreement by Weyyakin and [FPL that the Hares
cxisting house at 203 Snowbrush Lare and proposed house at 205 Snowbrush Lane do not encroach
upon or atherwise affect their rights under the easement.

4, Condition no. 4 is acceptabie with the addition of 2n zppropriate provision for written
notice to the Hares that required maintenance must be completed within a specific period, e.g. not
less than thirty days, before Weyyakin and [IFPL could complete the work, except in the event of an
emsrgency. Furthermors, & force majeure provision should bs included to cxcuse the Hares’
performance duc to events beyond their control, such as weather.

5. The Hares will pay for Gerald Martens fess and costs rejating 10 the repair of e
ditch.

I believe thess are reasonable changes and in line with our discussions on site. [ look forward
10 receiving your comments as quickly as possible.

Sinterely yours,

SPECK & AANESTAD
A Professional Corporation

HH

James P, Speck
TPS)
¢e: chent
MAQR 28 'S8 18:43 FRGE .83
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ROSEOLT, ROBERTSON & TUCKER

Chartered
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NORMAN 3. SEMANKO FAX (208) 7260041

March 31, 1669

City of Sun Valley

Amn: Meavor and City Couneil
P.O.Box 416

Sun Valley, ID 83353

RE: McCoy Ditch
Dear Mayor and Members of the City Council:

Qur law firm represents the Wsyyakin Ranch Property Owners Association, Ine.
(" Weyyakm") with regard to i1ssues pertaining to the use and delivery of its water rights. A rocem
situation prompted in part by the City of Sun Valley has resulted in potential litigation and needless
expenditures for both parties involved in this situation, afl of which could bave been avoided with
the City's assistance.

Both Weyyakin and the Idaho Foundation for Parks ané Lands, Inc. receive their decreed
Trail Creek waer rights through the MceCoy Ditch. The McCoy Diteh passes through the Trail
Creek Subdivisior on the south side of Sun Valley Road. Last year, the Sun Valley building
inspector, Greg James, asserted the City's junsdiction over the repair and mainterance of the
MeCoy Ditch, & ditch that has been in use for more than a century, In 2 telephone conversation I
had with M. Jamet, [ advised him that after a review of the state law and the City's municipal
codes, I found no basis in law for such an assertion. I communicated my discussion to both Mayor
Praggastis and your city attormey, Rend Pecbles. On March 20, 1998, Mr. James comtacted Carl
Stremmel, 2 board mamber of Wevyalen, Mr. Swemmel took notes of his conversation at the thme
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Mayor Praggastis and the
City Council Members
Marck 31, 1995

Page 2

of its oceurrence. According to Mr. Stremsanel's notes, Mr. James indicated he was uncertain of the
Ciry's jurisdicgor, but asserted that the City was not going to be pushed around by anyone. During
the course of the conversation, Mr. Swgemmel advised Mr. James that Weyyakin and the Idaho
Foundation for Pazks and Lands, Inc. possessed = righr-of-way for the McCoy Ditch, as well as the
adjacent easement Ior cleaning, malntaining end repaiting the ditch as statutorily prescribed in
caho Code § 42-1204. Mr, James demanded that Mr. Stzemme! write him 3 letter detailing what
Weyyakin was going 7o do concaming the repair of the MeCoy Ditch. When Mr. Streremel
indicatad he was not going to write such a iener, Mr. James declared that he hed grown tirad of the
conversation, end he rather unceremomously hung vp on Mr. Stremmel. That Mr. Saemmel and
his follow boaré members were cffended by such conduct is of liitle consequence at this tirme. What
does muaner, however, is the Citv's subsequent conduct after having bean expressty advised of the
existence of the ditch cascment, and the refated statutory ditch praintenance easement.

On March 1, 1999, Mr. James issued a building pernnit (Ne, 99-002) 1o Richard and Susan
Hare for consmustion in the Trail Creek Subdivision. The building permit aliowed construction of
a dwelling within & few feet of the McCoy Diteh, resuiting in the creation of an encroachment on
thie statutonly declared casement for ditch muintenance using "such equipment as is commonly
uscd, or is reasonably adapted, to that work”, LC. § 42-1204. Not only did the construction work
impair that maintenance easement, the cxcavation undertaken by the Hares resulted int the total
destruction of approximately forty (40) feet of the downstream embankment of the McCoy Ditch,
Wevyakin first becamne aware of this activity on March 23 of this year. When questioned by Mr.
Stremme! as to why he had not nonfied sither Weyyakin or the Idaho Foundation for Parks and
Tands concerning the proposed building comswuction on the underlying easements, Mr. James
indicated that neither enlity was cntitled to be made aware of the building permit application
because there was o casement recorded ia Blaine County. I have advised Charles McDrevitt, the
attorney for the Idaho Foundation for Parks and Lands, of the City's position in this regard, Quite
candidly, the Wevyakin beard is dismaysd at conduct of City officials in this situation. After
having been expressly advised of the existence of a statutory essement for the ditch and a right-of-
way for maintenance, it seems somewhat disingenvous o take the position that the Ciry can
summarily procesd 10 issuz building permits that affact the property rights of one of its citizens
simply because the statutory easement is 1ot recorded in the records of Blaine County, Weyyakin
board members believe that the City's actior: In issuing this recent building permit was precipitated
by thedr refusal 1o scbmit to Mr, James' demands for design review approval of the repairs 1o the
McCoy Ditch. They have asked me to rasearch the issuc concerning the Citys Hability concerning
this matter because of the disastous resuits that have ensued.

Until a dacision is made by the Weyyaiin board in that regard, however, the Weyvakin
board membars wact to provide additional express notice to the City of Sun Valley that Idahe Code
§ 42-1204 (copy enclosed) which was adopted i 1881 is still in effect in Idaho. The board would
raquest that you advise the Planning & Zoning Conunission and your building department of the
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Mayor Praggastis and the
Crry Council Members
March 31, 1999

Page 3

validity of statutorily declared riphis-of-way, and the need to effectively and affirmatively deal with
those issues when building permits are sought In areas traversed by imrigation ditches. Disputes
abeut water and water rights in Idaho are as oid as the temritorial government, The Weyyakin board
members would have hoped, however, that having imparted actual knowledge of the laws to 2 City
employee, the necessity for this ravcor could have been aveided. The Council's assistance in
achieving 2 solution would be genwnely appreciared by Weyyeldn.

If you have any questisns or commaents, please feel free 1o contact me.

Yours muly,

GARY D. SLETTE

GDSurlw

Erncls.

oL Weyyakin Ranch Property Owners Association
Chas, F. McDevint, Esq.
Rand Peebles, Esq.

' geseorcuavelle
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Aprl 1, 1999

Gary D. Slette

Risholt, Robertson & Tucker
142 3" Ave. North

P.O. Box 1906

Twin Falls, ID 83303-1906

RE: McCoy Ditch
Dear Mr. Slette:

In response to your letter of March 3 1, 1999, I would like to follow up on the City's
action regarding the referenced ditch and Ciry building permit No. 99-002. It is our
understanding that you discussed this matter last week with our City Attorney.

As you may know, our Building Inspector has been in contact with the architect and
the contractor for this project. They are aware of the right-of-way for the ditch and
the damage that has occurred during construction for the foundation of the house.

The site will be mspec'ted by the City for conformance with the approved grading
plan.

We apologize for any misunderstandings related to this matter, and look forward to a
satisfactory resolution prior to this year's irrigation season.

Council President

cc: Mayor and City Couneil

PO, BOX 416 » SUN VALLEY, 1D 83353 - 208-622-4438 - FAX 208-622-340) o
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WILLIAM H. VANDERBILT

P.O. Box 4740
Ketchum, |daho 83340

April 2, 1999 @Eﬁ" Cfn 3 ‘ij:f'.g

Sharon Hubler

Idaho foundation for Parks and Land
5657 Warm springs Ave.

Boise ID 83712

Dear Sharon,

This is to confirm our conversation of yesterday wherein I expressed my concerns about
the cleaning and repair work to be dorne on the irrigation ditch that serves the Reinheimer

Ranch. This ditch runs through my property, quite close to my home at 300 Garnet St,
Ketchum.

As I mentioned in our conversation, Annie and I will be out of the country from April 7
to May 22, and thus will not be able to take part in any conversation about exactly how
the improvement work, if it is necessary, will be done. For this reason we have asked Jim

Speck, an old acquaintance and partner in the firm of Speck and Aanestad, to look out for
our interests while we are away.

As I also mentioned, hiring Jim in no way reflects an aggressive approach to this issue on
our part. Our goal is simply to make sure that in our absence everything possible is done
to minimize the impact on our property of whatever work is deemed necessary to
maintain the ditch. Specifically, if major improvements are required, we would like to
have the work done by a crew of manual laborers rather than by a tractor or backhoe.

With this in mind, if any decisions are to be made, or if any work is to be done prior to
my return on May 22, piease contact Jjim at his office (208-726-4421).

Annie and I greatly appreciate your attention to our concerns, as well as all the good
work the Foundation has done on the Reinheimer Ranch.

Sincerely, ;

W.H. Vanderbilt

cc. Carl Stremmel, Weyyakin Board of Directors
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FROM ¢ SUW UALLEY FUN PHONE 10,

. . Apr. 12 1393 10:53AM Pg
=% B U788 12:33 FEOM BRY TLIN FRLLS TO 1237227745 P2GE.C32/022
RECEWVED apr ¢ 935
$PECK & AANESTAD
A PROFESSYONAL CORPORATION
ATTORNEYS
MES P SPECK 120 EAST AVENUE TELEPHONE
?wau_c, 1. AANESTAD 2OST OFFICE BOX 987 Czﬁgmﬂ“
EENJAMIN W, WORST KETCHUM. IDAMO 83340 (208) 716-0752
April &, 1559
Mr. Gary Slette
ROSHAIT, ROBERTSON & TUCKER
P.O. Box 1906
Twin Falis, ID 83301

Re:  Vincemt J. McGuinness - Weyyakin Homeowneys Association.
Dear Gary:

My <lient, Mr. Vince McGuinness, recently rzceived a copy of the letter from Weyyakin
Homeowners Association to the “McCoy Ditch Area Lend Owrers”. As you may know, Mr.
MeGuinness has since Decemuber 1997 tried to get a commitmert out of the Association to
adequately repair the damsge caused by a leek or everflow of the Ditch adjacent to his property
during the summer of 1997, Faliling o get a satisfectory response from the Association, Mr.
MeGuinness asked my firm for assistance,

The letter states the Associstion end the Ideho Foundation for Parks and Lands will be
vepaiting the Ditch 25 soon as weather permits. Mr. MoGuitness would like assurance that this
includes a fall repair of the Ditch at the area in questicn so it will not leak again and cot be such an
eyesore. The Association’s and Foundation’s responsibilities under the Idaho stemes require
restoration of damaged bmds ag'well as repair and maintenencs of the Ditch, We would like to know
the specific restoration plans as this will have a large impact on my client’s property. It is very
important this be done as soon 2s possible befcre further nmofT and erosion make an alyeady ugly
scar much woise,

Pleaserespond on bohalf of the Association and Foundation as soom as possible. Thaok you.
meerely yours,

SPECK & AANESTAD
A Professional Corporation

Jarnds P. Speck
TPS/j
! cHent

#*x TOTAL PRGE,@@2 x%
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~ AFTZR RECORDING MATL TO: RECEIVED <
James P. Speck
Speck & Aanestad JUN 1 4 1999
A Professional Corporation
P.0. Box 987 SPECK & AANESTAD

Ketchum, Idaho 83340

AGREEMENT
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THIS AGREEMENT is made and entered into this 7,7 day of May,%99, by and among
WEYYAKIN RANCH PROPERTY OWNERS ASSOCIATION, INC., an Idaho corporation

(hereinafter "Weyyakin”); IDAHO FOUNDATION FOR PARKS AND LANDS, INC., an Idaho

corporation (hereinafter "Foundation”); and RICHARD HARE and SUSAN HARE, husband and
wife (hereinafter "Hares").

WITNESSETH:

WHEREAS, Hares are the owners of Lots 8 and 9 of Trail Creek Subdivision No. 2 (the
"Hare Property") as the same is recorded in the official records of Blaine County, Idaho; and

WHEREAS, Weyyakin is the owner and holder of IDWR Water Right No. 37-00289 which
entitles Weyyakin to receive 7.0 cfs of water diverted from Trail Creek and delivered to Weyyakin's
real property via an irrigation ditch known as the McCoy Ditch; and

WHEREAS, the Foundation is the owner and holder of IDWR Water right No. 37-00457

which entitles the Foundation to receive 4.8 cfs of water diverted from Trail Creek and delivered to
the Foundation's real property via the McCoy Ditch; and

WHEREAS, the McCoy Ditch traverses the Hare Property; and

WHEREAS, the parties hereto desire to set forth an agreement to provide for the future use,
maintenance and repair of the portions of the McCoy Ditch located on the Hare Property;

NOW, THEREFORE, in consideration of the mutual covenants and promises herein

contained, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereto agree as follows:

1. The Hares acknowledge that Weyyakin and the Foundation have an easement p%rsuant to
1.C. §42-1101, etseq., in that portion of the existing water course known as the McCoy Ditch

which passes over, on and through the Hare Property to deliver their water rights from Trail
Creek to their respective properties, together with an easement for cleaning, maintaining and
repairing the McCoy Ditch pursuant to I.C. § 42-1101, et seq., and I.C. § 42-1201, et seq.

The Hares are in the process of constructing a residence on Lot 9. As part ofthe construction
on Lot 9, Hares have rebuilt a portion of the McCoy Ditch consistent with the specifications
prepared by EHM Engineers ("EHM") of Twin Falls in a letter dated April 26, 1999, a true
copy of which is attached hereto as Exhibit "A", and by this reference incorporated herein.
Weyyakin and the Foundation accept the rebuilt portion of the McCoy Ditch and release the

AGREEMENT - 1
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Hares from any existing or outstanding claims or liabilities relating to the McCoy Ditch
reconstruction.

3. As part of the consideration for this Agreement, Hares, for themselves and their successors
in interest, agree to maintain in perpetuity that portion of the McCoy Ditch which crosses the
Hare Property so that it continues to deliver the water which is diverted from Trail Creek
pursuant to the decreed water rights of Weyyakin and the Foundation. Such maintenance
shall be undertaken by the Hares as reasonably directed by either Weyyakin or the
Foundation. Regular maintenance of the McCoy Ditch shall be conducted within thirty (30)
days of notice being provided to the Hares, in writing, by either Weyyakin or the Foundation.
Hares' performance of such regular maintenance shall be excused during periods of time
when weather or an act of God will not allow such repairs to be undertaken. However, upon
the termination of such restricting event, Hares shall immediatety undertake to accomplish
the routine maintenance called for by either Weyyakin or the Foundation. In the event of an
emergency or a future failure of the portion of the McCoy Ditch located on the Hare
Property, or if water deliveries are impeded in that portion of the McCoy Ditch located on
the Hare Property, Hares shall rectify the problem as soon as possible following observation
by them, or upon receipt of notice, either oral or written, by Weyyakin or the Foundation.
In the event that the Hares do not either (a) restore the operation of the system within twenty-
four (24) hours after such emergency or failure is discovered so that irrigation water can be
delivered, or (b) if the nature of such emergency, failure or impedance is such that the same
cannot with due diligence be repaired or restored within such twenty-four (24) hour period,
commence such repair or restoration within the twenty-four (24) hours and diligently pursue
the same until completion, Weyyakin and the Foundation reserve the right to rectify the
problem on their own. In such event, Hares agree to be responsible for all costs of repairing
the McCoy Ditch, and to pay such costs within thirty (30) days after being billed therefor.
If Hares or their successors fail to timely undertake the regular maintenance of the McCoy
Ditch, either Weyyakin and/or the Foundation may elect to do the maintenance and invoice
the Hares or their successors as set forth herein above.

4, Hares and their successors in interest agree to indemnify and hold harmless Weyyakin and
the Foundation, and their successors, from and against any and all claims, suits, damages,
costs, losses, findings, penalties, assessments and expenses of whatever kind or natdre in any
manner proximately caused by the construction, operation, maintenance, repair, remodeling,
use or existence of that portion of the McCoy Ditch which traverses the Hare Property. Such
indemnity shall extend to costs and attorneys fees incurred by either Weyyakin and/or the
Foundation that result from the filing or institution of any such claim. This indemnification
shall not, however, relieve or release Weyyakin or the Foundation from any liability arising
out of orresulting from the negligence or wrongful acts of Weyyakin or the Foundation, their
agents or employees, in exercising their rights under this Agreement.

5. Weyyakin and the Foundation agree that so long as the Hares or their successors in interest
abide by the covenants herein provided, the dwellings located on the Hare Property will not
constitute an encroachment upon or otherwise affect the rights of Wevyakin or the
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Foundation with regard to the easements described in paragraph 1 herein above.

6. Nothing herein shall be construed as a waiver or relinquishment of Weyyakin's and/or the
Foundation's rights to receive a flow of water through the McCoy Ditch sufficient to meet
their collective water rights. Nothing herein shall be deemed to preclude or prevent
Weyyakin's or the Foundation's agents' and employees' right of ingress and egress now and
in the future to and over the easement for the McCoy Ditch; however, as long as the Hares
or their successors in interest abide by the covenants herein provided, such right of ingress
and egress shall be limited to inspection of the McCoy Ditch. Weyyakin and the Foundation
agree that a permanently buried pipe or conduit shall not be placed within the easement for
the McCoy Ditch across the Hare Property unless it is done as a part of a project to pipe the
entire McCoy Ditch from Trail Creek to the delivery junction for the Weyyakin and
Foundation properties.

7. It is understood and agreed that any contractor or contractors employed by the Hares shall
be agents of the Hares, and not an independent contractor, and Hares shall be liable as
principal therefor.

8. The failure or refusal of either party hereto, or their successors in interest, to comply with
any provision herein by which they are bound to comply shall constitute a default, and shall
entitle the non-defaulting party to either seek specific performance, or to terminate this
Agreement and to seek damages from the defaulting party, or their successors, for such non-
compliance. Inthe event any party hereto is required to initiate legal proceedings to enforce
its or their rights under this Agreement, such party shall be entitled to recover all costs and
expenses incurred therein, including attorney fees and costs.

9. This Agreement shall be recorded in the Office of the Blaine County Recorder's Office and
shall be construed and interpreted for all purposes as a covenant running with the land,
binding the Hares and their successors in interest.

10.  This Agreement contains the entire understanding and agreement of the parties hereto with
respect to the subject matter hereof, and no prior written or oral agreement or understanding
pertaining to any such matters shall be effective for any purpose. This Agreemes#may not
be amended, modified, altered, changed, subtracted from or added to, except by anagreement
in writing signed by all the parties to this Agreement, or their respective successors in
interest.

11.  This Agreement shall be binding upon the heirs, successors and assigns of the parties hereto.

12. This Agreement shall be construed in accordance with the laws of the State of Idaho.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day and
year first above written.

"WEYYAKIN"
WEYYAKIN RANCH PROPERTY OWNERS
ASSOCIATION, INC.

et Dl L

kOBER HGYLAND

Its: Preside

"FOUNDATION"
IDAHO FOUNDATION FOR PARKS
AND LANDS, INC.

By: N N g& =

Its:

"HARES"

o) Aone

RICHARD HARE

Lz s

SUSAN HARE

AGREEMENT - 4

Exhibit 5§



STATE OF IDAHO )

County of B/ ne -

Onthe )¢ dayof Mw , 1999, before me, a Notary Public, in and for
said County and State, personally appea(ed RICHARD HARE, known or identified to me to be the
individual whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year in this certificate first above written.

STATE OF IDAHO ) g
f )SS. "'nnn“l““
County of B é/ﬂ}
On the &0 day of /%{ , 1999, before me, a Notary Public, in and for said

County and State, personally appeared SUSAN HARE, known or identified to me to be the
individual whose name is subscribed to the within instrument, and acknowledged to me that she
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day

and year in this certificate first above written.
) o7 saee .8

STATE OF IDAHO )
- SS.
County of WMU{, ) Teranepeaest®
On this QJ\‘VM day of%éﬁ’l,& , 1999, before me, a Notary Public for the

State of Idaho, personally ap'peajed ROBERT HOLLAND, known or identified to me, to be the
President of WEYYAKIN “,RAI>(CH PROPERTY OWNERS ASSOCIATION, INC,, and the
person who executed the i@ument on behalf of said corporation, and acknowledged to me that
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such corporation executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and
year in this certificate first above written.

ATLILLLITP

K ’ \—5‘ TH ."‘0'

STATE OF teepes®®
Ocl," AT EO Y \.g
County of a P il )

On this 23% day of N\QL 1999 before me, a Notary Public for the

State of Idaho, ersonally appeared , known or identified to me, to
be the E[ 5'13;,,:\'_‘ of IDAHO FOUNDATION FOR PARKS AND LANDS, INC,,
and the person who executed the instrument on behalf of said corporation, and acknowledged to

me that such corporation executed the same.
IN WITNESS WHEREOF, T have hereunto set my hand and affixed my official seal the day and
year in this certificate first above written.

LOU ANN YTURRI NOTARY PUBIéfC FOR IDAHO
Notary Public Residing at & s~z

fl
State of ldaho My comumission expires //-23-s200#

i

AGREEMENT - 6

Exhibit 5



APR 29 '99 B8:85 FROM RRT TWIMN FALLS TO 12887268752 PAGE .BY¥8-B12

84/25/1393 14:41 2887346849 EHM ENGIMNEERS

g EXHIBITA

EERTLENVAS Engineers, Inc.

ENGINEERS / SURVEYORS / PLANNERS

PAGE @2

IN THE FB2 0S CF
FLANNING
SLRVEYING
HQLAAYS
WATER
TFEWAGE
STRUCTURAL
SUBDVISHONG
BrREES
ENVIPONMERTAL
QUALTTY CONTAO
Aprl 26, 1999 CONSTRUCTION MGMT

Carl Stremmel
P.O. Box 4385
Ketchum, Id 83340

Carl,

Saturday, April 24™ we inspected the reconstruction of the Weyyakins ditch at the Hare
guesthouse. We observed an earthen ditch between 1.6 and 1.9 feet deep and 4 to 8 feet wide.
The architectural ditch section had not been constructed.

The following are our comments regarding that construction.

1) The reconstructed ditch depth runs between 1.6 and 1.9 feet from flowline w0 top of bank.
The bottom of the reconstructed ditch width was between 4° — 0” and 4’ — 4”. The top
was between 8 ~0” and 9" -0,

These sections with a smooth earthen bottom are hydraulically capable of carrying [1.87
cfs. -

2) The area herween the ditch and the house has been filled relieving my concerns on
leakage from the ditch.

3) We did not observe the methods of materials used to construct the ditch. It appears that
native materials were used and that these were adequately compacted during placement.
However, as with all new construction, there are po vegetation roots, which would aid in

! s0il protection from eresion. -

We calculate a velocity of approximately 2 feet per second for this section. This will
displace finer clay and silt particles - leaving heavy sands and gravels.

4) Based on a hydraulic slope of 0.002 fY/ft we calculate the freeboard at the upstream
property lins to be 101.62 (100.62 + 0.19) = 0.24 feet. This is controlled because an
existing downstream section at 95 feet from the upstream property line is operating at 2
hydraulic bead elevation of 100.62 feet (BM centerline road at east fence linc).

Please note that we analyzed the earthen ditch capacity as it existed on Saturday April
24",

521 North College, Suite 100 - Twin Falls, Idahc 83301 - (208) 7344888 . FaxX 7346049
Wesrvida Offica Buitldng. Tth St and 16t Ave. + Kezchum, Idaho 83340 - (208) 7263579
516 S. Capiesl Bowevard. Suze 201 - Boise, Idaro 23702 - (208) 386-3170

RPR 2B '399 13:49 2887345843 PRGE.E32
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APR 29 ’393 8:35 FROM RRT TWIM FALLS TO 128872683752 PRGE.QB3-312

Bas/26/1393 14:¢P 2P8B73¢E92483 E£HM ENGINEERS PAGE 93

5)  The ditch section submitted in your April 22™ faxed to me contained 6 inches of gravel
an EPDM or claymax 200 liner and decorative block.

If these items are installed in the existing ditch section without further excavation or fill, -

it 1s my opinion that the ditch will not have sufficient capacity to safely transmit 11.87
cfs.

6) Conclusion

1) I recommend a minimum of 6 inches of freeboard at 11.87 cfs. The 4/24/99
constructed sections provide only 3 inches at some places. The entire bank of the

ditch should be raised a minimum of 3 inches for 2 6 foot width along the entire
length of the ditch.

2) [f the liner, gravel, and architectural block sections are to be added to the ditch
they should be installed so as to conform to the 24 inch depth shown on the
architectural ditch sections. Adding these to the existing ditch results in 1.1 10 1.4
feet of total depth and a2 foot bottom width,
If you have any questions please call.
Respectfully,

EHM Engineers, Inc.

Gary R. Burkett, P.E.

cc: Gary Slette

[ -
iy
ey,

APR 26 '99 13:48 2997346348 PRGE.3@3
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SPECK & AANESTAD

A PROFESSIONAL CORPORATION

ATTORNEYS
JAMES P. SPECK 120 EAST AVENUE . TELEPHONE
DOUGLAS J. AANESTAD POST OFFICE BOX 987 (208) 726 4421
BENJAMIN W. WORST KETCHUM, IDAHO 83340 (208)(252%4-1(1’_;552
June 7, 1999

= =
Don K. Weilmunster, President @ 2 3 D
Idaho Foundation for Parks and lands M D
5657 Warm Springs Avenue
Boise, Idaho 83712

Re: Agreement - Weyyakin Ranch Property Owners
Association, Inc./Idaho Foundation for Parks and Lands/
Richard and Susan Hare - McCoy Ditch

Dear Don:

Enclosed is my client’s check payable to the Foundation in the amount of $4,000, a copy
of which was previously forwarded to you with the above-referenced Agreement for signature.

The Agreement has now been signed by all parties and forwarded to the office of the Blaine
County Recorder to be recorded.

Thank you once again for your assistance for bringing this matter to a mutually

acceptable resolution for all parties.

Sincerely yours,

SPECK & AANESTAD
A Professional Corporation

AN
By: \ /’l/ /7 Z4
J amesyspeck
JPS:jal
Enclosures
cc: Client (w/encls.)
Gary Slette (w/encls.)
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SPECK & AANESTAD

A PROFESSIONAL CORPORATION

ATTORNEYS
JAMES P. SPECK 120 EAST AVENUE TELEPHONE
DOUGLAS J. AANESTAD POST OFFICE BOX 987 “gi) ;2"""'“
BENJAMIN W. WORST KETCHUM, IDAHO 83340 (20357%%7252
June 7, 1999

Blaine County Recorder
206 1% Avenue South
Suite 200

Hailey, Idaho 83333

RE: Agreement - Weyyakin Ranch Property Owners Association, Inc./
Idaho Foundation for Parks and Lands, Inc./Richard and Susan
Hare

Dear Madam:

Enclosed please find an Agreement, together with our firm’s check in the sum of $30.00
for recording same. Please mail the original back to our office after recordation.

Thank you.
Sincerely yours,
SPECK & AANESTAD
A Professional Corporation
LAl
By, " ./ F]F WA g0~
© Jean A. Latham
Agsistant to James P. Speck
;jal
Enclosure
cc: Client NP
Gary Slette
Don Weilmyxster
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FROM ey U . ‘ PHONE NO. : Sep. 27 1997 11:55A11 P1
© L SRTVRCUUC HED 04:34 BHOEOGUE & DUNLAP, LLP.  Fay MO, 12067384230 P2
FHOGUE & DUNLAP, L.1.P.
ATTORNEYSE AT LAW
TerRY G, Hoaue 16 WzsT CroY 8TReCT, SUITs I KErcaum Ornce
TrACY DUNLAP PosT OFRCE Box 449 220 EAST AVENUE
Past Omicz Box 338
l-hy.zn IDARO 83333 , Ketonum, Invano 83 ;40
@F COUNSEEL (208) 788-3567 ’ (208) 726-3289
TroMas B, Camrion, IR, FAX (208) 788-4230 Fax (208) 726-3340
September 4, 2002

677458
Mr. Carl W, Stremmel
1040 N. Lakeshore Drive #11A
Chicago, IL. 60611

YIAFACSIMILE ONLX; 745:8731

Mr. Bill Nagel, Sccretary

Weyyakin Homeowner's Association

P.Q, Box 728 '
Ketchum, Idabo 83340

Re: Sammis Issues

Dear Carl and Bill:

T am avtaching 1o shis lener the {oitlal draft of an Agreement between the Association, the
Idaho Foundetion for Parks and Lands, Mr. and Mrs. Sammis, and Mr, and M, Steppe. This

draft follows the forma of the Agreement Mr. Slette prepared for you in 1999 to settle the dispute
with Mr, and Mrs. Hars.

Please review the attachment aad inform me of any additions or correstions you desire.
Onee it is in a form acceptabls to you, [ will forward a copy of same to Mr. Sammis,

M. Semmis was supposed to artange a telephone confrence between he, Mr. Steppe, and
me a aumber of waeks ago. To date, I have not spoken with Mr. Stoppe.

If you have questions, jslease telephone me.
Respectfully,

HOGUE & DUNLAP, LLP

< Wy

Terry G. Hogue-
TGH:ds

Exhibit §



— PHONE N3, FSBAIN P2
. MLP VT LUML ALY UREOY P IUGUR & DURLEF, L. L, F, FRAX NU 12'3878842852]3 sty PJE)QDIJ N
HA N, ! 9 . 3

PRELIMINARY DRAFT FOR
DISCUSSION PURPOSES ONLY

AGREEMENT

THIS AGREEMENT IS MADE and entered info this day of Sepiember,
2002, by and among WEYYAXKIN RANCH PROPERTY OWNERS ASSOCIATION, INC., an
Idaho non-profit corporation (hercinafter “Weyyskin”); IDAHO FOUNDATION FOR PARKS
AND LANDS, INC., an Idaho non-profit corporation ¢hereinafter “Foundation”); DONALD
SAMMIS and SAMMIS, husband and wife (hersinafter collectively “Sammis™),
and STEVEN STEFPE AND _ STEPPE, husband and wife (hereinafter collectively
“Steppe™), Weyyakin, Foundation, Sammis, and Steppe are sumetimes hereinafter collectively
referred to as the “parties” and individually as 2 “party.” '

RECITALS
A. Weyyakin is the owner and holder of IDWR Water Right No, 37-00289 which
entitles Weyyakin to receive 7.0 ¢fs of water éiverted from Trail Creek and delivered to
Weyyakin’s real property via an irrigation ditch known as the MeCoy Ditch; and
B. The Foundation is the owner and holder of IDWR Water Right No. 37-00457
which entitles the Foundation to receive 4,8 ofs of water diverted from Trail Creek and delivered
to the Foundation’s real property via the McCoy Ditch; and

C. Sammis is the former owner of and Steppe is the current owner of
legal description required

. (“the Property”); and
D. A sewer lino and 2 water line which services the Property are currently located
under the McCoy Ditch. Sammis is contractually obligated 1o Steppe to repair the sewer line and
Steppe desires to make repairs to the water line in the location underneath the McCoy Ditch; and
E. The parties desire to set forth in this Agrecment the terms and conditions under

which Sammis and Steppe cin maks thelr desired repairs 1o the water line and sewer line.

AGREEMENT- 1
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TERMS AND CONDITIONS

NOW, THEREFORE, in consideration of the mutual covenants and promises
herein contained, the parties agree as follows:

1. The foregoing Recitals are incorporated herein.

2. Sammis and Steppe acknowledge Weyyakin and the Foundstion have an
easement pursuant 1o LC. § 42-1101, ot seq. in that portion of the existing water course known as
the MeCoy Ditch to deliver their water rights from Trail Creek to their respective properties,
together with an easement for cleaning, maintaining, and repairing the McCoy Ditch pursuast to
I.C. § 42-1103, et seq. and L.C. § 42-1201, ct seq.

3. Sammis and Steppe shall commenca the repuire of the water line ead sewer line
on September , 2002, and complete such repeairs and return the MeCoy Ditch to its same
condition as it was before such excavation and repairs oceurred on or befors to September

, 2002. During the repair process, Sammis and Stepps shall cocase the water line and
sewer line in & manner acceptable to Weyyakin and the Foundation which will ensure the water
line and sewer line can be repaired in the future without any further {aterfersnce with, excavation
of, or constructien in, about or under the McCoy Ditch.

4. The specific work to bs completed 1o repair the sewer line is as follows:

5. The specific work to be completed to repair the water line is as follows:

AGREEMENT- 2

Exhibit §



FRUM . o . FHONE NO. : Sep. 27 1937 11:576M P3
| BIITUSSZUSE Wil URESY P ORUGUR 8 DUNLAP, L L. 2 FAX NO. 120878842360P P05

6. It is understeud and agreed any contractor of contractors employed by Sammis
or Steppe shall be their agents and not independent contractors. Sammis and Steppe shall be

perscnally liable as a principal for their contractor or contractors for any damages or expeases
incurred by Weyyakin and the FFoundation.

7. Sammis and Steppe represent and warrant any coniractor or contraciors
employed by them to make the repairs described above shall b fully qualified to perform such
work and shall have appropriats liability insurance and workers’ compensation insurance,
Sammis apd Steppe represent and warrant any contractor or cantractors employed by them shall
complele the work in a safe manner snd not endanger or damage any person or adjoining
property.

8. Sammis, Steppe, and their successors-in-interest hereby ndemnify and hold
harmlcss Weyyakin and the Foundation, and their successors-in-interest, from and against any
and all claims, suits, damages, costs, losses, penalties, assessments, and expeases of whatever
kind or nature in any manaer chused by the repair of the water and sewer line and excavation
within, under, and about the MoCoy Ditch, Such indemnity shall extend to all damages, costs,
and fees, including attorney’s f2es, incurred by either Weyyakin or the Foundation that arise now
or at anytime in the future becuuse of this repair and excavation work completed by Sammis and
Steppe.

9., Nothing hetein shall be construed as a waiver or relinquishment of Weyyakin’s
ar the Foundation’s right ta racaive a flow of water through the McCoy Diteh sufficient to meest
their collective water rights. Nothing herein shall be deemed to preclude or prevent Weyyakin or
the Foundation’s agents and eraployee’s right of ingress or egress now or in the future to and aver
the easement for the McCoy Ditch,

10. The failure or refusal of any party, or their successors-in-interast, to comply
with any provision herein by which they are bound to comply shall constitute a default, and shall
cotitle a non-defanlting party 10 seek specific performance and to sesk damages from the
defaulting party, or their successors, for such noncompliance. In the event any party is required o
initiate legal proceedings ta enforce its or their rights under this Agreement, such party shall be
entitled to recover all costs and expenses incurrad therein, including attomey fees and costs.

11. 'This Agreement shall be recorded in 1he office of the Blaine County
Recorder’s Office and sheli be construed and interpreied for all purposes 48 a covenant runuing
with the land, binding the parties and their successors-in-interest,

12. This Agrecment contains the entire understanding and agreement of the parties
with respect to the subject mater hereof, and no prior written or oral agresment or understanding
pertaining to any such matters shall be effective for any purpose. This Agrsement may not be
amended, modified, altercd, changed, subtractad from or added to, except by an agreement in
wiiting signed by all the parties to this Agreement, or their respective sucesssors-in-interest,

AGREEMENT. 3
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13. This Agreemens shall be binding upon the heirs, successors, and assigns of the
parties,

14. This Agreement shall be construed in accordance with the laws of the State of
Idaho.

IN WITNESS WHEREUF, the Parties have executed the foregoing Agresment the day
and year first written above,

“WEYYAKIN"
WEYYAKIN RANCH PROPERTY OWNERS
ASSOCIATION, INC,

-,
-

By: ;..{fi ’%\

“FOUNDATION" iy
IDAHO FOUNDATION FOR PARKSJ\I*@

LANDS, INC. e
':e::?,.;y
T2
By: 3.‘ I x/"}
DON K. WEILMUNSTER o T
Its President
“SAMMIS” & /,%j\ N
’{ . "" . ‘kc“"yf'ﬁb
%,
t \ > /J’z.fﬁ’.
. “_l o . &.,-‘:f;h, '
DONALD SAMMIS R ﬁa—}p
. ,.n.,,“,u."'. {,9-“
S
e
{wife) SAMMIS Yl
%, 0
Y
g
AGREEMENT- 4 -

Exhibit 5



FROM PHONE NO.

AP ' Sep. 27 1937 11:53aM P
SEFU4-ZUSS Wkl . 3
| SETTUNCEUR WD USIST PN ROGUE 8 DULAR, LLe ray o, 12087384250 o o7
usf’ »
.,&%
e K 4
STEVEN STEPPE DG
f ), =
%
(wife) STEPPE (7&,
STATE QF IDAHO ) %
)] &s.
County of Blaine ) 'gg
M o
Onthis_______day of September, 2002, before me, the undersigned notary public in and 3

for said state, personally appeared CARL STREMMEL, known to me to be the person whose \?ﬁ
name {s subscribed to the foregoning instrument, and acknowledged to me thas he executed the
same as President of the Weyynkin Ranch Property Owners Agsociation, Ine.

IN WITNESS WHEREDF, I have hereunto set my hand and affixed my ofﬁcml seal the
day and year first above writte;t.

Notary Public for Idaho
Residing at: e

Comum. cprr;.s ,:33

STATE OF [DAHO ) N
) §5. "»,} . ,f;
County of Blaine )] f 'Pﬁa {%&
Onthis_____ day of September, 2002, before me, the undemgncd nbtaryygh lic in and

for said state, personally appenred DON K. WEILMUNSTER, known to me to.be fhé*person
whose pame is subscribed to tiie foregoing instrument, and acknowledged to me tha: hﬁ’ kgcutcd

the same as President of The ldaho Foundation for Parks and Lands, Inc. ; ) 4 ;ﬁ*/
S
IN WITNESS WHERJOF, [ have heseunto set my hand and affixed my ofﬁmal shal the/\,
day and year first above written. _ RGN
’. f;}/
Notary Public for Idaho
Residing at:

Comm. expires:

AGREEMENT.- §
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STATE QR CALIFORNIA ) )

) §5. 4}
Couaty of ) "3 <?’

On this day of September, 2002, befare mc, the undevsxgnc )t}/ public in and
for said state, personally appeared DONALD SAMMIS, known to me to be the’ ‘Person whose

name is subseribed to the foregolng instrument, and acknowledged to me that he executed the
same.

2y

IN WITNESS WHEREQF, [ have hereunto set my hand and affixed my ofﬂcxal seal the
day and year first above written. C

:‘.

Notary Public for California
Residing at:
Comm, expires:

STATE OF CALIFORNIA )

) 38, /G
g
) AN
Onthis ____day of September, 2002, before me, the uncégég,ueﬁ‘ ,ggtary public in and
for said state, pcrsonally appeared SAMMIS, know {eske the person
whose name is subscribed to the forsgoing instrument, and acknowledg O;ﬁc t]:fat she executed
the same. 4

County of

)

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 9@8&\1 seal the
day and year first above wrillen

i?

- v p .
Notary Publi¢ for California i ‘7’,’, e
Residing at: T
Comm. expires: A

AGREEMENT- 6
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STATE OF CALIFORNIA )

) ss. )
County of ) 4{)(\
Onthis _ _ day of September, 2002, befare me, the undersigned notary\/ ic in and
for said state, peraom.lly appeared STEVEN STEPPE, known to me 1o be the pesson & name
is subscribed to the foregoing insirament, and acknowledged to me that he exécuted th

Y
IN WITNESS WHEREQF, I have hereunto set my hand and affized my official s:a"}?gg
day and year first above written, e

Notary Public for California s ‘9?;
Residing ai:
Comm, expires:

STATE OF IDAHO )
\ g5.
F

County of Blaine )

Onthis __  day of Heptember, 2002, before me, the undersigned notary public in and
for said state, personally appeared STEPPE, known to m"b tq,:bé person

whose name is subseribed to thie foregoing instrument, and acknowledged to-ynej?h she executed
the same.

/’ \':%
IN WITNESS WREREQF, I have hereunto set my hand and affixed my ofﬁc% the
day and year first above written. N

Netary Public for California "o
Residing at; S
Comm. expires: Tz

RAWPDATA\CORP\Weyyakin\agreement.wpd

AGREEMENT- 7






June 9, 1998

Checked with Carter Fritschle, IDWR

Reinheimer Water Right #A37-0457B

Department has not investigated any 37- decreed water rights; probably will do
so in a few more years.

Checked our application which is for 80 Acres claimed for irrigation
Dated: May 1, 1883 for 240" or 4.8 cfs equivalent to 3"/acre

The Weyyakin Water Right is dated May 1, 1883 for 350" or 7 cfs

After IDWR does its investigation they make a preliminary investigation, probably

with a map. Next, is an opportunity to meet with us and go over
recommendations.

Carter suggested having a soil profile done as part of justification of 3"/acre

Also, recommended talking to Sherl Chapman, Idaho Water Users' Association;

he thinks the legislation was passed in 1996, fairly explicit on lateral ditch right-of-
ways.
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o

IDAHO FOUNDAT
/P ARKS AN A

July 16, 2003

Mr. Harold Drussel, Sec./Treas.

Upper Big Wood River Water Users Association
152 Base Line Road

Bellevue, Idaho 83313

Dear Mr. Drussel:

It was good to visit on the telephone the other day. I have been
checking on the information that you need for the 240 water shares held by
the Idaho Foundation for Parks & Lands (formerly Idaho Park Foundation).

Before I forget, we appreciate your service of 27 years as Secretary.

The Point of Diversion is the McCoy Ditch. Turnout No. 3

The place where water is used:
That part of the Reinheimer Ranch in T 4 N; R 18 E; Section 19
NE % NW Y4 and SE % NW V4

If you have any questions or need further information do not hesitate
to let us know.

Sincerely,

Sharon Hubler

5657 Warm Springs Avenue + Boise, [daho 83716-8700 + (208) 344-7141 + FAX (208) 344-5910

@ Printed on Reeycled Paper

DEDICATED TO PRESERVATION, HERITAGE, AND RECREATION ~ ESTABLISHED 1972

www.idaholands.org
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IDAHO FOUNDATION FOR PARKS AND LANDS -
FAX NUMBER (208) 344-5910

COVER PAGE

DATE: July 27, 1999

TO: Water District No.37 & 37M

FROM: Sharon Hubler

NUMBER OF PAGES (INCLUDING COVER PAGE): One

I thank you for the information on the water diversion
report for June. It is practical information considering
what has been happening with the McCoy Ditch.
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‘/S{KTE QFIDAHO
DEPARTMENT OF WATER RESOURCES

WATER DISTRICT NO. 37 & 37M

P.O.Box T LEER. PETERSON
Shoshone, Id ahey #3352 Watermaster
(208) 886-2451
FACSIMILE TRANSMISSICN
T0: Idaho Parks Foundation
FAX NUMBES 2068-344-5910

FOR THE w”TrnTIOoN OF
Water District 37 & 37M
FROM

Same as phone 886-2451
FAX NO.

P
NUMBER OF PAGES

(INCLUD MG "% ONE)
DATE j?éﬁ7é?9 9/ el P

i i late I just got out
MESSAGE Sorry this is so 3 g

of the hospital,.

A EERE T
If you do n
any otner p

o e W Lo A gy e o
== & F 4§ & X3

= e+ 42+ 3 3 2 3 22 3 3 3 X VP T T ST 313 2R IR TR
v receive the above number of pages, or if there (s
colem, please call (208) 886-2451 at Shoshone, Idaho.
-~J"w:n=:=====z:::n=======n===§====a===z========n===hu::
The informstin: ~ontained In this fax is confidential and subject
to attorner, -o..¢nt privilege., If the reader is not the intendad
receipient ur the agent therof, you are hereby notified that any
disseminatir, dustribution or copying of the fax is prohibited.

I¥ vou have “wmoceived this fax in error, please notify us immediately

and returr . o lginal by mail at our expense. Thank you,

4]
1]
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WATER DISTRICT 37 & 37M

CANAL NAME MC COY CANAL NO. 3 1998
---- == = e
OWNER IDAHO PARKS FOUNDATION & WEYYAKIN PARTNERS
DATE _ APRIL  MAY = JUNE  JULY AUG SEPT DATE
1 11.40  8.04 . 10.60 9.00 1
2 11.40  8.04 10.60 9.00 2
3 11.40  8.04 10.60 9.00 3
4 11.40  8.04 10.60 9.00 4
5 11.40  8.04 10.60 9.00 5
6 11.40  8.04 10.60 9.00 6
7 11.40  8.04 9.00 9.00 7
8 11.40  8.04 9.00 9.00 8
9 11.40 8.04 9.00 9.84 9
10 11.40  8.04 9.00 9.84 10
11 11.40  8.04 9.00 9.84 11
12 11.40  8.04 9.00 9.84 12
13 11.40  8.56 9.00 9.84 13
14 11.40  8.56 9.00 9.00 14
15 10.60  9.00 9.00 9.00 15
16 10.60  9.00 9.00 9.00 16
17 11.00  9.00 9.00 9.00 17
18 11.00  9.00 9.00 8.04 18
19 10.60  9.00 9.00 8.04 19
20 10.60  9.00 9.00 8.04 20
21 10.60  9.00 8.04 9.84 21
22 10.60  9.44 8.04 9.84 22
23 10.60  9.44 8.04 8.04 23
24 10.60 9.84 9.00 8.04 24 !
25 10.60  9.84 9.00 6.96 25
26 5.68 9.84 9.00 6.96 26
27 5.68 9.84 9.00 6.96 27 ;
28 5.68  9.84 9.00 6.96 28 I
29 6.96 11.40 9.00 6.96 29 ‘.
30 6.96 11.40 9.00 6.96 30 §
31 L 1060  9.00 3]
TOTAL D00 0.00 307.96 278.08  285.72  258.84
Meloy 3 dums¥ YEARLY CF S 1131 p b ate S| fus
240 y web YEARLY ACRE FEET 2239 Wﬁ
TOTAL NO OF DAYS 122 oo 10 CES
4.9 4 YEARLY MEAN 9 “fet ,
ast 4 Foho Pond . _ %2 o
37045
5[1]1953 1 8 g
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WATER DISTRICT #37 & 37-M

CANAL NAME MCCOY CANAL NUMBER 03 1992

MEESRRYEENR SN SN EEP RN RN RN R NN R RN IR N I N NN C R IR C RN XTI

OWNER IDA PARKS FOUNDATION & WEYYAKIN PARTNERS

_ Téﬂ' =

(- S X 2 % 3 2 3-3 -1 4 Xt i3 142 3t 2 Y232 %232 %-22-2 % 232 0-F-R-2 0322 2022 2R RS
OATE APRIL MAY JUNE JULY AUG . SEPT. DATE
E RN AN SR AN S AT E XN ARE RN ENER BN EERN N SN EN A DA EERES S RN s R IR N M
1 11.80 12.10 12.10 1.00 1.00 1
2 11.80 12.10 12.10 1.00 1.00 2
3 11.80 12.10 12.10 1.00 1.00 3
4 11.80 12,10 12.10 1.00 1.00 4
5 11.80 12.10 12.10 1,00 1.00 5
6 11.80 12.10 12.10 1,00 1,00 6
? 11.80 12.10 12,10 1,00 1.00 7
8 12.10 12.10 12.10 1.00 1.00 8
9 12.10 12.10 12.10 1.00 1.00 9
10 12.10 12.10 12.10 1.00 1.00 10
11 12.10 12.10 12.10 1.00 1.00 1%
12 12.10 12.10 12.10 1.00 1.00 12
13 12.10 12.10 12.10 1.00 1.00 13
14 . 12.10 12.10 12.10 1.00 1.00 14
15 12.10 12.10 1.003meK 1,00 1.00 18
16 12.10 12.10 1.00 WM 3 o0 1.00 16
17 12.10 12,10 1.00 1.00 1.00 17
18 12.10 12,10 1.00 1.00 1,00 18
19 12.10 12.10 1.00 1.00 1.00 19
20 12.10 12,10  1.00 1.00 1.00 20
21 12.10 12,10 1.00 1.00 1.00 21
22 10,60 12.10 12.10 . 1.00 1.00 1.00 22
23 10.60 12.10 12.10 1.00 1.00 1.00 23
26 11.40 12.10 12.10 1.00 1,00 1.00 24
25 11.40 12.70 12.10 1.00 1,00 1.00 26
26 11,40 12.70 12.10 1.00 1.00 1.00 26
27 11.80 12.10 12.10 1,00 1.00 1.00 27
28 11.80 12.10 12.10 1.00 1.00 1.00 28
29 11.80 12.10 12,10 1.00 1.00 . 1.00 29
30 11,80 12.10 12.10 1.00 1,00 1.00 30
31 12.10 1.00 1.00 a1
-.---‘.--.---.-‘Itﬁa‘zl===ﬂiﬂﬁ----‘ﬂ:...zﬂ'.ﬂ'.'..'IKEH-.-.-32--‘:3:‘.:
TOTAL 102,60 374.20 263,00 186 .40 31.00 30.00

YEARLY C.F.S. 1087 .20 Do 4 dado s/)1223

YEARLY ACRE FEET 2152 .656
U Pasks &7 0F5
; 7.4 CFS

AR

TOTAL NO, OF DAYS 162

YEARLY MEAN 6.71

FROM IDAHO PARKS/LAND TO 3366912 19311985 17:9) D Ao A



uly 1§, 1887
une 1901 to
Ay 1886

june 30, 1884

une 3, 1884
ay 18, 1883
réh 24, 1063
¢ 19, 1882
uly 1, 1881

"June 24,

1992 PRICRITY CUTS

Big Wood River Above Magic Resarvoir

Water Distriot 37

Date Priority
Cut Made

gpril 1, 1992
April 1, 1992

April 1, 1992
May 13, 1992
May 14, 1992
June 23, 1992
1992

June 27, 1992
July 6, 1992

July 14, 1992
JUly 22, 1992

July 29, 1992

FROM IDAHO PARKS~/LAND TO 3366312

18,31,1985 17:22 TOTAL P.B3,/83

i R 2 Y 3 3 X X X ¥ ¥ ) P A msay DR U WD WD WD A WS e W wy N W e et D W SR WD 4 e W e N P WD WD P W ot vy WD WY SR W W wwwew
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Upper Wood River Water Users Assoclation

We need the following,information
Concerning your Z ZZZ water shares

We need to know:
Where your head gare for diversion of water.
“Land Description.” Where water 1s used.
And the description of the land that it is used on.

THIS IS VERY IMPORTANT!!

Bill Sherbine pres.
Jim Eakin vice pres.

Harold Drussel Sec./ Tres. L ﬁ_&‘:—%

i Bk

gat- 119
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@do2
State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O, Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Gaveraor

KARL ). DREHER
Director

February 7, 2003
RE: NOTICE of MEETING for Water Users

Dear Water User:

The Department, in cooperation with the Watermaster of District 37, has scheduled a
meeting to discuss issues inveolving the use and delivery of the “saved water rights™ on
the Big Wood River which you may have an interest. Specifically, discussion will focus
on the Baseline Bypass Canal and Extension Bypass Canal saved water rights.

The meeting will be held:  DATE: FEBRUARY 28, 2003
TIME: 10:00 AM
PLACE: Shoshone School District Board Room
409 N Apple St. '

Shoshone, ID
(1 block West of Hwy 75) (Hwy 75 is the main street through Shoshone)

HISTORY: Last year the Deparfinent received a request of the watermaster for direction
on delivering “saved water rights” on the Big Wood River. On July 16, 2002, a meeting
was held with some water users and the watermaster in an effort to identify and
understand issues concerning delivery of saved rights on the Baseline Bypass Canal and
Extension Bypass Canal. After the meeting a letter dated August 6th, 2002, was sent to
the watermaster providing instruction as to how these “saved water rights” are to be
delivered. (Copy attached)

Apparently the watenmaster continues to field questions as to how these rights are to be
delivered. With prospects of continued poor water availability this year and continued
questions the meeting above has been scheduled to address delivery of these rights.
You are urged to attend the meeting if you have an interest in these matters.
Sincerely,
_/ ,Z/e__
/ /

/ 06;17{3 -
Allen Mem,
Southern Region Manager
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
Govemnor
KARL J, DREHER
Director
August 6, 2002
RECEIVED
Lee Peterson -
Watermaster District 37 AUG -7 2002
POBox P Department of Waler Resourees
Shoshone, ID 83352
SUBJECT: *“Saved Water” rights on Big Wood River involving Baseline Bypass and Extension
Bypass Canals
Dear Lee:

Thank you for meeting with Bill Sherbine, Bill Yager, Tim Luke and me on July 16™ to discuss the
issues involving ‘“‘saved water” that was decreed years ago as a result of development of the
"Baselme Bypass” and “Extension Bypass” canals. As promised, this letter is in response to the
July 16™ meeting and subsequent discussions and is intended to augment or clarify past instructions
provided by the department to you as watermaster for delivery of these “saved water” rights.

This same Subjecl was addressed in a memo dated 8/2(/1992. to you from Tim Luke thru Gary
Spackman and in a letter dated 7/24/1994 to Dave Sellgren from Tim Luke. From the discussion
on July 16", it appears there is general agreement when the “saved water” becomes good
(deliverable); however, there is not agreement as to when the “save water” is to be curtailed or

trimmed back relative to delivery of senior priority rights through the Baseline Bypass and
Extension Bypass canals.

This letter provides some explanation and analysis concerning the Chapman and Coffin decree
“saved water” rights. Attached to this letter is an Outline of Watermaster Instructions concerning
distribution of these rights.

As documented in the 1992 memo, it is has been the practice that when the flow of the Big
Wood River at the head of the Baseline Bypass canal has diminished so that all of the flow
can be safely diverted into the Baseline Bypass canal then the river is considered separated.
At this time the Chapman decree “saved water” is understood to be deliverable. Similarly
the Coffin/decree "'saved water” is deliverable when the 6/15/1883 priority water rights are

Exhibit 6
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Aos

Baseline Bypass and Extension Bypass system are diminished by 5 cfs then it is equitable
that the Chapman decree *'saved water” be diminished or curtailed by 8% (5/58.84).

(13 iy

In {eading the Chapman decree there appears to be some provision for “winter saved water”.
Thus letter is not intended to provide direction for delivery of this water. If called for by the

Big Wood Canal Company the department will provide further direction to you if requested
after further study of this issue.

Dther Tocnag:

Equally important to the issue of initiating and/or cuntailing the “saved water” is how to
deliver it to the proper users. As the decrees and your records indicate the largest portion of
the “saved..water”. is.in .the name of the. Upper .Big .Wood River Water Users Assn.

——->(UBWRWUA). Please note that review of our records finds that UBWRWUA has failed to

file claims in the Snake River Basin Adjudication. It is understood that this entity is a
shareholder type organization that distributes their water based on shares in the association
to their shareholders up and down the Big Wood River. I've been told that in the past
UBWRWUA has annually provided a list to the watermaster so that distribution can be
made. ] understand that the latest list of shareholders was provided by the UBWRWUA in
1994. T understand that updates have been requested by you but have not been provided.
You indicate your inspection of the 1994 list reveals numerous holdings are by either people
that have died or by people with numerous diversions and you do not currently know where
to deliver all of the water. During the July 16" meeting it was evident a dispute exists on

whose responsibility (watermaster or associztion) it is to keep track of the UBWRWUA’s
shares and where it is to be delivered.

It is a reasonable expectation that it is the responsibility of the UBWRWUA to annually
report 1o the watermaster where it’s rights are to be delivered identifying the number of
inches at the headgates of its shareholders. If they fail to do so, then the watermaster should

refuse delivery. Once identified, the shareholders should then call for water when it is
available, Ifnot called for the watermaster should not deliver the water.

In the past it may have been the practice to rotate blocks of shares though the Big Wood
River systemn above Magic Reservolr. This practice appears inconsistent with the local
public interest and statutes requiring transfers. This practice should not continue unless the
Department or the SRBA court provides further approval or direction.

These shares cannot be “wild cards™ allowed 10 move at will. The 1969 transfer act
requires processing of an application for transfer if a change in use is made of these rights.
These rights are not grandfathered from his requirement anymore than any other right
existing before 1969._The UBWRWUA should at least annually, but actually anytime a
change is made in shareholders, notify the watermaster of the change. If any change of
shareholders or change by shareholder results in a change in element of the right [point of
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conversations with you and your deputy, Otis (Tinker) Disbennett. The Coffin decree of
7/18/1941 says: “It being difficult accurately 1o fix the time when the flow of the river above
and into the Dry Beds becomes an independent source of supply non-tributary to the stream
below the Dry Beds, during the existence of prior rights diverted in the Dry Beds the time
during any irrigation season when the right herein adjudicated becomes effective shall be
deemed to be when water rights in said stream with priority of June 15, 1883 are shut
off;-..." This statement supports the practice for initiation of delivery of the Coffin decree
“saved water” rights but it has not generally been the element to make the Chapman decree
“saved water” nights deliverable. Logically, the Chapman decree “saved water” is only
good when water is flowing through the Baseline Bypass canal to make delivery of rights in
the “dry beds” or below. Chapman decree “saved water” rights should continue to be
inytiated upon separation of the river as described above.

It is our understanding from our meecting on July 16 that the June 15, 1883 priority rights
were fully curtailed just within the previous day or two of our visit. We agreed that the
Coffin decree “‘saved water” rights were on and that the Chapman *'saved rights” had been
on since the time that the entire flow of the river was dammed and turned into the Baseline
Bypass canal near the Glendale Bridge. We noted also that a significant portion of the flow
in the Baseline Bypass continued past the canal heading for the Extension Bypass and was
returning to the river (lower portion of the dry beds). We understand that this lower reach
of the Baseline Bypass canal that runs westerly toward the river (lower portion of the dry
beds) is frequently dammed off and all of the flow is put into the Extension Bypass canal.
The lower reach of the Baseline Bypass canal apparently had not been dammed off yet
because thers was more flow available at this point than could be placed entirely in the
Extension Bypass canal. The additional flow retuming to the river was being used to satisfy
some of the rights senior to 6/15/1883 at Canal 61 and the Wood River Ranches’ diversion.

I understand from recent discussion with you that the lower reach of the Baseline Bypass
¢anal may soon be dammed off if not already,

o, 1,

The more difficult issue to address is when to curtail delivery of the “saved water”.

The Coffin decree findings states that: “Nothing in these findings or In this decree is
intended to impair or affect said priorities through Canal No. 61.”" The Coffin decree
findings list rights ranging from 7/10/1880 to 10/28/1886 totaling 39.7 cfs at Canal 61.
Those senior to 6/15/1883 total 30.2 cfs with priorities ranging from 7/10/1880 to 5/15/1883
at Canal No. 61. The Coffin decree findings also indicate that the capacity of the Extension
Bypass is 35 ¢fs, These Coffin decree findings have been the basis for the 8/20/1992 memo
statement that; “We interpret this language 10 mean that the Stewart rights (Those at Canal
No. 61) with priority dates before June 15, 1883 must be delivered before any 'saved
water” (By-pass or Extension By-pass) can be allocated.” And "However, we do wish to
make clear that none of the saved rights should be delivered when the senior priority
Stewart rights (i.e.; prior to 6/15/1883) can not be delivered.” These instructions still
appear to be valid regarding the Coffin decreed “saved water” rights. In other words, the
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Coffin decree "saved water” should be curtailed when any of the Canal 61 rights below the
Extension Bypass prior to 6/15/1883 are called for and cannot be fully delivered. The
capacity of Extension Bypass canal and the amount of water called for at this location are
factors that should also be considered when delivering the 18 cfs of the Coffin decread
“saved water” rights. For example, if the capacity or the amount called for at Canal 61 ig
less than the sum of the priority rights that can be delivered to it then the remaining flow
within the Bypass Extension should accrue toward the 18 cfs of “saved water” but delivery
of the Coffin “saved water” must be limited to 18 cfs.

As for the Chapman decree “saved water” rights, the statement in the 7/24/1994 letter to
Sellgren also appears valid which states: "“The Chapman decree does not specifically state
when the 18 ¢fs is not deliverable, or whether any of the 18 ¢fs is cut back according to the
diminishing flow of the river that is turned into the Bypass.” Logically, if you take the
" negative of the statement above then “saved water” is not good wWhen water is not flowing
through the Baseline Bypass canal to make delivery of rights in the “dry beds™ or below. It
is not reasonable to conclude that the most senior rights should be continuously cut in order
to deliver “saved water” with a 1920 priority. Similarly, it is not reasonable to conclude that
all “saved water” should be continuously cut in order to deliver senior priority rights that
may have been cut absent the construction of the “bypass™ system. Noting that the

Chapman decree is not clear, it appears most appropriate that full delivery of the 18 cfs
Chapman "saved water” can only be made to the extent that such savings exist by use of the

Baseline Bypass canal-in fully-delivering the senior priority rights, including those senior
rights at Canal No. 61 as well as senior rights delivered to several other diversions on the
Baseline Bypass and Extension Bypass canals. Since the Chapman decree lacks clear
direction concerning any potential curtailment or reduction of the Chapman “saved water”
rights, IDWR believes that an equitable approach for distribution of this “saved water”” and
the most senior priority rights must be established when flows in the Baseline Bypass are
inadequate to provide delivery of water to rights with priorities senior to 6/15/1883, IDWR
believes the most equitable approach of distribution during these critical river stages is to
proportionately reduce delivery of both the Chapman decree “saved water” and water rights

senjor to 6/15/1883. IDWR therefore directs the watermaster to proportionately reduce
delivery as outlined bzlow.

As we understand your records indicate that in addition to the Canal 61 rights, there is a
total of 25.94 cfs of water rights with priorities senior to 6/15/1883 diverted through the
Baseline Bypass and Extension Bypass system (in¢luding the Baseline Canal, Dittoe Ditch,
McGonigle Ditch and the Brown/Blincoe/Wood River Ranches diversions and below). The
sum of all the priority rights prior to 6/15/1883 below the heading of the Bascline Bypass is
58.84 ¢fs. In periods of extreme drought it is known there are times when the most senior
priority water rights along the Baseline Bypass/Extension Bypass system and Canal 61 are
¢ither partially filled or cannot be satisfied even after turning all the remaining flow of the
Baseline Bypass into the Extension Bypass. As stated above the Chapman decres “saved
water” rights should beé diminished any time the flow at the head of the Baseline Bypass is
Jess than requited to fill these senior priority rights off of the Baseline Bypass and Extension
Bypass system. For example, if the rights senior to 6/15/1883 which are delivered in the
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diversion, place of use, nature of use, etc.] an application for ransfer is to be filed by the
association. The watermaster should not distribute such changes without an approved
transfer. Although filing of an SRBA claim at this point in time IS not a prerequisite for
delivery of the rights, SRBA claims need to be filed to tie down the elements of the “saved
water” rights that may be owned by the association. The claims should reflect use in 1987
and if any changes have been made since 1987 appropriate transfers should be considered.

Hopefully this letter provides sufficient direction for your delivery. I expect that these issues may
be taken up for further determination by the SRBA court as that process continues, The direction
provided under this letter and attached outline should be followed until further direction is provided

by the Department or upon further determination by the SRBA court. If you have questions please
feel free to contact this office.

Mo~

Alie Merritt, PE
Southem Region Manager

Sincerely,

Attachment

CC:  William Sherbine, 153 Baseline Rd, Bellevue, ID 83319
Harold Drussel)152 Baseline Rd, Bellevue, ID 83313 _
Tim Luke and Norm Young ~ IDWR State Office '

Doug Jones - [DWR SRBA )
Jo Beeman — 409 W. Jefferson St, Boise, ID 83702

3-10-03

futhed viay Felephane, o Uorold Drussele  Hral Guck
2o Shaus (idtndsincs) Dt BB

.an‘l' Olz‘\/e,vsfon . N
f ‘?n.'a., Besbenntts. W%
aneegtibler, duroiliow o Jond

Exhibit 6



02/26/2003 09:35 Fax 12087269731 WEYYAKIN HOa

dos

Outline Of Watermaster Instructions
Delivery of “Saved Water” from use of Baseline Bypass and Extension
Bypass Canals
Chapman and Coffin Decrees

1 Initiate Delivery of Chapman decree “Saved Water

Delivery initiated at time when Big Wood River near Glendale Bridge is dammed and all
flow of water from river can be conveyed to the Baseline Bypass canal.

Delivery initiated when Big Wood River priority rights of 6/15/1883 are cut or not
-deliverable due to insufficient water supply in Big Wood River system. This priority cut
occurs after the flow of the river is dammed at Glendale Bridge and the river is turned into
the Baseline Bypass. If this cut is made and a portion of the remaining flow in the lower
reach of the Baseline Bypass cannot be turned into the Extension Bypass due to insufficient
carrying capacity of the Extension Bypass canal, then remaining flow shall be deliversd past

the heading of the Extension Bypass to the river for delivery of senior rights at Canal No. 61
or the Wood River Ranches diversion.

3 . g . 11 3
The Coffin “saved water” should be curtailed when rights below the heading to the
Extension Bypass that are senior to 6/15/1883 can not be fully delivered. (Normally after

lower reach of Raseline Bypass is dammed and all remaining Baseline Bypass water is
turned into the heading of the Extension Bypass.).

4, ' = :

Delivery of the Chapman “saved water” should be based on the prorata share of senior
priority water (prior to 6/15/1883) deliverable in the Baseline Bypass and Extension Bypass
system. (For example if 20 cfs out of the 58.84 ¢fs is delivered ( 34%) then 6.12 ¢fs of the
18 cfs of “saved water” could be delivered.) Proportionate reduction of priority rights

along the Baseline Bypass and Extension Bypass system should be done in accordance with
priority dates (i.e., reduce most junior rights first).

5. Curtail Delivery of Chapman decres “Saved Water”
Delivery of Chapman “saved water” should be curtailed when delivery of all priority rights
through the Baseline Bypass canal is futile (See Jtem 6 below) or not called for during the

irrigation season. Note: This is not intended to include *‘Winter saved water” decreed to
Big Wood Canal Company under right 37-895.

The watermaster should follow the direction provided by the letter dated July 11, 2002 from
Norm Young of IDWR to Lee Peterson, Water District 37 watermaster, when considering
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or making a futile call determination.

7. Delivery of “Saved Warer” 10 Holders of Chapman and Coffin Decreed Rights
For the **saved water” rights held by the Upper Big Wood River Water Users Association
(UBWRWUA), the UBWRWUA must provide to the watermaster an updated list of
shareholders names, amount of shares held by cach shareholder and locations of points of
diversions where shares are to be delivered. Until an updated list is received from the

- UBWRWUA the watermaster will deliver any “saved water” decreed to the UBWRWUA
based on the last updated list that is on record at the water district office. “Saved water”
shall be delivered only to those sharcholders that are valid water users as per the water
district records. For this purpose, a valid water right user shall be any individual or
organization that also holds other valid water rights in the district subject to delivery and
assessment by the watermaster. The watermaster will deliver the “saved water” to the
normal points of diversion that are associated with these valid water right users, Other
decreed nights in the Chapman and Coffin decrees should be delivered based on ownership
of those rights as reflected by IDWR water right records and the watermaster’s records.

8. ‘' u ”

Rotation of blocks of “‘saved water”, particularly rotation of blocks under the UBWRWUA
rights should not continue unless IDWR or the SRBA court provides approval or direction.
IDWR may authorize the watermaster to rotate portions of the “saved water” if the
UBWRWUA provides the information as outlined in item 7 above and if the UBWRWUA
provides the watermaster with a proposed rotation scheme. Any new rotation scheme must
be approved either in a new permanent transfer or temporary drought transfer. Any rotation
scheme will be subject to review and approval by both IDWR and the watermaster.
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FROM @ SUM UALLEY FUN PHOME HO,

Fug. B7 200@ 1@:524M Pl

Carl W. Stremmel, Jr.
P.O.Box 4385
Ketchum, Idaho 83340

DATE: 3;/7/0'0

o, Abarery

FROM: CARL W STREMMEL

PAGES INCLUDING COVER SHEET:

MESSAGE: Aason WWWM MWWM.) anL
Mﬁéo""’jﬁm Sl MMW

QW Eall

W/ /KM

TELEPHONE: 208 726-6566 FAX: 208 726-7745
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FROM @ SUN UALLEY FUN PHONE MO, : Aug. @7 2000 18:58aM P2

Box 728, Ketchum, idaho 83340

McCoy Ditch Repairs and maintenance spring 2000

Labor Total $660.060 51% = $ 336.60
49% = $ 323.40
Cham Saw Rental $31.80 51% = $16.22
49% = $15.58
Concrete $ 8.00 51% = $4.08
49% = $3.92

TOTAL 51% =3$356.90
49% = $342.90

THESE BILLS ARE ONLY FOR THE SECTION OF THE DITCH FROM
THE HEADGATE AT TRAIL CREEK TO THE DIVIDER BOX. (SPLITS
TO WEYYAKIN AND RHIENHIMER RANCH AT DIVIDER.)

THIS WAS COMLPETED 5/12/00

9)0"\

%\\6\\00

¥\
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FROM @ SUM VALLEY FUN

PHONE NQ. Hug, @7 2008 12:S99M P3
Terry Pfau/Prop Mgmt Invoice No.
P.Q. Box 3757
Hailey, Idaho 83333
(208) 788-8406 fax N/A
: INVOICE =
Customer
Name Weyyakin Homeowners Assoc. Date 5/9/00
Address P.O. Box 728 Order No.
City Ketchum State Id.  ZIP 83340 Rep
Phone FOB
= S Qty ] Co e Descnptmn e L Unit Price TOTAL. . -\ =
1207 HrSL"‘WéW'ékiﬁ"'ditchi»' - A 830,001 7 s80000) T T
_ SubTotal $600.00
Payment Details Shipping & Handling $0.00
O Cash \ Taxes ldaho
@®  Check
o TOTAL $600.00
Office Use Only
GOD BLESS

THANK YOU IN ADVANCE FOR YOUR PAYMENT
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FROM <

SUN URLLEY FUW FHONE MO, @

06/01/00

TERRY M. PFAU “PROPERTY MANAGEMENT”
621 WHITETAIL DR.

P.0.BOX 8757

HAILEY, ID. 83333

(208) 788-9406

To Whom It May Concern:

The following is a list of work done on the Weyyakin ditch:

Day 1 ( 8 HOURS)
From gate above Bitterroot to first bridge at Baldy View Lane

A Poured crete mix and covered with pond liner in 6 foot stretch of ditch
B Removced several large rocks.

C Cut out trees with chain saw that were over ditch.
D Raked leaves and removed debris.
Terry cleaned & returned tools to Weyyakin garage

Day 2(8 HOURS) -

From Baldy View Lane to Garnet Rd. culvert.
A Raked leaves and removed debris.
B Cut out trees with chain saw.

C Cleaned packed leaves out of ditch in front of Garnet Rd. culvert.
Terry cleaned & returned tools to garage

Day 3 (4HRS)
From Garnet Rd. to Weyyakin weir

A Raked leaves and removed debris.
Terry cleaned & returned tools & pond lines to the garage.

TOTAL JOB: (20 HRS))
Sincerely

Terry M. Pfau
P.O. Box 3757

‘Halley Id. 83333

(208) 788-9406

Aug. @7 2000 1@:59AM P4
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FROM + SUN UALLEY FIN

e e e D

FHONE hO.

Aug. O7 2008 11:004M PS

WEYYAKIN HOMEOWNERS ASSN,
WEYYAKIN H O. ASSN.
PO.BOX 728

b E

Fagloye

Nume: 00 d," e Gonn

Address:

TIME SHEET

Work Fhone:

ottt

Bl B 7 Jeo

;=22

/2 O

FR °P

/ | S
Bl 5/8/ oo &
&

g;{fléﬁ’/w

Aceoxmt #

Employce 1D #

Date:
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FROM @ SUN UALLEY FUN PHONE NO.

: Rug. @7 2000 11:00aM Ps
L3 LIS WIMT e
AC HOUSTON
" LUMBER COMPANY e
“Lumbermen Since 1884”7
DELIVERED 8Y
__ACCOUNTNO. SOLD TO: SHIP TO: (SAME A3 SOLD TO UNLESS SHOWN BELOW) . INVOIGENO,

TOURQRDER NQ. . ] R . SR . e U INVOICE DATE

OSMER DATE | CUSTOMER ORDER NO/ORDEREC BY . ~. = o HOW BOLD [

\
[

i SOLD BYL Y

|

[ NON-TAXABLE -5 N e T [ R e
R A TR PR ) .
INANCE CHARGE of L J —— RECEJVE‘r;.T‘ a S
T = HE ABOVE IN GOOD CONDITION;
% PER MONTH TERMS: NET CASH 10th OF MONTH FOLLOWING PURGHASE. ACCOUNTS PAST e & D
% ANNUAL DUE SUBJECT TO A SERVICE CHARGE IN ACCORDANCE WITH HOLSTON _, -~ ;.‘ - -
LUMBER COMPANY CREDIT POLICY, ITEMS RETURNED IN SALEARLE x -
ROENTAGE RATE) wil CONDITIGN WILL BE CREDITED LESS 15% FOR STOCKING & HANDLING. :
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PHOMNE MO,
EXTRA COPY SIDE 2

FROM @ SUN UALLEY FIUN

Aug. @7 2000 11:816M P7

% s

7
vty

o
A
AP

Ao bty T
. e

2

NGer!
Wy Wy

RETURN
EQUIPMENT BY!

reosto

Ag

i

&

THIS IS YOUR.CONTRAGT, READ BQTH SIDES BEFORE SIGNING




FROM ¢ SUN UALLEY FUM PHOMNE tO. Aug. 15 2001 10:17AM P1

PP Mia e,

Carl W, Stremmel, Jr,
B.O.Box 4385
Ketchum, Idaho 83340

DATE: 8’/5/&/
VaES

0. e - Acdaber Frneloric

FROM: CARL W STREMMEL,
PAGES INCLUDING COVER SHEET:__ 7

MESSACE:

ROV

TELEPHONE: 208 726-6366 FAX: 208 725-7748
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FROM ¢ SUMN UALLEY FIUM PHORE MO, Rug. 15 2

=

D1 18:17AM P2

NEVi AN

Box 728, Ketchum, ldaho 83340
(208) 726-7444 - Telephone = (208) 726-3731 - Fax
weyyakin @svidaho.net - email

Me Coy Diteh Maintenance 2001

Pressure treated lumber $72.84

Chainsaw $18.56
Waders $20.00
Labor $215.00
Total $326.40

I.F. FOR P.&L. 49%= $159.94

Please pay this amount.

These charges are for work from the divider
box 1o headpate,

1502

H#

%,\S’D\
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‘FRDM TOSUN UALLEY FIUN FHONE MO.

Aug. 15

CRIGINAL COFY

2901 18:18AM P4

Statexent. of Rocount.

AEY YR-KLN '-{UM_”NN_PS =Lust 1D : Pazly
p.0. 80¢ 7 f a,a-e@_‘e_/hzm?‘ i
[ YETCHUM, I“ b bk
: 83348
Mrate | 1 ipti etH Credits
i Date Paid Cantract # [Description JQQ B Ref & —}{ Charge Cre
05/:1/9} @1-235581-82 {SAW, CHAIN EAS | ﬁ 18,58
N S )
—Luirenim=—=tver Hemeliver El=mpmaliver 30 ﬁ::fo-‘-aljugz—
18, 2,90 2.02 8. 20} {e 18,551

NET BALANCE DUE 10TH OF MONTH. A FINANCE CHARGE

OF 1-1/2% PER MONTH (18% ANNUALLY) WILL BE ADDED




18AM FP3

15 2081 19

Pug.

PHONE MO,

SUN UALLEY FLUN

FROM

.

“emma sanAcIATION 1458

FDELS VEBRER _ werrens, .
Il mr.ww%pm x._ww_.__i_% [9ER ShlLE

AT R N

0. &y oo 128%77 /
1L, 00 4334 (<0a-7 c\.«_@%”@w 2L "
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Vo ¥ 8 BIR ooy ey 5! : m

2950 5 .
SURTOTYL. — ‘
B
CEN vy e WD,:.&. Jw-.., i
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WEY g KIN

Box 728, Ketchum, ldaho 83340

D '?-‘ rLaWV= (208) 726-7444 - Telephone « (208) 726-9731 - Fax
{ 2:14-0] D weyyakin @ svidaho.net - email

Paul Gibbs
Labor
Materials
Photos
Total
Weyyakin

Concrete work $1052.00
8 hrs. @ $18.00 $153.00
$204.85

$ 18.92

$ 1428.77

51% $ 728.67

I1d. Parks & Lands Fd, @ $ 700.10

Sharon please reimburse Weyyakin since we have paid these bills in full.

I have included some of the photos we took during the work.

Exhibit 7



vt/ @d/ @avlVa UdivY FAA lZU¥ /269731 WEYYAKIN HOA @01

AM : Weyyakin HOA
103 ' Account QuickReport
al Basls . April 1 through October 29, 2002
Type Date Nu_m Name Memo Split Amount
OPERATING EXPENDITURES
McCoy Ditch . .
Bill 5r30/2002 ) John Supemaugh Ditch Maint/...  Accounts Pay... 441.00 (
Check §/30/2002 1855 Bud Gonzalez Ditch Maint. Cash in Bank 448.00
Chagk ’ 53012002 - 18%6 Journey Acker Ditch Mainte... Cash in Bank 448 00
Bill 6/25/2002 John Supernaugh 65.5 hrs. Accounts Pay... 90.00 /
Chack 7/8/2002 1906 Anderson Lumber Sandbags - Cash in Bank =~ 47.70
IS Bill ) 7182002 - Silver Creek Outfinars  Ditch mainl. ...  Accounts Pay.. 42.40
- b Bill 711572002 Hogue & Duntap, LLP  Sammis Accounts Pay... 260.00
P_T)\ A0 CBiu 8122002 Hogue & Dunlap, LLP  Sammis sew...  Accounts Pay.. : 133.82

X&’J}f Total MeCoy Ditch . 1911.02

Total OPERATING EXPENDITURES

Z@Z Govrrcdiioam Sy G — i?ﬁa 52
/ngﬁz;/o oA STE Vil
3.1,03
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To: Don Weilmunster From: Sharon Dated: May 12, 2003

Reinheimer Ranch Water Discussion
Reinheimer water Right #37-0457 with a priority date of 5/1/1883 is for 240 inches or 4.80
c.f.s. Weyyakin’s, #37-0289 with a priority date of 5/1/1883 is for 350 inches or 7.0 c.fs.
Reinheimer’s is equivalent to 3” an acre, probably not justifiable according to a Idaho Dept.
of Water Resources source, without having a soil profile done. The ditch length is
approximately 2.5 miles.

Therefore, the ratio on cost of repairs is 41%, Foundation and 59%, Weyyakin.

The turn-out is described as McCoy No. 03, and the ditch rider checks the headgate every
other day and turns in his figures every two weeks. The figures are of course for both
Weyyakin and the Foundation. For example, in 1999, from June 11 to September 30 the
mean c.f.s. diversion was 9.0 c.fs. out of a possible 11.8 c.f.s.

The Foundation handled the costs and the management of the diversion structure on Trail

Creek in the fall of 1987, through a generous grant by Jim Boswell. Weyyakin was built in
1983.

The former manager for Weyyakin was Brad Scott — we felt that he was billing us
excessively. Our part of a bill for 1997 was $ 1,713.41 and we did not pay that until we went
into an agreement with Carl Stremmel/Bill Nagel at Weyyakin and paid the bill June 4,

1999. Our concern at that time was expressed as “hearing after-the-fact” of work being
performed.

In 1998, the Foundation was informed of substantial leaks in the McCoy ditch and that
began the process of repair.

The $ 4,000 donation from Sue and Dick Hare was paid $ 1,436.50 to EHM Engineers, Inc.
and $ 2,549.54 toward legal services by Rosholt, Robertson.

We settled out the rest of the expense with § 4,286.10 coming from the Reinheimer Estate on
the total of $ 3,907.71 paid by the Foundation.

Our share of Ditch Maintenance for 2001 was $ 159.94. However, that same year the
diversion structure (due to rebar being bent and so forth) needed repairs and the Foundation
paid $ 700.10 as its portion. The bill submitted for Ditch Maintenance for 2002 is $ 783.52
and you have the detail. In looking through the file the office was contacted both August 28,
2002 and September 25, 2002 on the Sammis problem. You received memos on both
contacts. I feel that the Foundation was given notification. However, as to the maintenance
paid out between 5/30/2002 to 6/25/2002 for labor totaling $ 1,427.00* we were not
contacted. Maybe you could speak with Bill and get clarification. Bill Nagel’s numbers are
208/720-2414 on the cell phone and 208/726-7444 at the Weyyakin Homeowners’ Office.

e John Supernaugh 441.00; Bud Gonzalez 448.00; Journey Acker 448.00; and John
Supernaugh 90.00
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WEYYAKIN HOMEOWNERS' ASSOC,
P. 0. BOX 728
KETCHUM, 1D 63340

IDAHO PARKS & LANDS FOUNDATION

Billing for ditch maintenance

DATE DESCRIPTION AMOUNT
May-02 Labor to clear ditch 1337.00 Th«s M/t-,/,.‘_(f,- s A 772.M /
Jun-02 Labar 1o clear ditch 90.00 s e s
Jul-02 Sandbags 47.70
May-03 Lahaor to clear ditch 812.00 Lﬁbvﬂ-#é Lo o=
May-03 Sandbags 70.62 -~
Jun-03 Labor to clear ditch §4.00 Matee als f?'o ez

TOTAL 2211.32
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PARKS & REC PAGE 83

Weyyakin HOA

PO Box 728
DATE
Ketchum, ID 83340
208/726-7444 10/20/2004
HOMEOWNER
Idaho Foundation for Parks & Lands
5657 Warm Springs Avenue
Boise ID 83716-8700
DUE DATE Account # AMOUNT DUE AMOUNT ENC.
10/20/2004 $824,06
DATE DESCRIPTION AMOUNT BALANCE
09/30/2004 Balance forward 0.00
10/20/2004 McCoy Ditch: spring cleanup 509.92 509.92
10/20/2004 McCoy Ditch: headgate replacement 31414 B24.06
N o
A
1-30 DAYS PAST | 31-60 DAYS PAST | 61-90 DAYS PAST OVER 90 DAYS
CURRENT NUE NUE SUP T NUE AMOUNT DUE
B824.06 0.00 0.00 0.00 0.00 $824.06

Exhibit 7



18/31/2005 15:03 20883343741 PARKS & REC

McCoy Ditch Expenses - Summer 2004

Spring start up: clean out and get water running
5/12/2004 Labor
5/19/2004 Materials: replace diversion boards in river
5/20/2004 Labor
5/25/2004 Materials: replace diversion boards in river
5/26/2004 Labor

6/4/2004 Labor

Sub Total

Headgate replacement:
9/23/2004 Labor
9/27/2004 Labor
9/27/2004 Materials

10/1/2004 Labor

10/3/2004 Materials

10/3/2004 Labor
10/7/2004 Labor

Sub Total

Total

Summary
Spring start up: clean out and get water running

Labor 450.63
Materials $9.29

Subtotal  509.92

Headgate replacement:

Labor 230.63
Materials 83.52

Subtotal  314.14

Total 824.06

306.00
113.40
517.50

31.20
324.00
175.50

72.00
108.00
186.75
247.50

16.95

63.00

72.00

PAGE 04

Weyyakin Parks Fdtn

205.02 100.98
66.91 46.49
346.73 170.78
18.41 12.79
217.08 106.92
103.55 71.96
957.68 509.92
42.48 20.52
83.72 4428
110.18 76.57
146.03 101.48
10.00 6.95
3717 25.83
42.48 29.52
452.06 314.14
1409.74 824.06

Exhibit 7



IDAHO FO

] UNDATION
JPPARKS AND LANDS
November 17, 2003

DIRECTORSN
DON K WEILMUNSTER
President
7T - 2003
FRED DL ARDER Bill Nagel, Weyyakin Manager
\'lt l“ Pn\.ikh-.n(\ - PO BOX 728
R 00 Ketchum, Idaho 83340
JOHN BARCLAY
e e Dear Bill:
H. LARRY LEASURE o ) ) )
M5 - 2004 This will confirm our conversation last week in which we talked over the -
CTTIRLEY A MIX billing situation for 2002 and 2003 on the McCoy Ditch. The total amount owed to
WIT - 2003 Weyyakin by the Foundation is $ 1,085.54 and we intend to pay this in installments
TERRY GESTRIN of § 135.70 with no delinquency for a period of eight months beginning this

Wt~ 2004

November and ending June, 2004.
CAMCHUCKT RICE

B L 2008

I have also expressely asked you to let us know of any need for legal fees in
DOLGLAS PORTER advance. The reason for this request is that the Foundation may have options that we

Mg - 2004 :
could pursue that would end up costing less.
CHARLES FAMCDEVITT

l\mﬂ - 100-{
Very trul urs
JAMIE ANDERSON Y y ’

1000 - 2004 i

TONY VARILONE ; R
2000 - 2004

Don K. Weilmunster, President
SHARON HUBLER

Exccurive Drirector

ADVISORY BOARD

SHERMAN AKERS, POCATELLO
I ROBB BRADY, IDAHO FALLS
RONALD F. DALY, BOISE
GOVERNOR ROBERT E. SMYLIE
DOYAL STILES, SODA SPRINGS
JERRY L WRAY, BUHL

5657 Warm Springs Avenue  + Boise, ldaho 83716-8700 + (208) 3447141 + FAX (208) 344.5910

DEDICATED TO PRESERVATION , HERITAGE, AND RECREATION  ESTABLISHED 1972

www.idaholands.or
@ I'rinted on Reeveled Paper 6
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NOTICE OF ERROR

RERLY RECEIVED

CroLeteln and el Jl\b 7 2 ﬂﬁqj
TLeoaaty prantec Leluw 1f o you wanuDgggg%F 'Ajf-é'{rr%%:?wtﬁgiﬂi

alovol agree witn ime recommendation.,

Fooase hType or vrint Cacariy, filioout tno

o]

rn thig reply form to IDWR by the o
mmendaticn or you wdant to iet ILWR

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS:

Water vight numi.os: 37-4571\

DOUGLAS BRADSHAW. TRUSTI:L: under the Will of Eleanor Reinheimer
¢/0 Thomas M. Robertson

P.O. Box 525

Twin Falls, Idaho 83303-0525

Telephone Number: (208) 734-1224

Descripe the portion of the proptssd reo camendatzon with which you disagree {(e.g.
priority date, pericd of use, scurce. :

QUANTITY: Should be 4.8 cts for irrigation, and 0.02 cfs for stockwater use as claimed.
PURPOSE OF USL:: Should add stockwater use as claimed.

PLACE OF USE: Should be 80 acres in the NENW. SENW., Township 4 North, Range 18
Ezast. Section 19. Blaine County. as claimed.

7. Describe the changes vyou wish 1o make 1 the proposed recommendation:

See above.

3. Give & brief expianation as =3 wny Voo disagree with these portions:

See original clam. Also see letters of Johin Rosholt of Barker Rosholt & Simpson LLP of
October 20, 2005 and December 2, 2005 in response to the inquiries of Nick Treasure of IDWR.

1 AGREE with this proposed recomendatlgﬁays need to be made.
baTe C}W_ ey 1T 2007 sxaw i 7 (ATl 2o ﬁgzu?éycﬁm’m Frosfee

Please print your naro: }h?m Spa l Vi l\o(u’wtff)}/‘l/ M]‘fa)ﬂng./ 7/)./ u'?vjj“ /lﬂ /'ﬂh/ /“,’{Je/
/

IDWR Regicna: Office, 1347 Fillmore SU., Suttc I0C, Twin fells, Idahe E2301, 2087363033



09/23/2005

NOTICE OF ERROR
REPLY

Please type or print clearly, fill out this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS:
Water right number: 37-457A

DAVID M. BERENSON,
1 ASHBURN PLACE

FAIR LAWN NJ 07410
Telephone Number: (208)734-1224

PHILIP ZIMET AND DOUGLAS BRADSHAW, TRUSTEES

1. Describe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source):
2. Describe the changes you wish to make in the proposed recommendation:
3. Give a brief explanation as to why you disagree with these portions:
I AGREE with this proposed recommendation: no changes need to be made.
DATE:

SIGNATURE:

Please print your name:

IDWR Regional Office,



09/23/2005
IDAHO DEPARTMENT OF WATER RESOURCES

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

37-457A

DAVID M. BERENSON, PHILIP ZIMET AND DOUGLAS BRADSHAW, TRUSTEES
1 ASHBURN PLACE

FAIR LAWN NJ 07410

TRAIL CREEK TRIBUTARY: BIG WOOD RIVER

0.420 CFs

05/01/1883

TO04N R18E S7 SWSE Within BLAINE County

PURPOSE OF USE PERIOD OF USE QUANTITY

IRRIGATION 04/15 10/31 0.420 CFS

IRRIGATION Within BLAINE County

T04N R1BE S19 NENW 5.0

5 ACRES TOTAL

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no

later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

This right is a split from former right 37-457

A portion of Right 37-457A cfs i1s used for conveyance loss due to distance
from POD.



ildah. Department of Water Resou.ces

RECOMMENDED PLACE OF USE FOR
37-457A
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®

RECOMMENDED POINT OF DIVERSION

RECOMMENDED PLACE OF USE

ﬂ LOCATION IN BASIN

D TOWNSHIP LINES

L E SECTION LINES

GIS PLACE OF USE PRESENTATION
1987/1988 NAPP AERIAL PHOTOGRAPHY
DATA ENTRY BY NICK TREASURE
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IDAHO DEPARTMENT OF WATER RESOURCES

09/23/2005

PRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:
QUANTITY:
PRIORITY DATE:

POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

37-457A

DAVID M. BERENSON, PHILIP ZIMET AND DOUGLAS BRADSHAW, TRUSTEES

1 ASHBURN PLACE
FAIR LAWN NJ 07410

TRAIL CREEK TRIBUTARY: BIG WOOD RIVER

0.420 CPES
05/01/1883

TO4N R18E S7 SWSE Within BLAINE County

PURPOSE OF USE PERIOD OF USE

IRRIGATION 04/15 10/31

IRRIGATION Within BLAINE County

TO04N R18E S19 NENW 5.8

5 ACRES TOTAL

QuanTITY
0.420 CFS

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no

later than the entry of a final unified decree.
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

This right is a split from former right 37-457

Section 42-1412(6), Idaho

A portion of Right 37-457A cfs is used for conveyance loss due to distance

from POD.

Water Right 37-457A

VERIFIED BY _ AT



idaho Department of Water Resources

RECOMMENDED PLACE OF USE FOR

37-457A
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State of Idahr

DEPARTMLENT OF WATER RESOURCE.»

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037  DEPT INTERNET WEB SITE: www.idwr.idaho gov
SOUTHERN REGION

DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
DIRECTOR

September 22, 2005

David M. Berenson, Philip Zimet and Douglas Bradshaw Trustees
1 Ashburn Place

Fair Lawn, NJ 07410

RE: SNAKE RIVER BASIN ADJUDICATION (SRBA) CLAIM(S): 37-457A, 37-457B

Dear Trustees

The Idaho Department of Water Resources (IDWR) is presently investigating water right claims

in the Upper Big Wood Basin in preparation for submittal of Director's Report recommendations
to the SRBA Court later this year.

Currently we are reviewing decreed water right 37-457. This water right consists of 4.8 cfs of

water from Trail Creek with the priority date of May 01, 1883. The location is Twp 04N, Rng18E,
Section 19 NENW, SENW.

The following claims have been made on decreed water right 37-457:

e Claim 37-457A: David M. Berenson,
Philip Zimet and Douglas Bradshaw
Trustees. Claimed the full 4.8 cfs for
the purpose of irrigation. Place of use
claimed is 80 acres.

e Claim 37-457B: ldaho Foundation for
Parks and Land. Claimed the full 4.8
cfs for the purpose of irrigation, 0.02
cfs for stockwater. Place of use
claimed is 80 acres.

According to the Blaine County taxlots, Idaho o« \Y A\ | )
Foundation for Parks and Land owns portions W N s N
of both the NENW, SENW of section 19. David s '
M. Berenson, Philip Zimet and Douglas : MY y
Bradshaw Trustees now own only a portion of e - - ' 5
the NENW of section 19. (See map) | e




Based on these findings the following recommendation will be made to the SRBA court:

* Divide the 4.8 cfs of decreed water proportionally to acres owned by each claimant. The
acres recommended will reflect what has been historically irrigated on each claimants
tax lot.

Please notify the agency as soon as possible with any concerns to the findings above. A
preliminary directors report will be sent to each claimant for review and corrections prior to
submittal to the SRBA court.

We appreciate your cooperation in this important adjudication process. Feel free to call me at
the number above with any questions that may arise.

Sincerely

A AT
Nick Treasure

Water Resource Agent
E-mail address: nick.treasure@idwr.idaho.gov

Enclosures

CC: Idaho Foundation for Parks and Land
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WRQ723NP IDAHO DEPARTMENT OF WATER RESOURCES

12/30,/88 09:46:38
(OD~26) WATER RIGHT CLAIMS PROOF READING REPORT Page 1
Water Right Number - 37-00457 Adj. Flag Translation: Standard Water Right Number 0ld (D) Number -
+ - - - -~ - - Last Name - - - - — + + - First Name - - + + - - = - = - - ~ = Address - - = - - = - - - - - - - -
*** C — CURRENT OWNER ***
MC COY GEORGE W. 1 -
2 -
3 -
City-~ State-~ Zip—
Phone -
+ - -~ Priority Date - - + + - - - Region ~- - - + + - - -~ Stage - - - + + - -~ - Status - - ~ - &
05/01,/1883 17 D - DECREED
+ - - - = = - - SourCce = = = ~ = — - - = = = - ¢+ + = = =~ = - - - ~ Tributary = = = = - - = - - — - - = - - -~ &+
TRAIL CREEK BIG WOOD RIVER
+ - - = — — - = = = = - - = = = = = = = = ~ - - ~ = - Point of Diversion - - - - = = = = - = = = = = - ~ - o - = = = = = - = =~ ~ ~ }
Twn Rng Sec Tract Lot RFlg County Stream Index (Blank if no Index Code)
04N 18E 7 SW SE (13) BLAINE
+ = = = = = — = = - = = = - - = - - - - - - - =~ - - - - -Water Use — - = = = = = = — — - - — &~ & =~ = = = = - - - — - & - — - - = ¢}
Code Description Period From Period To Diversion Rate Diversion Volume
01 - IRRIGATION 4.800
+ - Total Div. Rate - + + — Total Div. Volume - + + ~ Total Div. Capacity - + + - Total Consumptive Use - + + - KW Usage -~ +
4.800
+ = = = — — = = = = = = = - - = - - - -~ ~ -~ - - - =-1Place of Use — = = = = = = - = — % = = = = = = =~ = =4 = - = - = = = = = =~ ~ §
Twn Rng Sec Tract Lot Acres Code Description County
04N 18E 19 NE NW 0l IRRIGATION (13 ) BLAINE
04N 18E R 19 SE NW 01 IRRIGATION (13 ) BLAINE
Total Acres:
+ - — Diversion Means - McCOY #3 HEADGATE
+ - - Non-Irrigation Use -
+ - ~ Other Rights for Same Use -
+ = = = = — = = =m = = = - - = = - = - - - = = - - - - -~ = =ReMArKkS = = = = - = - = = =~ = = =~ = - = = - - - = =~ - =~ -~ - - - - ¢}
P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 80 AC.
+ - - 4g>— <§>-— - = = = = = = = - = = - ~ - - - - - Conditions of Approval - ~ = - - - - - - - - = = = = - - - - - - - -~ — - - - ¢}
4:§> (\\ No Conditions of Approval found.
+ :\J - \cree Plaintiff - - - + + - - - - Decree Defendant - - -~ + + - Decree Date - +
S<§§. F , ET. AL. ALTURAS WATER COMPANY, ET. AL. 12,/13,/1909



WRO723NP
(oD-26)

Water right number -
+ - = Microfilm Rolls
+ - - Audif Fields -

3

7-00457

02/11/86

Proof Due Date
Approved/Denied
Proof Made Date
Start Work Date
Order Show Cause
Licensed Date

Decree Date

IDAHO DEPARTMENT OF WATER RESQURCES

12/30/88 09:46:38
WATER RIGHT CLAIMS PROOF READING REPORT

Page 2

Adj. flag translation: Standard Water Right Number

05/28/88 CONVERT

- - Water Rights Dates and Flags Area - — = = = = = = = = = = = = - = = = = =~ ~ = = =

00,00,0000 Field Exam Made - 00,/00,0000 Field Exam Fee -

00,00,0000 Protested Date - 00,/00,/0000 Swan Falls -

00,00,/0000 Hearing Date - 00,/00,0000 Temporary Right - P

00,/00/0000 Verified Date - 07,/01,1985 DLE/Carey Act -

00,00/0000 Receipt Number - Water District - 37

00,00,0000 Appl Received - 00/00,0000 Transfer/Amended -

12/13/1909



10/27/1988 Lo bertson SRBA CLAIMS RECEIVING CHECKLIST

CLAIMANT’S NAME +e—7wt#terr ’”v*‘—f—:rau—vé CLAIM NT. NOo. 437— 00457 h

DATE RECEIVED /o-24-85 CK #  ©F 255 AMOUNT § /(30 ~

TES NO
1. Is the name and address complete with zip code? . =
2. Is a priority date entered? .////f
Is the water use exemgt from the Permit requirements, or if it is not
exempt, has a Permit been approved or a License issued?
A Permit is required: %1)_for groundvater developed after
March 25, 1963 éexce t single family domestic and stockwater wells using
less than 13,000 gpd or (2) for surface water developed after
Ma¥ 20, 1971 éexcegt For instream stockwater). USE C IF CLAIM IS
RETURNED. REFER TO ADJUDICATION MEMOS $#1 §ADJ. CLAIMS/APPLICATIONS)
AND # 9 (REJECTION OF CLAIMS). EXPLATIN IN COMMENTS. . e e
3. (a) Is a source entered? . e
(b) Is a tributary to entered? (if required) « « « « Nr/A
4. Is the legal description of the p.d. sufficient? .
5. Is there a description of the diverting works?
. Are the water uses appropriate for the form? The short form is limited
to domestic and stockwater uses with direct diversion. All claims that
include storage or instream stockwater must use long form.
Is the period of use included? .
Is a quantity claimed for each use? B

7. Is a total quantity claimed entered?

8. If required is a consumptive use entered? « « « .+ N/a

« « <« . NsA

9. Are the non-irrigation uses listed properly? If this claim is on the
short form, and more than one domestic use is listed, single owner-
ship must be stated. If not under single ownership, see
Adjudication Memo # 4. e e e e e e e e .

Is the consumptive use correct?

N/A

10. Is (are) the place(s) of use and purpose(s) indicated?
11. Is (are) the county(ies) entered?
12. Is the ownership of p.u. checked?

13. Are other water rights listed or "none" indicated?

1l4. If required, are remarks correct? (If the claimant does not own
the_place gk use, authority for filing the claim must be
explained in the remarks.) e« + + e 4+ + + <« < NA

15. Is the basis of the claim indicated? . e .

16. Is the claim signed by the claimant, and is ghe_signaturg apgrogriate?
(If an individual is the claimant, has that individual signed the claim,
or if an organization is the claimant, is the organization signature
block complete?) . . . .+ .+ . . . .+ . . .

Has the claim been signed, sealed, and dated by a notary?
Was this claim filed on time, or was an extension granted?

Is the fee enclosed correct? . Exempt

If this claim is based on an existing wvater right, has the

identification number been entered N/A

Should this c¢laim be receipted and data entered?

AVANRY AN RN Wi I\N ANARA

Claim checked by:

Comments:

&4?\@'
R
3

A
§
4
S




