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)

NORMAN C. YOUNG, being first duly sworn upon oath, deposes and states as

follows:

1. I was an employee of the Idaho Department of Water Resources ("the

Department") from 1969 to 2003. In 1985 I held the position of Administrator of the

Resources Administration Division and was responsible state-wide for the Department's
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water-related regulatory programs. My nonnal duties and responsibilities in this capacity

included conducting public infonnation meetings regarding the Department's water­

related regulatory programs. These meetings were typically tape recorded on audio

cassette tapes.

2. In May of 1985, as part of and in the course of my nonnal duties and

responsibilities as Administrator of the Resources Administration Division, I conducted

several public infonnation meetings to obtain public comment, input and suggestions for

purposes of assisting the Department in drafting administrative rules and regulations for

water appropriation. These meetings were typically recorded on audio cassette tapes.

3. In October 2008, I was contacted by the Idaho Office of the Attorney

General and asked to review the documents attached hereto as Exhibit A, to inspect the

audio cassette tapes shown in the photocopies attached hereto as Exhibit B, and to

review the recordings on the audio cassette tapes. The Idaho· Office of the Attorney

General infonned me that the documents in Exhibit A and the audio cassette tapes shown

in the photocopies in Exhibit B had been obtained from the files of the Department.

4.· I reviewed the documents attached hereto as Exhibit A, inspected the

audio cassette tapes that are shown in the photocopies attached hereto as Exhibit B,

reviewed all of the recordings on the audio cassette tapes labeled "Twin Falls-I" and

"Twin Falls-2," and reviewed part of the recordings on the audio cassette tape labeled

"Pocatello."

5. Based on my personal knowledge and memory of the public infonnation

meetings I conducted in May 1985, and my review and inspection of the docUments and

audio cassette tapes as described above in paragraph 4, I have concluded the following:
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a that the handwriting on the labels for the audio cassette tapes that are shown in

the photocopies attached hereto as Exhibit B is mine;

b. that the audio cassette tapes labeled "Twin Fal1s - 1" and "Pocatel1o" shown in

the photocopies attached hereto as Exhibit B contain recordings of public

information meetings I conducted in May 1985 to obtain public comment,

input and suggestions for purposes of assisting the Department in drafting

administrative rules and regulationsfor water appropriation;

c. that the audio cassette tape labeled "Twin Falls-I" shown in the photocopies~

attached hereto as Exhibit B contains a recording of the public information

meeting held in Twin Fal1s, Idaho, on May 23, 1985.

6. I recognized several speakers' voices in the recording on the audio

cassette tape labeled "Twin Falls-I," including my own. As I was listening to the "Twin

Falls-I" recording, I wrote the names of the speakers I recognized in the corresponding

locations of a draft transcript of the "Twin Falls-I" recording. At the top of the draft

transcript for the "Twin Falls-I" recording I also wrote: "Public Information Meeting,

Thursday, May 23, 1985, Twin. Falls, Idaho." A true and correct copy of the draft

transcript of the "Twin Falls-I" recording with my edits i~ attached hereto as Exhibit C.

7. I also recognized my voice and the voices of several other speakers while

reviewing the recording on the audio cassette tape labeled "Twin Falls-2." As I was

listening to the "Twin Falls-2" recording, I wrote the names of the speakers I recognized

in the corresponding location in a draft transcript of the "Twin Falls-2" recording. I

cannot be sure of the date or purpose of proceedings recorded on the "Twin Falls-2"

audio cassette tape, however. A true and correct copy of the draft transcript of the "Twin
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· Falls-2" recording with my edits is attached hereto as Exhibit D.

Further your affiant sayeth naught.

rlf
DATED this /0 ....-day of October, 2008.

I

SUBSCRlBED AND SWORN to before me this ;,/"day of October, 2008.

AL~
oNotary Public for Idaho
Residing at: ;.go }, {c.. I' D
My commission expires: g--;0-11
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CERTIFICATE OF SERVICE

I certify that on this 17th day of October 2008, 1 caused to be served a true and
correct copy of the foregoing AFFillAVIT OF NORMAN C. YOUNG, INCLUDING
EXHIBITS, to the following parties by the indicated methods:

Clerk of the SRBA Court
253 Tbird Avenue North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

Idaho Power Company
Represented by:

James C. Tucker
P.O. Box 70
1221 W. Idaho
Boise, ill 83707

Idaho Power Company
Represented by:

James S. Lochhead
Adam T. DeVoe
Mark J. Mathews
Michael A. Gheleta
Michelle C. Kales
Brownstein Hyatt Farber Shreck
410 17th Street, Ste. 2200
Denver, CO 80202-4432

Idaho Power Company
Represented by

John K. Simpson
Shelley M. Davis
1010 W. Jefferson, Suite 102
Boise, ill 83701-2139

DU.S.Mail
IZI Hand Delivery .
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: 208-736-2121

IZI U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: __
IZI E-mail: jtucker2@idahopower.com

IZI U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: 303-223-0904
IZI E-mail: MGheleta@BHFS.com

D U.S. Mail
IZI Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: __
IZI E-mail: jks@idahowaters.com



IDWR Document Depository .
P.O. Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 44449
Boise, Idaho 83720-4449

United States Departnient of Justice
Environment & Natural Resources

Division
550 West Fort Street
MSC033
Boise, ID 83724

Randall C. Budge
Candice M. McHugh
Racine Olson Nye Budge & Bailey,
Chartered
P.O. Box 1391
Pocatello, Idaho 83204-1391

Josephine Beeman
Beeman & Associates, P.C.
409 W. Jefferson Street
Boise, Idaho 83702

Jerry R Rigby
Rigby, Andrus & Moeller Chtd.
P.O. Box 250
Rexburg, ID 83440

DU.S.Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail

D Facsimile: _

l2] Statehouse Mail

D U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: __
l2] Not Applicable

l2] U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requeste4
D Overnight Mail
D Facsimile: __

l2] U.S. Mail
D Hand Delivery
D Certified Mail, Return Receipt Requested
D Overnight Mail
D Facsimile: __
l2] E-mail: cmm@racinelaw.net

l2] U.S. Mail

o Hand Delivery

D Certified Mail, Return Receipt Requested

D Ovemight Mail

D Facsimile:

l2] E-mail: :jo.beeman@beemanlaw.com

l2] U.S. Mail

D Hand Delivery

D Certified Mail, Return Receipt Requested

D Overnight Mail



o Facsimile:

[gJ E-mail: jrigby@rigby-thatcher.com

MICHAEL C. ORR
Deputy Attorney General
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State of Idaho

DEPARTMENT OF WATER RESOURCES
STATE. OFFICE, 450 W. State Street, Boise. Idaho

Moiling address:
Statehouse

Boise, Idaho 83720
. (208) 334-«40

/

May 6, .1985

Dear Interested· Party:

. Enclosed is a· copy of an annouocement advising thai the Director,
Idaho Department of Water Resources intends to promulgate rules and
regUlations and requests input into the process.

Comnents· are· requestE1d by June 15, 1985 since ·inuch of the enabl ing
legislatio~ is effective· July 1, 1985.

Additional copies of· the announcement are· available· from any of the
department's re.gi.onal offices located in Boise·,··Idaho Falls, Twin .
Falls and Coeur· d'Alene.

S.incerely,

DIRECTOR
Idaho Department of Water Resources

Enclosure·
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REQUeST FOR COMMENT AND NOTICE OF INTENT
TO WRITE AND ADOPT RULES AND REGULATIONS

FOR WATER APPROPRIATION

The director oE'the Idaho Department of Water Resources

hereby announces bis intention to write and,adopt rules and

regulations for the allocation'of~water resources, in Idaho. The

legislatUre,enacted Section 42-1805(B), Idaho Code, which will be

'effective on July I, 1985, imposing a duty on the director to

adopt rules ,and regulations implementing 'and effectuating, the

powers and'duties of the department. Also, effective on July I,

1985 are the changes to the water allocation provisions, (Section

42-203, Idaho Code)enac,ted ,in Senate Bill 100B which 'place in

trust some 'waters ,previously appropriated for hydropower

generation purposes and auihorize reallocation of this trust

water to consumptive purposes found to'be in the public interest.

The director believes 'that rules and regulations are

needed to, provide a uniform and orderly procedure for processing

pending, and future applications for the trust water made

available and for reprocessing existing undeveloped permits under

the, new publi.c· interest requirements. In addition, there is, a

need to describe more fUlly the criteria that will be used to

decide whether an application or a permit subject to reprocessing

will be granted.

- 1,-
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'i All rules and' regulations will be adopted 'in accordance

with'the Idaho Adm~nistrative procedures Act, Title 67, Chapter

52, Idaho Code, which provides for full public participation.

The director. has determined that public comment is needed·to

provide a·basis for developing the draft rules and regulations

and requests public input and suggestions. The··director

specially requests' input. on the following issues:·

1. Wl)a:t· 'clOiteria' snJ;l:\lld'b·e··.llsed::"tb d,e'tenidh'e.€,tli:';::· 6r:aEi,r.

of ·.proc.ep~,i,ng:<.t!le:~b;acklog,.of peJ;lding; appHtatioQs,aildc:;or:'
. . . '. . . .

In Oecember.19B2 the department ceased processing

ap~lications.co·use-water~for consumptive purposes fro~·the·Snake·:

River drainage upstream from Swan F;>.lls· bam, ,ov,E!r·',$·iO·O'O,,:~:,.

.:appt~~~~ion~;;. n~a,rly all for irrigation purposes,·.are now'being

held. Addi t ionally, an estima·ted :..1i·7iO.Q·,:pe1:.1!iit:,s; nearly all for

irrigation purposes, t~ma·~n ,'u!-\developed in this area. The Snake

River Water Rights Agreement as authorized.by Section 42-203B,

. Idaho Co.de, allows c;levelopment that .is in the publi'c interest to

reduce the flow. of· SnaKe River near Murphy 'gauge but not below. a,

flow of .3900 cubic feet per 'second (cfs) .in' the summer pr.5600:

cfs in the winter. This .reduction has 'been estimated at 600 cfs

below the existing low summer flow on a dry year. One hundred

fifty (150) cfs of this. flow is reserved.. for domestic, commer­

·dal., municipal and industrial (OCMI) uses. Exis.ting· appli-' .

cations: and undeveloped permits exceed the firm water supply'

- 2 -
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available.

Should applicatiqns and permits for reallocation of

trust water be processed in order of priodty or'should,·et:he 'o'rder

of prbCessin[ be dete~ined by o~her Czi~eria which may be

administratively more efficient, produce more immediate

development, optimize the location and type of development, or

distribute ,development? Should pre.f.ere,nc:e'-t)ey,,'g'iV"E;'i{ t.d"'iiilw

app.lic;at,j.,Gil.,s". 61ed: fo!:'" devdopmeht,: th'at" t(;O~ plat~ after-'the'

marydatorY'.filing "dates. ,I May': 20 , '1971:'£or- surface :water" and:'Ma'rch

25, 1963 for ground water) ';~nd" be,fGre 'the',Nbvambe,t"'l9"',:,,1:<jSZ '

S:1,1prell\~: court DeciS,i\:m?'

2" , What: :should .. be ,the ..,r.equ-irein'ents' fo'r, ·tha-t'im'ing' ,i'ln'd"

scope of, informatioIT:,to-b'e supmH,ted by",:the"appllc'ant.?','

The statemel\t of legislative intent for,8:B. 1008

indicates that the,burden o~'proof, for.'th~ pub1ic ~~terest

criteria'of'Section 42-203C is, to'be 'on the protesta'nt. The

applicant must, however" submit sufficient information to allow

the protestant to respond to the proposed project. '

Should the applicant ,be required to supply a detailed

plan of development including operational details? Should

applicants',for smaller projects, unprotested applications, or

projects proposing uses such as' ~CMl'-be::e,i{elili?tea,"ftoiiithis'

req~i~~~~Dt~: If so, what size or type of project should be

- 3 -
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'exempt?

3. ffllaJ;.:.;f:'ct·or.!';, "re'c'.<'Ppro.p·ri"a'l5e··fn :101;... '-c'cl~s'fderati6n of

.n'1o~<;:l.'-:Put?ii.C~iri,~~]!~~·;t;II?: .

All applications.. to appropriate water must comply with

the local public interest criteria of' Section 42-203A; Idaho .

Code •. The statutes· define local public interest as. the "affairs

of the· people in the area directly effec·ted by. the proposed use"'.

Should; -,loc":.l·,publ ic i:inte·re·. t··.be.' re~tricted'tO~"effei:~s'"directly
.~ ~.. : . . . . ."

a:.ss,?c~e.f.·~a;:w.~:t.h··f:~q.1;eri:..di-v.ers.ibn ..;and ~'use '". stich as ;::ihstre"am'"v<ilues,
and' water·,·qua).ity 'or ·should·.it be ~bro"dlY·'rliterpreted·f.O·:i:ilcluQe

general..:.l?-!ld, U'se' cbnc'erns 'such as' property va:l.t.re 'd?s"lines ;d?e to

'~'~'l!edtit~~~s,t~e:a~il:ow:?;, ·sh&.ufd·~·rlowni~re·~in·~;etf~:C:tS··~,b··n:~;~a"nadro~buS
• .." ... '- ~~. ":'.~ ••••••G. :' _. " ".. •••• ." ••" •

fish-},atid hy'~~qJ:i6w~:"i,ptDduc:t'ion.'b'F",on"id"red:··.
. " .

4. What; cons.titutes a .~;s·i.qflifrcarrt.- .t~di.Jct:ion n:".. in water

available to .·a hydroelectric facility:

E;ection' 42-203C, Idaho 'code', requires·, that i~' ,,'n'"

appl~t'ation to ~ppr;OPriate",:t'''1:lst'water: w.i11. 'S'ignUic:'ntly:' 're(lucie

water available· to " hydroe'lectric facility, the applications

~ust~ l?-~- ~i!ilv.a·J:e.~.:1Jsi-ng ,ppbl.i-e. inter:e·s.t·: cri~·eri'cl·.

l\'!l"j:,"l?..riil!!eter.s;"s)101:l.~d,:b" ·.useO', t-c;> evaiuate"a: sigrtHlca.l't·

reduc'ti"m~::. ,Sl!911Ig .,.<;umulo. til/a.r ;I1hpacts::b",; ev~lua.t.ed·'· cons idEiting ',~ .. .... ... .' .

.... ,-..- ._-':"'-.-- -:.- -:"::-:
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the ,increment predicted to be del?leted durin~r 'some' plartnfng

period? ,

Should applications proposing small diversi6~s; or'

certain uses such as DCMI and those that'are not protested'be "

exempted? If so, what size and types of projects?

5. What guidelines are needed to evaluate the "public

interest" for relocating trust water?

section 42-203C, Idaho Code, requires the director to

consider five criteria to evaluate,the public interest of

reallocating trust'water.' Should ~ules,and,regulations be

adopted providing d'etal-Ied ,g.u,idelines', for evaluating ,the positi,;'e

and liegative impacts of proposed "p'roj ects' ali the: s,t-a'te'cand local

economy, 'on utility raJies," on ',the family 'farming' traoi.tion, and'

on, the..full ,use 'oLI,daho'!':s ..water ,resourc'es? How 'cali' remote"

ind,ire~:t impa,cts be" ai3equately.;'evaluated? Should the value of

,potential future uses, which· are foregone if the application is

approved, be considered?

6. What rating scale' shoul'd be used to balance the five

Sec'tion 42-203C, Idaho Code, states that no single

'public 'interest criteria is ,ent,iUed to greater weight than any

other criteria. Does this require a simple check off that the

- 5
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proposed project complies with the criteria and that a project

complying with a majority of the criteria is to be approved, or'

should a rating system be adopted which recognizes the degree to

which·a p~oj~ct meets a proposed criter~a with each criteria,

7. Should permits issued for new.consumptive uses from

.grqlJl)d 'water req.uire .mai·ntenance ·..of the cap.abili ty" ,to mitigate

flow re<;hictions in the rivers 'as necessary t~ m'ainta:in the

adopted minimum flows?

The lag tim~ between starting and. stopping pumping of a

well· and the corresponding qhange in the discharge rate of

,springs ~l'qwing f,rom the aquifer makes curtailment of 'pumping of

junior' priority ground water rights ineffective for managing

short-term stream flow functuations. Holders of permits issue"d

.. for .g"r:ounc;l wate.r ·develo.pment could be .required. to ·.have ·a:. so\frcef

of· :-~?t.~~~Jor', ';rel!=!ase ·to tnsure }th·a;'t the. 'adopted"' mirdmum s"t~reaIv..

·flows." C.<ii1"":be;":m-:.~·int~ine.d.: As an alternative, should the state

assess permit holders to purchase storage water or other

reSOULces for insuring that minimum flows are met?

The public welfare requires that any rUl~s.and

regulations necessary to implement the changes to Idaho water

statutes be.. effective JUl:r 1, 1985. It may be necessary to'

initially adopt the rules ··on an emergency basis in order to meet.

this public welfare requirement •

.;. 6 -
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All comments and suggestions provided wifl be reviewed

and considered by the director in the process of 'implementing the.

new and amended legislation relative to the Swan Falls agreement.

Public information meetings will be scheduled and held

by the department as follows:

Tuesday, May 21, 1985 - Bonneville county Courthouse, Room 101,

605 N. Capital, Idaho Falls, Idaho, at 7:00 p.m.,

Wednesday, May 22, 1985 - Pocatello Municipal Airport, Conference

Room, Pocatello, Idaho, .at 7~00 p.m.,

Thursday, May 23, 1985 - College of Southern Idaho, Room 101,

Vo-Tech Building, 315 Falls Avenue, Twin Falls, Idaho at 7:'00

p.m. and

Friday, May 24, 1985 - Hall of Mirrors,-East Conference Room, 700

W. State St., Boise, Idaho at· 1:00 p.m.

comments should: be mailed .to Director, Idaho' 'Department

o.f..:Water Resources, Statehouse, Boise, Idaho 83720 to be

.rebeived prior to June 15, 1985.

Copies of' this notice may be obtained from the regional

offices located at the following addresses:

Western Region, 450 W. state st., Boise, Idaho 83720i

Eastern Region, 150 Shoup, Idaho Falls, Idaho 83401,

Northern Region, No.5, ·Box 4055 Government Way, Coeur

d'Alene, Idaho 83814 and

- 7 -
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Southern Region, 1041 Blue Lakes Blvd. North, Twin

Falls, Idaho 83301 •

- 8
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17, 1985.

IIFISS

SCANNED
JA~O~2007

FOR IMMEDIATE RELEASE

more

May B. 1985

Slale of Idaho, Statehouse. Boise. Idaho 81720

Phone: (208) 334·4440

,,---~NEWS RELEASE, _

ncgot i ati ons.

Meetings have been slated in:

Idaho Falls, Bonneville County Courthouse, Room 101, 605 N.Caflitol.

7 p.m.,. May 21,

Pocatello, Municipal Airport. Conference Room. 7 p.m., May 22,

Twin Falls, college of Southern Idaho, Room 101, Va-Tech Building,

315 Falls Ave.. 7 p.m., May 23, and

Boise, Hall of Mirrors (State Office euilding). East Conference Room,

700 W. State St., 1 p.m.. May 24.

Those wishing to submit written comments should mail them to the Director,

IdahO Deparunent of Water Resources, statehouse, Boise. 10 83720 before June

BOISE---The Idaho Department of Water Resources (IDWR) ~il1 conduct four

public information meetings this month to get citizen comments on suggested

content of rules and regulations to be drafted dealing with allocation of

water resources in· Idaho.

According to A. KennettJ DUlln, IDWR director. these rules and regulations

are needed to guide department action in the reprocessing of existing water

right permits, administration of the public interest criteria and in the

allocation of trust water made available through the Swan Falls settlement

The foregoing Is a InJ<l and ""rtfled copy of
11\8 doourrnrnt on fIlo at th. depanment at

li~

,<



IOWR rll1es

add 1-1-1-1-1-1-

Abrief description of subject matter to be addressed in the proposed
,-

rules and regll1ations is available upon request from any of the lOWR offices in

Boise, Idaho Fal1s, Twin Fans or Coeur d'Alene.

-30-

Kay Weaver

Information Specialist

Tho lor.going 1& • we lind cerlilled cOPY of
,he doc"mem on ~I. al tho~nl at
WoW FlU"" 0
51 11I1.
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Sl.te of Idaho, Statehouse. Boise, Idaho 83na~~~~ ~
Phone: (208) 334-4440

intereSt?

4. What COJl!3titut:es a 'signi£icant reiuction" in water available to

May D, 1985

OOISE - - water users near Idaho E\Uls are~ _., of the publio iJlfoJ:mat­

ion Illeeting slated by the IdaOO Deparl:1mnt of Water :Re=ces on May 21, 1985,

at the funneville Q:Amt;y~, 11Dc.tn 101, 605 North Capital, Idaho Falls at

7 p.m. 1Iccording to A. f(enneth Dunn, lDWR director, the agency wishes to get a

olear direction fron the public on rules and regv.J.ations 9Q"1e'CPing water approp-

_-,--.'NEWS RELEASE, _

riation in the public interest. This water has been tMde available as a result

2. Wbat sb:lu1d be tOO~ts for the tim.i.l1cr. and seope of information

to be suI:lnitted by the applicant?

3. What factarS ara appropriate in the =idration of "10Clal pUblic

of the Swan Y"alls settl~t signed by the State of I.da1'o and ldaOO ~.

hJyona wishing to testify is encouraged to at.teOO. the neeting. Written

O::Ulletlts l'JflY be sent to the DiJ:ector, IdalP 0ElpartIrent of ~ter :Resources,

Stat:eOOuse, Boi:>e, In 83720 and IrnSt be receiVEid by JUne 17.

Duml. seeks Jq:¢l1ic inl;A1t an seven is$ues in particular. ':l1lesa questions

1. What criteria sOOuld be used to determine the orrler of procaSSing the SCANNE[
baoklog of pending awlications and far reprocessing existi.n<1, undeveloped JA~ 0~ 200
rights?

are:

a hyO.roelectric facili~
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5. What 9UideJ..ines are needed to evaluate the "public interest" for

relocating trust water?

6. What rating scale s\'x)uld be used to balanoe the five public interest

criteria?

7. Should permits issued for newCOllS1Jl!Ptive uses frail groundwater c'.

requira naintenance of the capability to mitigate river flOl4 reductions if

necessw:y to maintain the adopted rni.ni= stream £1.c:M$?

other infonnation rreetings are slata'l in E'OCatello, Mn Falls ani Boise.

O:>pies of the notice to dJ;aft rules and regulatiorlS may be ab1:ai.ne4 :fran any

1l'kIR regional office in Cbeur d'Alene, Idah:l Faus~·'.1'\IIUl Fal.lS or Boise•.

After the infomation me8tings have Peen <:nl!'leted, agency aWf will

&:aft the l:Ules and regulations, inoorporatin9' LUllteo.ts obtained either at these

m;etings or fran. written testinDrly. Once the rules and regu1at.ions have been

writtl:m, the poJblic will have an" opportunity, pxobably in July, to review

t:h;m and make o.:trll'ents on the drafts, as rEqUired by the Mninistrative

ProcErlures Act. Final drafts, which nay be~ this fall, will be suhnitted

to the 'IdaOO Legisl.ature f= review by the ~s.

(30)

~Weaver
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FOR IMMEDIATE RELEASE

hydroelectric facility?

1. What criteria should be used to determine the order of processing the

backlog of pending' applications and for reprocessing existing, undevel~pe~<:~~El)
JAN 0~ 2007

rights?

2. What should the requirements be for. the timing and scope of information

to be submitted by the applicant?·

3. What factors are appropriate in the consideration of "local public

)I~_NEWS RELEASE----..:....__

BOI5E- Water users near Pocatello are remi.nded of the public infortllation

meeting slated by the. IdahO Department of Water Resources on May 22, at the

airport conference room, Pocatello, at 7 p.m. According to A. Kenneth Dunn,

'IDWR director, the agency wishes to get clear direction from the public on

rules and regulations governing water appropriation in the public interest.

This water has been made available as a result of the Swan Falls settlement signed

by the State of Idaho and Idaho Power.

Anyone Wishing to testify is encouraged to attend the ~eeting. Written

comments may be sent to the Director, Idaho Department of Water ResourceS.

Statehouse. 60ise, ID 83720. and I~st be received by June 17.

Dunn seeks publ ic input on seven issues in particular. These questions are:
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5. What guidelines are needed to evaluate the "public interest" for

relocating trust water?

,~bm!tted to the Idaho Legislature for review.

6. What rating scale should be used to balance the five pUblic interest

cri teria?

7. Should permits issued for new consumptive uses from~ groundwater require

maintenance of the capability to mitigate river flow reductions if necessary

to maintain the adopted minimum stream flows?

Other information meetings are slated for Twin FaTTs and Boise. and one

has al ready been conducted in Idaho Falls. Copies of the notice to draft

rules and regulations may be obtained from any IDWR regional office in Twin

Falls, Idaho Falls, Boise or Coeur d'Alene.

After the information meetings have been conducted. agency staff wil1 draft

the rules and regulations, incorporating c01T1Tlentsobtained either at the

meetings or from written testimony. Once the rules and regulations have been

written, the public will have an opportunity, probably in July, to review

them and make comments (m the drafts, as required by the Administrative

Procedures Act. Final drafts, which may be a~opted in the fall;, will be
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FOR IMMEDIATE RELfASE May 22, 1985
State 01 Id.ho, St.tehouse, Buise, Idaho 83720

Phone: (208\ 33/1.4440

more

4. What constitutes a "significiant reduction" in water available, to

3,'What factors are appropriate in the conSideration of "local public

a hydroelectric facility?

Interest?"

Anyone wishing to testify is encouraged to attend the meeting, However,

written comments may be sent to the Director, Idaho Department of Water ResourceS,

Statehouse, Boise, 1D 8372D, and must be received by June 17.

Dunn seeks public input on seven iSsues in particular. These are:

1. What criteria should be used to determine the order of processing the

backlog of pending applications and for reprocessing existing, undeveloped

rights?

2. What shoUld the requirements be for the timing and scope of information

to be submitted by the applicant?

'---_NEWS RELEASE,__-

Water users in southwestern Idaho are reminded of the pUbli, information

meeting slated by the Idaho Department of Water Resources (IDWR) on May 24"

Hall of Mirrors, East Conference Roam, 700 W. State st., Boise, at ) p.m.

According to A. Kenneth Dunn, IDWR director, the agency wishes to get

clear direction fram the public on rules and regulations governing water

appropriation in the public interest. 'This water has been made available

as a result of the Swan Falls settlement signed by the State of Idaho and

Idaho Power,
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5. What guidelines are needed to evaluate the "public interest" criteria?

6. What rating scale should be uSed to balance the five public interest

criteria?

7. Should permits issued for new consumpti,ve uses from groundwater require

maintenance of the capability to mitigate river flow reductions if necessay to

maintain the adopted minimum stream flows?

After the information meetings are over, agency staff will draft ruleS

and regulations, incorporating comments garnered either at the meetings or from

written testimony. Once the rules and regulations have been written, the public

will have an apportunity to review them, probably in July, and make comments, .

as required by the Administrative Procedures Act. Final drafts, which may be

adopted this fall, will be submitted to the Idaho LegiSlature for review.

Kay Weaver

Information Specialist
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The director believes that rule$ and regulations are

IfG4

~~@mRw~lID
MAY 31 19a5

SCANNED
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regulations for the allocation of water resources in Idaho. Tne

legislature enacted Section 42-1a05(8}, Idaho Code, which will be

effective on July I, 1985, imposing a duty on the director to
, .

REQUEST FOR COMMEN1' AND NOTICE OF INTEH¥artment of Water R~urees '
TO WRITE AND ADOPT ROLES AND REGULATIONS -

tOR WATER APPROPRIATION

The director of the Idaho Department of water Resources

hereby annOunces' his intention to write and adopt rules and

needed to provide a unifo~ and orderly procedure for processing

pending and future applications for the trust water made

available and for reprocessing existing undeveloped pe~it9 under

the new public interest requirements. In addition, there is a

adopt ru~es and regulations implem~nting and" effectuati~g, the

powers and duties of the department. Also, effective on July 1,

1985 are the changes to the water allocation provisions, (section

42-203, Idaho Code) enacted' in Senate Bill 1008 wh~ch place in

trust some waters previOUsly appropriated for hydropower

generation purposes and autnorize realloeat~on of this t~at

water to consumptive purposes found to be in the pub~ic interG$t.

need to describe more fUlly the criteria that wil~ be used to .

decide'- whether an application or a permit subject to reprocessing

wi~l be granted.

·'

"



·AII rules and regulations will be adopted in accordance

with the Idaho Administrative Procedures Act, Title 67, Chapter

52, IdahO Code, which provides for full public participation:

The director has determined that pUblic comment is needed to

provide a basis for developing the draft rules and regulations

and requests public input and suggestions. The director

specially requests input on the following issues:

1. What criteria should be used to determine the order

of proc~ssing the backlog of pending applications and for

reprocessing existing undeVeloped permits?

. In December 1982 the department ceased processing

·applications to use ~ater for consumptive purposes from the Snake

River dr~inage upstream from Swan Falls Dam. Over 1,000

applications, nearly all for irrigation purposes, are now being

held. Additionally, an estimated 1,700 pe~its, nearly all for

irrigation purposes, remain undeveloped in this area. The Snake

River Water Rights Agreement as authorized by Section 42-203e,

Idaho.Code, allows development that is in the pUblic interest to

reduce the flow of the Snake River near Murphy gauge but not

below a flow of 3900 cubic Eeet per second (cEs) in the summer or

5600 cfs in the ~inter. This reduction has been estimated at 600

cfs below the existing low summer flow on a dry year. One

hundred fifty (150) cfs of this flow is reserved for domestic;

~~Q~~fial, municipal and industrial (DeMI) uses. EXisting
~.!:3V~VU·h)l

l~~~P~~f~tions a~1~~r~~~fi.}oped permits exceed the firm water supply

- 2 -



~vailable.

Should applications and pe~its for r.al1oca~ion of

trust water b~ processed in order of priorIty or should the order

of processing be determined by ~ther ~teria which may be

administratively more efficient, produce more immediate

development, o~timiz~ the location and type of development, or

d~strlbute development? Should preferpnce be given to new

. applications flled fer development that took place after the

mandatory filing dates (May 20, 1911 for surface water and March

25,1963 for ground water) and-before the November 19, 1982

Supreme Court Decision?

2. What should be the requirefuents foi itie timing "and

scope of information to be submitted by the applicant?

~he statemettt of legislative intent fo~ S.B. 1008

indicates that the burden of "proof for the public interest

criteria of Section 42-203Cls to be on the p~otestant. The

applicant must, however, submit sufficient information to allow

the "protestant to respond to the p~Qposed ~rQject.

Should the applicant be required to supply a detailed

plan of development including operational details? ShOUld

applicants for smaller projects, unprotested applications, or

projects proposing uses such as oeMI be exempted from this

requirement? If so, what size or type of project should be

- 3 -



exempt?

3. what factor~ are appropriate in the con~ideration of

"local public interest"?

~ll applications to appropriate water must comply with

the local public interest criteria of Section 42-203A, Idaho

Code. The statutes define local pUblic interest as .the ~affairs

of the peopl~ in the area directly effected by the proposed us.e".

Should local public interest be restricted to effects directly

associated with water di~~r~ion and use such as instream values,

and water quality or should it be broadly interpreted to include

general land use concerns such as property value declines due to

a reduced streamflow? Should downstream ~ffects on anadromous

fish and hydropower production be considered?

4. What constitutes a ·significant reduction" in water

available to a hydroelectric facility?

Section 42-203C, Idaho Code/ requires that if an

application to appropriate trust water will significantly reduce

water available to a hydroelectric facility, the a~plication5

must be evaluated using public interest criteria.

What parameters should be used to evaluate a significant

reduction? Should cumulative impacts be evaluated considering

depletion of all trust waters dOwn to the minimum flow or only

- 4 -
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the inctement predicted to be depleted during soma planning

period?

should applications proposing small diversions, or

certain uses ,such as OCMI and those that are not protested be

exempted? If so, what size ana types of projects?

5. What 9~idelines are needed to evaluate the upublic

interest" for relocating trust wat&r?

section 42-i03C, Id'aho cadEl, requires'the director to

consider five criteria to evaluate the public interest of

reallocating trust water. should rules and regUlations be

adopt'ed providing detailed guidelines for evaluating the positive

and negative impacts of proposed projects on the state and local

economy, on utility rates, on the family farming tradition, and

on the full use of rdaho's water resources? ffow can remote

,indirect impaots be adequatelt evaluated? Shoulg the value of

potential future uses, Which are ,foregone if the application is

approved, be considere!J?

6. What rating scale should be used to balance the five

public interest criteria?

section 42-203C, Idaho code, states that no single

public interest criteria is entitled to greater weight than any

other criteria. Does this require a simple check off that the

- 5 -
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proposed project complies with the criter.ia and that a project

complying with a majority of the criteria is to be approved, or

should a rating system be adopted which recognizes the degree to

which a project meets a proposed criteria with each criteria

. having the same potential maximum value?

7. Should permits issued for new consumptive uses from

ground water require maintenance of the capability to mitigate

flow reductions in th~ rivers as necessary to maintain the

adopted· minimum flows·?·

The lag time between starting and atopping pumping of a

well and the corresponding change in the discharge rate of

springs flowing from .the aquifer m~kes curtailment of pumping of

junior priority ground water rights ineffective for managing

Short-term stream flow functuations. Holders of permits issued

for. ground water development could be required to have a source

of water for release to insure that the·adopted minimum stream

flows can· be maintained. As an alternative I should the state

assess pe~it holders to purchase storage water or other

resources for insuring that minimum flows are met?

The p~blic welfare requires that any rules and

regUlations necessary to implement the chan~es to Idaho water

statutes be effective July 1, 1985. It may be necessary to

initially adopt the rules on an emerqency basis in order to meet

this pUblic welfare requirement.

6 -
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All comments and suggestions provided ~ill be reviewed

and considered by the director in the process of implementing the

new and amended legislation, relative to the swan Falls agreement.

~ublic information meetings will be scheduled and held

by the department as follows:

Tuesday, May 21, 1985 - Bonneville County Courthouse, Room 101,

fi05 N. Capital, Idaho Falls, Idaho, at 7:00 p.m./

Wednesday, May 22, 1985 - Pocatello Municipal Airport, Conference

Room, Pocatello, Idaho, at 7:00 p.m./

Thursday, May 23, 1985 - College of Southern Idaho, Room 1~1,

Va-Tech Building/ 315 Falls Avenue, Twin Falls, Idaho at 7:00

p.m. and

Friday, May 24, 1985 - Hall of Mirrors, East Conference Room, 700

W. State St., Boise, Idaho at 1:00 p.m.

Comments shauld be mailed to Director, Idaho-Department

of Water Resources, Statehouse, Bolse, Idaho 83720 to b~

received prior to June 15, 1985.

Copies of this notice may be obtainea from the regional

offiees located at the follOWing addresses,

Western Region, 450 W. State St., Boise, Idaho 83720/,
Eastern Region, 150 Shoup, Idaho Falls, Idaho 83401,

Northern Region, No.5, Box 4055 Government Way, Coeur

d'Alene, Idaho 83814 and

- 7 - ..,, ....
"



Southern Region, 1041 Blue Lakes Blvd. No~th, Twin

Falls, Idaho 83301,

- 8 -
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PUBLIC INFORMATION MEETING

Thursday, May 23, 1985, 7:00 p.m.

Twin Falls, Idaho

R 0 S T E R o FAT TEN DAN C E

Please 'Print

Representin(

./") ,
J.Jr

Address

SCANNED'----­
JAN 9'l20~7

The foregoing is a true and certified copy of
the document on file at the department of
Water Resource~ ~

~;~~t:~
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PUBLIC INFORMATION MEETING

Thursday, May 23, 1985, 7:00 p.m.

Twin Falls, Idaho

Please Print·

R 0 S T E R o FAT TEN DAN C E

Address Re~resenting

oJ 5.3 0

8"33/1

2ct-, -
,

.~.9 .' f~ Ave. $'2:S J



PUBLIC INFORMATION MEETING

Thursday, May 23, 1985, 7:00 p.m.

Twin Falls, Idaho

Please Print

R 0 S T E R o F A T TEN DAN C E

Name Address Representing

,l r. /:
:j..~/L .. Ui.

The foregoing is a trua and certified copy of
the document on file at the department of

Waler Resourc~~

~~o .20~



NELSON: One thing, Norm, on this gentleman's example. I don't

think that surface water diversions for recharge above

Milner are part of the trust waters. To be part of the

trust waters, the water has to be made available by

reason of subordination condition and there is no water
"[

right at Milne~ ~hat's at zero flow in the state Water

~lan. so, surface water diversions above Milner would

not be subject to those criteria. Now, EPA may have

something to say about it, but I don't think they can

(file for a grievance.) (file under their agreement.)

The foregoing is a true and certlfl8d copy 01
the document on file at the department 01

Water Resourc~ ~

~~O~

f
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1 MALE SPEAKER: Viewing global public

2 interest ofthe board of directors of the

3· corporation felt should be whatever this be, I'll
4 read it to you.

5~ MODERATOR Good. And will you submit us a

6 . copy of it too?

7 MALE.SPEAKER: Yes.

8 Ii/?:Y MODERATOR: Very good.

S MALE SPEAKER: I'm here now representing the

10 .Hagennan Valley Citizens work. Our group might

11- well be defined as a citizenship group whose main

12 concern is the public interest.

13 We are usually, if not always,

14 supporting positions that will benefit the public'

15 at large. As a group we ar~ mainly concerned with

16 maintaining the healthful and attractive community

17 in which to live.

18 Our own articles of incorporation, our

19 purpose is stated;. To secure and enhance the city

20 from social welfare, the residents and visitors of

21 Hagerman Valley.

22 Our purpose.on being here toiught is to

23 state. our position regarding the definition of

24 local public interest. The word "public" is

. 25 defined in Websters as that remaining to and

* * * * *

RECORDING ENTITLED

"TWIN FALLS-I"

TRANSCRIPT OF PROCEEDINGS
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3
1 offering all the people - pardon me, and
2 affecting all the people.

3 We have such expressions as public

4 good, public welfare, public health"public trust,
5 all of which referred to the public at large. The ;
6 concept of the public interest stands in contrast

7 to private interest for particular individual's
8 benefit from some action or policy..

9 Ideally, all actions of the policy
10 could serve both the public interest and the

11 private interest. There should be an equitable
12 balance between the two. However, when we come
13 into conflict; public interest should prevail,
14 consistent to that document's greatest good to the
15 greatest number of people.
16 The concept of public interest is very

17 old and can be traced back to English common law'

18 and even to Roman law. It certainly goes back'to

19 our own Constitution. In the Preamble of the

20 Constitution appears the phrase "To promote the
21 general welfare," and this is interpreted to mean

22 promote the welfare of the public at large.
23 The term "public good" appears in the

24 Declaration of Independence. The term "public
25 trust" appears also in the Constitution. So" the

4
1 idea of government being concerned with protecting
2 the public's interest is well established in our

3 history and traditions.
4 The concept of public welfare and

5 public interest is based on the government's
6 relationship with its citizens. One of the

7 principal duties of the government is to look out

8 for the interest of all its citizens. We think
9 that it is in the public interest to protect and

10 preserve our habitat, the places we live and the

11 places our children and grandchildren will live.
12 We believe that it is in the public

13 interest to take the long. view and the broad view
14 when it comes to taking care of our natural

15 resources.
16 We have no problem in defining local

17 . public interest for Hagerman Valley. We are

18 concerned with th~ quality of the water coming

19 from the springs, flQwing in our rivers, and the

20 natural beauty it surrounds. We certainly hope

21 that the Department of Water Resources will take
22 . such conceU1 into consideration when writing new

23 lUles for issuing water permits.
24 Thank you.
25 tJtI1 MODERATOR: Thank you. The department's
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1 philosophy is to issue those initial decisions on
2 the local public interest.. Your question is very

3 timely. That is I think the next slide.
4 Those are the five -- and again, I'm

5 paraphrasing, let's mal<e them short, and you've

6 got the exact language on the last page of the ..

7 bill that was handed out to you, the legislation.

8 If the project that you suggested meets

9 all of the first five criteria, the historic five

10 criteria, and could be approved under those five
11 criteria, including the local public interest, and
12 then you look at it and you find that it, along
13 with other water uses, is going to reduce the flow
14 to the hydro power right significantly, then you .
15 have ask -- the director has to ask himself these

16 five questions, and let's just go through those in

17 exact language of the statute.

18 If the answer, the director considers,
19 and I say this carefully, this is one of the
20 questions also.

21 A VOICE: Where are we at?

22p/ OJ MODERATOR: Thevery last page of the bill
23 unaer Item 2 under 42-203C, there are five
24 criteria. This is the public infrastructure,

25 really the heart of the rules that will be, to be

6
1 adopted, the director is asked to consider.
2 And on the first five criteria, the
3 historic one, he is asking the cause and
4 determination, ~'shall find and determine." On

5 these he is asked to consider, is there a .

6 different level of consideration between the five

7 criteria? That may.be a legal question..
8 Buthe must consider whether the.

9 project would, as it affects the existfug hydro

10 poWer right when Y9u're taking the water away,

11 would be potential benefits both direct and
12 indirect; that the proposed use would provide the
13 state and local economy.
14 Second one is, the economic imp·act the

15 proposed use would have on electric utility rates

16 in the State of Idaho and the availability,

17 foreseeability, and cost of alternative energy

18 sources to ameliorate such impact. .

19 Three, the promotion of the family farm

20 tradition.
21 . Four, the promotion of full economic

22 and multiple use development of water resources in

23 the State of Idaho.
24 And five, in the Snake River Basin
25 above the Murphy Gauge, whether the proposed
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1 development informs through a staged developII1-Emt

2 policy of up to 20,000 acres per year, or 80(000
3 acres in any four-year period.

4 . So those are the five public interest

5 criteria and will be affecting the

6 (unintelligible).

7 We're asking for your suggestions as we

8 draft the rules on how details should be defined. ;

9 If we follow the lead of the federal government,

10 as they've gone through project studies, vve
11 perhaps would have to have anenvironmental impact

12 study, principles of standard level

13 (unintelligible) as you look at the economics and

14 sociologic impacts and come up with very detailed

15 guidelines as to what is acceptable or not. If

16 that is what is being proposed here, then we .

17 should draw from this? Or is:this a cursory

18 review ofwJ:(ere (unintelligible) - .

1yt;;~yrMALE SPEAKER: Those are regulations

20 designed to solve all development, to make

21 criteria so high that you cam10t meet it?

22 jJ eN MODERATOR: I think that's what we have to

23 be so careful about here. As the rules and

24 regulations are adopted, that they make a

25 reasonable requirement. So as the information is

8
1 available and the director is able to make a

2 decent judgment, they're not to Simply make a

3 projectinfeasible because you can't afford to

4 make a study for necessary approval.

5 Yes, sir?
.' .

6 MALE SPEAKER: Does this include ground

7 water also under the same provisions, all this?

8 NU( MODERATOR: Yes. We're talking here about

9 in the Snake River .Basin, above Swan Falls and

10 Murphy Gauge for sure, the water is the makeup of

11 the Snake River. And our belief is that the river

12 is made up of all the sources. Statutorily and

13 case law, that is true. And the spring being the

14 expression of groundwater, yes.

15 MALE SPEAKER: Then in other words, the

16 groundwater would be included in the h'ust water.

17 in other words, it would be classified as trust

18 water indirectly.

19 tVdjMODERATOR: That's right.

20 MALE SPEAKER: What-about in the event of

21 percolations of the gfoundvvater,' since we 'all just

22 maintain so it takes a thousand years for ten

23 miles in the some areas, et cetera, are you still

24 going to hold thatthis study witl1 a theory.that

25 it's all part of the trust water of the rivers?
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1 ~ rry MODERATOR: That goes back to this question, 1

2 the point about the delay between when you pu~p 2

3 the water and when the spring flow reduces. Frrst 3

4 it would have -- that would,be information you 4

5 would need to have in order to decide whether ybu 5

6 had a significant reduction on hydro power rights. 6

7 So you need that data for that decision. 7

8 I suspect you would need it in ord~r to 8

9 determine the impact on the availability and price '9

10 of electric energy, the question of promotion of 10

11 full economic and multiple use of the wat~r. 11

12 I suspect I ought to put these in terms, 12

13 of questions but that's not the - so as partof ' 13

14 the Swan Falls agreement [unintelligible], there 14

15 is additional hydrologic data being gathered so " , 15

16 that models of the aquifer can -- computer models 16

17 of the aqUifer may be defined to help us and to 17

18 help the applicants feel to answer that question. , 18

19 MALE SPEAKER: Do they take and consider the 19

20 aquifer recharge, then? 20.

21 MODERATOR: The return to the aquifer -- 21

22 MALE SPEAKER: On the recharge, like tj:le 22

23 winter recharge to an aquifer. 23

24 MODERATOR: The models do, yes. 24

25 MALE SPEAKER: What I mean, though, 'will 25

10
that still be classified as trust? In other

words, the winter flow and the summer flow are

different, and et cetera, and the stream flow is

different in the winter. I mean, in other words,

all water applications, no matter for what or

where will be classified as one, inother words;

that bill against the trust ayailability, in.other

words.

MODERATOR: For all practical purposes, that

is correct. Now, for example, some of the

existing storage projects, specifically at Teton,

I think we need to iook 'at that as to whether that

would be trust water or not.

Yes. As we ~eprocessthose undeveloped

permits and new applications, basically we're

talking about having to go through these types

[~telligible] i1there's a significant
reduction,'

Do you have a question about it?

MALE SPEAKER: Apparently on this

groundwater you are recognizing in effect that the

factual exchange type thing, how is that going to .

affect prior exchange type rights that the state

has not recognized in the pasti In the city of

Pocatello, Palisades being a case in point,

\
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MALE SPEAKER; Yeah. AIe you going to go

back aJ;ld look into those - and there are several

of those exchange-type agreements on the

Teton Basin and other places in the state.

1 Michaud Hats irrigation is anotlu~r.

2 MODERATOR: Well, I'm not sure I understand

3 the question well enough to respond to it. .One ?f

4 the issues is raised, and we'll talk. about is

5 Issue No.7. And this question: Permit condition

6 in mitigation.

7 I think what you're referring to is the

8 department's approval that interim permits, while.'

9 this is being developed and rilles and regulations

10 are being developed, require an exchange of

11 historic [unintelligible].

12 I'll take it from there on how your

13tJ:uestion --
14-.o.:::;~ / MALE SPEAKER: Well, I'mwondering if you're

l.::tJr/~.r

15 going to go back in the past. The city of

16 Pocatello has a case in point, the state has not

17 recognized that as a valid consideration,

18 exchanging storage water for groundwater

~9 withdrawal. And I'm wondering -- .

20 MODERATOR; You're actually moving

21 retroactive?

22

23

24

25

12
1 MODERATOR: I'm glad you're not expecting an

2 answer to that. [Unintelligible] that is a policy .

3 question.

4 (Jltjhi.· Yes, sir? . ' .
.5WAjm<,,/MALE SPEAKER: Seems to me that that second

6 criteria there could effectively delay any further

7 development for years to come if Idaho Power cir

8 somebody else wantec:l. to say, well, we don't have

9 the studies back on the impact of availability of

10· water to supply electricity or to generate

11 electricity and that could in effect stall any

12 developmentfor ygars cOnGe-ivably.

13 How long is it going to take to get the

14 study back to the aquifer ten miles south of

15 Burley and three miles east'or somewhere else?

16 How are we going to know and when? There's a lot

17 of ground to cover.

18 MODERATOR: There really is. The additional

19 data, having put iIi the data being gathered. this

20 year, every year we get will help us confine it.

21 But I think the decisions will just have to be

22. made on perhaps an interim basis subject to

23 revision as the data improves.

24 I don't know that we can wait 20 years

25 until we get all the data necessary to prove the
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1 point one way or the other, and that's a good

2 question. When I give my idea, I'll ask you.

3 MALE SPEAKER: So in effect we don't know.

4 We don't know.

.5!tJV( MODERATOR: When do we have sufficient data
,

6 to make those kind of decisions.

7~(;o.JMALE SPE~ER: The point that might be made

8 there woUld be that part of the statute placing

9 the burden in that instance on the protestant. So

10 whoever wants to protest a particular new use has

11 the burden to produce the information necessary to

12 make the protest stick. So if he has got a

13 . 20-year study, he is not going to be ready for the

14 protest and he'll lose.

15 MALE SPEAKER: If the applicant doesn't

16 have -- the burden of proof is upon the

17 protestant. So if it takes him 20 years to prove

18 it, he can pay it out in ten and so be it. So

19 what. Is that what you're saying?

2010""( MALE SPEAKER: I'm saying.if the protestant
{IJ.e 7"',rJ ,

21 isn't ready, the applicant is going to win..

22 MALE SPEAKER: I see. Okay. Or they: can

23 just hold it up until they. do decide.

24 (Simultaneous talking.)

25 tJcJ-( MODERATOR: The burden of proof, which again

14
1 is a legal term, it simply says, who has to

2 provide the greater evidence, the greater proof on

3 the issue, is switched for these five criteria

4 than what has historically been considered on the

5 first five criteria. It usually said the

6 applicant has the responSibility to prove that his.. .
7 project met the first five criteria.

8 Here the statute specifically says the

9 protestant has that responsibility. That

10 particular statementof!egislative intent

11 describes that the idea was not to force the. . .
12 applicant to have to come forward with all of the

13 information.

14 But as you think through that a little

15 bit, the applicant probably has to describe his

16 project with sufficient detail so that the

17 protestant knows how to re~pond. So' what .

18 constitutes sufficient information, what level of

19 information is needed bnvarious types and sizes

'20 of projects, to be fair to the protestant?

21 HistOrically, you can fill out a

22 department application, an essentially two~page

23 .document; a rniniinql amount of infonnation is

24 reqUired. Is that all that is required? In a

25 recent district court case, 'the district court
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1 said the applicant had the responsibility of 1 have already have used prior to that date in

2 providing plansand specifications in sufficient 2 198 - when is it, October of '84, July of '84-

3 detail that the project can be built, describe the 3 are you saying that, there is going to be

4 operation of that, at the time of the protest 4 opportunity for protest upon that, or does that

5 here. 5 letter not state that all water used before that

6 In other words, before the department 6 point would be automatically granted?

7 had made a decision, you must have the project 7 1.f0;', MODERATOR: Theway the statute reads, that

8 described with sufficient detail to be built and 8 to the extent that the project hasn't been

9 operating. Is that what we're asking for? In 9 developed.

10 that particular case, it required the engineer's ' 10, MALE SPEAKER: Has not been developed,

11 plans and specifications. 11 ftiq MODERATOR: Has not been developed: LOOKing

12 Is thatwhat we need to have as a 12 here at 42-203D, that it would be subject to a

13 portion of our application?' It might be very 13 reprocessing under these criteria.

14 reasonable to just tum around ideas again on a 14 MALE SPEAKER: But if it has been

15 very large project. But should we take a ten-acre 15 developed-

16 irrigation project to an engineer? 16 MODERATOR: Then it would notbe --

17 The 1700 permits that I believe are' 17 MALE SPEAKER: Subject to the second set of

18 being re-massaged and fail to file the proof by 18 criteria, but the first set of criteria is still

19 July 1, I've already got an application. When , 19 subject it.

20 should they be required and how much time should 20 MODERATOR:' It's already been through those.

21 they be given to submit whatever additional. 21 MALE SP):\AKER: Hut it has not been filed

22 information you need so the .protestant will know 22 yet;

23 how to respond? You have some thoughts on th.at 23 JJCJf MODERATOR: Okay. If it has not been filed

24 issue? 24 on a new application, subject to those first five

25 MALE SPEAKER: Are you saying, though, that 25 criteria, yes, that's right.
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So to asl< that there may be some kind

of a balance in here, we're certainly entertaining

,yoUr ideas on what balance needs to be struck and

by type and size. ·And I skipped over this slide.

The next line after the five criteria, the last

stage of the legislation says: No single factor

enumerated above shall be entitled to greater

weight by tlle director providing this

determination.

How does the director use that "no

greater weight" idea as he looks at those five

criteria? It's been suggested that it's simply a

checkoff. He looks at the proposed project. He

says yes, it has benefits. He gives a check.

Yes, it will reduce electricity,

availability, and raise power rates. So no, it

doesn't get a checkJor that. But it is in tlle

family farm tradition, et cetera. And if you get

1.ILt, .
11!/Ij MALE SPEAKER: In these plans that have to

2 be submitted, for an established 'industry, you

3 would submit detailed plans for a new use trial

4 merit [unintelligible], and I don't care what you

5 submit at the start of it, you not going ·to get

6 nothing for that.

7 Now, if you were goirig out to build a

8 . trout farm, nothing around, detailed plans would

9 be submitted. Most of them are drawn up after the

10 farm has been built [unintelligibleT. But if you

11 are going out to raise sturgeon, which there's a

12 lot of interest in California andwill be here in·

13 Idaho, there's not a commercially-established

14 farm, and the best system is not developed yet.

15 You're going to build one pond, and the next year

16 you're going to build another, and you've gotto

17 change it. By the time you add on,it's going to

18 be something different.

19 And it's not going to be going out and

20 building the thing, drawing up a set of plans in

21 detail and building it to those plans. It's going

22 to be builtin one pond, and changing the thing

23 the next year and adding to it, and changing it

24 again the next year. The project will be '

25 successful. [Unintelligible] leads to flexibility

1 [unintelligible].

2 /1/1 MODERATOR: It's a good comment. Many times

3 people are reluctant to fully design the project

4 .and spend the money necessaty in order to get some

5 indication that they're going to have a dual

6 permit.·Pretty tough to put that much money up

7 front.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
25
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1 three checks out of five, does that mean you prove 1 was amended in March, in accord with the

2 it? If it gets one [unintelli~blej ched<, does 2 Snake River Agreement, and the legislature

3 that mean you don't prove it? 3 ratified it, it was in place, calls for riritigation

4 Is there perhaps a rating scale that 4 of lost hydro power for high level-- for pumping

5 ought to be applied? If it fully complies with 5 projects taking water out of the main stem of the

6 the criteria, giving perhaps a ten, imder each of 6 Snake River between Milner Dam and Murphy.

7 these cl'iteria, a full compliance would eight to 7 If it .takes the water in the

8 ten, a full noncompliance would give a minus ten, 8 nonirrigation seasort through off-season storage,

9 and algebraically sum up the rating that the 9 thatparticular kind of £roject-is singled out and

10 director gives based upon the information 10 riritigation is askedJar. Well, what level of

11 submitted. 11 riritigation should we inco.q,orate in our rules?
12 And if it comes up to zero or above, . 12 Could that be a replacement power?
13 it's an approval. Is that what happens? .Or is it 13 Yes,ma'am.

14 some other. ideas of how that should be applied? 14 FEMALE SPEAKER: Norm, define riritigation.

15 Again, how that is determined will have 15 What is mitigation? .....~

16 a major impact on what the projects are through 16 MODERATOR: Well, I could give you my

17 [uninteI1igiblej. So my comments on that 17 definition, but that's really the purpose of why

18 particular -- we talked about that. 18 we're here. Give us your idea of what constitutes

19 The final issue is this question of 19 mitigation. Is it a full replacement, or.is it

20 riritigation .and, perhaps you could say, perririt 20 .'just making --

21 approval conditions in general. 21 FEMALE SPEAKER: Is it money?

22 . You have an IssueNo. 7,isit,inyour 22 MODERATOR: Is it?

23 issue paper? Yes. It addresses one idea of 23 FEMALE SPEAKER: Is it just public interest,

24 riritigati6n. The State Wate•.Board, in revising 24 or what is it?

25 the Snake River Policy 32 of the water plan, which 25 . MODERATOR: Replacing the hydro power? One



23 -" Elaine?
E1.f.I/N" . '

2~f/Il77,J.FEMALE SPEAKER: Just maybe for interest of

25 those people that were thinking about doing some

21
1 tliing .we have talked about is perhaps if a project

2 of that type were offstream storage and were

3 approved, that would be written in as a condition.

4 of the permit, that on low flow periods in cold

5 weather, if the power company really needs the

6 hydro generation, tlle diversion would be

7 suspended. Is that sufficient?

8 They're talking here about not just

9 having to mitigate for the 30 to 40 minimum flow

10 impact, if you took the flow at the Murphy Gauge .

11 below 3900 or 5600, I should say. We're talking

12 here aboutmakingup for the impact for taking

13 trust water. So this is unique.

14 MALE SPEAKER: How does this affect any

15 proposed offstream artificial recharge of the

16 aquifer. It appears to me that that would be a

17 conflict. Does tllat affect it? We have a project

18 over here, the north of here, doing that now; in

19 fact, putting water into the aquifer. How is that

20 going to work?

21 MODERATOR: Well, again, would tllere be a

22 recharge project proposing to take water out of

23 the main stem of the Snake River below Milner -

24 MALE SPEAKER: Oh, below Milner.

25 MODERATOR: And above Swan Falls. If you

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

22
·did and it was going to pump through or take it

out during the nonirrigation season, I think it

would probably apply in that case. But when

you're above Milner, you're probably taking tmst

water; you're probably going to hiwe to look at .

the five criteria, whetller the tmst criteria

empty significantly reduce the flow of the hydro

power line, but you wouldn't be subject to this

mitigation.

MALE SPEAKER: But then you're coming right

again in conflict. It seems to me that they're

after the groundwater pumpers, and it appears that

that type of project would enhance that rather

than diminish it if their criteria for pumping it

out is correct.

MODERATOR: And if you went back to the five

public interest criteria; if it indeed was in the

public interest to ta:ke tlle Water away from hydro

generation during tllat Winter period' and put it

into the groundwater for recharge, then it should

be approved [unintelligible] -- public interest

,criteria:.
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1 of this [unintelligible], one of the gentlemen at

2 last night's meetillg felt that this mitigation was

3 just not far enough or wide enough and suggested

4 that the law changed so· that the fish couid be

5 mitigated in the April or MaylJune flows also.

6 And so you're going to have to put in

7 your suggestions for the mitigation if you want to

8 balance out some of it because tlley really are

9 suggestillg very, very strongly that the mitigation

10 hearings is much too narrow and needs to be spread

11 to fish flows in June also.

12 MODERATOR: The Northwest Power Plarming

13 Council's fish watch, which probably would oc=

14 on dry years in the April to June p~iod. And the

15 suggestion would be made as to ·projects, in order

16 to be in the public interest, mighthave to be

17 envisioned to make up water for that fish watch.

18 That was how broad.that person viewed the public

. 19 interest criteria.

20 .Again, that's what we're asking for.

21 Tom?

227/tfV' . MALE SPEAKER: One thiitg, Norm, on this
. IV'" $v'; . .
23 gentleman's example. I don't think tllat the

24 surface water diversions for recharge above Milner

25 are part of the trust waters. To be part of the

24
1 trust waters, the water has to be made available

2 by reason of the subordination provision, and

3 there's no water'right at Milner. That's a zero

4 flow unq.er tlle state water plan. So the surface

5 water diversion above Milner would not be subject

6 to those criteria.
.

7 Now, the EPA may have something to say

8 about it, but I don't think this'is the problem

9 under the agreement..

10 JlV1 MODERATOR: Good. I'm glad it's on tape.

11 That makes it easy.

12C'lA-~~ FEMALE SPEAKER: Norm, we had one lawyer in
MA~' .'

13 the audience' last night. We've got anotller one

14 tonight. Could we ask him how he would use the

15 first-come, first-serve doctrine?

16 MODERATOR: Will you yield?

17 MALE SPEAKER: Sure.

18~:'~J FEMALE SPEAKER: It has really helped. A
pM"""C{;I' .

19 lot of us would like to say, fuere are some small

20 projects [unintelligible] that are in the

2"1 emergency situation, that we're ta11<ing of 10, 20,

22 30 acres, that really need to be processed. But
.

23 that if a larger project earlier says, well,

24 that's all right, go ahead and process them first,

25 then fuey're speculative. And they lose their
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1 water right because they allowed the later guy to

2 go first.

3 Is there some way that we can get

4 around the first-come; first-serve doctrine in

5 order to process the emergency cases and the

6 smaller cases, or are we bound by iaw to go

7 first-come, first-serve no matter what?

8:P<;#l MALE SPEAKER: Well, I don't think that the
.J.e!SO -<J .

9'--priority doctrine operates strictly on trust

10 waters. My view is, everything else being equal,

11 the older of two projects, one.of which can

12 develop and one of which can't, should develop.

13 . But if you lookat full economic

14 development and benefit to the state and local

15 economy and all the criteria, it seems to me that

16 what you want to end up with is probably the best

17 project out of the whole gamut.

18 I don't knowhow you can make that

19 decision ahead of getting a record made. In other

20 words,I don't know what creates~ emergency for

21 30 acres of development. But until you have some

22 kind of a record on which you can base a better,

23 best, and terrible analysis, I think you'll just

24 have to wait until you get started.

25 b[..~fj FEMALE SPEAKER: Well, I think we kind of

26
1 agree that the best projects should be tlle one

2 that hits tlle ground, period. But how do we get

3 around all tlle lawsuits that the guy earlier can

4 have if he doesn't get his chance to prove he was

5 best and fight for it? ,

~~MALE SPEAKER: Well, my feeling is that age

7 has to be one of the criteria that you use to sort

8 the first cut. I think distance from the river

9 would be another. And we may have to give the .

10 older projects a shot at proving they are the best

11 or you're going to run into that very problem.

12 But to me, the ultimate cutting edge is the best,

13 not the earliest.
, £ ,4,
1~~';5FEMALESPEAICER: And you think we can stay

15 out of court if we give, them some guidelines

16 [unintelligible].

17 --;Jw-.-'MALE SPEAKER: We won't stay out of court.

18 p.f#~j~st might have a better Chance of making it

19 stick if that's the way you' work it.

20 MODERATOR: Very well put.

21 Now, the mitigation that you were

22 describing for the pumping to c#stream storage

'23 that is talked about in Policy 321 of the amended

24 water plan is not tlle mitigation that is addressed

25 in your Issue 7.
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1 That one is -- the .question being, one,

2 if you now issue permits with the understandins

3 that our data shows 600 cfs of firm trust water,

4 and we issue permits for ground water pumping on

5 _the aquifer, if that 600 cfs was not properly.

6 calculatedor if there's a worst year, or a

7 sequence of years in terms of dryer than we

8 expected in that analysis, and we indeed with

9 these new filings that are issued, that were

10 issued With the 600 ds trust water,Jiled alone

11 at 3900 ds or the 5600'ds [unintelligible]

12 forward, how is the state going to then augment

13 the river flow so we don't violate that?

14 And it could be as an attorney told us .
15 last night, the state could have some financial

16 liability if that happened. Do we look to the

17 applicants, the permit holders, and we issue the .

18 permits to provide some mechanism for augmenting

19 the flow in case that happens?

20 As your issue paper says, it may be a

21 number of months or a number of years before the

22 effect of shutting off a well is felt in the

23 river. So just shutting off the junior user when

24 the river starts below the minimum flow doesri't

25 help. You've got to have a way of augmenting.

28
1 The [unintelligible] conditions will

2 require that, force people as a condition of the

3_ permit to provide water to the water bank, to buy

4 the money for approval, for see~ing funds to be

5 available to buy w!lter rights; pay 'for the

6 damages. How do you respond?
7~rMA LE SPEAKER: I would like to speak to this
teM"NJ;/'~' '. .

8 recharge situation and the flow of the

9 .Snake River, if I may. Our water is dropping off

10 this year down below what it was last year. In .
.11 .other words, we're approaching an all-time low in

12 our aquifer dischaq~e.

13 Now, when A and B Irrigation, isn't it,

14 that is planning on a large increase in pump

15 water, or is it some other irrigation district up

16 here in the central, over the aquifer?

17g-::tif MALE SPEAKER: There is a plan to develop

18 12,000 acres within. the boundaries of A and B,

19 yes.

20 /t/.cI1. MODERATOR: Yes, the application has been

21 made.

2t'f;..,MALE SPEAKER: That is basically .
23 appropriated water as far as Hagerman Valley is

24 concerned, that they'll be interrupting. We had a

25 higher flow last year than we had the year before,
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1 but it looked like we were about to approach the

2 low flow that we've had for the last 20 years.

3 Now, if they're allowed to take that

4 water out of our water, we feel that they should

5 join the aquifer -- lower Snake River aquifer

6 recharge and put the same amount of water back

7 into the aquifer that they removed from it.

8 There's several advantages to recharging that

9 aquifer and maintaining an even flow for hydro

10 power generation provisions for fish movements and
11 another things.

12 .!1J0( MaDERATOR: Now, the water rights you're

13 saying would be impacted and not the hydro

14 rights ofIdaho Power. . .

15t:;~LE SPEAKER: I'm saym"g our water rights .
16" will be affected. .

17 jY0 MODERATOR: Your irrigation and fish

18 propagation from the springs themselves.

19 MALE SPEAKER: Yes.

20. . MODERATOR: And so under the law that's in

21 effect today and will remain in effect in July,

22 from the old original criteria said will the

23 project impact an existing right? So we'11

24 need -- the judgement will need to be made by the

25 director as to whether it will indeed impact that

30
1 right, and if so, thenit could not be approved

2 .without conditions -

~'?:IMALE SPEAKER: In the past, we have not been

4 able to prove that thj.s well affects this stream

5' and have notbeen in court been able to protect

6 our water rights. So we have got to have some..

7 protection from somewhere, arid we don't want to

8 stop development. That isn't our.trying at all.

9 But thIs excess water that is going

10 down the Snake River over Milner Dam should be put

11 back into the aquifer to bring that water flow

12 back up to maintaiii. an even flow on the river.

13 . Now, hereis apeculiar thing that has

14. been happening that most people don't understand.

15 Every time a sprillkler system goes in over that

16 aquifer, it evaporates a larger percentage of the

17 water that they use, whether it comes from well

18 water or whether it comes from canal water.

19 And that water goes in the air, and it

20 is transported back up to the mountains in the

21 SoutheastIdaho where i~ falls back on the ground,

22 comes back down to the river instead of coming

23' down the aquifer.

24 In other words, every time a sprin1<ler

25 is put in, it transfers water from the aquifer to
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1 the Snake River, which holds in the runoff from

2 the spring and is not put back into the aquifer.

3 And we need to get some method of getting that

4 water back in to even the flow of the Snake River,

5 because the springs maintain that water flow for

6 the power production in the summertime and make it

7 even flow so that their power plants can utilize

8 that water that is going down there.instead of it

9 going past as overflow.

10!/!~;*LE SPEAKER: There is another situation
11 becau'slthe people who are losing their water

·12 rigltts there in Hagerman Valley are taxing

13 themselves and spending that money to recharge the

14 aquifer so that the guys up on top can pump it

15 back out free and use it again.

16 The people who are depleting the

17 aquifer are not willing to participate in the

18 recharge program, the majority saying that some of

19 U1ese-projects developed up there and pumped that

20 water out should have an obligation to participate

21 in that recharge, if the guy that is losing his

22 water rights already participated in it.

23 MODERATOR: So I hear suggested that perhaps

24 as permits are issued, there ought to be

25 conditions required of participation of the
.

32
1 recharge. .

2tJljr- ~E SPEAKER: Yes. I would say it would be
ott""/l,.) .
~ vigilan 0 have a fee on these new water rights.

4 or recharge. And this project has been before U1e

5 state for years; very feasible, just haven't had

6 the money to do it, had a good source of money. to

7 do it. And it's people who is going to be using

8 it, pay for it.

9 MODERATOR: It's probably a good legal

10 question, whether that's' something that can be
. . .

11 done without additional statutory authority.

12 There is a proposed water marketing bill that was

13 printed last legislative session, House Bil1233,

14 that was. not approved. But there's an interim

15 study committee from the legislature that is

16 looking at water marketing, and this idea of

17 augmentation is a part of that bill.

18 So it may take additional legislation.

19 But to the extent that you can see how these rules

20 could be used to resolve that kind of problem, we

21 would like your suggestion.

22 ,I've been through the legislation with

23· you. I think I've pretty well touched eve~thfug

24 that is in the issue paper with you this evening.

25 With the target date, trying to put together a
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1 draft to come back to you with for adoption in the
2 Administrative Procedures Act is June 15. That's
3 a Saturday, so June 17.
4 If you've got ideas that you haven't.
5 shared with us, to the extent you have shared with
6 us tonight, you've got the record on the tape,
7 we'll use those ideas and consider them as we form
8 this draft. If you've got other ideas, inail them

9 to us. If·you get them here by the 17th, they'll
10 for sure be considered. If you get them ill. after
11 that date, we'll consider them if we're not too
12 far along.

13 The legislation is effective July l.
14 The issue paper tall<s about emergency rules, and
15 there is a provision under the Administrative
16 Provisions Act or Administrative Procedures Act to
17 adopt emergency rules.· An agency would be
18 stepping into a meat grillder to adopt emergency
19 provisions, rules if it wasn't very clear-cut of
20 what those rules needed to say. So we won't do
21 that unless [unintelligible].
22 . Even if we did, we would have to
23 immediately start to form a p·rocess under the

24 Administrative Procedures Act and have it
25 completed ill 120 days. So they're only good for

34
1 120 days. I don't expect to see them adopted
2 [unintelligible}. It is mentioned. . ..
~ ~~ .3" Lat! FEMALE SPEAKER: Norm, there are signupH ~~ .

4 ""s eets, so everybody can get a copy. . ..
5 MODERATOR: We can stop right here.
6 (procee¢l.ings concluded.)
7 ~ooOoo-
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MALE SPEAKER: I have a question about the

trust water. Now, is the trust water up to Idaho

Power's 8400 second-feet, that anythil1g above

that, is that still uust water clear to 25,000,

or does that end at their water right?

MR. MODERATOR: It ends at theil' water

right.

1 MR. MODERATOR: Cfs at Swan Falls, yes. In.

2 the will.ter that's the miI)imum flow.

3 MODERATOR: Is there or has there been

4 historically water available for recharge above

5 that 5600?

6 Hc:J1MR. MODERATOR: The 5600 is the minimum flow

7 that we anticipate if the summer flow would

8 develop. under one set of conditions down to 3900

9 on a dry year. So on other years, besides the

10 very dry year, yes;there is water that could be

11 looked at under the trust water provision if

12 necessary. As long as you're above Milneli you'll

13 have to look at that. I still want to dis.cuss

14 that with Tom, and see.

15 I believe that yes, there is water

16 above that most years. It's just the extreme year

17 that there wouldn't be.

18 Yes, sir?

19

20

21

22

23

24

25

* * * * *

* * * * *
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3 4
1 MALE SPEAKER: 8400 secondfeet. 1 MR. MODERATOR: okay. The contract, the

2 MR. MODERATOR: If you're looking at Swan 2 Swan Falls contract, not the a~reement, the

3 Falls, it's apparently 8400 cls. Ifyou're 3 contract, says that Idaho Power recognizes and

4 looking at Bliss -- 4 subordinates to those projects that were applied

5 MALE SPEAKER: 15,000 or 17,000. 5 for before November19, 1982 and were developed,

6 MALE SPEAKER: That's the springs 6 water was actually diverted or there was.

7 [unintelligible]. 7 substantial investment before that date,

8 MALE SPEAKER: Do we still have to supply 8 November 19, 1982.

9 anything backon this here deal with the 9 So youshould be eligible for release,

10 Idaho Power if you have your permits and 10 and it may have .already been released in the

11 everything in order before 8400? Do we have to 11 lawsuit. The thing that triggered that is if you .

12 answer anything legally? 12 had filed the proof of beneficial use document --

13 MR. MODERATOR: Okay. Let's use yours as a 13 this is where we ca~e in -- the proof of

14 specific. Give me the details. You have a 14 beneficial use document before November 19, 1982.

15 project that was developed --. 15 You should have beeJ.{ automatically released in the

16 MALE SPEAKER: We had seven different 16 first release.
17 permits, that they were all approved. Say, the 17 ·If you hadn't filed it, you should have
18 last one is a permit, it's not adjudicated. 18 received from Tom Nelson's office a letter saying
19 MR. MODERATOR: It's a permit that is ·19 file a Form A or a Form B. Ifyou withdrew your
20 issued, applied for-- 20 [unintelligible] by November 19, 1982, file Form A

21 MALE SPEAKER: Probably in '75. 21 and you will be.

22 MR. MODERATOR: 01<ay. Before November 19, 22 MALE SPEAKER: Then any that have not been

23 1982. When was the development? . 23 proven up as of now, where do they stan.d? They've

24 MALE SPEAKER: Probably about that same 24 been applied for, but they've not been proven up
25 time. 25 on.



5
1 MR. MODERATOR: Any undeveloped permit that

2 . is going to rely on trust water is to be

3 reprocE!ssed to the extent it has not been .

4 developed und.er the public interest criteria.

5 MALE SPEAKER: This h"s 1;Jeen applied for

6 before 1982. It was not through the --

7 MR. MODERATOR: The indicator that the

8 department has indicated we will use to determine

9 whether it has to go under this new Cliteria or

10 . not, is have you filed the proof of beneficial use

11 document on that permit by June 30 of this year.

12 If you haven't, then we're going to

13 assume that you have to be re - processed. Maybe

14 it will come in [unintelligibleltmaybe develop

15 and get out of it. But we're gong to assume that

16 without that, yes, you will be re-processed

17 MALE SPEAKER: You have to reapply?

18 MR. MODERATOR: No. You won'thave'to

19 reapply, but that is one of the issues that we

20 raised, is, what information should you have to

21 [unintelligible].

22 MALE SPEAKER: How aboufwater that has been

23 adjudicated and will never enter into this thing?

24 It was adjudicated through the courts.

25 MR. MODERATOR: Really not an issue here

6
1 this evening at all.

2 MALE SPEAKER: Bufyou don't have to do

3 nothing with-

4 MR. MODERATOR: You shouldn't have probably

5 been named in the lawsuit.

6 MALE SPEAKER: It wasn't. And that's why I,
7 was wondering if there was any --

8 MR. MODERATOR: Just not an issue here or

9 not, we could get over into the question of the

10 adjudication, then you'll need to file-c

11 +vIALE SPEAKER: I'm not tall<ing about - I'm

12 talk~g about decree. . .

13.£/M~m:;rv.rALESPEAKER: The Form A's'and B's dom/1fJP? ~ ,.,
14 have to be in by June 30. Right?

15<ft,''j' .MALE SPEAKER: That's pel' the department's
til!etftJ/'/'.

16 personnel. I don't care when I get them.

1,7 FEMALE SPEAKER: Okay.

18 MR. MODERATOR: Wejustneedsomekindofa

19 date that says, hey, yciu have 'to file by this

20 date, and we're going to see if you need to be

21 reprocessed. And not that you can't get out of

22 it, but you're going to have to provide some

23 indication, proof that you did have

24 [unintelligible}.

25 FEMALE SPEAKER: Wha~ happens to the
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1 ''Trout Co." Dr"w? That thing h<15 been in limbo

2 for the seven yeo.rs. that's before the Supreme

3 Court now. Will they h"ve to go back through this

4 reprocessing?

5 MR. MODERATOR: Well, the Trout Co. w"ter

6 is, and correct me if I'm wrong, fish propagation

"7 and hydropower.

8 FEMALE SPEAKER: Yes.

9 MR. MODERATOR: They need to go through

1·0 those first five criteria [unintelligible] in the

11 first place. If they get through those, then they

12 look to see, will that c"use a significant

13 reduction in hydropower rights downstream, and if

.14 it is a nonconsumptive use, the answer will be no,

15 does not significantly reduce, so you' don't have

16 to go through the five criteria.

17 FEMALE SPEAKER: Would th"t apply also to

18 fish propag"tion filings that o.re in the process

19 now under with the' five-year period, ,,11 fish

20 propagation? Because it is a non-consumptive use.

21 MR. MODERATOR: TMt's correct.

22 . FEMALE SPEAKER: So you would not have to go

23 through. --

24 MR. MODERATOR: Non consumptive uses should

25 get - filter out of having to go through the

8
1 entire, the new public interest criteria, as they

2 should not c"use " significant impact on

3 hydropower.

4 They'll have to be looked at because

5 some of them "re fine. You could have a

6 nonconsumptive use [unintelligible] around,

7 hydropower. Not even sure you subordin"te that

8 particular one.

9 Another question? Yes, sir.

10 MALE SPEAKER: On the geothermal wells, this

'11 is geologic water, been locked in for centuries,

1Z has not been contributing to hydropower in the

13 river system. Does it fall under tl1.e same

14 classification as the aquifer over here that does

15 contribute to power' generation, or should it be

16 excluded from wells in the geothermal. aquifer?

17 MR. MODERATOR: I guess that comes down to

18 the question of showing th"t indeed the

19 relationship doesn't exist. Now, where you show

20 that, under the first five criteria under the

21 significant reduction, public interest -- new

22 public interest criteria is probably somethirig

23 that needs to be scoped out in the rules and

24 regulations. But to the extent that they do not,
25 affect hydropower, they should be not subject to
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the new criteria.

MALE SPEAKER: And then if it was

nonconsumptive use on that, then that it would not

be subject --

MODERATOR: As long as it didn't affect

downstream hydro,·a significant reduction.

The address to send your comments t~

are on the screen. If you have further comments,

suggestions, I would be happy to sit here and

listen to them. After quite a while

[unintelligible]. So I appreciate your comments

you have made. I hope that your understanding of

where we're trying to go with these rules and

regulations is such thatyou'll be able to give us

a new direction. We appreciate that.

Thank you.

(Proceec!ings concluded.)
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