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I INTRODUCTION
In accordance with Idaho Code § 42-1412(4) and Administrative Order 1, the Director of
the Idaho Department of Water Resources (“Department™) submits this Suppleméntal Director’s

Report regarding subcase nos. 1-2017, 1-2032, 1-2046, 1-10382, 1-10383, 1-10384, 1-10531 and

1-10532. This report is submitted in response to Special Master Dolan’s Trial Scheduling Order,
dated May 7, 2008 and subsequent extension granted on October 2, 2008. The Supplemental
Director’s Report (“Report”) sets forth the basis of IDWR’s recommendation for the above-listed
water rights and was prepared under the supervision of David R. Tuthill, Jr., Dhectér, IDWR.

The following IDWR employees have knowledge of the information contained in this
Report: David R. Tuthill, Jr., Director of IDWR and Carter Fritschle, Section Manager,
Adjudication Bureau.

I1. BACKGROUND

Water rights for power generation near American Falls, Idaho were established back at
the turn of the 20™ century. On July 15, 1901, Andrew J. Tarbet recorded a posted notice for the
generation of power at a hydroelectric station on the west side of the Snake River at American
Falls (referred to as the “West Side Power Plant”). Then, on August 1, 1901, J.H Brady recorded
a posted notice for the generation of power at a hydroelectric generating station on an island in
the Snake River at American Falls (referred to as the “Island Power Plant”). Copies of the
posted notices are attached hereto at Exhibit A. These two water rights are now claimed by
Idaho Power in the Snake River Basin Adjudication (“SRBA”) under water right nos. 1-10382
and 1-10383.

In 1908, the American Falls Power Company filed an application for permit for water

right no. 4168 (later renumbered to no. 1-2017) for power generation at what is commonly
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referred 1o as the “East Side Power Plant.” The license was issued on February 5, 1920. A copy
of the license is attached hereto as Exhibit B.

In 1919, seeking a supplemental water right at the East Side Power Plant, Idaho Power
filed an application for permit under permit no. 14067 (later renumbered to no. 1-2032). The
license was issued on July 21, 1924, A copy of the license, is attached hereto as Exhibit C.

In 1923, Idaho Power entered into a contract with the United States related to its water
rights near American Falls, Idaho. ' A copy of this contract is attached hereto as Exhibit D and is
hereafter referred to as the “1923 Contract.” As the 1923 Contract explains, the United States
was planning to buiid anew large dam near American Falls. (Ex. D, at 1). Idaho Power’s senior
water rights, down gradient from the proposed new dam, would affect the operation of a new
dam by the United States. (Ex. D, at 2). A call by Idaho Power for delivery of water for its
downstream water rights could prevent the filling of the new reservoir, which would significantly
diminish the benefits of the project to the point it could not be justified. Therefore, Idaho Power
and the United States contracted for the sale of certain property and sale of part of Jdaho Power’s
water rights to the United States so that the project could be built. (Ex. D, at 3-11).

As aresult of the contract, Idaho Power issued multiple deeds to the United States,
conveying both property and water rights to the United States. By deed dated April 12, 1926, the
United States acquired all Idaho Power’s water rights except for that which was reserved under
the 1923 Contract. The deed is attached hereto as Exhibit E and hereafter referred to as the

“1926 Deed.”

! While not documented in the records of the Department, it appears that Idaho Power acquired
ownership of the Andrew J. Tarbet, J.H. Brady, and the American Falls Power Company water
rights prior to 1923.
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The United States completed construction of the new federal dam in 1927, just upstream
from the three existing power plants. This dam operated until 1978, when the current American
Falls dam was completed, replacing the failing 1927 dam.

On December 19, 2006, the Department filed its Director’s Report for Basin 01, Part 2,
which contained the recommendations for the above referenced water rights. Objections were
filed by the United States, the State of Idaho, the Idaho Ground Water Users, Inc (“IGWA™) and
Idaho Power to various elements of these water rights.

III. DEPARTMENT’S RECOMMENDATIONS FOR IDAHO POWER'’S PRE-1923
WATER RIGHTS

The following chart will serve as a reference to explain how the Department
recommended Idaho Power’s four pre-1923 water rights:

Reference Chart No. 1

Right No. Basis Claimed Rec’d Claimed Rec’d Rec’d
Priority Priority Flow Flow Cumulative
Date Date Rate Rate Flow Rate
1-10382 Beneficial | 07-15-1901 | 07-15-1901 | 6000 cfs 253 cfs 253 cfs
Use
1-10383 Beneficial | 08-01-1901 | 08-01-1901 | 2000 cfs 611 cfs 864 cfs
Use
1-2017 License 09-03-1908 | 09-03-1908 | 1400 cfs | 1400 cfs 2264 cfs
1-2032 License 03-08-1919 | 03-08-1919 | 4600 cfs 236 cfs 2500 cfs

A. Quantity for Water Right Nos. 1-10382 and 10383

Looking first to water right nos. 1-10382 and 1-10383, the Department’s recommended
rate of flow is based upon the rate of flow recognized in an administrative transfer of these two
water rights in 1929. In the transfer, Idaho Power sought to change the point of diversion and
place of use for these two water rights to the East Side Power Plant. A copy of the Certificate of
Water Right Transfer for what is now referred to at water right no. 1-10382 is attached hereto‘ as

Exhibit F. The Certificate of Water Right Transfer provides in relevant part:
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This is to certify that Idaho Power Company...claims a right to the use of 253 c.f.s.
of the waters of [the] Snake River for power purposes, initiated and perfected under
and by virtue of that certain water location notice by Andrew J. Tarbet, dated July
15th, 1901 ... .

That upon the application of said Idaho Power Company for a transfer of water right
made before the Commissioner of Reclamation of the State of Idaho, and said
application having been granted, the right to the use of the said 253 c.f.s. of waters so
initiated and perfected by and under said water location notice at the said new place
of diversion and said new place of use be, and the same hereby is, acknowledged ... .

Exhibit F, at 1-2.
Similar langnage was used in the Certificate of Water Right Transfer for the transfer
of water right no. 1-10383. The Certificate, attached hereto as Exhibit G, provides:
This is to certify that Idaho Power Company...claims a right to the use of 611 c.f.s.,
of the waters of [the] Snake River for power purposes, initiated and perfected under

and by virtue of that certain water location notice by J.H. Brady, dated August 1,
1901 ... .

That upon the application of said Idaho Power Company for a transfer of water right
made before the Commissioner of Reclamation of the State of Idaho, and said
application having been granted, the right to the use of the said 611 c.f.s. of waters so
initiated and perfected by and under said water location notice at the said new place

of diversion and said new place of use be, and the same hereby is, acknowledged ... .
Exhibit G, at 1-2.

Idaho Power filed an objection to the Department’s recommendation of the rate of flow
recommended in water right nos. 1-10382 and 1-10383. Idaho Power claimed 6,000 cfs and
2,000 cfs for water right nos. 1-10382 and 1-10383 respectively and has objected, seeking to
have the water right recommended as claimed. As stated above, the Department based its

recommendation upon the transfer records which establish that the capacity developed for these

two posted notice water rights is 253 and 611 cfs. This is the best information the Department
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has regarding the actual developed capacity and extent of beneficial use for these two water
\ rights.

B. Quantity for Water Right No. 1-2017

Water right no. 1-2017 is a hydropower water right that was issued to Idaho Power on
February 5, 1920. The water right was licensed with a rate of flow of 1,400 cfs. (Ex. B, at 1). In
the SRBA, the Department recommended the water right be decreed as licensed. Idaho Power
did not object to the rate of flow recommended for this water right.

C. Quantity for Water Right No. 1-2032

In the 1923 contract with the United States, Idaho Power agreed to limit its primary water
rights to a maximum quantity of 2,500 cfs. The contract provides, in relevant part:

It is agreed and understood that the company reserves and it shall have as against the
United States and those claiming or that may hereafter claim under them, the first or
primary right at American Falls to use for power purposes at American Falls the
following amounts of water during the following periods of each year:

100 second-feet beginning April 1%, increasing uniformly to 2500 second-feet on
May 1%, and continuing at that amount to September 15™ inclusive, then decreasing
uniformly to 100 second-feet on October 31* and none except as hereinafter
provided from November 1% to March 31% inclusive.

Exhibit D, at 12(emphasis added).

While water right no. 1-2032 was licensed to Idaho Power in 1924 for 4,600 cfs, the
1926 Deed granted all of Idaho Power’s early water rights to the United States except for
that which was reserved under the contract. The 1926 Deed provides, in relevant part:

NOW, THEREFORE, for and in consideration of the sums of money agreed
in the said contract of June 15, 1923, to be paid by the Grantee to the Grantor,
the receipt of which is hereby acknowledged, the said Grantor has granted,
bargained and sold, and by these presents does grant, bargain, sell, convey
and confirm unto the said Grantee, and to its assigns and successors in
interest forever all the Grantor’s water rights, appropriations, water filings
and permits at American Falls, for use or intended to be used in connection
with the Grantor’s power plants and proposed power planits [sic] at American
Falls, in accordance with and subject to those certain agreements, exceptions
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and reservations set for in the said contract between the parties hereto dated
June 15, 1923, which said contract, recorded as aforesaid, is hereby made a
part of this indenture as fully and completely as if incorporated herein.
Exhibit E, at 1 (emphasis added)(error in original).
Thus, by contract, Idaho Power limited its pre-1923 water rights to no more than
2,500 cfs. The Department’s recommendations for these four water rights take into
consideration the 2,500 maximum limited reserved in the 1923 Contract and the 1926 Deed.
While water right no. 1-2032 was licensed for 4,600 cfs, the Department recommended only
236 cfs because 236 cfs plus the sum of the three other water rights would bring the sum of
all of Idaho Power’s pre-1923 water rights up to 2,500 cfs. This is reflected in the last
column of Reference Chart No. 1 above. The only way for the Department to make water
right no. 1-2032 consistent with the 1923 Contract and 1926 Deed was to recommend only
up to 236 cfs under water right no. 1-2032, as 236 cfs was all that was necessary to bring
Idaho Power up to the 2,500 cfs limit.
D. Combined Use Limit on 1-2017, 1-2032, 1-10382 and 1-10383:
In water right nos. 1-2017, 1-2032, 1-10382 and 1-10383, the Department recommended
the inclusion of a combined use limit. The remark provides:
The quantity of water for this right and Right Nos. 01-2017, 01-2032 and 01-
10383 when combined together is limited to 100 CES beginning April 1,
increasing uniformly to 2500 CFS on May 1, and continuing at that amount to
September 15 inclusive, then decreasing uniformly to 100 CFS on October 31,
and none from November 1 to March 31 inclusive.
The Department included this combined use limit because the limit is necessary to reflect
how Idaho Power limited the use of its pre-1923 water rights in its 1923 contract with the United

States. As the 1923 Contract section quoted above outlines, a tiered approach was agreed upon

by Idaho Power as to its water rights. The Department took the season of use language from the
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contract and created the remark for water right nos. 1-2017, 1-2032, 1-10382 and 1-10383. The
inclusion of this lJanguage is important for the definition and administration of these water rights
as it best reflects how Idaho Power has agreed to limit its water rights and ensures that the water
right would be administered consistent with the 1923 Contract. Furthermore, this season of use
is consistent with how these rights have historically been delivered by Water District No. 1.

It is also important to note that both the State of Idaho and IGWA have pointed out in
their objections to water right nos. 1-2017, 1-2032 and 1-10383, that the Department forgot to
include one of Idaho Power’s other pre-1923 water rights in the list of water rights in the remark.
The objectors are correct. The Department inadvertently left water right no. 1-10382 off the list
of combined rights for water right nos. 1-2017, 1-2032 and 1-10383 . Furthermore, the way the
comment is currently worded, it is only correct in water right no. 1-10382. To clear up this
confusion, the Department proposes to replace the existing comment language in water right nos.
1-2017, 1-2032, 1-10382 and 1-10383 with the following:

The quantity of water for Right Nos. 01-2017, 01-2032, 01-10382 and

01-10383 when combined together is limited to 100 CFS beginning April 1,

increasing uniformly to 2500 CFS on May 1, and continuing at that amount to

September 15 inclusive, then decreasing uniformly to 100 CFS on October 31,

and none from November 1 to March 31 inclusive.

An Amended Director’s Reports fixing this oversight will be filed for water right

nos. 1-2017, 1-2032, 1-10382 and 1-10383 at a later date.

E. Period of Use for 1-10382, 1-10383, 1-2017 and 1-2032.

The Department recommended a period of use of 4/1 to 10/31 for water rights nos. I-
10382, 1-10383, 1-2017 and 1-2032. As with the quantity element, the recommended period of
use is based upon the 1923 contract. As show in the contract language quoted above, the

contract limits the season of use for Idaho Power’s pre-1923 water right to 4/1 to 10/31.
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IV. RECOMMENDATION FOR IDAHO POWER’S POST 1923 WATER RIGHTS
The following chart explains how the Department used a tiered approach to reach its

recommendations for the three post-1923 water rights:

Reference Chart No. 2
Idaho Power’s Water Rights at American Falls Power Plant

9000
0110532 1000 cfs 05/08/1936

8000

| 01-2046. 2000 ofs 10/15/1926

6000

2500 —
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A. Water Right No. 1-10531

While the 1923 Contract and the 1926 Deed limited Idaho Power’s ownership of pre-
1923 water rights, the reality is that Idaho Power did have developed hydropower capacity in
excess of 2,500 cfs prior to the 1923 Contract. The Department determined the extent of
beneficial use for power generation to be 6,000 cfs at the time of the 1926 Deed based upon the
configuration of the East Side Power Plant during the licensing of water right no. 1-2032. The
question for the Department was how to.best represent this additional beneficial use, while still
being consistent with the 1923 Contract and the 1926 Deed. The Department decided that the
best way to recognize this additional beneficial use was to recommend the diversion rate in

excess of 2,500 cfs as a beneficial use claim with a priority date one day after the 1926 deed.
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This way, the full beneficial use of Idaho Power’s Bast Side Power Plant at the time of the 1926
deed is recognized but the rights are also consistent with the 1923 Contract and the 1926 Deed.

The Department created water right claim no. 1-10531 as a beneficial use right to bring
Idaho Power up to the 6,000 cfs point. The Department felt that splitting and combining the
claims and generating a new claim number was appropriate in this circumstance because Idaho
Power had claimed water in excess of what the Department was able to recommend under its
other pre-1923 water rights. Generally, in a circumstance like this, the Department seeks
amended claims from the claimant prior to splitting the claims and generating new water right
numbers. However, in this case, the Department felt that it was unlikely that Idaho Power would
amend its claims consistent with how the Department viewed the development of these water
rights. The Department split and combined the rights and generated the new claim number
because this was the best way to document how the Department viewed the development of these
water rights. The other alternative was for the Department to simply recommend that the
additional quantity of water be disallowed.

As reflected in Reference Chart 2 above, the Department tiered the season of use for
water right no. 1-10531 so that it would have the year round right to generate power using 6,000
cfs consistent with the Department’s understanding of the developed beneficial use.

B. Water Right No. 1-2046

In October 15, 1926, Idaho Power filed an application for permit for an additional 2,000
cfs. The license for 2,000 cfs was issued on December 23, 1971. The quantity for water right no
1-2046 was not objected to by Idaho Power and is reflected as claimed in the Reference Chart 2

above.

C. Water Right No. 1-10532
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Water Right No. 1-10532 is a beneficial use right created by the Department to ‘oﬁng
Idaho Power up to the estimated 9,000 cfs capacity and beneficial use at the Eastside Power
Plant. The 1927 Report of Engineer for permit 1-2046 shows that the fourth power generation
unit was in operation in 1927. (Ex. H, at 1). The notes also reflect that the fifth power
generation unit was still being assembled at that time and that permit 1-2046 did not apply to the
additional generation unit. (Id., at 1). However, the Deposition of the permit holder and two
witnesses in the file for permit 1-2046 state that on January 5, 1933, they witnessed the operation
of both the fourth and fifth units and that the units were using 3,600 cfs. (Ex. I, at 2,4). The
Department recommended water right no. 1-10532 as a beneficial use right to capture the
increase installed capacity represented by the installation of the fifth power generation unit. The
Department recommended a priority date of May 8, 1936 because this is the first day that
American Falls reservoir was full and there would have been enough water in the river at
American Falls for Idaho Power to be able to use the additional capacity for beneficial use. The
Department’s records indicate that 1933, 1934 and 1935 were low water years in which
American Falls reservoir did not fill and less than 9,000 cfs of water was moving past Neeley
Gauge. The Department has reviewed the USGS records for stream flow and determined that
until May 8, 1936, there would not have been sufficient water moving through the system to put
the additional capacity of the fifth power generation unit to beneficial use.

D. Water Right No. 1-10384

Water Right No. 1-10384 was recommended disallowed by the Department because the
other recommended water rights captured the full extent of beneficial use by Idaho Power,

V. OTHER PROVISIONS NECESSARY
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The Department’s recommendations for water right nos. 1-2017, 1-2032, 1-2046, 1-
10382, 1-10383, 1-10531 and 1-10532 included a number of other remarks that are necessary for
administration and deliver of these water rights. These remarks are included to clarify and

further define Idaho Powers water rights.

A. 1923 Contract Subordination Remark

The Department included two subordination conditions in the Other Provisions
Necessary element of its recommendation for water right nos. 1-2017, 1-2032, 1-2046, 1-
10382, 1-10383, 1-10531 and 1-10532. The first subordination condition states:

As provided in the Coniract Between the United States of America and the Idaho -

Power Company Relative to Power Rights at American Falls, Idaho, dated June

15, 1923, Idaho Power Company limited its power water rights on the Snake

River at whatever point and in whatever counties the same may be located
insofar as and no farther than the rights allowed and granted to the United States

to store and use water.

The Department fashioned the first subordination condition from language in the 1923
Contract. In the contract, Idaho Power agreed to limit “all other rights of the company on [the]
Snake River at whatever points and in whatever counties the same may be located insofar as and
no farther than the rights allowed and granted to the United States to store and use water ... .”
(Ex. D, at 11).

Given the importance of subordination and how it plays into administration of water
rights in a basin, the Department views this subordination clause as necessary for the
clarification of these rights and the administration of these rights by the Department as it
critically limits the ability of these rights to make a call on other water rights.

B. Subordination Based Upon Accomplished Transfer

The second subordination condition in water right nos. water right nos. 1-2017, 1-

2032, 1-2046, 1-10382, 1-10383, 1-10531 and 1-10532 provides:
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As a condition of the accomplished transfer, the project shall be operated in such

manner as will not conflict with the future depletion in flow of the waters of the

Snake River and its tributaries, or prevent or interfere with the future upstream

diversion and use of such waters for the irrigation of lands and other beneficial

consumptive uses in the Snake River watershed.

This subordination prbvision came about because of an accomplished change in point of
diversion and plaée of use for Idaho Power’s water rights at the East Side Power Plant. Prior to
construction of the new American Falls dam, all of Idaho Power’s American Falls water rights
were located at the East Side Power Plant downstream from American Falls Dam. However, in
1978, the East Side Power Plant was decommissioned and a new power plant was constructed at
the base of the new dam on the west side of the river. The change was made without Idaho
Power filing an application for change of point of diversion and place of use with the
Department.

At the time of the change of the point of diversion and place of use, the constitutional
provisions allowing the Department to include subordination on hydropower rights were in
effect. Amended in 1927, Idaho Cost. Art. 15, § 3 provides that “the state may regulate and
limit the use [of water] for power purposes.” Thus, the state, if it chooses, may impose
subordination upon hydropower rights. It has been the standard policy of the Department since
the early 1950s to include a subordination provision as a condition of approval in any transfer
proceeding involving hydropower.

Since a subordination condition would have been included on this water right if a
transfer had been filed at the time of the change in 1978, the Department believes that it is
appropriate to include the subordination provision now. Idaho Code § 42-1425, commonly

referred to as the accomplished transfer statute, allows for the recognition of illegal pre-SRBA

transfers so long the transfer does not cause injury to other water rights. The intent of the
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accomplished transfer statute was t;) provide parties in the SRBA with a way to validate pre-
SRBA transfers so long as the approval would not have a negative effect other water rights.
While not injury in the traditional sense, there would be significant injury to other upstream
water rights if these water rights were not subordinated. It is clear from the plain language used
in Idaho Constitution Article 15, § 3 that the intent of the changes to was to allow the state to
ensure that hydropower rights do not impact the development of water in the State. And this
was accomplished through the inclusion of subordination provisions in hydropower water rights
through the water right permit and transfer processes. It is equally clear that it was not the intent
of the Legislature to reward water users for avoiding the transfer process when it passed the
accomplish transfer statute. Failing to put subordination conditions on these water right now
would put Idaho Power in a better position through the accomplish transfer statute than they
would have been if they had complied with the law back in 1978. This is an inequitable result
and is contrary to Idaho Constitution Article 15, § 3 and state water policy.

C. Objections to the Subordination Conditions

Idaho Power objects to the inclusion of any subordination language and “disputes the
necessity for and legal correctness of the referenced language ... .” See Objections filed by
Idaho Power to water right nos. 1-2017, 1-2032, 1-2046, 1-10382, 1-10383, 1-10531, and 1-
10532. The Department disagrees and feels that inclusion of these conditions is critical to the
definition and administration of these water rights.

The State of Idaho and IGWA support the inclusion of the two subordination conditions
quoted above. However, they both believe that the Department did not go far enough in
subordinating these righfs. The State of Idaho’s objection states, “In addition to the

subordination language found in the ‘other provisions necessary’ portion of the recommended
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water right, the water right should also include subordination language based upon historic
practice.” See Objections filed by State of Idaho to water right nos. 1-2017, 1-2032, 1-2046, 1-
10382, 1-10383, 1-10531, and 1-10532. This position is supported by Idaho Ground Water
Appropriators, Inc, (“IGWA”) who state in their objection: “The recommended language under
the ‘other provisions necessary’ portion of the water right does not clearly subordinate the water
right.” IGWA requests that the historical practices subordination language be included in these
rights. See Objections filed by IGWA to water right nos. 1-2017, 1-2032, 1-2046, 1-10382, 1-
10383, 1-10531, and 1-10532.

The Department did not include the historical practices subordination language on
these water rights simply because it believed that the other subordination conditions
would suffice. After further consideration, however, the Department agrees with the
State of Idaho and IGWA that these water rights should also have been subordinated
based upon historical practices. This subordination of Idaho Power’s water rights is
documented in multiple places. For example, in its Falling Water Contract with
American Falls Reservoir District, Idaho Power agreed that “[t]he utilization by the Idaho
Power Company of the Falling Water at the Powerplant for power generation is and shall
continue to be subordinate to the furnishing of water from the Replacement Dam for

irrigation purposes.” Falling Water Contract Dated as of March 31, 1976 by and between

American Falls Reservoir District and Idaho Power Company, at 10, a copy of which is

attached hereto at Exhibit J. As such, the Department supports the inclusion of the
historical practices subordination remark used on water rights nos. 1-2017, 1-2032, 1-
2046, 1-10382, 1-10383, 1-10531 and 1-10532.

B. Remark No. 3 - Reference to the 1923 Contract
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Water right nos. 1-2017, 1-2032, 1-10382 and 1-10383 received the following remark
related to its pre-1923 water rights:

The remainder of this‘right was conveyed to the United States by the Contract

Between the United States of America and the Idaho Power Company Relative to

Power Rights at American Falls, Idaho, dated June 15, 1923, also identified in the

United States records as Symbol ILR-733, and the deeds recorded as instrument

numbers 31019, 3 1020, 31021 and 38454 as on file at the recorders office in

Power County, Idaho.

The Department included this remark because it explains what happened to the portions
of Idaho Power’s pre-1923 water rights that were not recommended to Idaho Power. For
example, water right no. 12017 was licensed for a year round the season of use. (Ex. B, at 1).
However, Idaho Power, through the 1923 Contract and 1926 Deed, retained only the portion of
the water right from 4/1 to 10/31. The Department included this comment so that it would be
documented that Idaho Power agreed to limit their season of use and the remainder of the water
right was sold to the United States. The Department feels that this remark is necessary for future
administration of these water rights so that it is clearly documented why certain elements of
Idaho Power’s water rights were reduced.

The United States, State of Idaho and IGWA have suggested that other critical contracts
should be referenced in these water rights. The Department would support the addition of
additional conditions so that all the relevant contracts between the United States and Idaho
Power that govern the use of these water rights are identified.

VI. CONCLUSION

The 1923 Contract and 1926 Deed had a significant impact on Idaho Power’s pre- and

post-1923 water rights. The Department’s recommendations appropriately reflect the effect of

the contract and the deed on the water rights. The Department’s recommendations also

appropriately reflect the importance of subordination of hydropower water rights. The
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Department recommends that the Special Master adopt IDWR’s recommendation for water right
nos. 1-2017, 1-2032, 1-2046, 1-10382, 1-10383, 1-10384, 1-10531 and 1-10532 except where
the Department has suggested modifications in this report.

Submitted this zo day of October, 2008.

@mﬁw

David R. Tuthill, Jr.
Director
Idaho Department of Water Resources
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document on the persons listed below by hand delivery, by electronic mail and by United States
mail with the correct postage affixed thereto on this_Z! _ day of September 2008.

Document Served: SUPPLEMENTAL DIRECTOR’S REPORT REGARDING
SUBCASE NOS. 1-2017, 1-2032, 1-2046, 1-10382, 1-10383, 1-
10384, 1-10531 and 1-10532.

Original hand Clerk of the District Court
delivered to: Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

Copies by IDAHO POWER COMPANY
U.S Mail to: Represented by:
TAMES S LOCHHEAD
MICHAEL A GHELETA
BROWNSTEIN HYATT ET AL
410 17TH STREET, SUITE 2200
DENVER, CO 80202

IDAHO POWER COMPANY
Represented by:

JOHN SIMPSON

Barker, Rosholt & Simpson, LLP

PO Box 2139,

Boise, ID 83701

IDAHO POWER COMPANY
Represented by:

JAMES C. TUCKER

1221 West Idaho Street

Boise, ID 83702-5627

STATE OF IDAHO

Represented by:
NATURAL RESOURCES DIV CHIEF
STATE OF IDAHO
ATTORNEY GENERAL'S OFFICE
PO BOX 44449
BOISE, ID 83711-4449
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ABERDEEN AMERICAN FALLS GROUND

BINGHAM GROUND WATER DISTRICT

BONNEVILLE JEFFERSON GROUND

CAREY VALLEY GROUND WATER DIST

JEFFERSON CLARK GROUND WATER

MADISON GROUND WATER DISTRICT

MAGIC VALLEY GROUND WATER DIST

NORTH SNAKE GROUND WATER DIST
Represented by:

RANDALL C BUDGE

201 E CENTER, STE A2

PO BOX 1391

POCATELLO, ID 83204-1391

USDIBUREAU OF RECLAMATION
Represented by:

US DEPARTMENT OF JUSTICE

ENVIRONMENT & NATL' RESOURCES

550 WEST FORT STREET, MSC 033

BOISE, ID 83724

DIRECTOR OF IDWR

PO BOX 83720
BOISE, ID 83720-0098

AL

Id@ep artment of Water Resources
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Water License No. __ 4168 ____ . Amount-_gzigg.. ﬂg..a_i-.f.t.'

-Water District No. .. 20 ... Priority . 9=3-190R. ___
THIS IS TO CERTIFY that American Falla Powsrx Company

of Pocatsllo, Idsho , made application for a permit to appropriate the

public waters of the State of Idaho, dated Septermter 3 » 1908 ; that Permit No. 4168
was issued under said application ; that Certificate of Completion of works, with a carrying capacfty of &Q00

second feet, was issued thereunder on . December 17 » 19 13, showing that ssid works
were completed on the 26th  day of HBovember , 1915 ; and that on the 28th
day of. Hovembeyr .19 18
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igaione lzmetd
g& of Idaho and entered of\reoc?p{l in Vg]ume 4 5 \,of Licenses, at page "BESY  Tonthe ‘Bih = -
day of FPebruary , 19 BOY

The right hereby confirmed dpt@a from " Se¢ptember 3 , 1008 ;

The Paojnt of ijer,sip'm i I{gs_rg,t_gg], )
inthe SW 4 SE . S8; B0 ,Tp -'Hig.R 31 Es+ ,BM-

That the amoupt of wafe.r to which such right js enmled and 11ete|by oqnﬁnned ;Ecv the purposes
aforesaid, is limited to an amopot a.ctually needed and ben;ﬁr:;i ly us&d for Sa]d purppges, and slmll not
ng._:eed 1400 cubig fw; p?.r fecond, ’ v

EER

Description and logation of use‘ At the ‘bfnsm of Amgrican Falla, Idahoa.

s

- —— BT T ND A ea - N NQ Acm
Twp. | Range | Sec. Fort;,rﬁctg 'I‘:act p ;‘ De..cnbed in Pe"mﬂ Actually Irrigated

o

Gagt 15, PRIOTT

r

e T e 7 L =D

The right to the use of the water afq?emad kereby copfiemsd & ra:\;r;@tas‘} 1o the bwady or ghape of

uce herein desgribed, 59 groyideg-hy ih&!m nd Idzhe.
. ermieoiatner of heelam‘?zi@zq e
WITWESS tha sepl and sfgqa&ure of thy FESFRTIATR affned of Roics, Hinks, Tl Btk

dey of Fohgnary 19 08
fia Bn Spengpens”



Exhibit C



- Witer Lise No._32406% * * . ottt 4, 6007 t

L L prrmty.s.,a.im,__
TﬂiSlS TOGERTEFX‘M R ho .Power Gompany . .- EEERE - _
o7 .Boioe, Zﬂﬂl%a 2T g , made appllcamm fur a permxt»to Sppmpmte w:

’ B--I:S 2 ﬂ;&“‘ec:‘m of tha Sioi of Id&i{ps ,iahd Harch 8 19 1?. ; tbat Permit No. 1406% - °
{
wan tecne® ynda a,.:d apphs:utwn that Cerhimatz of CompIetmn of works w:th & carrying capacity of
G oC30 conmnd] fost, was mued thergunder on July ‘217 (419 24, showing that said vorks

mmy!e?sdmﬂxa Jat dayof .o Ju_ly . +19 24 ;and thatonthe 1Bt
gyt . Julgt. '_ - 1924 .
* P . . Taaho Pawe; Company -
.ot Bolse - ','sn@of Iasho ', mide proof to the satistaction of the
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Beiween_the United States and the Idaho Power Company,

Relative to Power Rights at American Falls, Idaho,

Dated June 15, 1923,
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TEPARTMENT OF THE INTERIOR
UNLTED STATES RECLAMATION SERVICE

MINIDOKA - IRRIGATION PROJECT.

st v e e

Contract between the United States snd Idsho Power Company relative to

power rishts at American Falls, Idaho.

ki

Sub ject IFDEX

Purpose and Plans of United States

Compeny Public Service Corporation . . .
Interforence with Righte of Company N . .
Use of Property owned by Company . s . .
Gompany's Prior Filings at American Falls . .
Need of United States for Powsr , . . .
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Company' s Remedy for Failure to Receiva St-orage . -
Liens and Encumbrances . . . .
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1.

2

3-

12.

13.

14,
15.
18.
17.
18.
19.
20.

21 -

Symbol Iir~-733

THIS AGREEMENT, Made this 15th day of June, 1923 in
pursuance of the Act of Congress of June 17, 1902, (32 Stat.,
388) and acts smendatory thereof or supplementary -thereto,

bvetween THE UNITED STATES OF AMERICA, hereinafter styled the

United States, actiﬁg for this purpose by Hubert Work'

Secretary of the Imterior, and the IDAHO POWER COMPANY, a
corpora‘tiion organized under the laws of the State of Haive
and zuthorized to do business in the State of Idsho,, and
having its 'principa.l place of business ab ]-30133.- Idaho.
hereinafter styled the company, its successors and

as5igns.

2e APlu'ooag__a_x_ld. Plans of United States.
r mxms, the United. States contemplates ﬁhé con~
struction of a large reservoir_at American Fa.}.-ls, Idaho, %O
store the flood water and winter flow of Snake Ziver and
meke the ssme available for.the reclamation of large areas

of public lanis of the United States inciuding the Forth

‘Side Pumping Pivision of the Minidcka Project and other por-

tione of the Snake River Valley, and to supplement the water
supply (ﬁ‘ various projects in the Snake River Valley now
having sn inadequate or insufficient water supply during

part of the irrigation season. And




3. Company Public Service Corporation.

WEEREAS, the company is a public service corpor-
ation furnishing eleetricity throughout the Southern por-
tion of the State of Idaho for light, heat, and power aml
irrigation purposes. JAnd

4. Interference wit_h. Rights of Company .

WHEREAS, said electricity is, 10 a large extent, zen~
erated by the company in hydro-electric plants owned by i%
and located on the Snake River at American_ralls and various
pointa hélow and the water which it useg and claims for use
at America.n Falls is or would be also used, to a large extent,
in its plants located and to be loecatsd at .points below on
the stream, g0 thai the s£cring by the United States of win-
ter flow at American Falls will interfei;-e with certsin power
and other rights of company at American Falls and points be-
low and

S, Use of Property Owned by Company.

YHERBAS, a portion of said propogsed American Falla dam

' and reservoir will be located on land owped by the company

and the construction and operation of the same will also make
necensary tle destruction of or interfere with certain gener-
ating stations and other property of the eompany; and

6. Company's Prior Pilings at American Falls.

VEERZAS the company has at Ameriecan Falls water filings
prior %o the American Falls filings of the United States

sufficient to embrace the entire amount of water reserved

2




49,

50.

b1.
52.
ba.

b4,

58.
5%,
60.
81,

62.

to the company under thiz contract.

7. Yeed of United States foxr Fower.

AYD VWETREAS, the said proposed Horth Side Fumping

Division of the Hinidoka Project of the United States is 2

pumping project and the United Sates will reguire in coum-
nection with the said project 2 large power plant for the
development of 2 large amount of elebtric power for pump-
ing water tpon the lands of the gaid prpject'.

8. Hutual Covenanbs.

WO, TEIREFORE, WITNESSEPH: That for and in con—
gideration of the covenants and agreements of the par-
ties herein, upon the conditions herein named, the par—-
ties covenant and agree: '

9., Property to be Conveyed to United Stabes.

The Gompany herchy agrees, upon the terms and condi-
tions hereinafter stipulated, to sell and by good and
sufficient deed convey to the Unhited Staltes of America,
free of tax liéne 2nd of liens or incimbrances created,
grented or imposed by iiself or its _public utility pred-
ecessors, all its right, title and interest in and to the

following described real estate, situated in the counties

of Power and Binghsm, State of Idaho, bo-wit: (a) The prop-

evty describved in the 1iet of Jand descriptions aereto

attached ss Zxhidit "A® and made a part of this contract:
and any other real property owned by the compary, if any
guch there be, under the proposed dam or reservoir to be

3




67.
68.
é9.
70.
71,
72.
3.
74,
5.
76.
77
78.

9.

8.
82.

B3.

8b.
B6.
87,

88.

constructed by the Thited States in comnection with the
imerican Fells Reservoir project; the said propoged dam
o be locabed and constructed upstresm from the company’s
American Falls Dam a¢ :;tow constructed apd north of the
right of way of the Oregorn Short Line Tallroad Companyls
bridge property as now located at American Falls; the #i~
tle to be.conveyed to the United States in all ceses o e
as full and co:nplete ag title as the company has, Provided,
however, that to the extent hereinafier exprassly prov:.ded
and to no greater extent than hereinafter expressly
provided, and subject to all the terms, cond.i‘-;-ioxzs and
pfovisions hereinafter set out, the Company shall have and
there is reserved to the Company, the right to store the
water which it is to receive from the Proposed A:ﬁ:;rif:a.n Falls
Reservoir, upon that vpart of the property and rights describ-
ed in Paragreph 9, located within the reservoir, and azreed
to be conveyed by the Company to the United Stales ingofar
as emch reservation to the Company does not confliet with azy
of the rights hereinafter granted or agresd to be allowed to
the Dnited States or any of the limitations or restrictions
hereinafter agresi 6 be placed upon the rights of the Company.
(v) The two power plants at American Falls known as
the Island Power plant and the West Side plant, except as to
the water righte otherwise provided for in this contract to-
gether with the following described tracts of land on vhich

said plants ave located, to-wib:

4
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ko]

100.

1ol.

102,

103.

1is5.
116.
117.

118,

The following described parcel of land situated in
Lot 5 Sec, 31, T. 7 S.,AI@. 31 E., B. M., beginning at a
point on the low-waber line, on the West bank of Snake
River where the continuation (in a straight line) of
the Horth boundary line of lot five of section thirty~ons
Township seven souwth of Hange thirty-ocne east of Boise
Meridian, would intersect the sald lgw-water line on the
Hegt bank of Snake River; thence west along said north '
boundary line of said lot five for a distance of 211.5 feel
to a stake on the south boundsry line of the right of way
of the Oregon Short Line Railroad; thence westerly along
the south boundsry line of said right of way, for a distance
of 270 feet to a stakes thence South 43° 14" Bast for a
distance of 3856 feet; thence due Bast to the intersection
of the low-vater line on the west bank of Snake River;
thence along the low-water line on the said west bank of
said Snake River, following the meandering thereof, %o the
point of beginﬁing , containing abcut two acres, more or le_sé
reserving to the Co;npé.ny from said property in said lot five,
rights of way and easements for oecupancy and use by the
Company for the purpose of erecting, operating and maintaining
électric trensmission lines, and structures and equipment
appurtenant thereto fen.c' substation, sectionalizing and switch-
ing purposes, said rights of way and easements, including
the right of ingress and egress over the property of the

Urited States, to be located as mutually agreeable to the

E




9.
120,
121.
122,
123.

125.
126.
127.
128,
129.
130.
131.
132,
133.
134,
135.
136.

137.

138.
139.
140.
141,

143.

United States and the Company.

Also the following described piece or parcel of
1and situated in Lot 12 of Section Thirty {30) Town-
ship Seven (77) South, Range Thirty-one {31) East of the
Boise Meridian, commencing at a point on the west bank h
of the Snake River where thé easterly boundary line of the
right of way of the Oresgon Short Line Railroad Company
intersects the said bank of Snake River; thence running
along the bank of said Snake River in a éoutherly direction -
for a distance of eighty feet; thence in a straight line in
a westerly direction to the intersection of the east bound-
ary line of szid railroad company's right of way one hundred
and seventy-five feet; and thence along the easterly bound-
ary line of said railroad right of way to the place of be—
ginning,

Also the following described tract of land lying in
the river channel of Snake River between Lois 4 and 12, of
Section 30, T. 7 5., R. 31 E., B.M. Beginning at a point
where the Sowth boundary of Lot 14, Block 20 of the Original
Townsite of American Falls intersects the west boundary of
Lot 4 Sec. 30, -‘1‘. 7 §, R. 31 E., B.H., thence in a-northerly
divection along said west boundary of Lot 4 to the northwest
corner of ‘saicl Lot 4, thence in astraight line across the
channel of Snake River to the north east cormer of Lot 12,

Sec. 30, T. 7 S., B. 31 E., B.}., thence in a southerly




144. direction along the east boundary of said Lot 12 to the

145. " sputheast corner of said Lot 12; thence in an easterly di~

. 146. rection along the south boundary of said Sec. 30 to a point
147, . where a due north and south line, through 2 point 25 feet

148, due east from the southeast cﬁrner of what is known as the

149. Tsland Plant power house belonging to the Company, intersects
150, +the south boundary of said Sec. 303 thence due north to the
151, center line of the Oregon Short Line Railroad as now located;
152. thence in a straisht line in a north-westerly direction %o

153. the point of iﬁtefsection of the east toe of the imtake to

154, the said Island Plant with the dowmstream toe of the compény!s
155. Aﬁerican.Falls dam; thence along the toe of the east face of
156. the east pier or abutment wall of the headworks of said Island
157. plant to the upstream toe of the company's said American Falls
158, dam; thence southeasterly along the upstream toe of that por-
159. tion of the company's said American Falls dam which the com-
160. pany will retain to the easterly toe of the division dam to be
161, constructed by the United States between the westerly end of .
162. +that portion of the compaeny's dem which the company will retain
163, andthe gqvernmeﬁt's proposed American Falls reservoir dam {re-
164, ferred to in Paragraph 15 of this agreement): thence in a spraight.
1565, Iine in an eas£erly direction to the point of beginning, and
156. all rights of the Company in the tailrace from said Island and
167. TWest Side'plants;.and the Unitéd States shall have and there

1568, 1is granted to the United States the rirht of ingress and egress

7
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169.
170.
171.
172,

173.

192.
193.

194.

for pedestrian traffic over the Company's wood-steel

bridge leading from the east bapk of Snake River to the

said Island Plant, so long as said bridge mey be maintaiﬁe&.

by the Gomﬁan;r, reserving to the Company, andi the Company
ghell have the right é.nﬁ. easement of junction, tie, gbutment
and. support of the portion of the Company’s American Falle
'dam to be retai_,ne& by it to the portion of said dam to be
conve},réd. to the United States and to the headworks of

sa2id Island Plant and to said division dam to be constructed:. A
by the United States between the portion of the Company's
dam to be retmined by it and the Government's proposed
American Falls reeservolr dam; reserving further to the Com-
pany the west portiou of the Company's dem as described

and with the limitations contained in Paragraph © (¢), and
reserving further to the Company and the Company shall have
the right and eagement of junction, tle, abuiment and sui)-
port of the Company's said wood~steel bridge upon the pro-
perty adjecent to said Island Plant: and reserving further
to the Company and the Gompany shell have the rights and
casements of flowage and pondage oa and over the premises
gonveyed to0 the United States under this agreement and lying

south of the down stream toe of the Government's proposed

American Falls dam and east of said proposed division dam

and the headrace or works of said Island Flant for the pur-
pose of utiliging the Company's water rights and rights to
the use of water; &nd further reserving to the Company, and

8




195, the Company shall have the easement and right to waste
196. and discharge such wahker ower said lands lying south of
197. the downstream toe of the Covernment's proposed American
lgfif ¥alls dam and east of said division dam and the head race
198, or works of sa.;d Island plant, and -through and over the
200. Company's American Falls dam and works 2nd slong and against
201.- the works and properity of th'e United States. The Company
202. agress to so maintain and operate the said power plants
203, and other structures to be conveyed to the United States
204. until delivery of possession thereof to the United States
205. that the same will ve delivered %o the Unifsed States in
208. as good condition as they now ere, ordinery wear and

207. tear aﬁd any damage directly or indirectly caused by

208. the United States excepted. Provided, however, that

208. should the company on account of any extraordinmary

210. accident or cal=aity be unable to tieliver such plante in
21]. such condition, it shz_;tll have the option to deliver them
212. as they then are and shall furnish to the United States
213. free of charge as demanded by the officer of the United
214. 5tates in charge of said American Falls Reservoir the
215. equiva;ent output of power of such plants minus the amount
2168. of pov}er which may actually be developed at these plants
21%. by the United S'I;aAf;es -~ guch power to be delivered on the
218. generator voltage bus of the Is}.aﬁé plant and such deliv-
219. ery %o terminate on April 1si, 1928. The power developed
220. at said West Side =nd Island Plants or delivered by the.
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221.
228,
223,

224.

225.

226.
237,
228.
229.
230.
231.
252,
233.

234.

236.
237.
238.

239.

. 240.

241.
242 .
243.
244.
245.

24i.

company under this subdivision shell a;fter the delivery
of the deeds provided for in subdivision (d) hereof be
considered 5 part of and not in addition to the power
right otherwise defined to be in the United Siates under
the terms of this agresment. '

(c) The property described in Zxhibit "BM attached
hereto and made a part herecf; and the west portion of
the present dam end spillway at. American Falls up to and
ineluding the intake to the Island plant; reserving, how-
ever, - to the company all and every of the rights it now
has to use, maintaiﬁ anc;x operate said property in connec-
tion with the use, maintenance and operation of its Bast
Side plant, until such time as the United States has con-
structed the division dam in accordence with fhe provieions
of Paragraph 15 hereof and has made the provision for the
discharge of water into the pool between the government s
proposed American Falls reservolr dam and the Company's
East Side plant in compliance with the terms of said Para-
graph 15, Provided that the United States shall, after
making second payment, bave the right .t'.'o demolish such por—
tion of the presént dem and spillway at American Falls west
of the Igland plant intake as may be necessary for the con-
struction of the proposed govermmeni power plent and other
works at American Falls, providing that by so doing no in—;
terference is had with the opefation of £he Company's Fast
Side Plsat.

.10 -




247,
248,

249,

250,

251,
252.
253.

254.

255,

256,
257.
258,
259,
260,
261,
263,
263,
264,
265,
266,
267,
268,
269,
270,
271,

272,

(d) A1l the company's water rights, appropriations
water filings and pe_mits, at American Falls, or used or
intended to be used in connection with the company's power
plants” and proposed plants at hmerican Falls, except the
rights, whether primary or 'tertiary, expressly reserved
to the company, as hereinafier set out. e water righis
of ‘the company transferred to the United States for use
for power purpc;.ses shall be considered as Iimpressed with
a right in the United States to change the use of such
water from power to irrigatic-n or to store the same for
irrigation wheneve:;' the Secretary of Interior shall declde
that such water is requiréd for irrigation purposnes. But
it is expressly agreed and unde:;stood that the water righis
and rights to the use of water vhich it is herein agreed
that the Gompany shall have are reserved out of ite exist-
;i.ng appropriations and rights a8 independent rights under
its om filings and appropriations and of the dates of prior-
ity to which the Company is entitled under such appropria-
tions end are not to be considered as mere contract rights
under contract with the United Siates.

(e) The right to 1imit all other rights of the company
on Snalre River at whatever 'points and in whatever counties
the same may be located insofar as and no farther than the
rights allowed and granted to the United States to store
and use water as herein provided may interfers wifh any
rights of the company at any lower points on Snake Riwver.

11




™

274,
275,
276.
27
278,

279,

10. fompany!s Primary Summer Power Right,

It is agreed and understood that the company reserves
and it shell have as =2gainst the Unlted States and those
claiming or that may hereafier claim-und.er them, the first
or primary right 2% Americen Palls to use for powér purposesd
at Americen Falls the following smounts ‘o-f wter during the
following periods of each year!

: 100 sécond—feet beginning Apxril 1st, increasing uniformly
to 2500 second-feet on May lst, and continuwing at that _
amount to Septenber 15th inclusive, then decreasing uniformly
to 100 second—-féet on Qciober Flst andncme except as here—
inafter provided from November lst to March Jlst inclusive.

The above described power right so reserved to the com
pany shall be considered as pricr and superior to all other

rights at American Falls. The company may also have a pri-

‘mary right to use at any time any watsr brought to American

Falls by it from beyond the Snake River water shed, or ény
stored water acquired by the company from storage capacity
hereafter constructiad abova Américan Falls provided that it
is understood and agresd that the company's right to store
watey, except water Drought by the company from 'beyond. the
Snake River watershed, in such capacity above Amarican Falls
shall be inferior and subordinate to the right of the United
States to provide for building and to £il1l and use 3,000,000
acre~feet of stormge capescity, including the capacity of the
American Falls Zéeservoir anywhere on Snake River in addition
to the storage capacity now available in Jackson Lake Reser—
voir and Lake Walcott,

12




11, Government's Summer Power Right at American Falls.

301, The United States shall have and the company hereby
302. grants to the United States as against the compeny &
303. secondary power right at American Falls to that smount
304. of water which will zenerate continuocusly for delivery
305, from fhe generator bus dbars in the Governwent power

306, station at dmerican Falls 6,700 kilowatts deginning

307. on April 1st,. incremsing uvniformly to 25,000 kilowatts
308._ on May lst and to 30,000 kilowatts on June lst, contine
309, wning at thé.t amount to August 15th, inclusive, then de—

310. creasing uniformly to 25,000 kilowatts in September 15k,

811, and to 5,500 kilowatte on October Zlst, and none from No-

312, vgmber 1st to March Zlst inclusive, except in connection

" 313, with the 10.009 kilowatts as anthorized in Paragraphs

314, 24 and 19 heresf. In no case, however, except as au-

315. thorized by Paragraﬁh 13, shell the water utilized under

3l6. this power right exceed 1,500 second-feet on April 1st,

317, in;reasing unifermly to 5,000 second~feet on May 1st,

318. " and to 6,000 second-feet on June.lst, contimxing at that

319. amount to September 15%h inclusive, and decreasing uni~

320. formly to 1,500 second-feet on October 3lst, The secondary
_321’. power ri_g;ht granted to the United States under this paragraph
'.'5.21-8,. shell be inferior and ‘sutordinate to the primary power right
321D, reserved to the company in paregraph 10 hereof, and shall be
32lc, prior and superior to all power rights of the company at Amer-
221d. ican Falls other than the rights reserved under Para; 10 here
32ie. and the right to the storsge provided in Pere., 19. Provided,

12




322,
323.
524,
325.
326.
327.
328,
329,

330.

332,
333,
354,
335,
336,
587,
338,
339.
340,
341.
442,

343,

344.
345,

346,

however, that if the Company, through the refusal, for
any reason, of the United States or its successors in
control of gaid reservolr to comply with the terms of
this agreement, fails to recelve for its own use at ite
plants &b Americen Feills, unless its right %o such water
has been taken under the power of eminment domain, the
amount of water gnd at the times and in %the manner con~
templated by this agreement, it shall have the right to
make up such deficiency (during the time of such refusal
and no longer) out of the sppropriations, water filings,
and permits which 1t now hol'ds, and the amount which the
United States shall have the right to store or use out of
sald appropriations, sha_ll be reduced accordingly. It is
agreed and understood that errors or insccuracies in the
release or delivery of water from the reservelr shall not

be construed as & refusal by the United States to comply

-with the terms of this azreement. Nothing contained'in

this contract sﬁéll be construzed {0 make the United States

in any way regponsible £ 61‘ the delivery of the water to any

of the plants of the Company after the same has been re-

leased by the United States for t.h_e Company from the res-
ervelr at American Falls.

12. Company's Additionsl Summer Power Right,

The company reserves and skall have as againai the
United States a tertiary power right at Americsn Falls to

all edditional water released or wasted from the reservoir

14
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347,
348,
349,
350,
851.
352.
353,
354,
355,

356,

357,

358.
359,

Z60.

361, .

362,

363,

364,
366,

366,

367, -

68,

369 LY
370.

371.

a5 released or wasted by the United States from April lst
4o October 3let inclusive over and above the amounts re-
gquired to furnish the primary rights reserved to the com-
pany in paragraph 10 hereof, avd the gecondary right grani-
ed to the United States under Paragraph 11 hereof.

Should the company fail for five years afier a atorage
cgpacity of 1,500,000 sere-feet or more has been provided at
American Falls, %0 meke provision to utilize all the texr-
tiary power provided in Parasgraph 12, then the United States
shall become entitled as against the compeny to develop and
use ai;y unused porilon thereof, but should the United Statee
fsil, foz_- g period of thres years after becoming vested
with the right o develop and use such undeveloped portion
of said tertiary power, to make provislom o utilige the
same then thereafter either party may by making such pro-
vision become entitled to utilize such undeveloped ﬁortion‘
of said 't::ertiars'r pc;rer right.

13. gsubgtitution of Acre-feel for Second-feet,

During the period from Aprii lst to October 3ist in—‘
clusive, sither party may take 1nstead. of thes continuous
flow specifieﬁ above in Paragraphs 1.0 and 11 an equivalent
amount ‘of water sach day in varying am&qnts during various
hours of the day, providing the number of acre-feet taken
by either party during any one day of twenty-four hours
shall not exceed a number double the number of second-feet

specified in.the above gchedules in Paragraphs 10 and 11

15




372,

373.
3?4.
375,

376.

377..

278,

379,
380.
381,
382.
383.
384,
386,
356,
&87.
288,

389.

-390,

391.

392,
393,
394,

396.

for guch day.
14, Company's Summer Regnlation of 5,000 Acre~feet.

The company may accumulate from time to time in stor-
age capacity that would otherwige be urused in the American
Falls rEServbir-Out of the amounts of water to which it is
entitled under Paregraph 10, ap amount not exceeding 5,000
atre-feet, and use the pame ag desired, except that after the
reservoir has been filled in any yeer, the company shall be
entitled nnder this paragraph only %o that part of the 5,000
ascre-feet nccumlated after the filling of the reservoir and
subject to the limitation of msximum delivery mnd gate of
outlet capacity herein provided, and provided further that
the company shall releage upon demand by the United States
suck portion of the said 5,000 acre~feet ms the company may
have accumulated whenever the available stored we;.ter in the
American Falls Reserveir to which ti:e_ present Minidoks pro- |
ject and extensions thereof diverting from Loke Walcoit are
eﬁfitled amounts %a less than 5,000 acre-feet, and ir any
event release all elaim to any ;.>art of said 5,000 zcre~fest
of accumalated water remaining after September 3Z0th,

15. Outlet Works and Divigion Dam for éompany

The United States will provide for the company in the
proposed dem to be constructed by the United States discharge
works gufficient for a 6,00{5 second-feet delivery withra,
loss of head net not to exceed two feet. Such discharge works

shall dlscharge into the pool between the proposed reservoir

16




396, dam-and the company's east side plant and shall be as low
397. as.and similar to the outlets comnecting with the power

298. plant to be constructed by the Tnited ;states. and shell be
399, s0 construct.ed that the cowpany may and is glven the right
400. to attach its penstocks directly therelo and shall be pro-
40%, vided with protecting devices similar to those to be pro-
402. vided for the intslkes to the proposed Government power

403. plsnt at American Falle. The United States shall construct
404, and maintain as a part of the American Falls storage dam a
405, division dam ”netweeﬁ the westerly and of that porti.on_ of the
406. company's Americen Falls dam which the company will retain;
407. and the Government's proposed American Falls Reservoir dam to
408. an elevation five feet above the present conc..rete crest of com~
402, pany's dam, and of sufficient strength to retain the water on
410, the easterly side up to the crest of said dam, and .provision
411, shall be made whersby the Company shall not be reguired dur-
412. ing any flood to discharge over that portion of the com-
413.. pany's American Falls dam and spilllway I.'eta.ined by the

414. company any greater portion of the flood than would have
415. been discharzed over that portion i‘etained. had said dam

416, and spillway not been changed from its present condition.

16. Company's Pi'imarg_ Storage Capacity.
417 In part consideration for the rig&lﬁs,‘ and property to
418. be conveyed to the United States by the company, and as a
419, part of the cost of the pfoposed development at jmerican

420.  Falls the United States grants to the company and the com~

17




471
422-

423.

429,

430.

431 .
432

433
434,

435,
436
437«
4z,
434,
440,

243.

443,
445,

448,

pany shall be entitled to the perpetunal use of 45,000
acre-feet of storage capacity in the reservoir to be con-
structed by the Unitedeta.tes, such capacity to be for
storing the water reserved to the company, and the water
referred %o in the last sentence of Paragraph 10, the
company!s right to such storage capscity to be on an equal
basis in all respects, except as otherwise provided herein._
with other primary storags c'apaci‘sjr rights in the regervoir,
as defined in the contracte between the United States and
the Irrigation Companies and Disbtricts éooperating with the

United States in the eomstruction of said Teserveir, a form

of which contract is attached hereto and marked Bxhibit "G“_.

17. Operation and Maintenance Chargss -

Por the purpose of determining the operation and main—

tenance charge to be paid by the.company, each acre-feet of
seco:adé.ry storage capacity provided for in Paragraph 18 ehall
be considered as the equivalent of 7/20 (seven-twentisths)
o_f an acre—foot of primary storaze capacity and. the company
will pay to the United States each year a proportionste part
of the total cost of operation snd maintensnce of the reser~
voir, and distribution of the wate;s therefrom to the head
of the ditches and to the power plants of the company di-
verting water from Snake River below sald reservéir in the
proportion that 1:54.-‘250 acre-feet is of tﬁe total availabie
capacity of the reservoir plus 89,250 acre-~feet, the times,

conditions, and manner of Billing or stating such charge %o

13




44%, +the company and of paying the same to the United States
448. to be ﬁle same as provided in the contracts between the
449, United States and the various irrigation companies and d:_'gs-
450, tricts cooperating in the construction of said reservoir.

18. Companyls Secondary Storage Capacity.

45k. Betwoen October 1st of any year and June 10th of the
452, following year, '.the company shall have and is hereby grant-—
453+ ed for the purposé of regulating and controlling the water
454, reserved to the company under Parsgraph 19 hereof, and the
455. water which may be acquired under the last sentence of ?ar_-
456+ agraph 10, = secondary fiéht to use not to exceed 255.000‘
457. acre~feet of storage capacity in the reservoir when such

458, capacity is not then required and not being used by the

459, owners of. irrigation rights %o the use of such capaciiy,

460. vt shall have no further right to use any part of sald

461. 255,000 acre~feet of capacity or any water stored therein.
462, after the reservolr is first £111ed each season, and the

463, company shall in eny event release on April l'st of sach

'46;4-. year -all right and claim to such capacity and.water stored
465, therein, except 80,000 -acre-feet, and shall relemse all right
466. and claim to the remainder, 3if any, on June 10th of each year.

19, Company!s Reserved Water Right of 300,000 Acre-~Fesgt.

467« It is agreed that in addition to the primary right re-—

468. served in Paragraph 10, the com'pany reserves and shall have
469. the right (for power development at American Falls and to

470. buch extent as provided in Paragraph 21 hereof for power
471. development at points below Milner) to 300,000 scre—feet
: 19




472.
473,
474,
a75.
478,
a7,
478,
479,
480,
481,
482.
483,
484,
485,
186,
487,
488,
489,
450,
491,
492,
493,
494,
495,
496,

497,

of water flowing into the reserveir after Qctober lst of

‘any yeer wiich shdll be the £irst 300,000 acre-feet fiow-

ing into the reservoir after October 1lst and actually
storable theréi—n. except that precedence shall be given
for the release through the American Falls Reservoir dam

to the amount of water, if any, required to supply the
amowmt of power not excee;iing 10,000 kilowatts, half—hour
peak, needed to supply the power demands and uses on the
Minidoke Project and its proposed extenslons, and Including
the town of Minidoke and the territory now supplied by the
United States, and the camps, buildings, constﬁction work,

dan and adjecent grounds of the Unlted States &t American

' Falls, but not elsewhere in the old or new town of American

Falls except that if fhe compé.ny should refuse to extend
its lines into the new or governm;ent townsite at America.;a_
Falls end furpish service in such Yownsite, then the United
Sta.'tes mey do so. The extension of power-lines into the
new towneite mnd furnishing ofﬁ power to customers therein
shall not ba; construed ag wé.:hri.ng any of the rights of
eithgr party as to the smount of damage which may de al.-
lowed the company in condemmation or otherwise for the
removal of the 01d town or otherwise, Nothing In this

paragraph contained shall be construed to deny the United

States the right to store end use for irrigation purposes

the water herein authorized to be used for the generation

of said winter power of not exceeding 10,000 kilowetts,

20
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498, half-hour peak, whenever the Secretary 6f the Interior

499, shell decide that such water is required

500, for irrigation purposes. The sxpression 110,000 kilowatts,
501.- half-hour peak®, wherever it occurs in this contract shall
602, be interpreted as mesning tbat-the average for any half-
503. hour interval must not exceed 10,000 kilowatts,

20, Company Right to Primary Storage Water.

504, The water required to £ill the 45,000 acre-feet of
505, Primary storage capscity allowed the company nnder Para.
506. graph 16 hereof shall be & part of the 300,000 .acre-feet
507, of water reserved 1;6 the company un&er Paragraph 19 hereof,
508, and the compa.nf shall have no right to regulre the turning
&09, out for the company of more than 300,000 acre~feet in any one
510, Year beginning October ist in addition to tre primary rights
511, set forth in Paragraph 10 and the koldover authorized in
2_312. thiz paragraph, The company shall have the privilege of
513, - holding after October lst and until November 15th any water
6l4.  which it may have remaining in its own storage eapacity of
515, 45,000 acre-feet, but-.‘ the companyls righi; shall expire on |

5186, November 15%h %o any amount 8o held over beyond that date.

2. Company's Rights below Milner Dam

51%7. The companytls righi o demand the turning out of water
big, from Ehe reservoir for release by and use bvelow Milner Dam
519, shail be limited to the 45,000 mcre-feet of primary storage
520, _ rights, the water referred to in the lasi sentence of Para-
521.  graph 10, and to such portion of bhe 255,000 acre-feet men-
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522,
523.
524,
525,
526.
5 2?0

528,
529,

530, .

o&l,
532.
533.
534,
5306,
536,
537,
538,

B39,

540,

542,
543.
544,
545,
546,
B47.
548,

549,

tioned in Paragreph 18 as is needed for beneficlal use for
power .development ai Shoshone Falls or Twin Falls but net
exceeding the amount that may be necessary to maks the
total flow at the head of Shoshone Falls:

790 second-feet Qctober 1lsi to Novewmber 30th, incl.
890 ¥ H December lst to January 3lst, it

Y80 M " February lst to February 12th, "
659 # " February 13tk to April ibth, L
790 0w " April 16th %o- June 10th, i

exclusive of any part of the company's said 45,000 acre-feet

_ of primary storage and the water referred to in the last

senience of Paragraph 10,

Provided, bowever, that the amount of vater released
past Milner for maintaining the flow at Shoshone Falls be-~
tw?en Qctober let and June 10th inclusive, as 1iﬁ_ted sbove,
shall be a part of the 255,000 acre—feet of primary sforage
water which the Coupany may have stored in its sscondery
storage capacity in the reservoir, and provided that it re-
leases such water from the American Falls Reservoir im such

& way that the required fiow can be maintalned at Shoshone

Ea.lls by the utilization of storage capacity in Lake Walcett nst

to exceed 3,000 acre-feet of siorage capacity.

'Noth:l.ng in. this paragraph is to be construed as abridg
ing the Compenyls right to relesase from the Reservoir and
have passed by Milner at.any time sny part of its 45,000
acre-feet of primary stored water stired in ite primery
storage.capaéity. or held over as provided for in Paragraph

20,

22




£80.
631.
552.
B553.
554.
555.
558.
557.
558.

559.

560.-

561.

863.

568.
563,
570.

&71.

572,

o73.

22. Dwin ¥alls Power Site.

Should the compeny construct & power plant at Twin

Falls, then the flow to be maintained below the Milner dam
ahall i:e measured and determined at PTwin Falls insteed
of Shoshone Falls and the schedule of flow set cut im the

foregoing paragraph shall be reduced 100 second-feet for

each pericd, but nothing herein contained shall be construed.’

as waiving any rights of t'.he. United Siates at Twin Falls

or any other power site on Snake River, owned or comirolled
in whole or in part by the United States, or implyling that any
license, permit or right will be granted the company. '

- 23. Government!s Winter Power Rights.

Ia securing the winter power not exceediig half-hour
peak of 10,000 kilowatts provided for the United States
under paragreph 19 heresof, ‘ahe_United States shall secure
at the Minldoka Power plant so much of said power as it is
reasonably practieable to secure from the installed machin-
ery at said plent without releasing water ;thich otherwise
might "be held for irrigaticn, gensrating at American-f&lls
1;1}9 balé.nca. if any, of the amount required. Zﬂothi.ng here-
in contained shall be construed to preveni the United States
from obtaining the ten thni:lsand. kilowatts at its American

Falls plants when the Minidoka plant. is closed or out of oper-

‘ation on account of enlargement, improvement or repairs.

24. Storage Riﬁl_n:s of United States and Winter Waste.
The United States shall have and the company hereby
grants to the United States as against the company the right
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/#-\\ 574.
575.
578.
"B7Y.

578.

580,

583.

584.

585,

586.

S 567
588.

589.

590.

61,

592,

593.

~ | 594.
595.

596.

597.

s98.

399.

/'_\ 600,

to store in the Apericon FPalle Resewo%r for use for
irrigation and &qmestic purposes znd for the power use
set T o_rth: 1# Paragraph 11 and for the development of an
amount of power not exceeding 10,000 kilowatts, half-ﬁour
peak, -;a.s defined in Paragraph 19, 8ll of the storable
water at American Falls not specifi-ca],ly reserved to the
company or granted to the company as against the United
States. The company reserves and as against tﬂ'e {United
States sﬁall have the right o use for power purposes at
American Falls water released or wasted between November |
ist and March 3lst, inclusive, in excess of the amount
herein specified to be 2llowed %o the United Stat-es_for
power under the foregoing provisions of this contract.
The avai]_,a'hility of water for waste shall be determined

by the U. S. Reclamation Service by assuming a year be-

ginning October Ist 6f 200,000 acre-feet less-storable run-~

off than the lowest vear of record at the time of such

determination, and such water as under this assumption

is not neéeésary to provide 300,000 acre~feet for the com- |

pany and to 111 existing storage capacity will be consid-

ered availsble for wasting. Until some lower year is ocb-
gerved the lowest yeéar of record shall hé_ desmed tﬁ. have
a storable rup-off of 1,500,000 acre~feet; including the
300,000 acre-feet Teseived.to the-comﬁang. The United:
States agrees that such water as may be avallable for
waste du:;_-ing the winter shall be released as neariy uwni-
formly as may be practicable, or in such' oth;ei‘ manner &8
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601,

508,
608,
61G.
611.
812,
613.

614,

621.

.622.

623,

624,

625.

to secure its reasonmable availebility for bemeficial use for
pover development. During the development peried, the com-
paxy shall have the right to uge Tor ;pcwar purposes, uniil
femanded by the United States, the wabter granted to the
United States for power ﬁu.rposes, but this water shall be
available for use by the Uhited States fIOr power purposes,

on its demand.

25. DRelease of Liens.

The company shall gsecure from the trustee, or other per-
son or persons having power to release, and ghall deliver o
the Thited States 2 valid release of ail the property and

rights deseribed in Para. 9 (2) to 9 {e) inclusive, and Para.

2 Prom the lien of any mortgage, deed of trust or other in-

cumbrance created or granted by the company or its public
ut1lity predecessors and a release of all tax liems,
26. Abstract. |

In considedation of the premises, the company further
agrees upon receipt of notice.tha'b this-contract has been
signed by the. Sectetary of the Interior, to furnish promptiy
gt its own expense, an abstract of title which shall later be
'extendecl t0 include any instnm-eﬁts subsequently recorded in
connection herewith, and also the record of conveyance made
oursuent 40 this agreement provided that if the compsny fails
or refuses 0 furnish proper absbract of title within sixty (60)
days; after notice that this agreement has been signeu’., or if
within such per,ioq wr:i_.ti:.en request be made by the company.

such abstract mey be procured by the United States at the

626a. expense of the company and the cosb bhereof

25




§28.

634,
635.
636

637.

BA9.
650,

651.

feducted from the purchase price.

27. Peymeits by the Uiited States.

In coneideration whereof the lneited States agrees that
1% will purchase said property on the termg herein .expressed.
and upon the signing of the usual Government vouclhers tihere-
for and their further approval by the proper Govermment of-
ficiale, it will, as full paynent for the property, and
rights herein agreed to be convered to the Un.';.ted. States,
and. for all damages for emtxry upon the above described prop-
erty, and the construction, operation and maintenance of
Reclamation works under said act, and for all claims by the
company for surveys, ewxaminations, opinions of eiperb-s. and
gxpenses 0f whatsoever kind incurred in connectlon with the
consummation of this cpntra.cf, in addition to the storage
capaeity rights herein granted to the company, cause %o be
paid the sum of one million ($1,000;000) Dollsrg in in-
stalments gs hereinefber provided by Mnited States Treasury
varrant or fiscal officer's check, which sum. shall become
dpe and payable in four equal anmial instalments, tl’:e first
of which will be due and payabdle afier the furnishing of the
abstract and other evidence of title herein provided and
concurrently with delivery of the leeds to the property des-
sexribed in Parégraph 9 (a), and one instalment on the same day
of each year thereafter until the full amount herein spec-
ifiad hos been paid; DProvided that concurrently with receiv—
ing said gecond imstalment the company shall deliver to the

United States a desd conveying to the United States all

26




652,

653, .

654.
655,
656,
657,
858,
| 850,
660,
661,
662,
663,
664,
665,
866,
667.
668.
ace.
670,
671,
672,
673,
674,
675,
676,

677,

the conrpany'é right, title and interest to the West Bide
and Island plawts, other then water »ights except as herein
otherwise provided and lend described in Paragraph 9 (b)
and, releaé.e from tax liens and other liens agreed to e
releaged in Paragreph 25 aund concurrently with the reeeipt
of the third instelment, the company shall deliver to the
United States the deed and =zsaignment of the properties des—
eribed in Paragx;aph e (cj, and concurrently with the receipt
of the fourth instalment shall deliver the deeds and assign-

ments of the remainder of the propsrty and rights herein

agreed to be comveyed. Provided that the company may vetain

the possession and use of 211 the property herein agreed to
to be coﬁveyed. or. assigned until the first annt;al instalment
has been pé.icl. btaut that upon the payment of the first annual
instalment the United States may take possession of the land
needed for the proposed dam and reservolr as dsscribed in
Paragraph 9 (a), and upon payment of the second annual in-
stelment may toke posseasion of the West Side power plant and
Island Flant and be entitled to use so much wmater under the
existing zppropriations now owned by the Company and used in
connection with said plants, a&s may dbe necessary for the oper-
wtion of seid plants to their respective capacity, provided,
however, that .‘che right lof the United ;Sta.tes to the use of
such water shall terminate absolutely upon the transfer of
the water rights to be conveyed by the Gompaz‘xy under Parar~
greph @ (4) hereof, or uptn the vesting of the water righis

2? -




696,

697.
698.
689,
700.
701,
702,

703,

mentioned in Paragraph 31. hereof upon the failure of the

United States to make certain payments, and provided fur—

. ther, that the water used by the United Stabes at szid

plants shall not be deducted from the amount of water which

the Company is entitled to receive after the rights of the

. Company become restricted to the amounts specified in Parew

graphs 10 and 19 hereof, and neither the consent of the
Company to the use of such water nor the use of such water
by the United States, shall operate to vest any title or

verzmanent right to the use of such -wa,ter in the United States,

. and the United Staies may take possession of all of the chan—

nel west of and including the Island plant and headréce, and

property described in 9 (b)), but it is understood and agreed

. that the company may retain the possession and use of all of the

other property and rights herein agreed to be conveyed or as-
signed to the United States until the completion of the pay-

ments herein provided for. The United States may pay eny

_instalments before due and thereupon shall be entitled to

take the property and receive the deeds provided to be taken
or delivered upon the payment of such instaiment. It is
expressly understood that the first instalment to be paid

by the United States hereunder includes the claim of the com—; ‘

pany for reimbursement for all expenses of whatsoever kind

vhich it has incurred in connection with the consummation of

this coniract, inciuding surveys, investigations, examinations,
and opinions of experts, and for obtaining data and informe

28




704-

7085,
706,
707,
708.
708,

710.

" 7.

713.
713,
714,
715.

716.

n7. .

718.
713.
720,

7L,

T 7R2.

723,

724.

725,
726

727,

ation upon which to base this agreement.

28. {ontinued Use of Rights by Company until
Storage Capacity is Provided.

As pgainst the United States the company shall be
entitled to continue the use of the water ab smerican Falls
covered t-ay the company's present appropriations and f'illngs
{except such as the United States may become entitled to
use to operate the Island and West Side Plants under. this
agreement) until guch time as the 45,000 :acre--feet of pri-

msry storage capacity herein grented to the company shall

have been first provided for the Company and uatil that time

the company shall be entitled to right of way over the lands
and rights conveyed tc the United States by the company and
located in the bed of the river for the purpese of smd to
the extent necessary for such continued use Dy the company
of sald filinge and gppropriations in so far as such right of
way can be used by present stmct'.ures and extensions without
increasing the hazard of floeding the construction work of
the United Simtes., Nothing in this contract sha.li be con-
gtrued as giving the company a right to demand right of way
or f;lpwage essement acrogs ony land unwaziered for construc—
tion purposes by the United States except to the extent nec-
egsary toc pass the npadural flow of ths river,

29. Distribution System in American Falls.

The company shall not by anything herein coniained be
deemed to Rave transferred any of its polés. lines, or
other property not described in Paragraph § located in

| 29




728.
728.

730 .

731,
732,
723,

74,

735.
736,
737,
738.
739,

740,

41,
742,
743,
wag,
745,
746,
747,
748.
749,
750,

75l.

the present town of Americar Falls or comectiné the dis~
tribution system in eald town with its gemerating plants,
or to have relesged the United States from asy damages to
said poles, lines, ﬁistr&buﬁng syatem or sach other prop-
erty on account of the relocation of maid town made nec~
esgary by the construction and operatiorn of the proposed

regervolr.

30. Reservation in Deed of Reserved Rights.

It ia the intent of this agreement.tha.t all power
rights at American Falls except those granted to the United.
States herein shall be reserved to the company and that the
desds and coﬁveyances by the company to the United States
mnay contaln a-reservation in favor of the company of the
rights r'eserved to it wnder the préviaions of thle sgreement.

2l. ZFallure of Appropriation.

Where the payments ;of this contrsct extend 'Bejrond the
current fiscal year it is understood that the contraét is
made contingent i:pan Congress mzking the necessary appro-
priationa for expenditurea thereunder after such current
year has e:ﬁpired. In case such appropristion as may be
necessary to carry out thisz contract is not made the com-
pany hereby releasea- the United States from all liability
due to the fatlure of Congress to make such appropriation.

Any instalment or portion thereof not paid when due
shall thereafter bear intereat ab the rate of 6% per annum

payable anmually snd should any instalment remain due snd

%0




752,
753.
75
755.
756+

757,

758.
759,
760,
761,
762.
763,
764
765,
766.
767,
768,
769,
770,
771.
772,

T73.

unpaid for a period of fifteen _,vears. the Company shall
havé the right to waive and surrender to the United States
such dus and unpaid installments. The effe;qt of such waiver
or surrender shzll be to modify paragraph 24 heresof to the
following extent:

If only the first installment shall have been paid the

grant to the United States as theroin provided to store

"in Americsn falls reservoir alil the storable water not

reserved to the Company or granted to it as against the
United States shall be limited tc such storable water over
2700 second-feet; if only the first two installments shall
have been paid? sn—wh grany shall be limited to the storw

able water not reserved to Company or granted to it as

“against the United States over 2200 second-feet; and if

the first three payments shall have been made, then over
and above 1700 second feet, such additional amounis of

water as listed above to be retained by Company in lieu

" of cash which it would otherwise be entitled to, The

provisions of this paragreph shall not impair the right,

title orinterest of the Tited States in any property
theretofore conveyed to it by the Company or otherwise
affect this agreement or the rights hereunder. Should
such waiver and surrender of unpaid installments be made
as herein provided and shiould the United States fail to
construct a reserveir of sufficient capacity to proviﬁe
the storage capacity herein. agree-d, granted or agreed to

3




7o

’?78'
TiG.
780,

.be furnished to the company the United States shall not

be liabledn damages for failure to provide such storage

capacity. . .

32, Company's Remedy for Failure to Receive Storage.

78l.

782,

783.
784,
785,
786.
767,

788,

789.

790,

791,
792.
7°3.
54
795.
796,
791,
798.
795,

800,

BOl.

It is the understneding and intent of the parties
that the storége capacity rights herein granted to the
company shall be vested rights in it but that if by change
of Law, a court or commission decision or in any other way
than by errors or ipaccuracies in delivery or release
of water from the reservoir the company shall be refused or -
denied fhe risht to and use of said capacity or any thereof,

4

the Company shall be entitled to recover tne damages which
it may suffer, and to such other relief as a courtvof
competent jurisdiction may adjudge the Company entitled to
mder the terms of this.agreemenﬁ and the sibtustion of the
parties, but in case of any errors or inaccuracies in the
delivery or.release of water thé company shall have and
be limited to the same rights and redress as provided for
the Irrigation Companies and Districts in the contracts,
the form of which is sbtached hereto and marked Fxhibit "CY,
between the United States and the Irrigation Compznies and
Districts cooperating with the United States in the con-
struction of the Leservoir.

33, liens apd Imcuwnbrances.

Liens or incupbrances existing against said premises
and of which the company agrees to secure the release, may

32




802,
803.
804,
805,
806.
807,

808,

800,
810.
B11,
812.
813,
814,
815,
816.
. 817.

818.

819,
820,

821.

822,

824,

at the option of the United States be removed at the time
of conveyance by reserving the amount necessary from the
purchase price and discharging the same with the money so
reserved, but this provision shall not be construed to au—
thorige the incurring of any lien or’ incumbrence as agajinst
this agreement, ner as an asstmption of the same by the

United States.

' 34. Bffective when Signed By the Secretary.

This agreemeni shall become ef:t‘éctive to bind the
United States to purchase said premises immediately uponr its
aplproval. or signature by the Seeretary of the Interior,
provided, however, that it shall e of no further force
or effect unless signed by the Sacre‘téry of the Interior,
within ninety days after its execution by the Company and
authorization, ratification or approval by the board of di-f-
rectors of the compeny which shall be evidenced by a cer-
tified copy of the resolution filed with the Director of
the Reclamation Servica,

35. Binding on Successors and Assigns,

This agreement shsll inure to the benefit of and be
binding upon the successore and assigns of the company, and
2lso upon the successors and assigns of the United States,

36, No Waiver of Rights of Federal Power Commission or State,

The éxe_cu.tion of this contract shsll not be eonstred

as weiving any suthority, Jurisdiction or control which the

Federal Powsr Commission may have over the company or its

33




825..

826,
827.
828,

820,

830,

831,

832.

833,

834.

835,
836,
837,
838.
833,
840,
841.
842,
843.
844,
845,
B46.
847,
848,

849,

assigns at American Falls or elsewhere, ané the approval
W. G. Swendsen

of this contract by Comm, Rec. representing the State

of Idsho shall not be construed as waiving or abridging

any lawful jurisdiction, suthority, or control which such

officer or the State of Idsho may have over the waters of

the state or the issuing of permits, certificates or li-

censes thereto.

37. Cooperstion with reference to Water Rights,

-In complying.with the laws of Idaho relating to per-
fecting water filings made by either party at American Falls
both parties shall cooperate so that to the extent permitted
by statute and the adminjstrative officers having jurisdictionm,
the construction of works and use by either party shall ap-
ply to proof on the permit of .t'he edrliest priority of the
class on vhich such proo'f can be made. .In the event the
company desires to tranefer and change the points of
diversion and use, or any of them, of any of its appropria~
tiens, rights or permits now held by it ip comnection with
the Island znd West Side Power Planfs. tha Company és against
the Unit éd States shell have the right at any time aftef the
right of the United Btates to use the Company's water in con—
nection with said Island and Hest Side Plants' terminates as
provided in Paragraph 27 hereof, to transfer and change such
points of diversion _a.nd use from the IsXIand and ¥est Side
Plants_ to the East Side Plant, or an;v other plent or plants
constructed by the Company &t American Falls, subject to the

>4




8560,
B51,
B52.
853.
g54.
855,
856,
857.
B58.
859,
860,
861.

362.

865,

866,
867.
858,
869,
ar0.
871.
872.
873.
g7,

provisions and limitations of this contract in respect to
the time of use and smount of water to which the Company may
be enbitled; a;nﬂ. the United States shall cooperate with the

company In making such transfer and change:; and in the event
the United States desires o transfer and change the points

of diversion and use of the water vights or any part thereof
conveyed to the United States by the Company and to which i%

may be entitled under the terms of thiz contract from the

- pregent points of diversion and uge o any plant or plants

owned by the Uhited States at American Falls, the United
States shall have as against the Company the right to meke
such transfer and change in such points of diversion and
ugse subject to the provisions and limitations of this con~
tract in respect %o the time of use snd amomt of water to
which it may be entitled, and the Company shall coocperate
witﬁ the Mmited States m securing such tranzfer and change.
38, aéency {lause,
The contractor expressly warrants that he hasﬂémployad

ne third person to solicit or obtain this contract in hig

beha.l:ﬁ‘ or to cause or procure the same to he o‘bta.med. upon

compensatzon ir any way conbingent, in whole or in part wpon
such procuvxrements and that -he hag not paid, or promised or
agreed to pay, to any third person, in comsideration of such
procurament, or in compensation for services in connection
therewith, any brokerage, commission, or percentage upon the
amouny receivable by him hereunder; and that he has not, in

5




1l

875.
BY6.
877,
8ve,
872.
8s0.
881.
882.
883,
834,
885,
886.
aav,
888,
882,
880,
891.
882,

893.

894,

89b.
896,
897.
89E.
899.

200,

esbimsting the contract price demanied by him, included
any sum by reason of any such brokerage, cémission, or
pe;:ce.ntage: and that all monies payable to hin hereunder
ave free from obligation to any other person for services
rendered, or supposed to have been rendered, in the pro-
curement of this econbfract. He fnrther agrees that any
Ereach of this warrant shall constitute adequate caunse
for the anmiiment of this contract by the United States,
and that the United States may retain to its own use from
any sums due 0r $0 Yecome due thereunder an amount equal
Lo any brokerage, commission, or percentege so paid, or
agrecd to be peid: (Provided, however, it is understood
that this covenant does not apply to the selling of goods
through a bona fide commercial revresentaiive employed by
the contractor in {he regular course of his business in deal-
ing with customers other than the Governnent and whose
cumpenséiion is paid, in whole or in part, by commissions
on sales made, nor to the selling of goods through estab-
lished commercial or selling agents or agencies regularly
engaged in selling such goods.)

89, Member of Congress Clause,

Ho Hember of or Delegate to Congress, or Residenﬁ
Commissioner, after his election or appoiniment or either
befors or after he bas qualified and during his continuance
in offiece, and no officer, agent, or employee of the Govern—
ment, snall be admitted $0 any share or part of this con-

tract or agreement, or to any benefit %o arise thereupon.

36




801.

905,

{3ea

Nothing, however, herein contained shall be construed to
extend to any incorporated company, where such contract
ox agreement is made for the general bepnefit of such in-
corporation or company, as provided in Section 116 of the

Act of Congress approved March 4, 1902 (35 Stat., L. 1109).

I¥ WITHESS WHERECF the parties have herefo signed their
names the dsy and. year first sbove written., Said Gompany
aching in pursuance of a resclution of its Beard of Di-

rectors duly adopted on October 13th, 1821,

TZITID STATES OF AMERIOA

By {Sgd) Fubert Work
Secretary of the Interior

IDAS0 POVER CORPANY

By (Sgd} ?. F. Joanson
Pregident

1)

ATPEST:

(s

) Glarence T. Yard

Secy.
{Seal)

Approved except as to Exhibit WOH

(Szd) W. 6. Swendsen

Comaissigner of Reclarmtion .
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FINDEXED OBMPARKD @
srrument No. 384-54_

. THIS INDENTURE, made this 12ih day of April in the year of'our_I.ord, nn: .

. thousend nine hundred twenty-fix between Idato Power Company, a coryporation organize

* end existing under and by viztue of the laws of the State of Maine, and.fully authorized
& de puainess in the State of Ideho, party of ‘the first part, hereinafifer designated and
irefexred to as "Grantor", and ihe United States of America, party of the sscond part, and
Y.nereinafter designated and referred to aa "Grantee,

WITRESSETH: That,

DR I AR

- WHEREAS, under the terms and conditions of Article 9 {d) of that certain con-
rzct between the pariies hereto, made ang entered into under date of Jure 15, 1923,
erticular provision. is made for the conveyance from the said Cranter %0 the seid Grantee
zof all of Grantor's water rights, eppropriations, watexr ‘filings and permits at Americen
1:Félls, Oounty of Power, Btate of Idaho, used or intended to be used in connectlion with
[[¢:tEe Grantor's Power plants and proposed plants at Aherican Ealls, except those certain
if.rights 8xprednly reserved out of Its eximting appropriziions and rights ae independent
iiﬁiﬁignts te the maid Graptor under the terms snd conditlens of the aforementioned contrast
#bétween the parties feveto dated Junme 15, 1923, and

VWHEREAS, under the -berms and conditions of sub-section {e} of Article 9 of
tEald contract of June 15, 1923, the GrantorT haw agreed o convey to the grantee fthe righk

0 1imit  all ether rights of the Company on Snavd River at whatever voints and in whatevex| .
ico‘unties the same may be located insofar as and no farther then the rignts allowed and
figratited to the United States to-store and use water as provided in seid contract of June
1;&155, 1923, mey interfere with any righte of the Cempany 2t any lower points on Snake River,
ot AND WHEHEAS, it is the desire and intent of tne parties nereto that all the said
Hetrantoxrta rights, appropriations, water filings and permits agreed in said contract of -
fﬁ?.ﬁipe 15, 1923 %o be conveyed by the Granbtor to the Grapntee, shall be conveyed to the mail
dGrantee wholly in accordence with the terms, previsions, reservations and exceptilons sed .
#86rtn in the aforementisned contrmet betwessn the parties nereto dated Juns 15, 1923, which
ggggid contract was recorded 2t pages 361 to 379, Book 11 of Contracts of the official re-
15

oitds of Power County, Idaho, said econtract mise 4eving been recorded August 1, 1923,
@zg.»ges 347, te 377 of Book ¥ of Misol. of the offigiali records of Bingham County, Idano, =Ad
jlonit November 13, 1923, béginning at rage 399 of Boolk 2 of Agreements and Bonds of the
E’ﬁifficial records of Gooding County, Idaho, and on October 10, 1923, beginnihg =% page 299
ol i Book 69 of the official records of Jorome Comnty, Idaho, and on Jenuery 22, 1524, bes
Elining at page 268 of Book 5 (v) of Bimds and Agreements of fhe offieial records of Owyne

NOW, THEREFORE, for and in consideration of the sums of money agreed in the
gbddd contract of June 15, 1923, *o be pald by the Srantese to the Granter, the receipt of
fwiich 1s nerevy acknowledged, the said Grantor has granted, bargained and sold, and by
.;ﬁtﬁéqe presents foes grant, bpargaing .sell, gonvey and confirm uwato the sald Grantee, and
3 ﬁp‘q:-?:.ta eB5tgns and suocesgors in interest forever all the Grantoris water rights,
i-:{app;wpriatmns, water filings and permite at American Falls, for use or intended to be

3-fu§§3§_1n connection with the Grentor's power plants and proposed power plafnts at American

o

:‘I:‘]Ilch. s2id contract, recorded as aforesaid, is nereby mode a part of this indenture as
rglly 2nd completely as if ineorporated nerein.

' The water rights of the Grantor transferred to the United States for use for
peRer Bnzll be considered as imprecsed with a right in the United States tp
Bnge the use of ench water from power to irrigation, eor to store the 88me Lor 1rrigation
@v:’_}:tenever the Secretary of the Interior mngil deelide that such water is required fox irri-
iHsEition porposes. But it is expressly agreed- and understood that the water righte and
ithg_pts 0 the use of water waich 1% waa agreed in saild contract of June 15, 1923, that
i -f:ﬁe:—'@:{antor stould have, are rTeserved out of its existing appropriations ang Tights as
Ak ependent rights under its own filings and eppropriations snd of the dates of priority
[iiti.vhich the Grantor i1s entitled under such appropriations -and are not to.be conpidered
And the Granter has fur-
» bargain, sell, convey and
in interest forever the
whatever points ang in

Bhd granted to the United States to sfore and use water ag bl i
e.15, 1923, mey interfere with any righte of the Grantor

. TU HAVE ARND T0 HOID +he same unto the said Grantee, and to 148 Bucceasors and
ealgns forever, . .

IN WIINESS WHEREQT, Grantor has caused its

A ; corporate name te be nerewnto aup-
er::'_.'ged by ita V}ce I-‘resident, and has caused its corpormte meal to be hereunto affixed
‘a’:a'ﬁe‘sjhea by its Secretary, the day &no year Tirst zhove written,

IDAHO FOWER COMPANY
{Corporate Seal)

By D. F. McGee, Vice President
es;: . &, Summers, Asslatant Seovetary ’
00 %0f New York
St Bg,
of New Yorx )

year 1926, before me Eve E.-Cestaneda, a
York, State of New York, personally appesred
sident of the Corporatieon that exgonted the
‘nomiedged to me that suen corporation exeouted the same.
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STATE CF 1DAXO
DEPARTMENT OF RECLAMATION
Certificate of Vater Right

Tranafer Right Nop, 464

This 1s to dertify that Idahc Powsr Company, a8 vorporation
of the Stats Of Maine, qualified to do business in ths State of
Idaho, olaims a right to the use of 25‘3 0:f:8. 0f the waters of
Snake River for power purposes, initiated and po:;reutea undsr end
by virtue of thet ssrtain water location notlos by Andrew J.-
Tarbet, dated July 15th, 1901, and resorded in Beok & of Vater
Rights at Page 286 in the reoords of Blaine County, Idsho, now
situsted {n Water District F38 of the County of Pawer, State of
Idaho, to-wit, at the hydro-sleotrias generating staticn on the
west side of Snake River at imerican Falls, Power County, State
aforusaild, sometimes mown as "West Side P].ant:‘; that Idaho Powsr
Company hes becoms the owner cof the aaid water right by mesne con-
Yeyunosaz and was until recently the owner of uid.‘lest 3ide Plant;
that the watsra saversd by sald water right were divertsd from said
atreem iz the Jouth Half of the Bouth -Helr [8is%) of Seotion 20,
Township 7 South, of Hange 31 E., B.M., and aonduoted %o the aaid
Weat Side Plant and there used; that the said Company dilscontinued
the use of ssid waters of the sald water right as used st the said
West Side Ylazat in June, 1927, and establiphed & new plece of use
for such water on the ezst side of Smake River at Americen Falls,
County and Stats aforeasid, at iha_t ix osommonly known as the ivsri-
oan Falls East Side Powsr Plant of Idaho Power Company; that the
zew point of diversion of said waters is Korth 69 degress 30 min~
utes West 1L872.3 feet from the Southeast Corner of Zeotion 30, In
Township 7 South, of ﬁnge 31 X., B.M., and suah waters ers con-
ducted to 3aid new place of use thro_ugh the forsbay of the Amerisan

Fallas Zest Side Power Plant of Idaho Powar Cozpany. -




Thet upon the applivation of seid Idsho Fower Company for a
tranafer of watsr right made bdefore tha Commissioner of Reolsmation
of the Stats of Idsho, and said appliocation heving been granted,
the right to the use of tha said 253 c.f.s. of waters so initiated
and perfeoted by and under s0id water looation notice st the sailld
new place of diversion end ssid new place of use be, and the same
hersby 1a, acknowledged; that the right toc the use of thas waters

‘aforsaaid hersdy acknowledged iz Tasstrioted to ‘esid Ameriosn Falls

Esst Side Fower Plant of Idahc Power Company, a8 provided by the
laws of the State of Idaho.

WITNESS the ssel and signaturs of the Commissionsr of Recla-
mation of Idahd at Boise, -Idaho. this 17th day of June, 1729,

-
Py

e
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STATE OF IDAHO
DEPARTMENT OF RECLAMATION
" Certifioats of Water Right
Transfsr Right Wo. 453

This is to oertify that Idaho Fowsr Company, a oorporation
of ths State of Neine, quelified to do busizess in the Siate of
1dsbho, olaims a right to the use of 811 olt.ltpvnr the watesrs of
Spake Rivar for powsr purposes, initiated and perfected under and
by virtue of that ocertain water location notloe by J. H. Brady,
deted August 1, 1901, and reccrded in Book 4 of Water Rights at
Page 285 in the records of Blains County, Idlh.o; now situvated in
Yator District §36 of the County of Power, State of Idaho, to-wit,

‘at the hydro~sleoirio.genersting etation on the 1s2iend in Sneke

River at Amorliuan rﬁlls, Power County, Btate aforesaid, scmetimes
knewm as 'Isiand Plant™; that Idaho Power Company hasa becoms the
owner of the said water right by mesane conveyanoss and was until
recently the owner of said Island Plant; that the waters covered
by said water right were diverted from aafd stream in the South

Half of the South Halr {S§8%) of Seotion 3¢, Towmship 7 South, of

.Range 31 E., B.M., eard oonduotsd to the said Island Plant and there

used; that the said Company discontinued the use of the said waters

of the 3ald water right as used at the said Island Plant in June,
1927, and estadlished & new plmos of use for such water on the eaat
aide of Sneke River at imerican Falla, County sad State aforesaid,

at what is commonly known as the American Falls East Side Power -
Plaat af Idaho Power Company: that the new point of 2iversion of

sald vaters 1s North &9 degressz 30 minutes West 1872,3 feet Lrom

the Southeast Corner of Section 30, in Township 7 South, of Range !
31 E., B.M., and such waters are ot;nd.uetad to sald new place of

use through the forsbay of the Amerisan Falls East Side Pover Plant

of Idaho Power Company.




T etemwnn ol g,
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That upon the application of said Idsho FPower Company for a
tranater of water right made before the Comnissioner of Reclamation
of the Stats of Idaho, and said application having been granted,
the right to the use of the sald 611 o.f.s3. of watars so ipitiated
and perfected dy and under 321l water looation 'not!.ca at the said
naw plece of diversion and 3eid new plage Of uas be, and the same
hersby is, aspknowledged: that the right to the uwwe of the watars
aforesaid hereby scknowledged is restrioted to sald American Fells
Bast Side Power Plant of Idaho Power Company, as provided by the
laws of the State of Idaho.

WITHESS the seal and signaturs of the Commisaioner of Reolama-
tion of Idaho at Bolse, Idsho, this 17tk day of June, 1929,

ey

-

mmisalioner o salamatiion




Exhibit H



Fom2s STATE OF IDAHO
DEPARTMENT OF RECLAMATION

BOISE, IDAHO
REPORT OF ENGINEER
Permit No... 26635 .. ...

This proof is for.. Completion Works In Water District NovaZ&r...oeerocereerrree

Idaho Power Company

1. Name of applicant:

B
2, Source of water supply: Snake ~iver

3. Location of point of diversion: Isin the SWLSE: of Section.... 30 .
T % S. R 31 B.B.X,. County of POYER
4. Describe works as they exist, giving dimensions and capacities of same:. fen... 22X M"‘

. B At oo fulid. it foraon . MWW?%M@?@
M,ﬁfm?ﬁ.z&a agfzﬁa&m f/ﬁ/m:ﬁ aed. /ﬁ‘iéd/.%& Lawlral il ..
%ﬁ.@%mam@m%m%{?m

7#%@ z&uzmwmé WMJQ%MM
e e @l Lo..rrailics. Lt Cofoasily 2000 o

Powsr Parposes

5. Water is used for:

L
6. State whether or not water has been turned into works of diversion: Lo
-, Listdegekeshdivisionsnodnhonsts xo tesinni prwesn: b prondris rfon-decefiis frwen o rooranionurnbeent acrees

xendnvony et inmrn eactnimtysecen freck (Describe manner and place of use if for other than irriga-
tion) ; Plane. o0f. Uss= AL tha Idshao Power.Compeny's Bast.Side.BElant.m

5, 80° 287 W. 1401 ft. distemt from the NaE. Cor..of.Seg..31,.7..7.5,,R..51 E B,

e ir the NWNE: of gaid Seetiom.......

8. What Targe stream wonld the water here appropriated finally reach?....s WPy " N .

Remarks: ‘Ziu Mwmgim greeti Al el a!/ 4«2 W 42[-

W 2020, ﬂ]ﬂ.s M tz«f M?ﬁ&&m Z?J“/.zm:‘.?!‘
et itiT.. g 2250 LA %a;‘ zf o el k... ]
LTl 2. agZ{‘.]Jooﬁj/ﬁ e, . B2 .. ﬁz«%&é MW"‘“M
% Pl hon. B 7@4.&[(.&'.....{««&2&_..m._.m.;¢% el &4«7 Leled......

7520, /tdél it zé W&w&«f Lt Phadle . ac. ..
This examination was made on the....... .7!.«.{ . day of.‘_.%ﬂ 1927,

(Signed)...... %o.a Pheersanalas G
/e Fs T
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Form 17

STATE OF IDARD
DEPARTMENT OF RECLAMATION
BOISE, IPAHO

PERMIT NO.18,885 ____

Proof of Application of Water to Beneficial Use
Deposition of Witness

The deposition of two witnesses, on this form, taken separately, required in each case.

Ques, 1. State your name, age, residence, oceupation and postoffice address.

Ans. _Myron Swendsen;_ 41; Civil Engineer; Boise 2y Idahos o e

Ques. 3. Have you read or heard read said Permit No. -18,835__, and are you familiar with
its provisions and conditions?

Axs. Yes. This depositlon ip made e applying to Units Nog. 4 aud_5.of. the American

Falls Power Plsnt, proofs of application of watgr to beneficiel use at the said plant
Ques. 4. State source of water mﬁﬁ?ﬁﬁﬁ‘&% WvERRGREShA describe works for eonveying

water frrom point of diversion to place of use.

Ang. Snake Biver. North 69 degress and 30 minutes West approximately 1872 3 feet

from the southeest corner of Sec. 30, _Twp. 7 South, Rapge 31 E.B.M, Gravity type dam, .

Ques. 5. How many seeond feet of water do you estimate said works will safely conduct fo

place of nse, and how much water have you seen heing so eonveved?

" bot el full Ioed capacity of piant, :
Ques. 6. State for what purpose water is used and at what place. (If for irrigation, give each

sub-division in which water has been used and number of acres irrigated in each subdivision.)
State whether cultivated or natural meadow land and the mature of all improvement which have

been made as a direet resnlt of said use,

Ans. Generating power, at_gmerican Falls Bower-Plant.. . —— - ——-




AT A e g meem— e = = o ————_———_ 1 -t

Ques. 7. If for power or other purposes than iriviga.tion_, state how water has been applied and

to what extent

___________________________ s ———— —_— —

e
]

Ques. 8. (If for irrigation) state character of land that has been reclaimed, snd give your es-
required for ifs profitable ealfivation, - -

timate of the smount of water

ADB, e e

Ques. 9. Have you any interest in the works, water or lands above mentioned? o sé, in what

way and to what extenti .

Ans. Bes . . e e - e —————

™ ———— e ———— ———— -

Ques. 10. State when, how, in what amount and to what extent you have witnessed the appli-
cation to beneficial, use of water diverted under =aid-permit. .

Ans. _On January Sth, 1935, I witnessed the cperatjon_of Units Nos. 4 and 5, es _

tire nore then $600_sscond feet in power genaration,.which was not_the possible_paximum

use of water by these units,
(Signed) .&?ﬂdﬂ.-_M _________

T hereby certify that the foregoing testimony was read to the above subbseriber before its sign-

ing, that I believe him to be the person he represents himself to be, and that said testimony was

L«;.’_e/ , County of _éz‘_é_’gﬂ{__--,

subseribed and sworn to before me in ____tet oefe?

State of Tdaho, on this day of _____

(Continuing answer to Question Z.)
beving been mede previously, according to the records, as to Units Nos. 1, 2 and 5

unider Water Permits Nos. 4168 and 14,087.



-Form 17

STATE OF IDAHO
DEPARTMENT OF RECLAMATION
BOISE, IDAEO

Proof of Application of Water to Beneficial Use
Deposition of Witness

The deposition of two witnesses, on this form, taken separately, required in each case.

Ques. 1. State your name, age, residenae, ocoupation and postoffice address.

Ams. Geo. N. Garter. 45, Boise, Idsho. Civil engineer. Idaho Buildimg, __ ____.

Ques. 2. Are you acquainted with ____Idsho Power Company ... .. o comoeme— , the
holder of Permit No. !-_6:_6_7:’5_5..___? How long hava you known him and where does he reside?

Boise, Idaho. L ecemam————

Ques. 3. Have you read or heard read said Permit No.164835 ___, and are you familiar with

its provisions and eonditions?t

. Yos,  This deposition is made 5 applylng to Unibs Kos. 4 and _5_of_the American
Falls Power PlExit, proold of 6ppliceticn of wacer to bepeficial unse at the said plant
ﬁcontinued oh rever

1 ) .
Ques, 4. State source of water supply, place of diversion, and deseribe works for conveyng

water frrom point of diversion t¢ place of nse.

congretes shout 1500 fi

Ques. 5. How many second feet of water do you estimate said works will safely condnot to

place of use, and how much water have you seen being so conveyed?

Ques. 6. State for what purpose water js used and at what place. (If for irrigation, give each
sub-division in which water has been used and number of acres irrigated in each subdivision.)
Siate-whether enltivated or natural meadow land and the nature of all improvement which have

been made as a direct result of said nse.

Ays. Generating power, at Americen Fallsg Power Plant, — — —




Ques. 7. If for power or other purposes tHan irrigation, state how water has been applied and

to what extent
Ans, Weter has been applied in geperating power through iwo vertical single-runner

Ques. 8. (If for irrigation) state character of land that has been reclaimed, and give your es-
timate of the amount of water yequired for its prafitablocenltivadion. » -~ . .

ABS: e S T —.

Ques. 9. Have you any interest in the works, water or lands above mentioned? If Vso, in what

way and fo what extent? - -

Ans. Noeo o oo —-

Ques. 10. State when, how, in what amount and to what extent you have witnessed the appli-
cation to beneficial use of water diverted under said permit.

as
Ans, _On Januery Sth, 188%, I witnessed the operstion of, Units Nos. 4 end 5./deseribed

%600 second_feet_in_power generstion,.which mas not_fhe possible maxiwum nae of sweter

by these units. j :
(Signed) __< _ﬂ&o__/_{féé}:v.zk

I hereby certify that the fo;'egoing testimony was read to the above subbscriber before its sign-

ing, that I believe him fo be the person he represents himself to be, and that said testimony was

, County of ...Mq.[.___,

subscribed and sworn o before me in ___/0Lete e/
State of Tdaho, on this day of —___ / e LTI , A D, 19.3.2.
My -commission expires M,—?] UESLE  Weds e Ntt?rzr:_lﬁbhc

(Continuing answer to Guestion 3,} '
having been made previoualy, aecording to the records, as to Units Nos. 1, 2 and 3

under Water Permits Noe. 4168 and 14,067, ,
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FALLING WATER CONTRACT
BY AND BETWEEN

AMERICAN FALLS RESERVOIR DISTRICT
AND
IDAHO POWER COMPANY

THIS CONTRACT, entered into this 315t day of March, 1976, between the AMERICAN FaLis
RrseErvolr DISTRICT, an instrumentality of the State of Tdaho, with jts offices located in Twin Falls, Idaho,
hereinafter referred to as the “Constructing Agency”, and the Ipare PowER COMPANY, 2 corporation
organized under the laws of the State of Maine, authorized to do business in the State of Idzho, with its
principal office therein Jocated in Boise, Idaho, hereinafter referred to as “Idaho Power Company™;

WITNESSETH;

WHEREAS, the existing American Falls Dam and Reservoir (“Existing Dam™) was construcled on
the Snake River in southern Idaho adjacent to the City of American Falls, Idaho, by the United States
(“United States™), and was placed in operation in 1927 a5 a part of the Minidoka Project, Idaho-
Wyoming, and the United States contracted with certain organizations and individuals {“Waterusers™)
for various amounts of the storage space of the Existing Dam and which Watcrusers agreed to pay
the United States their proportionate share of the cost of the Existing Dam and the United States has
retained ownership of the Existing Dam and has operated and maintained the Existing Dam primarily
for the furnishing of water for irrigation purposes; and

WuEREAS, the Existing Dam provides irrigation storage water for beneficial use on approximately
900,000 acres of land in southern Idaho to which said water is appurtenant; and

WHEREAS, the United States has determined the Existing Dam to be no longer structuraily compe-
tent, and in 1972 restricted storage in the top 11.3 feet of the Existing Dam on a year-round basis for
safety reasons, and additional restrictions may possibly be required to continue to mect applicable
safety standards as the deterioration of the Existing Dam advances, which present and future storage
restrictions have and will cause severe economic losses to the Waternsers, reductions in recreational
benefits and adverse effects on fish and wildlife facilities associated with the Existing Dam; and

WHEREAs, Chapter 22 of Title 43, Idaho Code, as amended, (“State Act”), authorizes the Con-
structing Ageney, for the purpose of preserving, restoring, protecting and maintaining rights of storage,
diversion and delivery of water necessary and appurtenant to the purposes for which the Constructing
Agency and other like similarly situated irrigation districts were organized: (1) to reconstruct, rehabil-
itate, replace and improve dams and other related structures and works together with all necessary
appurtenances related thereto whether Jocated within or without its boundaries and whether or not legal
tifle thereto is owned by it, including without Jimitation as a part thercof the reconstruction and reloea-
tion of all roads, bridges and highways made necessary by reason of such reconstruction, rehabilitation,
replacement and improvement, the construction of penstocks and other facilities related te hydroslectric
production plant which are made necessary in order to carry out the provisions of this Falling Water
Contract and facilities for flood control, public recreation and fish and wildlife mitieation purposes made
necessary in order to comply with applicable state and Federal requirements: (2) to enter into all
necessary agreements, contracts and other legal arrangements with the United States and its agencies
and departments, the State.of Idaho and its agencies, departments and political subdivisions, and public
and private persons, firms, corporations and associations in order to carry out such reconstruction, rehabil-
itation, rcplacement and improvement; and (3) 1o issue its Bonds (“Bonds™) in the manner provided
therein for the purpose of paying all or part of the cost of such reconstruction, rehabilitation, replace-
ment and improvement, together with all expenses preliminary and incidental thereto; and




WhEeREss, the State Act provides that any Bonds issued and sold pursuant to the provisions
thereof shall be payable solely out of a special fund into which the Constructing Agency shall be obli-
gated to deposit, as from time to time received: (1) the proceeds of the collection .of certain assess-
ments to be levied and collected by the Constructing Agency on lands contained within its boundaries;
(2) payments pursuant to contracts to be entered into by the Constructing Agency with other irrigation
districts; (3) payments pursvant 1o contracts to be entered into by the Construction Agency with other
public or private persons, firms, corporations and associations; and (4) when so authorized by Act of
Congress, the proceeds from the sale or use of falling water released from the dam to be so reconstructed,
rehubilitated, replaced and improved, pursuant to a contract for the use of such falling water for pOwer
generation to be entered into by the Construction Agency with a public or private person, firm, corpo-
ration or association; and

WHEREAS, pursuant to the provisions of the Act of Congress of December 28, 1973 (“Act of
'December 28, 19737}, the United States, acting throngh the Regional Director, Pacific Northwest Region,
Burean of Reclamation (“Contracting: Officer™) upon authorization of the United States Sceretary of
the Interior (“Secretary”) has entered into.an agreement with the Constrycting Agency (“Government
Contract”) of even date herewith, authorizing the Constructing Agency to finance and provide for the
<onstruction of 2 new dam (“Replacement Dam”) and related structures and works o replace the
Existing Dam (which Replacament Dam and related structures and works, topether with the storage
reservoir to be created behind the Replacement Dam. are hereinafter collectively referred to as the
“American Falls Replacement Dam Program™}; and :

WHEREAS, the Government Contract provides that delivery of water is to be contingent upon the
execution by each Wateruser of a contract with the Constructing Ageney and the United States (which
contracts are collectively referred to as “Spaceholder Contracts™} providing for the repayment by such
Wateruser of its proportionate share of the total costs to be incurred by the Constructing Agency for
engineering, financing, designing and constructing the American Falls Replacement Dam Program not
returned by this Falling Water Contract, and providing that the delivery of water 10 each Wateruser
‘shall be contingent upon the fulfillment of the obligations thereunder. said Spaceholder Contracts being
otherwise consisicnt with the terms of the various existing contracts between the Secretary and the
Waterusers for the delivery of water from and the payment of costs associated with the Existing Dam;
and

WHEREAS, an appropriate number of the Waterusers satisfactory to the Secretary and the Construct-
ing Agency have entered into Spaccholder Contracts of even date herewith to pay their proportionate
share of the cost of the American Falls Replacement Dam Program (which Waterusers which have
entered into Spaccholder Contracts being herein referred to as “Spaccholders™}; and

WHEREAS, the Act of December 28, 1973, also authorizes the Constructing Agency to contract with
a pon-Federal entity, as hercin provided, for the use by such non-Federal entity for power generation
of the falling water refeased from the Replacement Dam for irrigation and other purposes incidental
thereto, which contract shail provide for a monctary return to the Constructing Agency to defray in part
the costs of financing and constructing the American Falls Replacement Dam Program and for the
coordination of the construction of hydroelectric power facilities with the construction of the Replace-
reat Dam, provided said coniract shall be approved by the Secrctary and shall not impair the efficiency
of the Replacement Dam 1o serve the other purposes of the Minidoka Project; and

WHEREAS, the Statc Act provides that the contract for the use of failing water may contain such
Provisions as are contemplated in the Act of December 28, 1973, providing for the reconstruction, reha-
bilitation, replacement and improvement of such dam and other related structures and works and
appurtenances, the coordination of the construction of the hydroclectric power facilities, the conditions
under which the non-Federal entity shali make payments to the Construction Agency, the rights and
remedies of the parties to such contract in the event of a failure of the non-Federal cntity to make the
required payments, and the securing of all hecessary permits and licenses required in connection therewith;
and .
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Waereas, the Idaho Power Company is 2 Wateruser and is also the owner and operator of a
hydroelectric generating powerplant located on the Snake River below the Existing Dam adjacent to the
City of American Falls, Idaho pursuant to a license issued by the Federal Power Commission on March
31, 1975, for Project No, 2258; and

WHEREAS, the construction and operation by Idaho Power Company of a new hydroelectric gener-
ating facility (“Powerplant”) attached to the Replacement Dam will increase power generation over
that produced by the existing powerplant by utilizing the additional head and more of the water released
from the Replacement Dam for irrigation and other purposes incidental thereto; and

WHEREAS, as contemplated in Section 4 of the Act of December 28, 1973 and in the State Act
(Section 43-2201{D){(4), Idaho Code), the Idaho Power Company heretofore proposed to pay an
amount necessary to amortize, at a tax exempt interest rate in 40 approximately equal annual install-
ments, for utilization by it for power generation at the Powerplant of falling water released from the
Replacement Dam for irrigation and other purposes incidental thercto, within the limitations specified
in the Government Contract, $19,550,000 of the principal amount of the cost of financing and construci-
ing the American Falls Replacement Dam Program, and subsequently further agreed to increase such
amount by the cost of the facilities included in the American Falls Replacement Dam Program for the
purpese of meeting the amended Statc of Idaho water quality dissolved oxygen standard as approved
on April 17, 1975, by the United States Environmental Protection Agency for water released from the
Replacement Dam (“Water Quality Facilities”) and if necessary by approximately 50% of the costs
of financing and constructing the American Falls Replacement Dam Program in excess of $38,000,000;
and

WHEREAS, under the provisions of Section 4 of the Act of December 28, 1973, and the provisions of
the State Act (Section 43-2201(D){4), Idaho Code), the Constructing Agency and the Idabo Power
Company have agreed to enter into this falling water contract (hercinafter referred to as the “Falling
Water Contract™), but only upon satisfaction of the conditions set forth herein; and

WHEREAS, the Constructing Agency has made provision for the estimation of the cost of financing
and constructing the American Falls Replacemcnt Dam Program, and, as required in the State Act, the
aliocation of the costs of financing and constructing the American Falls Replacement Dam Program as
between the sums to be paid pursvant to this Falling Water Contract and the Spaceholder Contracts, and
has made provision for 2 determination as to the actual amount of Bonds of the Constructing Agency
to be issued, depending upon the amounts to be prepaid pursuant to the provisions of the several
Spaceholder Contracts, it being contemplated that the United States will, pursuant to Section 7 of the
Act of December 28, 1973, pay, as provided in the Michaud Division, Fort Hali Indian Reservation
Spaceholder Contract entered into between the Constructing Agency and the United States, the propor-
tionate share of the Michaud Division, Fort Hall Indian Reservation of the total cost of financing and
constructing the American Falls Replacement Dam Program not returned pursnant to this Falling Water
Contract; and

WHEREAS, pursuant to authority contained in the State Act the Constructing Agency has heretofore
authorized the issuance of not to exceed $44,750,000 Bonds of the Constructing Agency for the purpose
of paying all or part of the costs of financing znd constructing the American Falls Replacement Dam
Program, and further the Constructing Agency has calfed and held an election at which the Constructing
Agency was authorized to impose assessments on lands within the Constrocting Agency, approving said
assessments, and was authorized 10 execunte a Spaceholder Contract with the United States and to
execute the Government Contract; and

WHEREAS, the Constructing Agency will institute proccedings pursuant to the provisions of the
State Act for the purposc of obtaining confirmation decrecs approving this Falling Water Contract,
the Spaccholder Contracts, the Government Conptract, and the Jevy and colicction of the assessments,
which confirmation proceedings will, prior to the issuance of the Bonds, be completed in accordance
with the provisions of the State Act; and




WRHEREas, the Constructing Agency has entered into 2n agrecment dated November 27, 1974, with
the State of Idaho, acting by and through the Department of Transportation, Division of Highways,
providing for construction of a two-lane highway on the crest of the Replacement Dam and construction
of 2 two-lane highway bridge located immediately downstream from the Replacement Dam, and providing
for the payment by the Constructing Agency of 50% of the total cost of the construction of said highway
and bridge  as part of the American Falls Replacement Dam Program; and

WHEREAS, the Constructing Agency has entered into an agreement dated July 2, 1974, with the
1daha Fish and-Game Department providing for the payment by the Constructing Agency of costs relat-
ing to the mitigation of anticipated loss of existing recreationa! and fish and wildlife resources and
constituting the Recreation and Fish and Wildlife Mitigation Facilitics (as hereinafter defined); and

WHEREAS, it is provided in the Act of December 28, 1973, that this Falling Water Contract shall
be approved by the Secretary and all requirements and conditions of the Act of December 28, 1973 have
or will have been satisfied prior to the delivery of any of the Bonds of the Constructing Agency herein
contemplated to be issued; and

WHEREAS, the Idaho Power Company has received a fifty {50) year ficense for Project No. 2736
issued March 31, 1975 by the Federal Power Coramission authorizing it to construct, operate, and
maintain the Powerplant; and

WHEREAS, the Constructing Agency has exccuted the Government Contract with the United States,
as contcmplated in the Act of December 28, 1873, to which Government Contract a copy of this
Falling Water Contract is attached ns ag exhibit, and by the execution of the Goverrment Contract the
Secretary, in accordance with the provisions of the Act of December 28, 1973, approves this Falling
Water Contract as though incorporated in and made a part of the Government Contract; and

WHEREAS, the Constructing Agency and the Idaho Power Company desire 10 provide that the
issuance, sale and delivery by the Constructing Agency of lts Bonds pursuant to the authority contained
in the State Act, in an amount which shall be sufficient to pay the estimated cost of financing and
constructing the American Falls Replacemem Dam Program not paid in advance by Spaceholders
pursuant to the Spaceholder Contracts, shall be a condition precedent to the obligatien of the Idaho
Power Company to make the payments to the Constructing Agency provided for in this Falling Water
Contract in consideration of the utilization by the Idaho Power Company at the Powerplant for power
generation, within the limitations specificd in the Government Contract, of the falling water released
from the Replacement Dam for irrigation and other purposes incidental thereto; and

WHEREAS, the 1daho Power Company and the Counstructing Agency desire to enter info an arrange-
ment hereunder whereby the Comstructing Agency, having entered into the Spaceholder Contracts and
the Government Contract, and as a Spaceholder having imposed assessments on Jands within its bound-
aries, will issue and sell its Bonds for the purpose of paying the costs of financing and constructing the
American Falls Replacement Dam Program not paid in advance by the Spaceholders, and whereby the
Idaho Power Company in accordance with the provisions of the Federal Power Commission license, will
finanee, construct and own the Powerplant, and will make the payments to thc Constructing Agency

contemplated hereunder; and

WHEREAS, the Constructing Agency and the Idaho Power Company wish to delineate their mutual
responsibilities and to set forth the terms and conditions for the use of the Falling Water by the Idaho
Power Company, for the engineering, finaneing, construction, ownership and operation of the American
Falls Replacement Dam Program and the Powerplant and the coordination of the construction of the
Powerplant with the construction of the Replacement Dam;

Now, THEREFORE, in consideration of the mutual and dependent stipulations and covenanis herein
contained, it is agreed by and between the parties hereto as follows:
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ARTICLE 1
DEFINITIONS

The following words and phrases shall have the following meanings, unless the context clearly
indicates to the contrary:

“Act of Deccmber 28, 1973 shall mean the Act of Congress approved December 28, 1973
{87 Stat. 504).

“Additional Bonds” shall mean any additional parity Bonds authorized to be issued by the
Constructing Agency pursuant to the terms and conditions of Section 207 of the Indenture.

“American Falls Replacement Dam Frogram™ shall mean the program to bc undertaken by
the Constructing Agency consisting of the Replacement Dam including the two-lane bighway on
the crest of the Replacement Dam, the two-lane highway bridge located immediately downstream
from the Replacement Dam, the Related Facilities, the Recreation and Fish and Wildlife Mitigation
Facilities, and the Water Quality Facilities, to be accomplished pursuant to the Act of December
28, 1973, and uader the authority of Section 43-2201(A}, Idaho Code, which provides for the
reconstruction, rehabilitation, replacement, and improvement of dams and other related structures
and works together with all necessary appurtenances related thereto.

“Assessments” shall mean the Assessments to be levied purswant to Title 43, Idaho Code, as
contemplated in the State Act (Section 43-2201(D) (1) and (2), Idaho Code), represcating the
amount of bencfits 1o accrue to each tract or subdiviston in an irrigation district based upon the
allocation of the Cost of Constrzction of the American Falls Replaccment Dam Program, in the
proportion that the right to the storage, diversion and delivery of water appurtenant to each such
tract or subdivision bears to the total right to the storage, diversion and delivery of water from the
Replacement Dam.

“Authorized. Company Representative™ shall mean the person at the time designated to act in
behalf of the Idaho Power Company by written certificate furnished to the Contracting Officer, the
Constructing Agency and the Trustee, containing the specimen signature of soch person, and
sipned on behalf of the Idaho Power Company by its President or any Vice President thereof.
Such certificate shal! designate an alternate or allernates. The Authorized Company Representative
may be an employee of the Idaho Power Company.

“Autharized Constructing Agency Representative” shall mean the person at the time desig-
nated to act in bchalf of the Constricting Agency by written certificate furnished to the Contracting
Officer, the IJdaho Power Company and the Trustee, containing the specimen signature of such
person, and signed on behalf of the Constructing Agency by the President of the Board, or the
Vice President thereof. Such certificate shall designate an alternate or alfernates. The Authorized
Constructing Agency Representative may be an employee of the Constructing Agency.

“Authorized Representatives” shall mean collectively the Authorized Company Representative,
the Authorized Constructing Agency Represcntative, and the Authorized Spaceholder Represcntative.

“Authorized Spaceholder Representative™ shall mean the person at the time designated to
act in behalf of the Spaceholders, pursnant to the provisions of Article 46 of the Spaceholder Con-
tracts, by written certificate fumished to the Contracting Officer, the Constructing Agency, the
Idaho Power Company, and the Trustee, contzining the specimen signature of such person, and
signed on behalf of the Spaceholders by the Chairman of the meetiag of the Spaceholders at which
such representative is designated. Such certificate shall designate an alternate or alternates, The
Authorized Spaceholder Representative may be an employee of a Spaccholder,

“Board” shall mean the Board of Directors of the Constructing Agency.
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“Bond Fund™ shall mean the Bond Fund created in Section 502 of the Indentuxe for the purpose
of paying principal of and interest on the Bonds,

“Bonds” shall mean bonds issued, and to be issued, by the Constructing Agency under
authority contained in the State Act, pursuant to the Indenture to pay the costs of the American
Falls Replacement Dam Program.

“Completion Date” shall mean the date of completion of the construction of the Replacement
Dam, ihe Related Facilities and the Water Quality Facilities within the meaning of the Act of
December 28, 1973, which shall be deemed to be the date upon which the Constructing Agency,
the Idaho Power Company and the Trustee are given the completion notice by the Secretary as
provided in Article 14(d) of the Government Coniract.

“Constructing Agency” shall mean the American Falls Reservoir District, an insttumentality
of the State of Idaho, being an irrigation district organized and existing under the provisions of
Title 43, Idaho Code, as amended, and its suceessors and assigns.

“Construction Fund” shall mean the Construction Fund created by Section 602 of the Inden-
ture for the purpose of paying the cost of financing and constructing the American Falls Replace-
ment Dam Program.

“Construction Period” shall mean the period commencing upon the initiation of construction
of the American Falls Replacement Dam Program and ending on the Completion Date.

“Construction Work Schedule™ shall mean a schedule showing each item of major construction
activity of the American Falls Replacement Dam Program including detailed coordination arrange-
ments for the construction of the Powerplant with the construction of the Replacement Dam, and
the time period within which each item js proposed ta be started and concluded,

“Contracting Officer” shall mean the Regionz]l Director, Pacific Northwest Region, Bureau
of Reclamation, or his duly authorized representative.

“Cost of Construction” shall mean 2ll or part of the total cost of the engineering, financing,
designing and constructing of the American Falis Replacement Dam Program, and all exnenses
preliminary and incidental thereto, including all engineering, fiscal, and legal expenses, and costs
of issuance, printing and advertising, as authorized in the Act of December 28, 1973 and the State
Act and for which funds may be disbursed from the Construction Fand pursuant to Section 5.4
hereof.

“Defaulied Spaceholder(s)}"” shall mean the Spaceholders determined to be in default in all
or any part of the Spaceholder Payments required to be made under a Spaccholder Contract, in
accordance with the provisions of Article 29¢a) therect.

“Designs and Specifications” shall mean the final Designs and Specifications of any Tacility
required pessuant to Article 10(a) of the Government Contract to be constructed by the Con-
structing Agency as 2 part of the American Falls Replacement Dam Program, as approved by
the Contracting Officer pursuant to Article 10(b) of the Government Contract.

“Existing Dam” shall mean the American Falls Dam and Reservoir owned by the United
States Jocated on the Snake River in southern Idaho adjacent to the City of American Falls, Idaho.

“Falling Water” shall mean the water refeased from the Replacement Dam for irrigation and
other purposes incidental thereto, the utilization of which during the Original Term of this Falling
‘Water Coniract, within the limitations specified in the Government Contract, is granted to the
Idaho Power Company for power generation at the Powerplant in return for the Falling Water
Payments to the Constructing Agency, which utilization shall be sobordinate to the furnishing of

water for irrigation purposes.



“Falling Water Conlract” shall mean this contract entered into between the Constructing
Agency and the Idaho Power Company as the same may be supplemented or amended.

“Falling Water Payments™ shall mean the principal amount, plus applicable interest, to be
paid to the Constructing Agency in 40 approximately equal anpual Instaliments by the Idaho Power
Company pursuant to this Falling Water Contract as a part of the consideration for the utilization
for power generation at the Powerplant of the Falling Water released from the Replacement Dam.

“Government Contgact” shall mean the contract of even datc hercwith entitled: “Contract
between the United States of America and the American Falls Reservoir District for the Construc-
tion and Operation and Maintenance of the American Falls Replacement Dam Program™ as the
samc inay be supplemented or amended.

“Idaho Power Company” shall mean the Idaho Power Company, a Maine corporation author-
ized 1o do business in the State of Idaho, and its permitted successors and assigns.

“Indenture” shal]l mean the Indenture of Trust to be enilered mio between the Constructing
Agency and the Trustee in connection with the issuance of the Scries 1976 Bonds (including any
indenture supplemental thereto).

“Independent Engineer” shall mean an engineer or enginecring firm registered or licensed to
practice the profession of engineering under the laws of Idaho, iogether with an appropriate staft
and supporting equipment and who or which is not a full-time engineer of either the Constructing
Agengy or the Idaho Power Company.

“Interim Notes” shall mean interim notes of the Constructing Agency issued, and to be issued,
under anthority contained in the State Act, for the purpose of borrowing funds on a temporary
basis in advance of the issuance of the Series 1976 Bonds.

“Installment” shall mean an annual payment of the prineipal and interest of the Falling Water
Payments as such Installments are set forth in the Schedule of Falling Water Payments to be filed
with the Idaho Power Company and the Trustee pursuant to the provisions of Section 9.8 hereof
and which are assigned to the Trustee pursuant to Section 501 of the Indenture.

“License™ shall mean the license for Project No, 2736 issued by the Fedéral Power Commission
on March 31, 1975, and expiring on March 31, 2025, and any continuation or renewal thereof,
authorizing the Idaho Powcr Company to construct, operate, and maintain the Powerplant.

“Minidoka Project” shall mean the Minidoka Reclamation Project of the United States, located
on the Snake River in the States of Idaho and Wyoming.

“Non-Participating Waternser{s)™ shall mean the Waterusers which have not executed Space-
holder Contracts. The initial Non-Participating Waterusers are set forth in Exhibit II hereto. Upon
the execution of a Spacehelder Contract by a Non-Participating Wateruser, such Non-Parlicipating
Wateruser shall be deemed to be 2 Spaceholder.

“Original Term" shall mean the duration of this Falling Water Contract, as specified in Section
14.1 hereol, ending concurrent with the expiration of the nitial 50 year term of the License,

“Plan of Operation™ shall mean a schedule of the storage and release of water from the Existing
Dam and the Replacement Dam during the construction of the Replacement Dam.

“Plans, Designs and Specifications™ shall mean the plans for the American Falls Replacement
Dam Program, as sct forth in Section 4.1 hereof, the Designs and Specifications, the Plan of
Operation and the Construction Work Schedule.

“Powerplant™ shall mean the hydroelectric generating facility, attached to the Replacement
Dam, to be coostructed, operated, and maintained by the Idaho Power Company in accordance
with the License.




“Prepayment Fund” shall mean the Prepayment Fund created by Article 23(c) of the Space-
holder Contracts for the purpose of holding prepayments made by Spacehoiders pursuant to Article
23 of the Spaccholder Contracts.

“Recreation and Fish and Wildlife Mitigation Facilities” shall mean the facilities to be included
in the American Falls Replacement Dam Program pursuan? to that certain agreement between
the Constructing Agency and the Idaho Fish and Game Department dated July 2. 1974, to mitigate
the anticipated loss of existing recreational and fish and wildlife resources.

“Related Facilities™ shall mean the facilities included in the American Falls Replacement Dam
Program which are required by the United States as part of the construction of the Replacement
Dam and ‘which are to be transferred 1o the United States to operate and maintain, consisting of
the warehouse, shop, offices, scenic overlook including health and safety facilities, hydrologic and
meteorologic data collection facilities,

“Renewal Term” shall mean any ferm following the Original Term of this Falling Water
Contract, as specified in Section 14.2 hereof.

“Replacement Dam™ shall mean the new dam. including the rescrvoir. 10 be comstructed by
the Constructing Agency on the Snake River in southern Idaho adjacent to the City. of American
Falls, Idaho, to replace the Existing Dam.

“Schedule of Falling Water Payments” shall mean that schedule supplied to the Idaho Power
Company, pursuant to the provisions of Section 9.8 of this Falling Water Contract, showing the
annval Installments to be paid to the Trustce for deposit into the Bond Fund,

“Schedules of Spaceholder Bond Payments™ shall mean he schedules supplied to the Space-
holders, pursuant to the provisions of Section 9.8 of this Falling Water Contract. showing the
annual sums to be paid to the Trustee for deposit into the Bond Fund.

“Secretary” shall mean the Secretary of the Interior.

“Series 1976 Bonds™ shall mean the initial series of Bonds 1o be issued by the Constructing
Agency under the State Act for the purpose of paying all or part of the Cost of Construction of
the American Falls Replacement Dam Program pursuant 1o the terms and conditions of Section
202 of the Indenture, :

“Spaceholder{s)" shall mean the Waterusers which have executed Spaceholder Contracts,
together with their successors and assigns. The initial Spaceholders are set forth in Exhibit 1
hereto.

“Spaceholder Bond Payments” shall mean the pavments obligated to be made by the Space-
holders to the Constructing Agency pursnant to the Spaceholder Contracts to pay the Spaceholders’
portion of the principal of and interest on the Bonds and which are assigned to the Trustee,

“Spaceholder Contracts” shall mean the contracts of even date herewith entered into among
the United States, the Constructing Agency, and the Spaceholders for storage in the Replacement
Dam and the payment of construction, operation, and maintenance costs of the American Fallg
Replacement Dam Program, as the same may be supplemented or amended.

“Spaceholder Payments™ shall mean collectively the payments to be made by the Spaccholders
pursuam to the Spaceholder Contracts as follows:

1. Spaceholder Bond Payments,

2. Speccholder Replacement Dam Operztion and Maintenance Payments.

3. Spaceholder Water Quality Facilities Operation and Maintenance Payments.
4. The fees, charges and expenses of the Trustes and any paying agent bank,
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“Spaceholder Replacement Dam Operation and Maintenance Payments™ shall mean the pay-
ments obligated to be made pursuznt to the Spaceholder Contracts by the Spaceholders to the
United States to pay the annnal costs of operation and maintenance of the Replacement Dam and
the Related Facilities, and to return the unpaid costs of the Existing Dam as set forth in Article
19 of the Government Contract.

“Spaccholder Water Quality Facilities Operation and Maintenance Payments” shall mean the
payments obligated to be made by the Spaceholders to the Constructing Agency in accordance with
paragraph 13 of the Water Quality Facilities Agreement.

“State Act” shall mean Chapter 22, Title 43, Idaho Code, as enacted by Chapter 1, Session
Laws of Idaho, 1974, as amended by Chapter 48, Session Laws of Idaho, 1975.

“Supplemental Falling Water Payments” shall mean the supplemental amounts agreed to be
paid to the Constructing Agency by the Idaho Power Company pursuant to this Falling Water
Contract representing the obligations of Defaulted Spaccholders or of Non-Participating Water-
users, or both.

“Trustec” shall mean the bank, Trustee or bank co-tmstee, or either, at the time serving as
such uoder the Indenture.

“Underwriter” or “Underwriters” shall mean Kidder, Peabody & Co. Incorporated, an invest-
ment banking firm, located in the City of New York, New York, which has agreed to submit a
proposal for the purchase of the Series 1976 Bonds and, if such proposal is accepled, shall be the
Underwriter of the Series 1976 Bonds, but if such proposal is not accepted, then, any investment
banking firm or firms with whom the Constructing Agency shall execute a bond purchase agreement
for the purchase of the Series 1976 Bonds or any Bonds issued pursnant to the provisions hereof.

“Water Quality Facilities” shall mean facilities included in the American Falis Replacement
Dam Program for the purpose of meeting the amended State of Idsho water quality dissolved
oxygen standard, as approved on April 17, 1975, by the Upited States Enviropmental Protection
Agency, for water releascd from the Replacement Dam through the Powerplant, including necessary
monitoring equipment to be instafled immediately downstream from the tailrace of the Powerplant
to measure the dissclved oxygen in the water.

“Water Quality Facilities Agreement” shall mean the agresment of even date herewith between
the Constructing Agency and the Idaho Power Company providing for the construction, cperation,
and maintenance of the Water Quality Facilities, as the same may be supplemented or amended.

“Wateruser(s)” shal! mean the organizations and individuals which have herctofore con-
tracted for storage space in the Existing Dam. '

ARTICLE 11
REPRESENTATIONS

SecTioN 2.1. General Representations, The Constructing Agency and the Idahe Power Com-
pany represent and warrant, one 1o the other, that:

(a) This Falling Water Contract is the contract contemplated io be entered into by the
Constructing Agency; with the approval of the Secretary, with an appropriate non-Federal entity
for the utilization of the Falling Water at the Powerplant for power genetation, and the coordination
of the construction of the Powerplant with the construction of the Replacement Dam, in accordance
with Section 4 of the Act of December 28, 1973, and the State Act (Section 43-2201(D)(4),
Idaho Code).




(b) This Falling Water Contract, having been approved by the Secretary as required by the
Act of December 28, 1973, shall not in any way impair the efficiency of the Replacement Dam to
serve the other purposes of the Minidoka Project.

{c) The Constructing Agency herein proposes te confract with the Idaho Power Company
for the utilization by the Idaho Power Company of the Falling Water at the Powerplaat for power
generation within the limitations specified in the Government Contract and in accordance with the
conditions set forth in the License, and in consideration thercof the Idaho Power Company shalt
make the Falling Water Payments to the Constructing Agency to help defray the Cost of Con-
struction and shall make the Supplemental Falling Water Payments as herein contemplated, The
Jdaho Power Company and the Constructing Agency shall coordinate the construction of the
Powerplant with the construction of the American Falls Replacement Dam Program to the mutual
benefit of the Idaho Power Company and the Constructing Agency, including joint bidding if
such shall be deemed desirable. As provided in Section 4 of the Act of December 28, 1973, this
Falling Water Contract shall not be the subject of the limitations of Section 9(c) of the Reclama-
tion Project Act of 1939 {53 Stat, 1194}, or of any similar limitations in any other applicable Acts
of Congress,

{d) The utilization by the Idaho Power Company of the Falling Water at the Powerplant
for power generation is and shall continue to be subordinate to the furnishing of water from the
Replacement Dam for irrigation purposes.

(e) Less thar ten per cent (10%) of the water accruing to the ‘active storage capacity in
the Replacement Dam may be contractually scheduled for release from the Replacement Dam by
the Idsho Power Company, except for temporary increases following a default by a Nom-
Participating Wateraser or a Spaceholder as provided in Section 3.5 hereof or arising from
unusually wet or dry weather in the service area of the Replacement Dam,

SECTION 2.2. Representations of the Constructing Agency. The Constructing Agency represents
and warrants as follows: .

(2) The Constructing Agency is a lawfully organized and existing irtigation distdict, pursuant
to the provisions of Title 43, Idabo Code, as amended by the State Act, and has been such since
fune 1, 1923. The Constructing Agency is the “constructing agency” which is authorized to finance
and provide for the construction of the American Fails Replacement Dam Program pursnant to
the provisions of the Act of December 28, 1973, and the provisions of the Government Contract,

(b) The Constructing Agency is authorized to enter into the Government Contragt and into
this Falling Water Contract for the purpose of accomplishing the construction of the American
Falls Replacement Dam Program pursuant to the provisions of the Act of December 28, 1973 and
the State Act. The Constructing Agency intends to issue jts Bonds pursuant to the State Act in
reliance upon the abligation of Fdaho Power Company dusing the Original Ferm to make the
Falling Water Payments and the Supplemental Falling Water Payments and it is, therefore, neces-
sary {o recognize and provide for the rights of the holders, from time to time, of the Bonds of the
Constructing Agency contemplated to be issued for the purpose of paymg all or part of the Cost
of Construction of the American Falls Replacement Dam Program, The Idaho Power Company,
within the limitations specified in the Government Coneract, will utilize for power generarion at
the Powerplant the Falling Water during the Original Term and it is, therefore, necessary in the
Government Contract, to recopnize and provide for the right of the Idaho Power Company for the
continyed utilization of the Falling Water after title to the Replacement Dam, the Related Facilities,
and the Water Quality Facilities shall be taken by the nited States, pursuant to the requirements
of the Act of December 28, 1973. ’

(c) The Constructing Agency will not construet the Replacement Dam so as to result in an
increase in the elevation of the water surface of the Replacement Dam above that maintained for
the Existing Dam, i.e., 4354.5 feet above mean sea level U.S.C.& G.S. datum.
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(d) The Constructing Agency has made adequate provision in the Government Contract for
the correction and prevention of erosion related to the Replacement Dam or for the payment, from
Jawtully available funds arising from sources other than the Falling Water Payments or the Space-
holder Bond Payments, for full and adequate compensation of the adjacent Jandowncrs, including
owners of land subject to a flowage casement, if such erosion cannot be corrected or prevented.

() Construction of the Replacement Dam will in no way alter or change the present propor-
tionate storage rights of the Watcrusers, except as provided in the Government Contract and the
Spaceholder Contracts, and constitutes a reaffirmation by the United States of the existing contract
rights between the Sccretary and the Waterusers, except as otherwise provided in the Act of
December 28, 1973.

(f) The Construcling Agency, together with the State of Idaho, has provided for compliance
with the provisions of Section 2(b) and (c) of the Act of Deccmber 28, 1973 by the execution
of ‘that certain agreement dated November 27, 1974, by and between the Conswucting Agency
and the State of Idaho, providing for the inclusion in the American Falls Replacement Dam Pro-
gram of: (i) a river crossing, consisting of a bridge for two-lane traffic, downstream from the
Replacement Dam; (ii) an additional two lanes on lop of the Replacement Dam; and (it .the
raintenance of an adequate two-lane, two-way crossing at or near the site of the Existing Dam
during construction of the Replacement Dam.

(g) The Constructing Agency, together with the Idaho Fish and Game Departrment, has
provided for compliance with the provisions of the Government Contract by the cxecution of that
certain agreement dated July 2, 1974, providing for the payment by the Constructing Agency to
the Idaho Fish and Game Department of the costs of the Recreation and Fish and Wildlife Miti-
gation Facilities included in the American Falls Replacement Dam Program.

(h} All requirements of the Act of December 28, 1973, the State Act, and the Government
Contract will be complied with by the Constructing Agency in connection with the financing and
construction of the American Falls Replacement Dam Program.

(i) The Constructing Agency will use its best efforts to authorize, pursuant to the provisions
of the State Act as then in force, and issue the Bonds in an amount which shall be sufficient to pay
the Cost of Censiruction not prepaid by the Spaceholders and when issued such Bonds shall be
payable solely from a special fund into which the Constructing Agency will be obligated to deposit:
(a) the payments by the Constructing Agency under ity Spaccholder Contract of sums arising
from Assessments to be levied by the Constructing Agency, pursuanl to the provisions of the State
Act as a Spaceholder on lands within its boundaries for its proportionate share of the Cost of
Construction and allocated to such lands by the Construction Agency pursuant to the requirements
of the State Act; (b) the payments by other irrigation districts under their respective Spaceholder
Contracts of sums earising from Assessments to be Ievied by said irrigation districts, pursuant to
the provisions of the State Act, representing their respective proportionate shares of the Cost of
Construction and allocated to each such irrigation disirict by the Constructing Agency pursuant
to the requirements of the State Act; (c) the payments by the remaining Spaccholders under their
respective Spaceholder Contracts of their respective proportionate shares of the Cost of Construc-
tion; ard (d) the Falling Water Payments and Supplemental Falling Water Paymeats contemplated
to be paid to the Constructing Agency by the Idaho Power Company, pursuant to the provisions
of Article HI hereof.

{j)} The Coostructing Agency will, at no additional expense to it, cooperate with the Idaho
Power Company in its studice of fish mortality through the turbines and in its consultation and
cooperation with other state and Federal agencics in the protection and development of the natural
resources of the area of the “project” as defined in the License.
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(k) The Constructing Agency will, at no additional expense to it, cooperate with the Idaho
Power Company in the making of a project study of the feasibility of including the Old Island
Powerhouse as a historical resource.

(1) The Constructing Agency agrees to recommend to the Fish and Game Department of the
Staie of Tdaho that the Department consider construction of a foot trail to provide public access
from the Powerplant parking area under the railroad bridge to the west river bank of the tailrace
area, with a portion of the funds to be provided by the Constructing Agency to the Idaho Fish
and Game Department for the purpose of mitigating the anticipated loss of existing recreational
and fish and wildlife resources,

(m) The Consiructing Ageney is not in default under any of the provisions contained in aoy
agreement to which it is a party, and, by proper action, the Board has duly authorized its President
to execute and deliver this Falling Water Contract, and its Secretary to attest and affix the scal
of the Constructing Agency to this Falling Water Contract, all on behalf of the Constructing Agency.

(n) No additional or further approval, consent or authorization of any governmental urit,
public agency or authority not alrcady obtained is required by the Constructing Agency in
connection with the execution of this Falling Water Contract,

SECTION 2.3. Representafions of the Idaho Power Company. The Idaho Power Company
represents and warrants as follows:

(a) The Idaho Power Company is a corporation duly incorporated under the laws of, and
is in pood standing in, the State of Maine; is duly qualified to do business as 3 foreign corporation
and is in good standing in the State of Idaho; has power nnder the laws of Main and 1daho and its
charter and by-laws to enter into this Falling Water Contract and by proper corporate action has
been duly authorized to cxecute and deliver this Falling Water Contract.

{b) No additional or further approval, consent or authorization of any governmental unit,
public agency or authority not already obtzined is required by the Idaho Power Company in connec-
tion with the execution of this Falling Water Contract, except. those recognized in subsection (c)
hereof.

(c) The power of the Idaho Power Company tc cnter into the transactions contemplated by
this Falling Water Coniract and to carry out its obligations hereunder with respect to the Falling
Water Payments and Supplemental Falling Water Payments contemplated heseunder is subject o
the obtaining, by the Idaho Power Company, of approvals by any and all state and Federal regula-
tory agencies having jurisdiction thereof, and the Idaho Power Company covenants that it will use
Iits best efforis to obtain such approvals prior to the issuance of any of the Series 1976 Bonds or any
Interim Notes.

(d} There is no action, suit, proceeding or investigation at law or in equity before or by any
court, public board or body, pending or, to the best of the Idaho Power Company’s knowledge and
information, threatened against or affecting the Idaho Power Company, or, to the best of the Idaho

Power Company’s knowledge and information, any basis for any such action, suit, proceeding or

(e) Neither the execution and delivery of this Falling Water Contract, the consummation of
the transactions contemplated hereby, nor the fulfillment of or compliance with the terms and
conditions of this Falling Water Contract, conflict with or result in a breach of any of the terms,
conditions or provisions or any corporate restriction or any agreement or insfrument to which the .
Idaho Power Company is now a party or by which it is bound, or constitnte a defaglt under any
of the foregoing, or result in the creation or imposition of any lien, charge or encumbrance of any
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nature whatsoever upon any of the property or assets of the Idahc Power Company uader the
terms of any instrument or agréement.

(f) The Idaho Power Company is able to and will obtain funds necessary for the construction
of the Powerplant pursuant to the provisions of Article X hercof.

(2) Under date of April 25, 1975, the Idaho Power Company acknowledged accoptance of
all of the provisions, terms and conditions of the License; that the License is in full force and effect,
has not becn rescinded or amended in any way; and, except with respect to the provisions of
Articles 38, 43 and 45 hereof as to which an application for an extension of time has been filed
with the Federal Power Commission, the Idaho Power Company is in compliance with all the
provisions, terms and conditions of the License,

{h) That the tdaho Power Company shall cormmence construction of the Powerplant and
complete construction of the project works deseribed in the License within the period specified in
the Licensc or any amendenent thereto.

(i) So long as any of the Bonds or Interim Notes are outstanding and unpaid, the Idaho
Power Company will not acquire, on a permanent contractual basis, an additional amount of the
water accruing to the active storage capacity in the Replacement Dam for the purpose of scheduled
releases for generating electric emergy, which together with the amount of active storage capacity
presently owned by the Idaho Power Company under its Spaceholder Contract (2.6471% ) would
exceed eight per cent (§% ) of the active storage capacity of the Replacement Dam.

ARTICLE III

Use oF FALLING WATER

Sectior 3.1.  Falling Water Payments; Use of Falling Water. Unless sooner termigated as pro-
vided in Section 4.11 hereof, and subject only fo the issuance by the Constructing Agency of its Series
1976 Bonds as contemplated by Section 9.1 hereof, in consideration of the utilization by the Idaho Power
Company of the Falling Water at the Powerplant for power peneration within the limitations specified in
the Government Contract, the Tdaho Power Company shall pay the Falling Water Payments determined
in accordance with the provisions of Article IX hereof directly to the Trustee for the account of the
Constructing Agency, in lawful money of the United States, at the times 2s determined in Section 9.3
hereof and at the Trustees address shown in the Indenture, or at such other place as the Trustee from
time to time shall designatc. The Falling Water Payments, pursuant to this Falling Water Contract, shall
constitute the monetary rcturn to the Copstructing Agency to defray in part the Cest of Construction
contemplated to be paid in the Act of December 28, 1973. So long as the Idaho Power Company is not
in default under the provisions hereof, the Idaho Power Company shall be entitled to utilize, during the
term of the License or any continuation or renewal thereof, the Falling Water in accordance with the
provisions of the Liccnse, at the Powerplant for power generation in connection with the operation py the
United States of the Replacement Dam, within the limitations specified in Articles 16 and I8 of the
Govermment Contract. The Secretary has, by his approval of this Falling Water Contract, evidenced his
conscnt to such utilization, provided, that such approval docs not preclude the Secretary from making any
recommendations or comments in respect to the License or any continuation or renewal thereof.

SecTioN 3.2. Trustee and Paying Agent Costs, The Ydaho Power Company shall pay to the
Trustee annually at the same time as it pays the Installments of the Falling Water Payments that portion
of the yearly fees, charges and expenscs of the Trustee and any paying agent bank contemplated in
Section 1002 of the Indenture as determined in accordance with the provisions of Article IX hereof,

SecTioN 3.3. Inrerest on Overdue Installments of Falling Water Payments. 1n the event of the
failure of the Idaho Power Company to pay all or any part of any Instaliment of the Falling Water
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Payments, such overdue Installment or portion thereof shall bear interest at the rate of the lesser of eight
per cent (8% ) per annum or the maximum intcrest rate then permitted by Idaho Iaw,

SECTION 3.4, Supplemental Failing Water Payments. (A) The Constracting Agency and the
Idabo Power Company recognize that a higher investment quality rating for the Bonds will be obtained
from the respective rating agencies by the Constructing Agency {resulting in a lower nei interest cost on
the Bonds), if the Idaho Power Company would agree to make to the Trustee on behalf of the Construct-
ing Agency, Supplemental Falling Water Payments in the manner contemplated in this Section 3.4, in the
event that Waterusers fail to execute Spaceholder Contracts thercby becoming Non-Participating Water-
users or in the event that Spaceholders to which Article 17 of the Government Contract applies default
in the making of all or any part of a Spaceholder Paymsnt. Accordingly. within seven {7) days alter the
occurrence thereof, the Constructing Agency, or the Trustee on behalf of the Constructing Agency, or
the Contracting Officer, as the case may be, shall give nofice to the Idzaho Power Company. the Contract-
ing Officer, the Constructing Agency, the Defaulted Spaceholder and the Non-Participating Wateruser as
the case may be, in the manner provided in Section 14.6 hereof, of:

(1) any default by any Spaccholder to which Article 17 of the Government Contract applies
under a Spaceholder Contract of its obligation to make all or any part of a Spaccholder Payment, or

(2) failure to reccive all or any part of a Spaceholder Payment which would have been due
with respect to the space of a Non-Participating Watcruser had the Non-Participating Wateruser
execated 2 Spaceholder Contract.

(B) The Idaho Power Company shall make a Supplemental Falling Water Payment to the Trustee,
within ten (10) days after the notice provided for in (A) of this Section 3.4 has been given, which shall
be sufficient;

(1} to pay all Spaceholder Payments including penalties and interest. or any portion thereof.,
then in default and due under any Spaceholder Contract. and

(2) to pay all Spaceholder Payments, including penalties and interest. or any portion thereof,
which would have been due and payable with respect 1o the space of a Non-Participating Wateruser
had the Non-Participating Wateruser executed a Spaceholder Contract and defaulted on the Space-
holder Payments becoming due and payable thercunder, as contemplated in Article 17(b) of the
Government Contract.

The Supplemental Falling Water Payments shall be made by the Idaho Power Company to the Trustee
af the same place as the Constructing Agency would muke such payinents pursuant 1o the Spaceholder
Contracts.

(C) The Trustee shail apply the Supplemental Falling Water Payments as foliows:

{1) that portion of the Supplemental Falling Water Payment represented by Spacehalder Bond
Payments attributable either to a Defaulted Spaceholder or to a Non-Participating Wateruser shall
be applied o the payment of principal of and intergst on the Bonds as the same become dpe and
payable (such portion of the Supplemental Falling Water Payments shall be credited separate and
apart from the obligation of the [dahe Power Company to make the Installments of Falling Water
Payments);

(2} that portion of the Supplemental Falling Water Payment represented by Spaceholder
Replacement Dam Operation and Maintenance Payments attributable cither to a Defaulted Space-
helder or to-a Non-Participating Wateruser shall be paid to the Contracting Officer to be accounted
foir in accordance with the applicable provisions of the Government Contract and of the Spaceholder
Contracts; and

(3) that portion of the Supplemental Falling Water Payment represented by Spaeeholder
Water Quality Facilities Operation and Maintenance Payments attributable either to a Defanited
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Spaceholder or to a Non-Participating Wateruser shall be paid to the Constructing Agency (o be
accounted for in accordance with the applicable provisions of the Spaceholder Contracts and the

Water Quality Facilities Agreement.

(D) As provided in Article 17(d) of the Government Contract, if by May 15 of each year in which
the 1daho Power Company shall have made a Supplemental Falling Water Payment to the Trustee
pursuznt to this Section 3.4, the Contracting Officer has not repaid to the Idaho Power Company the
amount of the Supplemental Falling Water Payment made by the Idaho Power Company in that year,
plus interest at the lesser of cight per cent (8% ) per annum or the maximum then permitted under
Idaho law, the water accrning to the space of the Defaulted Spaceholders or Non-Participating Water-
users will be made available to the Idaho Power Company for power peneration as provided in Section
1.5 hereof, pursuant to Article 18(b) of the Government Contract.

(E) If the use of space by any Non-Participating Wateruser is terminated as provided in Arficle
17 of the Government Contract or if any Spacsholder Contract is terminated as provided in Article 23
thereof, and a Spaceholder Contract providing for the disposition of such space shall have been exe-
cuted, as contemplated in Article 17(e) of the Government Contract, the Idaho Power Company and
the Trustee shall be notified by the Constructing Agency of the execution of such Spaceholder Contract,
Whenever a Non-Participating Wateruser executes a Spaceholder Contract, the Idaho Power Company
and the Trustee shall be notified by the Constructing Agency of the execution of such Spaceholder
Contract. Upon the execution of any such Spaceholder Contract, the Idaho Power Company will make
Supplemental Falling Water Payments with respect to a default pursvant to such Spaceholder Coniract,
as though such Spaceholder Contract were one of the Spaccholder Contracts initially executed by the
Contracting Officer and the Constructing Agency and will treat such Spaceholder Contract as a Space-
holder Contract for all purposes of this Falling Water Contract.

SecTion 3.5. Use by Idaho Power Company of Space of Defaulted Spaceholder or Non-Pariici-
pating Wateruser, The Idaho Power Company shall, subject to the limitations of Asticle 16 and
Article 12 of the Government Contract, be entitled to schedule for release and to utilize for power
peneration at the Powerplant and at the downstream powerplants of the Idaho Power Company the
water accruing to the storage space of a Defaulted Spaceholder or a Non-Participating Wateruser that
is made available under the procedures of Article 17 of the Government Contract; provided, however,
that any such water may be utilized only during the period of May 15 through December 31 of the year
in which such water is made available and only under a schedule of relcase so that the quantity of such
water reteased during the period of November 1 through December 31 without regard to other released
water, will not result in releases of water at the Minidoka Dam and Reservoir in excess of the hydravlic
capacity of the Minidoka Powerplant as it now exists or as it may be enlarged in the future.

The Idaho Powcr Company agrees to make the Supplemental Falling Water Payments contem-
plated herein, whether or not the Idaho Power Company actually uses the water for power gencration
during the period it has the right to use such water or whether or not any or all of such water is actually
available in the Replacement Dam as z result of failure to completely fill the reservoir in the preceding
slorage seasons due to inadequate streamflow or as a result of the occurrence of any of the events

described in Section 4.8 hereof.

Section 3.6. Net Contract; Non-Terminability. 'This is a “net contract.” and the Falling Water
Payments and the Supplemental Falling Water Payments required fo be made hereunder or pursuant
hereto by the Idaho Power Company shall be paid jwithout notice (other than the notice contemplated
by the second sentence of Section 3.4(A) hereof), or demand and without any offset, counterclaim,
deduction, defense, abatement, suspension, deferment or diminution of any kind or for any reasoo,

SECTION 3.7. Non-Termination of Falling Water Contract or Idaho Power Company Obligation.
This Falling Water Contract shall not terminate, nor shall the Idaho Power Company have any right to
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terminate this Falling Water Contract or its obligations nnder this Falling Water Contract, or be cntitled
to the shatement, deferment or diminution of any Installment of the Falling Water Payments or of any
of the Supplemental Falling Water Payments required to be made by the ldaho Power Company herc-
under, nor shall the obligations of the Idaho Fower Company be affected by reason of:

(A) any defect or impairment of the Constructing Agency’s title to the Replacement Dam,
ot any portion thereof, during the construction of the American Falls Replacement Dam Program
or the failure to complete substantially the construction of the Replacement Dam, the Related
Facilities or thc Water Quality Facilities;

(B) any defect or impairment of the Construction Agency’s right to contract with the Idaho
Power Company for the use of the Falling Water or to any right provided or intended to be pro-
vided by Constructing Agency to Idaho Power Company hereunder;

(C) the damage to or destruction of the Replacement Dam, the Water Quality Facilities or
the Powerpiant, or any portion thereof, by any cause, incloding without Limitation, fire, earthquake,
explosion, wind, hail or flood;

(D) the taking of the Replacement Dam or the Powerplant, or any portion thereof, or the use
thercof, by any condcmnation or other eminent domain proceeding;

{E) the prohibition, limitation or restriction on the construction, operation or maintenance
of the Replacement Dam, the construction, operation or maintenance of the Water Quality Facilitics,
the construction, operation or maintenance of the Powerplant, or of the Idaho Power Company's
rights hereunder 1o the utilization of the Falling Watcr at the Powerplant for power generation or
the inferference with the operation by the Idaho Power Company of the Powerplant or with any
such right of use by any person;

(F) any eviction of the Construction Agency or the Idaho Power Company from the Replace-
ment Dam or the Powerplant, or any portion thereof, by paramount tifle or otherwise or the loss
of the License by the Idaho Power Company:

(G) any default on the part of the Construeting Agency under this Falling Water Contract, or
under any other contract;

(H} any claim as a result of the transactions contemplated by the Indenture. the Spaceholder
Contracts, the Government Contract, or of any other business dealings of the Constructing Agency
or the Tdaho Power Company;

(I) any morigage, plcdge, sale, assignment or transfer by the Idaho Power Company of the
Powerpiant or the usc of the Falling Water, or any portion or portions thereof, or any portion of
its rights under this Falling Water Contract, or under any <onfracl;

(J) the impossibility or illegality of performance by any or all of the parties hercto, the
parties to the Spaccholder Contracts, or the parties 1o the Government Contract;

{K) force majeure;
(L} any action or pending action of any court. administrafive agency or other povernmental
authority;

(M) any order or decision of a court of competent furisdiction, either state or Federal, which
shall held that the provisions of the Government Contract which provide for the disposition of
the water accruing to the space of a Non-Participating Wateruser are invalid or in whole or in
part unenforceable;

(N) any order of the Federal Power Commission pursuant to Article 48 of the License
requiring the Idaho Power Company to pay annual charges for the purpose of recompensing the
United States for the usc, occupancy and enjoyment of the Replacement Dam; or
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(O) any other cause, whether similar or dissimilar to the foregoing, amy present or futare
Iaw notwithstanding.

ARTICLE IV
GOVERNMENT CONTRACT

SECTION 4.1, Plans for the Construction of the American Falls Replacement Dam Program.
Purseant to the provisions of Article 10(a) of the Government Centract, the Constructing Agency is
responsible for the preparation of the plans for the American Falls Replacement Dam Program. Such
plans for the Replacement Dam shall be substantially in accordance with the construction plans for the
Replacement Dam contemplated at the Engineering Review Session in San Francisco, California, on
October 8 and 9, 1974, and shall provide, among other things, for the fellowing:

(A) The construction of a Replacement Dam having:
(1) a rescrvoir with an active capacity of 1,700,000 acre-feet;

(2) a spillway, outlet works, and power penstocks capable of passing an approved design
flood without exceeding a maximum water surface clevation of 4354.5 feet above mean sea
level U.8.C.&G.S. datum;

{3) a two-lane highway on the crest of the Replaccment Dam adequate to meet the
then current United States Department of Transportation Standards for Federal-Aid Sccondary
Highway Two-Lane Traffic;

{4) appropriate controls of spillway, intake, aod sluiceway gates for operation of the
Replacement Dam in the event of an emergency at the Powerplant; and

(5) sufficient portions of the Existing Dam removed to permit evacuation of the total
active capacity of the Replacement Dam at a satisfactory rate to permit full utilization of
the storable water.

(B) The construction of the Related Facilities.
{C) The construction, operation, and maintenance of the Water Quality Facilities,

(D) The construction, operation, and maintenance of the Recreation and Fish and Wildlife
Mitigation Facilitics.

(E) Provision for the rclocation or replacement of the residence occupied by the Falls Irri-
gation District's personnel. The plan for the construction of the Replacement Dam and the Power-
plant shall be such as not to interfere with the Falls Irtigation District pumping plant, nor to destroy
the Old Island Powerplant unless first approved by the Contracting Officer.

(F) A proposed Construction Work Schedule and a proposed Plan of Operation.

(G) Provision for power intake siructures, power pensiocks, and attachment faciliies to the

penstocks of the Powerplant with a precise boundary line between the Replacement Dam and the
Powerplant.

(H) The two-lane highway bridge located immediately downstream from the Replacement
Dam adequate to meel the then current United States Depariment of Transportation Standayds for
Federnl-Aid Secondary Highway Two-Lane Traffic, pursuant to the agresment dated November
23, 1973, between the United States and the State of Idaho, and the agreement dated November
27. 1974, between the Constructing Agency and the State of Idaho, and which two-lane highway
bridge shall be utilized to satisfy the requirements of Section 2({c) of the Act of December 28,
1973,
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SecTion 4.2, Permits for Construction. The Constructing Agency, pursuant o Artick 11(a)
of the Government Contract, has obtained from the Contracting Officer such special use permits and
will, in accordance with Article 11(¢) and (d) of the Government Contract, secure fitle to ail lands not
owaed by the United States, ‘or such interest therein, and all permits and licenses which are required for
the Construction Agency to construct the Replacement Dam, the Related Facilities and the Water
Quality Facilities designated in the Plans, Designs and Specifications approved by the Contracting Officer,
as contemplated in this Falling Water Contract and in the Government Contract. The Idaho Power
Company hereby grants to the Constructing Agency such licenses, permits and casements aver and
through the lands of the Idaho Power Company adjacent to the Replacement Dam which are within the
project arez as defined in the License as shall be necessary for the Comnstructing Agency to construct the
Replacement Dam, the Related Facilities and the Water Quality Fucilities according to the Plans,
Designs and Specifications approved by the Contracting Officer, as contemplated in this Falling Water
Contract and in the Government Contract,

Secnion 4.3.  Approval of Designs and Specifications.  As provided in the Act of December 28,
1973, and the Government Contract, the Idaho Power Company acknowledges that consiruction of the
Replacement Dam, of each of the Related Facilities and of the Water Quality Facilities shall not be
initiated until the Contracting Officer has approved in writing the Plan of Operation, the Construction
Work Schedule and the applicable portion of the Designs and Specifications. The Constructing Agency
and the Idaho Power Company shall abide by such Designs and Specifications, the Plan of Operation
and the Construction Work Schedule.

SEcrioN 4.4. Operation of Replacement Dam Durine Construction. As provided in Article 13
of the Government Contract, the United States shall continue to operate and maintain the Existing Dam
during the construction of the Replacement Dam. The Contracting Officer shall coordinate the storage
and release of water to facilitate the construction of the Replacement Dam under the approved Plan
of Operation. Daily opcrations under the approved Plan of Operation shall be determined by the
Contracting Officer after consultation with the Constructing Agency and the Idaho Power Company,
taking into account weather conditions, anticipated peak fioodfiows, irrigation water requircments, and
construction activities.

I the Contracting Officer determines that the construction of the Replacement Dam or the Power-
plant is interfering with the operation of the Existing Dam contrary to the approved Plan of QOperation,
the Constructing Agency, or the Idaho Power Company, or both, upon notification, shall immediately
modify constraction to permit the Contracting Officer to operate the Existing Dara or the Replacement
Dam, or both, as contemplated in the appraved Plan of Operation.

The proposed Plan of Operation provides for the evacuation of stored water from the Existing Dam
and the passing of inflow in lieu of storing. The Ydaho Power Company has heretofore advised the
Constructing Agency and the Contracting Officer that such operation is acceptable to the Idaho Power
Company.

At such time during the construction of the Replacement Dam that water control at the Existing Dam
is transferred to water control at the Replacement Dam, the United States shall assume operation of the
facilities which control the storage and release of water through the Replacement Dam.

Secriox 4.5, Title i Replacement Dam, Relared Facilities and Water Quality Facilities in United
States upon Completion. The Act of December 28, 1973, and the Government Contract provide that
the United States shall take title to the Replacement Dam, the Related Facilities, and the Water Quality
Facilities upon the determination by the Secretary that construction is substantially complete. Such
title shall remain in the United States until otherwise provided by Congress. Upon substantial comple-
tion of the construction of the Replacement Dam and the Related Facilities the United States will operate
and maintain the Replacement Dam and the Related Facilities as part of the Minidoka Project for the
beneficial use of the water on the Jand within the service areas of the Spaccholders pursuant to Section
8 of the Reclamation Act of Jure 17, 1902 (32 Stat. 388).
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The Constructing Agency will executc such conveyances of title of the Replacement Dam, the
Related Facilitics, and the Water Quality Facilities as shall bc necessary to vest tifle thereto in the
United States, pursuant (o the requirements of the Act of December 28, 1973, and the Government
Contract, The Constracting Agency agrees that it will recognize, in any such instruments or conveyances
of title to the Replacement Dam, the Related Facilities and thc Water Quality Facilitics, the continued
right of the Idaho Power Company during the term of its License or any contimation or renewal thereof,
fo utilize the Falling Water at the Powerplant for power gencration in accordance with the provisions of
the License or any continuation or rencwal thereof, within the limitations specified in the Government
Contract, pursuant to Section 4 of the Act of December 28, 1973, and Articles 18(2) and (b) of the
Government Contract, so long as the Idaho Power Company is not in default under the provisions of
this Falling Water Contract. The Idaho Power Company recognizes that title to the Replacement Dam
during the term of its Licensc or any continuation or renewa) thereof, shall be vested in the United States.

As provided in Article 14(d) of the Government Contract, upon the acceptance of the final wansfer
review memoranda, the correction of any construction deficiencies therein specified, the submission of
the documents and equipment specified in Article 14(c) of the Government Contract and the giving
of notice by the Secrctary to the Constructing Agency, the Trusice and the Idaho Power Company,
construction of the Replacement Dam, the Related Facilities and the Water Quality Facilities shall be
decmed to have been completed. The determination of completion of comstruction by the Secretary
in accordance with the applicable provisions of the Government Contract shall be binding upon the
Idaho Power Company. The Idaho Power Company agrees to cooperate with the Constructing Agency,
the Sccretary and the Authorized Representatives in the furnishing of any or all of the documents or
copies thereof and equipment sct forth in Article 14(¢) of the Government Contract as shall be neces-
sary to aid in the determination of the Secretary that construction of the Replacement Pam, the Related
Facilities and the Water Quality Facilities is complete.

SEcTioN 4.6. Operation and Maintenance of Replacement Dam by United States. The Idaho
Powcr Company agrees to the provisions of the Government Contract governing operation and main-
wenance of the Replacement Dam. The following Articles of the Government Contract are incorporated
hercin and made a part hereof as follows: :

(A) Article 16 which reads:

The Replaccment Dam will be operated by the United States in 2 manner so that (1) the
present proportionate storage rights of the Spaceholders shall not be altered or changed except
as provided herein and in the Spaceholder Contracts, (2) the water surface elevation of the
Replacement Dam shall not exceed a maximuam of 4354.5 feet above mean sea leve) US.C. &
G.S. datum, and (3) the primary irrigation purpose and the incidental purposes of the Mini-
doka Project shall not be impaired by the subordinate utilization for power penperation at the
Powerplant of the water rcleascd from the Replacement Dam. The United States is not obli-
gated 1o operate the Replacement Dam in a manner to have water in the Replacement Dam
at elevations for power generation or 1o operate to increase the head in the Replacement Dam
for power generation.

(B) Article 18{d} which reads:

In the event that the Contracting Officer determines that the water being released from
the Replacement Dam through the Powerplant does not meet the amended Stat¢ of Idaho water
quality dissolved oxygen standard, as approved on April 17, 1975, by the United States
Environmental Protection Agency, the Contracting Officer, after oral notice to the Ideho Power
Company's American Falls Powerplant Chicf Operator, may bypass part or all of such water
around the Powerplant until satisfactory arrangements are made to meet such standard. The
Contracting Officer in such circumsiances will attempt to bypass only the amounts of water
necessary to meet such standard. As contemplated in the Water Quality Facilities Agreement
the Constructing Agency, the Contracting Officer, and the Tdaho Power Company shall develop
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operaling criteria for the Water Quality Facilities and following mutual agrecement on such
criteria, the operation of the. Water Quality Facilities or the bypassing of the water which is
being released from the Replacement Dam around the Powerplant, or both, shall be in accord-
ance with such criteria.

(C) Article [8(e) which reads:

The entitlement of the Ydaho Power Company to utilize for power generation at the
Powerplant the water released from the Replacement Dam under the provisions of this Article
is subject at all times to scheduled interruptions for inspections, maintenance; and repairs of
the Replacement Dam and at all times for any emergency operating situations relating to the
Replacement Dam. In any such event, the Contracting Officer, in cooperation with the Con-
structing Agency and the Idaho Power Company, will endeavor 1o correct expeditiously such
situations ta permit the utilization for power generation at the Powerplant of the water released
from the Replacement Dam.

(D) Article 18(f) which rcads:

The Contracting Officer during the period that water is being released from the Replace-
ment Dam for irrigation use by the Spaceholders, will provide 1o the Idaho Power Company
from time to time schedules of anticipated watcr releases from the Replacement Dam in such
form and detail as shall be mutually determined from time to time between the Contracting
Officer and the Jdaho Power Company and the Idaho Power Company will provide to the
Contracting Officer its schedule of the amount of such releases anticipated by the Idaho Power
Company to be used for power generation at the Powerplant. In the cvent the Idaho Fower
Company changes its schedule or in the event of an emergency, the Tdaho Power Company
shall promptly inform the Contracting Officer, so that the Contracting Officer can cause appro-
priate adjustments to be made in the outlet gates of the Replacement Dam. The providing
to the Jdaho Power Company by the Contracting Officer of schedules of anticipated water
releases in no way guarantees that such schedules will be followed and the right to utilize the
water relcased from the Replacement Dam for power generation at the Powerplant is subject
to the provisions hereof, particularly to the limitation that the water releases from the Replace-
ment Dam are to be determined at all times by the Contracting Officer. The Idaho Power
Company, however, shall retain the right to schedule its stored water under its Spaceholder
Contracl and the water available to the Idaho Power Company, if any, under the provisions
and limitations of (b} of this Article and schedules for the release of such water shall be pro-
-vided by the ldaho Power Company.

(E) Article 22(2) which reads:

The Contracting Officer, after an opportunity has been offered to the Constructing
Agency for consultation, shall have the right to make rules and regulations consistent with the
provistons of this Government Contract and the laws of the United Statcs, to add 10 or to
modify such rules and regulations as may be deemed proper and necessary to carry out this
Government Contract, and to supply necessary details of its administration which are not
covered by express provisions hereof. Such rules and regulations shall (i) not limit the right
of the Idaho Power Company, pursuant io the provisions of the Falling Water Contraet, 1o
utilize for power generation at the Powerplant the water released from the Replacement Dam
5o long as the Idaho Power Company is not in default thereunder, (i) ot limit the right of
any Spaccholder to the stored water pursuant to the provisions of a Spaceholder Contract so
long as the Spaceholder is not in default thereunder, or (jif) not limit the right of the Con-
structing Agency under the laws of the State of Idaho to collect the Falling Water Payments
or the Supplemental Falling Water Payments under the Falling Water Contract or the pay-
ments due to the Constructing Agency from the Spaceholders under the Spaceholder Con-
tracts. The Constructing Agency shall observe such rules and regulations,
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SecTion 4.7. Operation of Water Quality Facilities, The Water Quality Facilities shall be oper-
ated and maintained in accordance with the provisions of the Water Quality Facilities Agreement as the
same may bc from time to time amended. The Constructing Agency shall notify the Administrator,
Environmental Scrvices Division, Idaho Dcpartment of Health and Welfare, when construction of the
Replacement Dam has been commenced. The Constructing Agency shall notify the Regional Adminis-
trator, U. S. Environmental Protection Agency, Region X, upon receipt of ihe notice from the Contract-
ing Officer pursuant to Section 14{d) of the Government Contract, that consiruction of the Replacement
Dam, the Relaied Facilities, and the Water Quality Facilitics has becn completed.

Secrion 4.8. No Liability for Warter Shortage or Inferruption. No liability shall accrue against
the United States or any of its officers, agents, or employecs, or against the Constructing Agency, for
damage, direct or indirect, arising by reason of shortages in the guantity of water available through the
Existing Dam or the Replacement Dam or interruptions in water releaSes resulting from drought,
inaccuracy in distribulion, hostile diversion, prior or superior claims, accident to or failure of the Existing
Dam or the Replacement Dam, or the bypassing of water around the Powerplant pursuant to Article
18{d) of the Government Contract, whether or nof attributable to negligence of the officers, agents, or
employees of the United States or the Constructing Agency, or other causes of whatsoever kind; mor
shall the obligations of the Tdahe Pawer Company to the Constructing Agency under this Falling Water
Contract be reduced by reason of such shortages or interroptions.

Section 4.9. Idaho Power Company Spaceholder Contracf. The Idzho Power Company’s rights,
duties and obligations as a Spaceholder arc governed exclusively by the Spaccholder Contract of even
date herewith entered into among the United States, the Comstrocting Agency, and the Idaho Power
Company, and not by the terms and conditions of this Falling Water Conlract, except as provided in
Section 2.3(i) hercof.

SecTioN 4.10. Suspension or Termination of Use of Falling Water by ldaho Power Company
upon Default. TIn the event of the failure of the Idaho Power Company io pay when due all or any
part of any Instaliment of the Falling Water Payments or any Supplemental Falling Water Payment as
contemplated in this Falling Water Contract, the Trustee, on bchalf of the Constructing Agency, or the
Constructing Agency, shall request the Contracting Officer 1o take such steps pursnant to Article 18(c)
of the Government Contract as shall be neccssary to suspend all rights of the Idaho Power Company
1o the use of the Falling Walcr or any water accruing to the storage space of a Defaulted Spaccholder or
of a Non-Participating Wateruser. The Sccretary has, by his approval of this Falling Water Contract,
acknowledged his duty, upon request of the Trustce on behalf of the Constructing Agency, or the
Coostructing Agency, to implement, or to cause to be implemented, the provisions of this Falling Water
Contract and of the Government Contract which provide for the suspension or termination of the Idako
Power Company’s right to the use of the Falling Water or water accruing to the slorage space of a
Defaulted Spaceholder or of a Non-Participating Waleruser.

SEcTioN 4.11. Termination of Government Contract and Falling Water Contract. The Con-
structing Agency will not, during the Original Term or any Renewal Term, consent to the termination of
the Government Contract pursuani to Article 9(b) of the Government Contract, so long as the Idaho
Power Company is not in default under any of the provisions of this Falling Water Contract and so long
as thc License or any continuation or renewal thereof is in full force and effect.

The Constructing Agency shall prompily advise the Tdaho Power Company of the receipt of notice
of termination of the Government Contract given pursuant to the provisioas of Article 9(c) of the
Government Contract, in which event this Falling Water Contract shall be deemed to have been termi-
nated unless within 60 days after the giving of such notice by the Contracting Officer, the Constructing
Agency has contracted to sell the Series 1976 Bonds or Interim Notes to construct or equip the Replace-
ment Dam.

Either the Constructing Agency or the Idaho Power Company may terrninate this Falling Water
Contract after April 1, 1977, by the giving of notice to the other, unless prior to the giving of such
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notice or within 60 days after the piving of such notice by the Idaho Power Company the Constructing
Agency has contracted to sell the Series 1976 Bonds or Interim Notes to construct or equip the Replace-
ment Dam.

ARTICLE V¥
FrperaL Power CoMMissioN LICENSE

Section 5.1, Federal Power Commission License. The Idaho Power Company has received a
fifty (50) year Licensc from the Federal Power Commission for the constriction, operation, and main-
tenance by the Jdaho Power Company of the Powerplant attached to the Replacement Dam, which
License was initially conditioned upon commencement of constraction of the Powerplant within two years
from the effective date of the License, and completion within four years from the effective date of the
License.

SectioN 5.2. Documents Filed with Federal Power Commission. The Idaho Power Company
shall promptly file with the Federal Power Commission an executed copy of this Falling Water Contract,
together with executed copies of all other contracts and documents required to be so filed in Article 36
of the License.

Secrion 5.3. Compliance with License. The Idaho Power Company shall comply with the pro-
visions of the License and with the license for Project 2258 so long as the same shall be in full force
and effect.

SectioN 5.4. Notice of Amendment to License. The Idaho Power Company shall give notice
to the Contracting Officer and the Constructing Agency of any amendments to the License within 30
days after the effective date of any such amendment.

SecTioN 3.5. Failure to Renew License. I after the cxpiration of the initial tarm of the License
the Federal Power Commission fails to issue a renewal Bcense to the Idaho Power Company, the Idaho
Power Company and the Constructing Agency hereto will make all reasonable efforts to have the Federal
Power Commission require as z condition to the granting of a license to a party other than the Idaho
Power Company that (A) the new licensee shall pay the net investment of the Jdaho Power Company
in the Powerpiant and such other amounts as are then permitted by law, plus reasonable severance
damages of the Idahe Power Company, if any, and (B) the new licensee shall assume ail contracis of
the Jdaho Power Company relating to the Powerplant.

ARTICLE VI
AUTHORIZED REPRESENTATIVES

SECTION 6.1. Authorized Representatives. Recognizing the nged to coordinate the construction
of the Powerplant with the construction of the American Fails Replacement Dam Program, the interests
of the Spaceholders in effecting construction cost savings which will result in minimizing their Space-
holder Bond Payments, and as a means of securing effective cooperation between the Constructing
Agency and the Contracting Officer, and among the Constrecting Agency, the Idaho Power Company
and the Spaceholders in resolving, on a prompt and orderly basis, the varous administrative, technical,
financing, construction, ownership and operating issues which may arise in connection with the perform-
ance of this Falling Water Contract, the Spaceholder Contracts, and the Water Quality Facilities
Agreement, the Constructing Agency, the Idaho Power Company and the Spaccholders shall each name an
Authorized Representative.

There shall be three Authorized Representatives, consisting of the Authorized Company Repre-
sentative designated by the Idahe Power Company, the Authorized Constructing Agency Representative
designated by the Comstructing Agency and the Authorized Spaceholder Representative designated by
the Spaceholders, in the manner provided in the Spaceholder Contracts. Each Authorized Representative
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! shall be authorized by the party or parties by whom he is designated to act on their behalf with respect to
those matters herein provided to be responsibilities of the Authorized Representatives.

The Constructing Agency and the Idaho Power Company shall prompily notify each other and the
Contracting Officer of the designation of their Authorized Representatives and of any subsequent changes
in such designation. Ag provided in the Spaceholder Contracts, the Contracting Officer, the Idaho Power
Company and the Constructing Agency shall be advised promptly of the designation of the Authorized
Spaceholder Representative.

The Constructing Agency, the Jdaho Power Company and the Spaceholders shall each have the
power to appoint an alternate Authorized Representative.

SECTION 6.2, Responsibilities of Awuthoriged Represeniatives. (A) The responsibilities of the
Authorized Representatives prior to the Completion Date shall be:

{1} to approve the award of any comstruction or equipment contract in connection with the
American Falls Replacement Dam Program;

{2) to establish general policies to be followed in the administration of this Falling Water
Contract, in the construction of the American Falls Replacement Dam Program as it relates to this
Falling Water Contract, and, to the extent such policies are relevant to the subject matter of this
Falling Water Contract, in the construction of the Powerplant;

(3) to establish general policies and practices to be followed in the administration and coordi-
nation of the construction of the Powerplant with the construction of the Replacement Dam;

(4) to consult with the Contracting Officer concerning any policies which might hereafter be
Vi required among the Constructing Agency, the Idaho Power Company, the Spaceholders, and the
Contracting Officer, or any of them, concerning the construction of the American Falls Replacement

Dam Program or the construction of the Powerplant;

(5) to establish procedures for consultation with respect to notices received by the Construct-
ing Agency from the Contracting Officer under Article 12(d) of the Government Contract; and

(6) 10 do such other things as are specifically assigned to the Authorized Representatives
during the Construction Period,

(B) The responsibilities of the Awmthorized Representatives after the Completion Date shall be
limited to:

(1) matters pertaining to the collection and payment of the Spaceholder Bond Payments, the
Spaceholder Water Quality Facilities Operation and Maintenance Payments, the Falling Water
Payments and the Supplemental Falling Watcr Payments, to. the extent necessary,;

(2) consultation concerning any policies which might hereafter bs required among the Con-
tracting Officer, the Constructing Agency, the Idaho Power Company and the Spaceholders, or any
of them, concerning operation and maintenance of the Water Quality Facilities and payment of the
costs thereof as provided in the Spacebolder Contracts and the Water Quality Facilities Agreement;
and

(3)  collection of and payment by the Idaho Power Company and the Spaceholders of the fees,
charges and expenses of the Trustee and any paying agent bank contesmnplated in Section 1002 of the
Indenture.

SECTION 6.3. Procedures of Authorized Representatives. The cstablishment of any procedure or

practice and any other action or determination by the Authorized Representatives shall be made by

Ve unanimous agreement fo become effective when signed by each of the Authorized Representatives. The
’ Authorized Bepresentatives shall have no authority to modify any of the provisions of this Falling Water
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Contract, the Spaceholder Contracts, the Government Contract, or the Water Quality Facilities Apree-
ment, nor shall they establish policies, rules, or regulations which are not in accordance with policies,
rules, or regulations established by the Contracting Officer with respect to the construction of the
American Falls Replacement Dam Program or the operation and maintenance of the Replacement Dam,
the Related Facilities or the Water Qualjty Facilities, or which conflict with the approved Plan of
Construction, ‘the Plan of Operation or the Designs and Specifications.

SecTiON 6.4. Continued Respansibility of Constructing Agency. With respect to all matters con-
templated in Article IX hereof, the Constricting Agency shall consult with the Anthorized Representatives
in conmection with the issuance of the Series 1976 Bonds, however, the Constructing Agency shall at ail
times comply with the State Act in the performance of ifs. dutics contemplated hereunder in connection
with the issuance. of the Series 1976 Bonds.

The Constructing Agency shall conform to any public bidding requirements applicable to it in
cannection with the construction of the American Falls Replacement Dam Program.

If, at any ime, it is determined by a court of competent jurisdiction that any responsibilities assigned
to the Authorized Representatives under the provisions of this Falling Water Contract constitute an undue
delegation of power of the Constructing Ageney, action shall be taken by the Constructing Agency, the
Idaho Power Company and the Spaceholders in order to comply with the court determination and, if
legalty permissible and desirable under the determination of the court the Constracting Agency shall be
substituted for the Authorized Representative appointed by the Consiructing Agency,

ARTICLE VI

COORDINATION OF CONSTRUCTION OF REPLACEMENT DAM AND POWERPLANT
AND ASSIGNMENT OF CONSTRUCTION COSTS

SECTION 7.1. Coordination of Construction of Powerplant with Construction of Replacement Dam,
Parsnant to the provisions of Section 4 of the Act of December 28, 1973, the construction of the
Powerplant by the Idaho Power Company shall be such that it is coordinated with the construction of
the Replacement Dam purstant to the approved Plan of Construction, Plan of Operation and the Designs
2pd Specifications. To this end the Censtructing Ageacy and the Jdaho Power Company shall, at the
catliest possible date after the execution hereof and to the extent not theretofore approved, cooperate one
with the other in the submission by the Constructing Agency 10 the Contracting Officer for approval of
the Plan of Construction and the Construction Work Schedule 1o the extent necessary to provide for the
coordination of construction of the Powerplant with the construction of the Replacement Dam.

SECTION 7.2. Constructing Agency in Owner Capacity during Construction. The Constructing
Agency, in accordance with the provisions of the Act of December 28, 1973, and the Government
Contract, shall act in the capacity of owner of the Replacement Dam, the Related Facilities and the Water
Quality Facilities during the Construction Period and in such capacity shall have and exercise all owner-
ship responsibilities with respect thereto, except as provided by Article 13(c) of the Government Contract,
votil the United States shall take title thereto as contemplated in Article 14 of the Government Contract.

Section 7.3. Construction Engineer. During the Comstruction Period and the period of con-
struction of the Powerplant the Constructing Agency and the Idahe Power Company shall each retain on
a continuons basis as a construction engineer, an Independent Engineer of national reputation, Tecognized
for knowledge, skill and experience in the-design and copstruction of major dams and hydroelectric facili-
ties, except that in lien of an Independent Engineer Idaho Power Company may use its own engincering
staff for such purpose.

SecTionN 7.4, Books and Records; Federal Power Commission Reguirement. The Authorized -

Representatives shall administer the maintenance 2nd preservation, by the Constructing Agency of appro-
priate records and books of account, containing detailed entries of the Cost of Construction and, where
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applicable to the canstruction of the American Falls Replacement Dam Program, of appropriate records
and books of account of the Tdaho Power Company contzining detailed entries of all costs of engineering,
financing and constructing the Powerplant. Accounting for all of such costs shall be in accordance with
the requirements of the Federal Power Act, if any, and the requirements of the Federal Power Commis-
sion (presently FPC Form No. 6), as such requircments may be modified by the Federal Power Com-
mission from time to time, The basic records and documents shall be made available to the Authorized
Represcntatives, to the Contracting Officer, and to the Federal Power Commission for inspection during
regular business hours upon reasonable notice and request therefor,

SgcTion 7.5, Assignment of Facilities of the American Falls Replacement Dam Program. The
Constructing Agency shall be responsible for the Cost of Construction of the Ametican Falls Replacement
Dam Program. In order to assist in the coordination of the construction of the Powerplant with ihe
construction of the Americap Falls Replacement Dam Program and with particular reference to the
determination f respective cost responsibilitics as between the Constructing Agency and the Idaho Power
Company, the Cost of Construction of the American Falls Replacement Dam Program shaill be assigned
and prorated as provided in Section 7.9 hercof to the following generally described items:

(A) Land and Land Rights.
(B) Structures and Tmprovements (Recreational Facilitics, Fish and Wildlife Facilities only).

(C) Reservoirs, Dams and Waterways, including penstock gates and facilities on the npstream
side of the Replacement Dam and the penstock cxtending through the Replacement Dam to the
boundzry line on the downstream face of the Replacement Dam.

(D) Roads, Railroads and Bridges.

SecTioN 7.6. Assignment of Powerplant Facilities, The 1daho Power Company shall be responsi-
ble for the cost of construction of the Powerplant as contemplated in this Falling Water Contract. In
order io assist in the coordination of the construction of the Powerplant with the comstruction of the
American Falls Replacement Dam Program and with particular refcrence to the determination of the
respective cost responsibilities as between the Constructing Agency and the Idaho Power Company, the
cost of construction of the Powerplant shall be assipned and prorated as provided in Section 7.9 hercof
to the following generaily described Federal Power Commission Accounts in effcet on January 1, 1970,
as related to hydraulic production plant:

No. 300—Land and Land Rights
No, 331—Structures and [mprovements (all except Recrcational Facilities and Fish and
Wildlife Facilities).

No. 332—Rescrvoirs, Dams and Waiterways {only penstock and watcrways downstrezm from
the boundary Jine on the downstream face of the Replacement Dam).

No. 333—Waterwheeals, Turbines and Generators.

No. 334—Accessory Electric Equipment, imcluding control to intake and slnice gates.
No. 335-—Miscellancous Powerplant Equipment.

No. 397—Communpication Equipment.

SectioN 7.7. Completion Audits. Within ninety (90) days after the Completion Date, the
Authorized Representatives shall be supplied by the Constructing Agency with an audit of the Con-
struction Fund and by the Idaho Powcr Company an audit of construction accounts established by the
Idaho Power Company in conncction with the construction of the Powerplant. The cost of the andit
of the Construction Fund shall be included by the Constructing Agency as a Cost of Construction, The
Idaho Power Company shall be responsible for the cost of the audit of the construction accounts estab-
lished in conmection with the construction of the Powerpiant. Each such audit shall be made by a
firm of independent cerfificd public accountants, licensed, registered and entitied to practice as such
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under the laws of the State of Idaho, A copy of each audit showing the Cost of Construction of the
American Falls Replacement Dam Program and the costs of construction of the Powerplant, in 1casonable
detail, and the amount each party has theretofore paid for such purposes, shall be furnished promptly to
the Constructing Agency, the Idaho Power Company, the Trustee, the Contracting Officer, and the
Spaceholders.

Secrion T.8. Ownership of Powerplant. At 2l times mentioned herein znd after the construc-
tion of the Powerplant by the Idaho Power Company, the ownership of the Powerplant shall be in the
Idaho Power Company in accordance with the provisions of the License.

SECTION 7.9, Initial Assignment of Cost Responsibilities. At the earliest practical date after
the Designs and Specifications are approved by the Contracting Officer and after the final designs and
specifications for the Powerplant are available, the Authorized Representatives, in consultation with
the Independent Engineers, shall identify and assign to the Constructing Agency or to the Idaha Power
Company by the cost accounts described in Section 7.4 hereof, the following:

(A} the work items and quantities of materials and excdvation which are identifiable as
related solely to the cobstruction of thé American Falls Replacervent Dam Program or to the
construction of the Powerplant, and

(B) the work items and quantitics of materials and excavation which are so related both to
the construction of the American Falls Replacement Dam Program and the construction of the
Powerplant as not to be separately identifiable,

The assignment under {B) shall be to the Constructing Agency and the Idaho Power Company in
accordance with criteria mutually agreed 1o by the Authorized Representatives. Such criteria shall be
based on the ratio of cost savings to be derived from the particular item either by the function of the
Replacement Dam or by the function of the Powerplant, if determinable, otherwise equally. The initial
assignment of cost responsibilities shall be reduced to writing and copies shall be supplicd to the
Constructing Agency, the Idaho Power Company, the Contracting Officer, and the Authorized Space-
. holder Representative, Such assignment of cost responsibilities for the Americar Falls Replacement
Dam Program shali not be construed as an allocation of such costs for other than the primary irrigation
purpose and the incidental purposes of the Minidoka Project,

SeEcTioN 7.10. Final Assignment of Cost Responsibilities, Upon receipt from the Secretary of
‘the netice of completion of copstroction of the Replacement Dam, the Related Facilities, and the Water
Quality Facilities as provided for in Article 14(d} of the Government Contract, the Authorized Rep-
resentatives, in consultation with the Independent Engineer, shall review the initial assignment of cost
responsibilities, modify the same to conform to the actual work items and quantities of materials and
excavation in accordance with the criteria Previgusly established pursuant to Article 7.9 hereof, compnie
the actual Cost of Construction of the American Falls Replacement Dam Program which is the
respomsibility of the Comstructing Agency, and to the extent applicable, the actual cost of construction
of the Powerplant which is the responsibility of the Idaho Power Company. The review and modifica-
tion shall alsp take into account any sumns required to be paid by or to the Constructing Agency pursuant
to Section 4 of that certain agreement dated November 21, 1974, between the Constructing Agency and
the State of Idaho providing for the two-lane highway on the crest of the Replacement Dam and the
two-lane highway bridge Tocated immediately downstream from the Replacement Dam. This final
assignment of cost responsibilities shall be reduced to writing and copies supplied to the Constructing
Ageacy, the Idahe Power Company, the Coniracting Officer, and the Authorized Spaceholder
Representative.

Aftcr completion of the above required compitation, the Authorized Representatives shall give
notice to the Constructing Agency of any then unreimbursed costs which were incurred by the Idaho
Power Company and which are assigned pursuant to the final assignment of cost respossibilities, in
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whole or in part, to the Constructing Agency. The Constructing Apency shall therfaupon rei131burse the
Idaho Power Company from the Construction Fund for such costs as are itemized in the notice.

After completion of the mbove required computatioi, the Authorized Representatives shall give
notice to the Idaho Power Company of any then unreimbursed costs which were incurred by the Con-
structing Agency and which are assigned pursuant 10 the final assignment of cost responsibilities, in
whole or in part, to the ¥daho Power Company. The Idaho Power Company shail thereupon reimburse
the Construeting Agency for such costs as are itemized in the notice. Any such reimbursement shall be

deposited into the Construction Fund,

SecTiON 7.11. Arbitration. Any controversy or claim arising out of or relating to any assign-
ment of cost responsibililies pursuant to this Article VII shall be settled by arbitration in accordance
with the Rulcs of the American Arbitration Association, and judgment upon the award rendered by
the arbitrator(s) may be introduced in any court having jurisdiction thercot.

ARTICLE VII

ENGINEERING, FINANCING AND CONSTRUCTION
oF AMERICAN FALLS REPLACEMENT DAM PROGRAM

SECTION 8.1. Cost Estimates: Plans, Designs and Specifications. The Constructing Agency shail
arrange for the preparation of the Plans, Designs and Specifications for sibmission to the Contracting
Officer. The Constructing Agency and the Idaho Power Company shall obtain cost estimates on the
Designs and Specifications based on the initial assignment of cost responsibilities determined as pro-
vided in Section 7.9 hercof, together with such other costs and estimates as are necessary for the Con-
structing Agency and the Tdaho Power Company to make such filings and obtain such approvals, con-
sents and authorizations as may be necessary from any governmental unit, pablic agency or authority
in connection with the construction of the American Falls Replacement Dam Program aod the con-
struction, operation, and maintenance of the Powerplant.

SgcTioN 8.2. Approval of Plans, Designs and Specifications. Pursuant 10 Article 10(b) of the
Government Contract, the Constructing Agency is responsible for the preparation of Designs and Specifi-
cations for the American Falls Replacement Dam Progtam. As a condition precedent to the approval
of the final Designs and Specifications for the construction of the Replacement Dam, the Constructing
Agency must have sabmitted to, and reccived written approval from the Confracting Officer of, a Plan
of Opetation and the Construction Work Schedule. Final Designs and Specifications for any facility
to be constructed or acquired as part of the American Fails Replacement Dam Program may not be
issued by the Constructing Agency until the Contracting Officer has provided written approval thercof.
The procedure for obtaining approval of the final Designs and Specifications whick have not been
‘approved prior to the execution of the Government Contract, is as set forth in Acticle 10(b) of the
Government Contract.

SECTION 8.3. Issuance of Designs and Specifications; Construction Bids; Cost Estimates. Upon
receipt by the Constructing Agency of the written approvals of the various Designs and Specifications
by the Contracting Officer, the Constructing Agency shall issue specifications for the construction of
the American Falls Replacement Dam Program and shall, in the manner then required by law, advertise
for the submission of bids for the construction of the American Fails Replacement Dam Program. As
contemplated in Section 0.1 hereof, the Ideho Power Company shall also Teguest bids for construction
of the Powerplant in accordance with its standard procedures. It mutually acceptable to the Constructing
Agency and the Idaho Power Company, to the cxtent permitted by law, joint bidding for the construction
of the Replacement Dam and the construction of the Powerplant shall be undertaken. After receipt of
bids for the construction of the American Falls Replacement Dam Program and for the construction
of the Powerplant by the rcspective parties hereto, but prior to the sale of the Series 1976 Bonds, the
Authorized Representatives shall cause a final estimate of the Cost of Construction of the American
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Falls Replacement Dam Progrzm and a final estimate of the cost of construction of the Powerplant 10
be prepared. Included in the aforesaid final cost estimate shall be a separate identifiable estimate of
the cost of the Water Quality Facilities 10 be included in the American Falls Replacement Dam Program.

Atfter preparation of the final cost estimate for the American Falls Replacement Dam Program,
the Authorized Representatives shall prepare a schedule setting forth the obligation of the Ydaho Power
Company, of each Spaceholder and, to the extent applicable, attributable to the space of cach Non-
Participating Wateruser, to share in the estimated Cost of Construction of the American Falls Replace-
ment Dam Program?. The schedule shall be approved by the Constructing Agency and shall be filed with
the Idaho Power Company, the Contracting Officer and each Spaceholder.

The Authorized Representatives shall next determine (A) the amount of money representing pre-
payments of Spaceholder obligations ender Article 23 of the Spaccholder Contracts which should be
transferred from the Prepayment Fund to the Construction Fund and (B) the amount of the Series 1976
Bonds which should be issued and the amount of the procecds thereof deposited into the Construction
Fund in order to pay the Cost of Construction. The Authorized Representatives shall thereafter recom-.
mend to the Constracting Agency the amount of the Series 1976 Bonds which should be issued,

After the Constructing Agency has determined the amount of the Scries 1976 Bonds to be issued
as contemplated in Section 9.3 hereof, the Authorized Representatives shall make any necessary adjust-
ments in the schedules above contemplated to be made and shall thereupon give notice to the Contracting
Officer, in accordance with Article 15(a) of the Michaud Division, Fort Halt Indian Reservation
Spaceholder Contract, of the payments which will be due thereunder. The Constructing Agency shall,
on or prior to the date of delivery of the Series 1976 Bonds, transter from the Prepayment Fund to the
Construction Fund the amonnt above. computed by the Authorized Representatives which is attributeble
to Spaceholders prepayments.

1'(A) The obligation of the Idaho Power Company 1o share in the estimated cost of the American
Falls Replacement Dam Program shall be equal to the sum of:

(1) $19,550,000,
(2} the estimated cost of the Water Quality Facilities determined under the provisions of this
Section 8.3, and

(3) .486405 (see Section 9.7 hereof) times the amount by which the total estimated cost of
the American Falls Replacement Dam Program exceeds $38,000,000,

(B} The obligation of each Spaceholder and, to the extent applicable, attributable to the space of
each Non-Participating Wateruser, to share in the estimated cost of the Amecrican Falls Replacement Dam,
Program shall be computed in accordance with the following formula:

where:
8P = the Waterusers share of the estimated cost of the American Falls Replacement Dam
Program
P — 2 Wateruser’s percentage of total space
C = $38,000,000, Jess $19,550,000 and the estimated cost of Water Quality Facilities
A — the estimated cost of American Falls Replacement Dam Program over $38,000,000
B = Idaho Power Company’s share of the estimated cost of the American Falls Replacement
Dam Program over $38,000,000
then:
SP - p(C+H (A—B))
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SecTioN 8.4. Cost of Construction. The Cost of Construction of the American Falls Replace-
ment Dam Program shall consist of:

(A) payment of principal of and interest on outstanding Interim Notes, if any, issued by the
Constructing Agency pursuant to the authority contained in the State Act, and

(B) payments made under Section 602 of the Indenture for:
(1) payment of the initial or acceptance fee of the Trustee;

(2) payment to the Constructing Agency, Waterusers, of Tdaho Power Company, as the
cast may be, of such amounts, if any, as shell be necessary o reimburse the Constructing
Agency, Waterusers, or the Idaho Power Company in full for advances and payments made or
costs incurred by them or any of them, prior to or after the execution of this Falling Water
Contract, for expenditures in connection with the construction of the American Falls Replace-
ment Dam Program, inchuding, but not limited to preparation of the Plans, Designs and
Specifications and review thereof by the Contracting Officer;

(3) all costs representing interest on advancements made in connection with the con-
struction of the American Falls Replacement Dam Program prier to the sale of the Series
1976 Bonds;

(4) payments to the Contraciing Officer for costs incurred in reviewing the Plans, Designs,
Specifications and for costs incurred pursuant to Article 20(a) of the Government Contract in
reviewing the construction of the American Falls Replacement Dam Program; costs for the
obtaining of any insurance policy or palicies by the Constructing Agency during the Construc-
tion Period; and costs related to the obtaining of all real and perscnal properties deemed neces-
sary in connection with the construction of the American Falls Replacement Dam Program by
the Constructing Agency, or any onc or more of said expenditures;

(5) payment for labor, services, materials and supplics used or furnished in site improve-
ment and in the construction of the American Falls Replacement Dam Program, all as provided
in the Plans, Designs and Specifications, payment for the cost of the construction, acquisition
and installation of utility services or other facilities, and all real and personal property deemed
necessary in connection with the construction of the American Falls Replacement Dam Program
and payment for the miscellaneous expenses incidental to any thereof, including the premium
on any surety bond;

(6) payment of sums due to the State of Idaho pursuant to that certain agrecment dated
November 27, 1974, between the Constructing Agency and the State of Idaho providing for
the two-lane highway on the crest of the Replacement Dam and the two-lane highway bridge
located immediately downstream from the Replacement Dam;

(7) payment of the sums contemplated in Sections 1 and 3 of that certain agreement
dated July 2, 1974, between the Constructing Agency and the Idaho Fish and Game Depart-
ment with respect to the Recreation and Fish and Wildlife Mitigation Facilities;

(8) payment of audit fees and expenses for maintenance of records required to be kept
hereunder, and of the fees, if any, for architectural, engineering and supervisory services with
respect to the construction of the American Falls Repiacement Dam FProgram;

() compensation to be paid to the Authorized Constructing Agency Representative and
the Authorized Spaceholder Representative in connection with the performance of their duties
and the reimbursement of their expenses incurred in connection with such duties;

(10) payment of expenses incurred in secking to enforce any remedy against any con-
tractor or subcontractor in respect of any default under a contract relating to the coastruction
of the American Falls Replacement Dam Propram;
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(11) payment of costs of issuance of the Bonds, and Interim Notes, any necessary litiga-
tion and confirmation proceedings, and the obtaining of all necessary permits and Tulings;

(12) payment of the legal, accounting and underwriting fees and expenses and printing
and engraviag costs, including fees of rating apencies, incurred in connection with the authoriza-
tion, sale and issvance of the Bonds and Intertm Notes, the preparation of this Falling Water
Contract, the Government Contract, the Spaceholder Contracts, the Water Quality Facilities
Agreement, and the Indenture;

(13) payments zequired to be made pursuant to Article 17(g) of the Government
Contract; and

{14) payment of any other costs and expenses relating to the construction of the Ameri-
can Falls Replacement Dam Program which would constitate a cost or cxpense for which
moneys in the Construction Fund may be used under the Act of December 28, 1973, the
State Act and the Indenture, including fees and expenses of the Trustee during the Construction
Period.

SECTION 8.5. Award or Rejection of Construction Bids. If, in accordance with Section 8.3
hereof, joint bidding for the construction of the Replacement Dam and the construction of the Powerplant
is undertaken by the Constructing Agency and the Idaho Power Company, each of the Authorized Repre-
sentatives must concur in the award of any contract for construction or the purchase of equipment. If
separate construction coniracts are to be entered into for the construction of the Replacement Dam and
the construction of the Powerplant, each of the Authorized Representatives must concur in.the award of
the contract for the constraction of the Replaccment Dam and in the award of the contracts for the
parchase of equipment for the Replacement Dam; however the Authorized Constructing Agency Repre-
sentative and the Authorized Spaceholder Representative need not concur in the award of contracts for
the construction and equipping of the Powerplant. Nothing contained in this Falling Water Contract shall
prevent the Board from cxercising its discretion and rejecting any and all bids pertaining to the con-
straction of the American Falls Replacement Dam Program or the purchase of equipment in connection
therewith, and readvertising for bids,

SECTION B.6. Recomputation of Obligations. ¥ the amounts deposited into the Constroction
Fund pursuant to Section 8.3 hereof are or will be insufficient to pay in full the total Cost of Construction
of the American Falls Repiacement Dam Program, the Authorized Representatives shall from time to
time revise the estimated Cost of Constriction and determine the additional amounnts necessary to be
deposited info the Construction Fund from the Frepayment Fund and from the proceeds of Additional
Bonds in order to pay the total revised Cost of Construction. The Constructing Agency shall, to the
extent necessary, issue Additional Bonds as permitted under Section 207 of the Indentere for completion
purposes and as contemplated in Sections 9.10 and 9.11 hereof.

In the event Additional Bonds need only be issued pursvant to Section 9.10 hereof within the initial
authorization, the Authorized Representatives shali recompute the obligation of the Idaho Power Com-
pany, of each Spaceholder and, to the extent applicable, attributable to the space of each Non-Participat-
ing Wateruser, based on the revised Cost of Construction of the American Falls Replacement Dam
Program and shall prepare a revised schedule of such obligations showing the increase over the initial
determination for each.! Such schedule of ob igation shall be approved by the Constructing Agency
and shall be filed with the Idaho Power Company, the Contracting Officer and each Spacehoider. The
Construeting Agency shall, on or prior to the date of delivery of the Additional Bonds transfer from the

1 The respective obligations of the Jdaho Power Company, each Spaceholder and, to the extent
applicable, attributable to the space of each Non-Participating Waterusers, to- pay the revised cost, shall
be computed according to the computation set forth in Section 8.3 hereof, but substituting for the words
“estimated cost” the words “revised cost™ wherever they appear in the description of the computation.
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Prepayment Fund to the Construction Fund the amount above computed by the Authorized Representa-
tives which is atiributable to Spaceholder prepayments. The Authorized Representatives shall also notify
the Contracting Officer to increase the payments under thie Michaud Division, Fort Hall Indian Reserva-
tion Spaceholder Contract accordingly. .

1n the event it is determined necessary to issue Additionsl Bonds pursuant 1o Section 9.11 hereof in
excess of the initial authorization, and appropriate supplements to this Falling Water Contract and the
Spaceholder Contracts are entered into, the Anthorized Representatives shall recompute the obligation
of the Idaho Power Company, of each Spaccboldér and, to the extent applicable, attributable to the
space of each Non-Participating Wateruser, in accordance with the principles of allocation of responsi-
bility for the payment of the total Cost of Construction of the American Falls Replacement Dam Program
in excess of the initial authorization set forth in Section .11 hereof and shali prepare a schedule showing
the respective obligations in accordance therewith. Such schedule shall be consistent with the supple-
ments to Spaceholder Contracts and the Falling Water Contract contemplated to be executed in Section
9.11 hereof, shall be approved by the Constructing Agency, and shall be filed with the Idaho Power
Company, the Contracting Officer and each Spaccholder.,

SecyioN 8.7. Computation of Actual Cost of Construction. 'The Authorized Representatives,
after computing the actual Cost of Construction as contemplated in Section 7.10 hereof, shall compuie
the obligations of Idaho Power Company, of gach Spaceholder and, to the extent applicable, attributable
to the space of each Non-Participating Wateruser, to pay the actual total Cost of Construction. If Addi-
tional Bonds are not issued umder Section 9.11 hereof in excess of the initial authorization, then such
obligations shall be computed in accordance with the computation set forth in Section 8.3 hereof, but
substituting for the words “estimated cost” the words “total cost” wherever they appear in the descrip-
tion of the computation. If Additional Bonds are issued under Section 9.11 hereof in excess of the
imitial authorizetion, then such compuiation of the respective obligations shall be made in accordance
with the provisions of Section 8.3 hereof as above modified and sopplemented by the principles of allo-
cation of the total Cost of Construction of the American Falls Replacement Dam Program set forth in
Section 9.11 hereof and in any supplements to this Falling Water Contract and the Spaceholder Contracts.
A schedule showing the final cbligation of each to pay the acteal total Cost of Construction shall be
prepared, approved by the Constructing Agency and filed with the Idaho Power Company, the Con-
tracting Officer and each Spaceholder. The Authorized Representatives shall then determine what sums,
if any, should be retained in the Construction Fund in order to complete the American Falls Replace-
ment Dam Program.

After the determination of the amounts needed to be retained in the Construction Fund in order
to pay any Cost of Construction not then due and payable, the Constructing Agency shall cause a certifi-
cate to be filed with the Trustee pursuant to the provisions of Section 603 of the Tudenture conceming the
completion of the American Falls Replacement Dam Program. Such certificatc shall direct the Trustee
to dispose of any balance remaining in the Construction Fund, other than the amounts to be retained by
the Trustee as pravided in the certificate, as follows:

(A) That portion of the sums remaining in the Construction Fund attributable to prepayment
by Spaceholders of their obligations under the Spaceholder Contracts shall be returned by the
Trustee to the Spaceholders which made such prepayments in accordance with the percentage of
active storage capacity of each such Spaceholder; and

(B) That portion remaining in the Construction Fund attributable to Spaceholders who elected
to pay annual Spaceholder Bond Payments or to Idaho Power Company shall be transferred by the
Trustee to the Bond Fupd.

The Authorized Representatives shall also make a separate computaticn of the actual Cost of Con-
strnction, according to the assipnment of such costs, of the Water Quality Facilities. This computation
shall be filed with the Idaho Power Company, the Contracting Officer, and the Constructing Agency so
that the computation contemplated to be made under paragraph 11 of the Water Quality Facilities Agree-
ment can be completed by the Constructing Agency and the Ydaho Power Company.
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Any insurance rebates or dividends arising from policies 1aken out by the Constructing Agency in
conneetion with the American Fails Replacement Daim Program shall, when received, be deposited into
the Construction Fund. If any such rebates or dividends are recejved by the Constructing Agency subse-
quent to the closing of the Construction Fund, such rebates and dividends shall be distributed to the
Spaceholders and the Idaho Power Company as their interests then appear.

ARTICLE IX
IsSUANCE OF CONSTRUCTENG AGENCY Bonps

SECTION 9.1. Bonds; Source of Payment. 1In order to provide funds for payment of all or part
of the Cost of Comnstruction of the American Falls Replacement Dam Program as set forth in Section 8.4
hereof, the Constructing Agency agrees that it will use its best efforts, at one time or from time to time,
to sell and cause to be delivered to the purchasers thereof, one or more series of its Bonds in the principal
amounts determined as provided in Sections 9.3, 9.10 and 9.1! hereof,

The Bonds shail be issued by the Constructing Agency pursuant to the provisions of the State Act
then in force, and shall be payable solely from the special fund contemplated to be established in the
State Act (Section 43-2201(D), Idaho Code).

SECTION 9.2. Interim Notes: Idaho Power Company Guorantee of Interim Nofes. Either at or
before the time the estimated Cost of the Construction of the American Falls Replacement Dam Program
has been determined pursvant to Section 8.3 hereof, the Board, pursuant to the provisions of the State
Act (Section 43-2202, Idaho Code), may determine it to be advisable and to be in the interests of the
Constructing Agency 1o borrow funds temporarily in advance of the permanent finanéing for the payment
of all or part of the Cost of Construction of the American Falls Replacement Dam Program by the
issuance of one or more series of Interim Notes of the Constructing Agency. Such Interim Notes shall
be issued, soid and delivered from time to time and shall be secured as provided in the State Act (Section
43-2202, 1daho Code), and the proceeds thereof shall be deposited in a fund in the hands of a bank or
trust company doing business in the State of ldaho, to be disbursed by the Constructing Agency for the
purposes specified in Section 8.4 hereof.

The Constructing Agency and the Idaho Power Company recognize that in order to meet the
Construction Work Schedule for the American Falls Replacement Dam Program, it may be necessary to
issue Interim Notes prior to the fime that the Constructing Agency covld market its Series 1976 Bonds,
The Idaho Power Company, therefore, agrees that, in order to improve the marketability of any Interim
Notes issued by the Constructing Agency, and in order to reduce the costs of borrowing represented by
such Interim Netes, it will, with the consent of all regulatory agencies having jurisdiction over the Idaho
Power Company for sach purpose, whether state or Federal, and with the consent of all mortgage,
indenture or other Jien holders whose contracts or agreements with the Idaho Power Company require
such consent for such purpose, simultancously with the issuance of any Iaterim Notes by the Construct-
ing Ageney, to the issuance of which Iriterim Notes, the Idaho Power Company shall have prior thereto
indicated its approval in writing, execute a Buaranty agreement to the purchasers of such Interim Notes,
Under the terms of the guaranty agreement the Idaho Power Company shall unconditionally guarantee
to the holders at any time, and from time to time, of the Interim Notes of the Constructing Agency (a)
the full and prompt payment of the principal of any Interim Note when and as the same shall become due,
whether at the stated maturity thereof, by acceleration, or call for redemption or otherwise, and (b) the
full and prompt payment of any interest on any Interim Note when and as the same shall become due, and
shall agree to pay all expenses and charges (inchuding court costs and attorneys’ fees) paid or incurred
by the helders of the Interim Notes in collecting any of the payments so guaranteed or in enforcing the
guaranty agreement by the holders of the Interim Motes.

SecTioN 9.3. Determination of Details of Falling Water Payments, Spaceholder Bond Payments
and Amount and Term of Series 1976 Bonds.  After the estimated Cost of Construction of the American
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Falls Replacement Dam Program shall have been determined as provided in Scction 8.3 hereof and the
Authorized Representatives shall bave recommended to the Board the amount of the Series 1976 Bonds
to be sold, the Board, in consultation with the Authorized Representatives, shall then determine the date
upon which the first Installment of Falling Water Payments will be made and the date upon which the
first Spaceholder Bond Payments will be made, the date from which interest shall be deemed 1o accrue
on the Falling Water Payments and the date from which interest shall be dcemed to accrue on the
Spaccholder Bond Payments. The Board in fixing the date upon which the first Installment of the Falling
Water Payments will be made shall to the extent practicable provide that the date of the first Instailment
shall be not more than twelve {12) months from the date of the Series 1976 Bonds. The last Installment
shall be forty (40) years from the year in which the Series 1976 Bonds first begin to mature either by
their terms or by option of redemption from a sinking fund. The dates and texrms of the Spaccholder Boad
Payments fixed by the Board shall conform to those specified for the Falling Water Payments, taking into
account the applicable provisions of the Spaceholder Contracts providing for the payment of the Space-
holder Bond Payments on April | of each year. The Board shall fix the due date of the Installments of
the Falling Water Payments so that such payments shall become due and payable by the Tdaho Power
Company on the first day of the month preceding the date on which principal on the Series 1976 Bonds
will fall due if such Installments are to bz paid annually or on the first days of the months preceding the
dates on which intcrest and principal, or interest alone, will falf duc if such Installments are to be paid
semi-annually.

The Board shall then determine the term of the Series 1976 Bonds, which term shall not exceed the
maximum term specified in the proceedings taken in connection with the issnance of the Bonds and which
shall be coordinated with the dates upon which the Installments of the Falling Water Payments and the
Spacehoider Bond Payments will be made,

The Board shall thereupon fix the amount of the Series 1976 Bonds, which amount, within the
Bond authorization, shall be sufficient, together with any prepayment of obligations under Spaceholder
Contracts to be transferved into the Construction Fund from the Prepayment Fund to pay the estimated
Cost of Construction of the American Falls Replacement Dam Program, and sufficient to pay, as to both
principal and interest, any of the [nterim Notes which shall have been issued by the Constructing Agency
for such purposes pursuant to the applicable provisions of the State Act and which will be ouistanding
on the date of delivery of the Serics 1976 Bonds. Tn determining the amount of the Series 1976 Bonds or
of any Additional Bonds fo be issued, the Constructing Agency shall increase the obligation of Idaho
Power Company, determined under the provisions of Article VIII hereof, by the amount necessary to
round off the toral amount of Series 1976 Bonds or Additional Bonds to be issued to the mext highest
$5,000.

SecTion 9.4. Details of Series 1976 Bonds, After the amount and term of the Scrics 1976
Bonds shall have been determined by the Board, the Board shail thereupon fix' the various details of
the Series 1976 Bonds, including the date, maturity or maturities, sinking funds, serial or term nature,
and option of redemption. In determining the date of the Series 1976 Bonds, the date upon which the
first interest on the Series 1976 Bonds will become payable, the date upon which the first principal of
the Series 1976 Bonds will become due, the maturity schedule or sinking fund of the Series 1976 Bonds,
the redemption features of the Series 1976 Bonds, the Board shall take into account the requirements
of Section 9.3 hereof with respect to the details of the Falling Water Payments and of the Spaceholder
Bond Payments. Copies of the Indenture shail then be prepared in final form for execution. Such
changes may be made in the February 1, 1976 draft of the Indenture which do not conflict with the
provisions of this Falling Water Contract, the Spaceholder Contracts, the Government Contract, the
Act of December 28, 1973, or the State Act and which are apreed to by the Constructing Apency and
the Tdsho Power Company, and bond counsel to the Constructing Agency-in connection with the issuance
and sale of the Series 1976 Bonds.

SECTION 9.5. Oplion of Redempilon of Serles 1976 Bonds. The Constructing Agency agrees
that the Tndenture shall provide that the Series 1976 Bonds shall be subject to redemption in whole or
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in part at any time from and after ten (10) years from the date of the Series 1976 Bonds and at such
premium or premivms which shall be established by the Board pursuant to the provisions of Section 9.4
hereof. If the Series 1976 Bonds are issued as term obligations with a mandatory sinking fund, the Serics
1976 Bonds shall also be made subject to redemption in part on interest payment dates from the sinking

— fund established in the Indenture

SECTION 9.6. Sale of Series 1976 Bonds. After the details of the Series 1976 Boads shall have
been fixed 'and determined by the Board as herein coutempiated, and after the form of the Indenture
shall have been agreed upon, the Constructing Agency shall sell the Series 1976 Bonds in such manner
and at such price or prices as shall be determined by resolution of the Roard, pursvant to the provisions
of the State Act then in force. Prior to any offering of the Series 1976 Bonds the Constructing Agency
shall obtain the opinion of bond counsel that interest on the Series 1976 Bonds will be excludable from
Federal gross income taxes under the provisions of the Internal Revenue Code in effect pn the date of
the offeriug. No proposal or bond purchase agreement for the purchase of the Series 1976 Bonds shall
be accepted or entered into by the Constructing Agency unless the Board shall determine and find that
the proceeds of the Falling Water Payments together with the Spaceholder Bond Payments, computed
as provided in Section 9.7 hereof, will be sufficient to pay the principal of and interest on the Series 1976
Bonds as the same shall fall dae, Therzafter the Board shall complete the blanks in the Indenture and
shall cause the Indenture to be executed by its duly authorized officers and the Trustee, Nothing con-
tained in this Failing Water Contract shall prevent the Board from exercising its discretion and rejecting
any-and all proposals for the purchase of the Bonds, and advertising for bids or seeking new proposals
for the purchase of the Bonds. .

SecTION 9.7. Computation of Falling Water Payments and Spaceholder Bond Payments. The
Falling Water Payments and the Spaceholder Bond Payments shall be calculated by the Authorized
Representatives in accordance with the provisions of this Section 9.7. A schedule of the annual combined
principat and interest requirements on the Series 1976 Bonds shall be prepared. The annual Instaliments
of the Falling Water Payments shall consist of that portion of the annual combined principal and interest
tequirements on the Series 1976 Bonds as is represented by the proportion of the total of (A), (B) and
(C) below to the principal amount of the Series 1976 Bonds:

(A) 319,550,000,

{B) the estimated cost of the Water Quality Facilities determined under the procedures of
Section 8.3 hereof, and

(C) .486405' times the amount by which the sotal estimated cost of the American Falls
Replacement Dam Program exceeds $38,000,000.

1 The 486405 is computed according to the following formula:

(i) Where .026471 equals the portion of total active storage capacity of Idaho Power Com-
pany in the Replacement Dam as a Spaceholder;

(ii) Where B equals the Idaho Power Company portion of the excess above $38,000,000 of
the total estimated cost of the American Falls Replacement Dam Program in addition to its payment
as a Spaccholder; and

(iii) Where A equals the cost of the American Falls Replacement Dam Program in excess of
$38,000,000:

B -} 026471 (A-B) = .5A
9735298 — .473529A

473529 .
B ~ graiggA — -486405A

34



The balance of the annnal combined principal and interest requirements on the Series 1976 Bonds, after
the deduction of the Falling Water Fayments, shall constitute the annual Spaccholder Bond Payments,
and shall be used by the Authorized Representatives in calculating the Schedule of Spacehoider Bond
Payments for each of the Spaceholders which did not prepay its obligation as permitted in Article 23
of the Spaceholder Contracts and attributable 1o the space of each Non-Participating Wateruser 1o the.
extent applicable.

SECTION 9.8. Schedules of Falling Water Payments and Spaceholder Bond Payments. After the
receipt of a proposal for the purchase of the Series 1976 Bonds and the execution of a bond purchase
agreement, but befors the delivery of the Series 1976 Bonds to the Underwriters, the Authorized Repre-
sentatives shall calculate the details of the Falling Water Payments and the Spaceholder Bond Payments
and shall prepare the Schedule of Falling Water Payments and the Schedules of Spaceholder Bond Pay-
ments, and the percentage of the fees, charges and expenses of the Trustee and amy paying agent bank
for which each Spaceholder and the Idaho Power Company is responsible. Schedules of Spaceholder
Bond Payments shall also be prepared with respect to the space attributable to Non-Participating
Waterusers.

Each schedule shal be approved by the Trustee and shall be filed with the Trustee, the Idaho Power
Company, the Contracting Officer and the Construeting Agency. Each Spaccholder which did not prepay
its obligation shall be furnished with its applicable Schedule of Spacehclder Bond Payments. When the
Schedule of Falling Water Paymenis and the Schedules of Spaceholder Bond Payments have been
approved by the Trustce and filed as contemplated herein, each schedule shall be cenclusively binding
on the 1daho Power Company and each Spaccholder.

Tn the event the Constructing Agency issues Additional Bonds, either under the provisions of Section
9.10 or Section 9.F1 hereof, the Authorized Representatives shall prepare a supplemental Schedule of
Falling Water Payments and supplemental Schedules of Spaceholder Bond Payments for each Space-
holder which does not prepay its cbligation and for the space attributable to Non-Participaling Water-
users, in accordance with the calculations contemplated to be made by the Authorized Representatives in
Section 9.10 and Section 9.11 hereof, Such supplemental schedules shall be approved by the Trustee,
shall be filed and become conclusive as above provided with respect to the original schedules.

SEcTiON 99. Delivery of Series 1976 Bonds; Disposition of Proceeds. After the acceptance of
the proposal of the Underwriters for the purchase of the Series 1976 Bonds and the execution of a boad
purchase agreement with respect thereto, the acceptance of the bids for the copstruction of the Replace-
menl Dam and the execation of the contracts for the construction of the Replacement Dam, the Series

2 Such calculation shall be made under the following formula:

where:!

DS — each annual combined principal and interest requirement

DSsp — the amount of each anmval combined principal and intcrest requirement attributable
to non-prepaid space
total percentage of the active storage capacity antdibutable to non-prepaid space
the percentage of total storage capacity of a Spaceholder which did not prepay or
attributable to a Non-Participating Wateruser (p — P)
100% = P
the total amount to be paid by each Spaceholder which did not prepay or attributable
to the space of each Non-Participating Waterusers (S == DSsp)

Il

e
I

wn R
o

then:
§ = (K)(p)(DSsp)
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1976 Bonds shall be delivered in accordance with the requirements of the bond purchase agreement for
the purchase of the Series 1976 Bonds to be entered into between the Constructing Agency and the
Underwriters, and the proceeds thereof shall be deposited in the Bond Fund and the Construction Fund,
pursuant to Sections 601 and 602 of the Indenture, and disbursements shall be made from the Construe-
tion Fund, in accordance with the provisions of Section 602 of the Indenture, The Constructing Agency
and the Idaho Power Company agree to cooperate, one with the other, in fumishing the Trustee with the
documents referred to in Section 602 of the Indenture that are required to cffect payments out of the
Construction Fund.

SecTioN 9.10. Issuance of Additional Bonds Within Initial Authorization for Completion. 1t is
intended by the Constructing Agency that an amount of Bonds has been anthorized znd will be issued
which will be sufficient, together with any prepayments, to pay the total cost of the American Falis
Replacement Dam Program. If itis determined necessary, subsequent to the issuance of the Series 1976
Bonds, to issue all or part of the balance of any of the initially authorjzed but as then unissued Bonds in
order to complete the payment of the total cost of the American Falls Replacement Dam Program, the
Constructing Agency will, to the extent then jegally permitted, issue and sell a series of Additional Bonds
as permitted under Section 207 of the Indenture for completion purposes. In the event the balance of the
initially authorized Bonds is issued, the apnual Installments of the Falling Water Payments shall be
increased by that portion of the annual combined principal and interest requirements on such series of
Additional Bonds as is represented by the proportion of the total of (A) and {B) below (but as to each
only to the amount of any initially authorized but as then unissued Bonds) fo the pimcipal amount of
stich series of Additional Bonds:

(A} any increased cost of the Water Quality Facilities determined under the procedures of
Section 8.7 hereof over the cstimated cost thercof determined under the procedures of Section 8.3
hereof, and

(B) 486405 (see Section 9.7 hercof) fimes the amount by which the total cost of the Ameri-
can Falls Replacement Dam Program determined under the procedures of Section 8.7 hercof less
the increased cost of the Water Quality Facilities included in (A) above exceeds the higher of (1)
the estimated cost of the American Falls Replacement Dam Program determined under the proce-
dures of Section 8.3 hereof or {2) $38.000,000.

The Spaceholder Bond Payments shall be increased in ap amount sufficient to pay the balance of the
annual combined principal and interest requircments on such series of Additional Bonds not returned
pursuant to the increased Falling Water Payments, The calculation of such increases shall be in accord-
ance with the formula set forth in Section 9.7 hereof. No such Additional Bonds shall be ssued unless
the Constructing Agency shall receive a written opinion by an attorney or firm of attomeys of recognized
standing on the subject of municipal bonds to the effect that the cxemption from Federal income tax of
interest on the Series 1976 Bonds and any series of Additional Bonds theretofore issued will not be
affected by the issuance of such series of Additional Bonds then being issued.

SecTioN 9.11, Issuance of Additional Bonds in Excess of the Initial Authorization for Completion.
If the amount of the Bonds which has been initially authorized together with any prepayments, is not
sufficient to complete the payment of the total cost of the American Falls Replacement Dam Program and
therefore it is determined necessary for the Constructing Agency to issue and sell a series of Additional
Bonds as permitted under Section 207 of the Indenture for completion purposes in excess of the Bonds
initially authorized to be issued, the Constructing Agency will, to the extent then legally permitted, issue
and sell Additional Bonds in excess of the initial authorization under the conditions set forth in this
Section 9.11:

{A) I the amount of such series of Additional Bonds is determined to be $1,000,000 or less,
the Idaho Power Company shall enter into a supplement to this Falling Water Contract pursuant to
which the annual Installments of the Falling Water Payments shall be increased by an amount
pecessary to pay principal of and interest on such series of Additional Bonds,
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(B) If the amount of such seres of Additional Bonds is determined to be an amount over

$1,000,000 but not over $2,000,000:

(1) the Idaho Power Company shall enter into a supplement to this Falling Water Con-
tract pursuant to which the anmual Installments of the Falling Water Payments shall be
increased by an amount sufficient to pay that portion of the annual combined principal and
interest requirements on such series of Additional Bonds as is represented by the proportion
of the total of (a) 2nd (b) below to the principal amount of such series of Additional Bonds:

(a) $1,000,000, :

(b) the remaining increased cost, if any, of Water Quality Facilities determined
under the procedures of Section 8.7 hereof over the estimated cost thereof deternined
under the procedures of Section 8.3 hereof, which is in excess of the total of (i) the
increased cost of the Water Quality Facilities provided for in Section 9.10(A) hereof
and (ii) $1,000,000; and
(2) supplements to Spaceholder Contracts shal} be execnted pursuant to which increased

Spaccholder Bond Payments will be made by Spaceholders, other than Idaho Power Company,

which did not prepay their obligations, in an amount sufficient to pay the balance of the annual

combined principal and interest requirements on such series of Additional Bonds not returned

pursuant 1o this Falling Water Contract as so supplemented.

(C) 1If the amount of such series of Additional Bonds is determined to be an amount aver
$2,000,000:

(1) the Idgho Power Company shall enter into a supplement to this Falling Water Con-
tract pursuant to which the annual Installments of the Falling Water Payments shall be
increased by an amount sufficient to pay that portion of the anmual combined principal and
interest requirements an such series of Additional Bonds as is represented by the proportion of
the total of (a), {b) and (c) below to the principal amount of such series of Additional Bonds:

(a} $1,000,000;

(b) the remeining increased cost, if any, of the Water Quality Facilities determined
under the procedures of Section 8.7 hereof over, the estimated cost thereof determined
under the procedures of Section 8.3 hereof which is in excess of the total of (i) the
increased cost of the Water Quality Facilities provided for in Section 9.10(A) hereof and
(ii) $1,000,000; and

(c) .486405 (sce Section 9.7 hereof) times the amount by which the total cost of the
American Falls Replacement Dam Program determined under the procedures of Section
8.7 hereof less (i) the total increased cost of the Water Quality Facilitics, (ii) the obliga-
tion of Idaho Power Company for other than Water Quality Facilities under Section
9.11(A)" hereof, and (ii) the cbligations of Spaceholders other than Idaho Power Com-
pany under Section 9.11(B)?2, exceeds the higher of (1) the estimated cost of the Ameri-
can Falls Replacement Dam Program determined under the procedures of Section 83
bereof or (2) $38,000,000;

(2) supplements to Spaccholder Contracts shail be executed pursnant to which jncreased
Spaceholder Bond Payments will be made by Spaccholders, other than Idaho Power Company,
which did not prepay their obligations, in an amount sufficient to pay that portion.of the annual
combined principal and interest requirements on such serics of Additional Bonds as is repre~
sented by the proportion of $1,000,000, less the amount determined pursuant to Section
2.13(B) (1} (b)? hereof to the principal amount of such series of Additional Bonds; and

1 Calculated as if $1,600,000 or less Additional Bonds were to be issued in excess of the initial

Vi authorization.
2 Calculated as it $2,000,000 or less Additional Bonds were to be issued in excess of the imitial

authorization.
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{3) supplements to Spacehalder Contracts shall be executed pursuant to which increased
Spaceholder Bond Payments will be made by Spaceholders, including Idaho Power Company,
which did not prepay their obligations, in an amount sufficient to pay that portion of the annual
combined principal and intercst requirements on such series of Additional Bonds as js repre-
sented by the proportion of the principal amount of such seties of Additional Bonds issued in
excess of the injtial authorization, less the amounts computed under Section 9.11(C)(1) and
Section 9.11{C)(2) hereof, to the total principal amount of such series of Additional Bonds,

No such Additional Bonds shal! be issued unless the Constructing Agency shall receive a written
opinion by an attormey or firm of attorneys of recognized standing on the subject of municipal bonds to
the effect that the exemption from Federal income tax of interest on the Series 1976 Bonds and any series
of Additional Bonds theretofore issued will mot be affected by the issuance of such series of Additional
Bonds then being issued.

The principal amounts of multiple series of Additional Bonds whether or not of the initial authori-
zation shall be aggregated for all purposes of the computations required in Scctions 9.10 and 9.11 hereof.

The increased obligations of Spaccholders computed according to (B)(2}, (C)(2) and (C)( 3) of
this Section 9.11 shall be computed for each Spaceholder with the formula set forth in Section 9.7 hereof,

Secrion 9.12. Obligation of Idako Power Company after Initial Series of Bonds. If the Con-'

structing Agency is unable to market a serics of Additional Bonds as contemplated in either Section 9.10
or 9.11, the Constrocting Agency and the Idaho Power Company shall nevertheless use their best efforts,
to the extent then permitted by law, to issue and sell an issue of obligations of the Constructing Agency
which shall be guaranteed as to principal and interest by the Idaho Power Company, to pay such addi-
tional costs of the American Falls Replacement Dam Program which are not in excess of $1,000,000.

It is recognized that, except as specifically. pravided therein, the provisions of Sections 9.10 and 9.11
do not relieve the obligation of the Idaho Power Company to make increased Spaceholder Bond Payments
pursuant to a supplemental Spaceholder Contract, in accordance with s percentage of total active storage
capacity in the Replacement Dam.

SecTion 9.13.  Obligation of Idaho Power Company for Supplemental Falling Water Payments
with Respect 1o Additional Bonds for Completion. i the Constructing Agency shall issue a series of
Additional Bonds, pursuant to the provisions of Section 207 of the Indeniure, as conternplated in Sections
5.10 and 9.11 hereof, for the purpose of paying the costs of completing the construction of the American
Falis Replacement Dam Program not paid from the proceeds of the Series 1976 Bonds, and the Construct-
ing Agency thereafter levies additional Assessments and enters into supplementary Spaceholder Contracts
with the Spaceholders increasing the zmount of Spaceholder Bond Payments obligated to be made to the
Constructing Agency by the Spaceholders for the purpose of repaying the Cost of Construction of the
American Falls Replacement Dam Program, the Idaho Power Company shall be cbligated to make
Supplemental Falling Water Payments representing the obligations of the Spactholders for the increased
amounts if there is a defanlt by any Spaceholder in the payments of sach increased amounts attributable
to such Additional Bonds for completion purposes and shall be entitled to the use of stored water of the
Defaulted Spaceholder in accordance with the provisions of Section 3.4 hereof.

SecTioN 9.14. Refurding Bonds. In the event that it is mutually agreed among the Constructing
Agency, the Idaho Power Company and the Spaceholders obligaled to make Spaceholder Bond Payments
that an attempt shouid be made to anthorize the issuance of Bonds by the Constructing Agency for the
purpose of refunding all of the outstanding Series 1976 Bonds and Additional Bonds, if any, ip accordance
with the State Act (Sections 43-2202 and 43-2203, Idaho Code), as then in foree, the Idaho Power
Company and the Spaceholders obligated to make Spaceholder Bond Payments shall share the costs of
such refunding effort, whether successful or unsuccesstol, in direct proportion to their respective obliga-
tions to pay the annual principal and interest falling due on the Bonds to be refunded.
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ARTICLE X
CONSTRUCTION OF THE POWERPLANT

Secrion 10.1. Idaho Power Company Responsible for Powerplant Construction. The Idaho
Power Company shall be responsible for obtaining the necessary cost estimates, studies, licenses, permits,
plang and specifications, construction contracts and other jtems necessary for the construction of the
Powerplant, pursuant to the Licenss, in coordination with the comstruction of the Replacement Dam,’
including the Plan of Operation and the Construction Work Schedule, so 25 not to impair the efficiency
of the Replacement Dam to serve the other purposes of the Minidoka Project, The ldaho Power Com-
pany shall assume and pay all costs relating to the engincering, construction and equipping of the Power-
plant, including the cost of any waterways or penstocks outside and downstream from the Replacement
Dam as set forth in the approved Plans, Designs and Specifications.

SecTioNn 10.2. Rights of Access to the ldako Power Company for Consiruction, Operation, and
Maintenance of the Powerplani. The Idaho Power Company and its duly authorized ageats shall, with-
out charge, have such rights of access to the Replacement Dam and for ingress and cgress on lands of
the United States adjacent thereto as may be reasonably necessary to coordinate the construction of tha
Powerplant with the construction of the Replacement Dam and, after completion of construction of the
Powerplant, for the proper operation and maintenance of the Powerplant by the Idaho Power Company.

SecTion 10.3. Joint Facilities. Any facilities which are not included in the American Falis Re-
placement Dam Program which may subsequently be required to be constructed, operated or maintained
by the Constructing Agency and the Jdaho Power Company on a joint basis must first be approved by the
Autborized Represcntatives, and the necessary financing, construction, ownership or operation of such
facilities shall be covercd by special agreement between the parties hereto, to be added as an addendum
to this Falling Water Contract, subject to the approval of the Contracting Officer.

SECTION 10.4. Financing of Powerplant by Idaho Power Company. The Tdaho Power Company
agrees that it will finance the construction of the Powerplant and will operate the Powerplant as contem-
plated in this Falling Water Contract, the License, the Government Contract and the Act of December
28, 1973. The preparation of all necessary designs and specifications for the construction of the Power-
plant shall be the responsibility of the Tdaho Power Company.

SECTION 10.5. Liability. The Constructing Agency shall be liable for its own acts and shall not
be Tiable for the acts of others with regard to the construction, operation and maintenance of the Power-
plant or with regard to the financing, construction, operation and maintenance of the American Falls
Replacement Dam Program. The Constructing Agency shall require the contractor or contractors ¢on-
structing the Replacement Dam, the Related Facilities and the Water Quality Facilitics to carry Hability
insurance naming the Idaho Power Company as an additional insured party.

The Idaho Power Company shall be liabie for its own acts and shall not be liable for the acts of
others with regard to the construction, operation and maintenance of the Powerplant or with regard to the
financing, construction, operation and maintenance of the American Falls Replacement Dam Program.
The Idaho Power Company shall require the contractor constructing the Powerplant to carry liability
insurance naming the Constructing Agency as an additional insured parly.

SecrioN 10.6, Payment of Operation and Maintenance Expenses Related 1o Replacernent Dam.
The Idaho Power Company shall pay directly to the Contracting Officer in each year such amounts as
shall represent thirty-three per cent (33% ) of the actual, direct costs of operation and maintenance of
the Replacement Dam, exclusive of the reservoir. Such amounts shall be billed separately annually to
the Idaho Power Company by the Contracting Officer under the same procedures, including examination
of books and records, established for billing the Spaceholder Replacement Dam Operation and Mainte-
nance Payments to the Spaccholders pursuant to the Spaceholder Contracts.
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Section 10.7. Supply of Energy to Operate and Maintain Replacement Dam. As part of the
consideration for the utilization by the Idaho Pawer Company of the Falling Water at the Powerplant for
power generation within the limits specified in the Government Contract and as an additional payment
for the operation and maintenance of the Replacement Dam, the Idaho Power Company shall, at a point
on the line of division of ownership between the Replacement Dam and the Powerplant, which is a point
accessible from the Powerplant, supply the energy required for control of the release of water from the
Replacement Dam and the incidental lighting imruediately adjacent thereto. (exclusive of any highway
and bridge lighting}, at the required voltage and at a frequency of 60 cycles per second.

ARTICLE XI
EvENTs OF DEFAULT AND REMEDIES

SECTION 11.1. Events of Default Defined; Uncontrollable Forces. The following shall be “events
of default” under this Falling Water Contract and the terms “events of defanlt” or “default” shall mean,
whenever they are vsed in this Falling Water Contract, any one or more of the following events:

(2) Failure by the Idaho Power Company to pay all or any part of any Inmstallment of the
Falling Water Payments specified in Section 3. 1 hereof or failure by the Idaho Power Company to
pay all or any part of the Supplemental Falling Water Payments specified in Section 3.4 hereof, at
the times and places specified in this Falling Water Contract and (i) continuation of said failure for
a period of five (5) days after notice by telegram or, if telegraph service is not available, after
notice by mail given to it by the Constructing Agency that the Instaliment or payment referred to
in such notice has not been received, or (if) continuation of said failore for a period of twelve (12)
days, shall constitute an event of defanlt hereunder; or

(b) Failure by the Idaho Power Company to observe and perform any covenant, condition or
agreement on its part to be observed or performed hereunder other than as referred 1o in subsection
(a) of this Section, for a period of ninety (90) days after written notice, specifying such failure and
requesting that it be remedied, given to the Idaho Power Company by the Board or the Trustee,
unless the Board and the Trustee shall agree in wriling to extension of such lime prior to its expira-
tion; or

(e} If the Idaho Power Company shall file a petition in bankruptey or for reorganization or
for an arrangement pursuant to the general bankruptcy act, as amended, or any similar Federal
or state law, or shall be adjudged a bankrupt or become insolvent, or shall make an assignment for
the benefit of its creditors, or shall admit in writing its inability to pay its debts generally as they
become due, or if a petition or answer proposing the adjudication of the Idaho Power Company
a3 a bankrupt or its reorganization under the general bankruptcy act or any similar Federal or state
law shall be filed in any court and such petition or answer shall not be discharged or denfed within
sixty (60} days after the filing thercof, or if a receiver, trustee or liquidator (or similar official) of
the Idaho Power Company or of more than one-third of the property of the Idaho Power Company
shall be appointed in any proceeding or by any Federal or state officer or agency, and shall not be
discharged within sixty (60) days after such appointment; ar

(d) The occurrence of an “event of default” under Section 301 of the Indenture.

The provisions of (b) of this Section are subject to the following limitations: If by reason of
uncontrollable forces the Idaho Power Company is unable, in whole or in part, to carry out its agree-
ments on jts part berein contained, other than the obligations of the Idaho Power Company comained
herein to make the Falling Water Payments and the Supplemental Falling Water Payments, the Idaho
Power Company shall not be deemed in defanit during the continuance of such inability. The term
“uncontrollable forces” shall mean any cause beyond the control of the Idaho Power Company and
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which, by the exercise of reasonable diligence, the Idaho Power Company is unabie to overcome, and
shall include, but not be limited to, an act of God, fire, flood, explosion, earthquake, strike, sabotage,
an acL of the public enemy, civil or military authority, including court orders, injunctions, and orders of
government apencies with proper jurisdiction prohibiting acts necessary to performance hereunder or
permitting any such act only sabject to unreasonable conditions, insurrection or riot, an act of the
elements, failure of equipment, or inability to obtain or ship materials or equipment because of the effect
of similar causes on suppliers or carriers. Nothing contained herein shall be construed so as to require
the Idaho Power Company lo setle any strike or labor dispute in which it may be involved. If the
Idaho Power Company is rendered unable to fulfill any obligation by reason of uncontroflable forces
it shall exercise due diligence to remove such inability with all reasonable dispatch.

SEctioN 11.2. Remedies on Default. Whenever any cvent of default referred to in Section 11.1
hereof shall have happened and be subsisting, the Constructing Agency, or the Trustee on behalf of the
Constructing Agency, may take any one or more of the following remedial steps:

(a) Whenever an event of default hereunder shall have occurred and be continuing, and not-
withstanding the fact that the Constructing Agency ot the Trustec may have some other remedy
herennder or by virtue hereof, to give a notice of intention pursuant to the provisions of Section 14.6
hereof to terminate this Falling Water Contract on a date specified in such notice, which date shall
be not less than thirty (30) days after the date of giving such notice. Jf the ldaho Power Company
is given notice as provided herein, the Tdaho Power Company's interest in, to and under this Falling
Water Contract shall terminate upon the date so specified in said notice, and the Idaho Power
Company thereafter shalt have no right, title or interest in, to or with respect 1o the Falling Water
but Idaho Power Company shall tcmain liable as hereinafter provided.

{b) In the event of any termination of this Falling Water Contract as provided in subsection
(2) above, the Constructing Agency or the Trustee, as provided in the Indenture, shall forthwith,
notwithstanding any other provision of this Falling Water Contract to the contrary, be entitled to
recover from the Idaho Power Company, as and for lguidated damages (in lieu of all other claims
for damages on account of such termination) and not as a penalty, an amount equal to the unpaid
principal amount of the Bonds then outstanding as defined in the Indenture.

(c) Whenever an event of default herennder shall have occurred and be continuing, the
Constructing Agency or the Trustee on behalf of the Constructing Agency, shall have the right,
then or at any time thereafter while any event of default hcreunder shall continue, to request the
Contracting Officer to suspend any and all rights of the ldaho Power Company to the use of the
Falling Water or any water accruing to the storage space of a Defaultcd Spaceholder or of a
Non-Participating Wateruser upon not less than twelve (12} days’ notice. to the 1daho Power
Company given as provided in Section 14.6 hercof. The Contracting Officer, acting with the
consent of either the Constructing Agency or the Trustee, may, without further notice to the
Idaho Power Company, suspend such rights of the Idaho Power Company and grant aoy or
all of the suspended rights to any person for the duration of (he suspension. Idaho Power Company
aprees that, in addition to its other obligations under this Falling Water Contract, upon demand it
will pay to the Trustee, the Constructing Agency and the Contracting Officer all expeases incarred
in connection with such suspension and any grant of the suspended rights to another person, and
that the 1daho Power Company will be and remain liable to make all payments, when due, required
1o be made by the Idaho Power Company hereunder, without regard to any such suspension and
ag if any suspended rights exercised by another person were exercised by the Idaho Power Company.
The Constructing Agency, or the Trustee acting on behalf of the Constructing Agency, shall have
the right from time to time to begin and maintain successive proceedings apainst the Tdaho Power
Company for the recovery of damages or for a sum equal to any and all Installments of the Falling
‘Water Payments and Supplemental Falling Water Payments and any other payments requircd to
be made by the Idaho Power Company pursvant to this Falling Water Contract, and to recover the
same upon the liability of the Idaho Power Company herein provided. Nothing herein contained
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shall be deemed to require the Constructing Agency or the Trustee to defer commencement of any
such proceedings until the end of the Original Term of this Falling Water Contract,

(d) No suspension of any or all of the Idzho Power Company's rights to the use of the
Falling Water under this Faliing Water Contract shall be construed as an clection on the part of
the Construction Agency, the Trustee or the Contracting Officer to terminate the Idaho Power

. Company’s interest in, to and under this Falling Water Contract unless a notice of intention be
given to the Idaho Power Company or unless such termination be decreed at the instance of the
Constructing Agency or the Trustee by a court of competent jurisdiction.

(¢) The Constructing Agency, or the Trustee on behaif of the Constructing Ageacy, may
take whatever action at Jaw or in equity may appear necessary or desirable fo collect the Falling
Water Payments, or the Supplemental Falling Water Payments, or any other ampunts payable by
Ydzho Power Company hereunder, then due and thereafter to become due, or to enforce performance
and observance of any obligation, agreement or covenant of the Idaho Power Company under this
Falling Water Contract.

Any amounts collected pursmant to action taken under this Section shall be paid into the Bond
Fund and applied in accordance with the provisions of the Indenturc,

SECTION 11.3. No Remedy Exclusive. No right or remedy herein conferred upon or reserved
to the Constructing Agency, or to the Trustee on behalf of the Constructing Agency is intended to be
exclusive of any other right or remedy, and each and every right and remedy shall be cumulative and
in addition to any otber right or remedy given hereunder, or now or hereafter legally existing, upon the
oceurrence of an event of default hercunder. The faiture of the Comstructing Agency, or the Trustee
on behalf of the Constructing Agency, to insist at any time upon the striet observance or pesformance
by the Idaho Power Company of any of the provisions of this Falling Water Contract, or to exercise any
right or remedy provided for in this Falling Water Contract, shall not impair any such right or remedy
nor be construed as 2 waiver or relinquishment thereof for the futurc. Reccipt by the Trustee, on-behalf
of the Constructing Agency, of any Falling Water Payment or Supplemental Falling Water Payment
required to be made hereunder with knowledge of the breach of any provisions of this Falling Water
Contract, shall not be decmed a waiver of such breach. In addition fo all other remedies provided in
this Falling Water Contract, the Constructing Agency and the Trustee on behalf of the Constructing
Agency, shall be entitled, to the extent permitted by applicable law, to injunctive relief in case of the
violation, or attempted or threatened violation, of any of the provisions of this Falling Water Contract,
or to a decree concerning performance of any of the provisions of this Falling Water Contract, or to any
other remedy legally allowed to the Constructing Agency or to the Trustee on behaif of the Construcling
Agency.

It any proceeding shall be brought for the enforcement of any right or remedy provided for in this
Falling Water Contraet in which it shall be determined that any event of default hereunder has occurred
and was continuing at the time of commencement thereof, the Idaho Power Company shall pay to the
Constructing Agency or to the Trusteé. on behalf of the Constructing Agency, all expenses incurred in
coanection therewith including, without fimitation, reasonable attorneys’ fees and expenses.

At any e the Trustee on behalf of the Constructing Apency or the holders of the Bonds, is cntitled
to enferce any of the rights or remedies provided for in this Palling Water Contract, it may proceed
either in its own name and as Trostee of an express trust or otherwise fo protect and enforce its rights
and those of the Constructing Agency under this Falling Water Contract, whether or not the Constructing
Agency shall have complied with any of the provisions hereof or procecded to take any action anthorized
or permitted under applicable law. Such rights and remedies as are given the Constructing Agency
hereunder shall also extend to the Trustee, and the Trustee and the holders of the Bonds, subject to
the provisions of the Indenture, shal] be eatitled to the benefit of all covenants and agreements herein
contained.
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SEcrioN 11.4. No Additional Waiver Implied by One Waiver. Any waiver by a party of its
rights with respect to an event of default under this Falling Water Contract, or with respect to any other
matter arising in connection with this Falling Water Contract, shall not be deemed to be a waiver with
respect to any other matter arising i conuection with this Falling Water Contract. No delay in asserting
or enforcing any rights hereunder shall be deemed a wavier of such rights.

ARTICLE XII
SrecIAL COVENANTS

Section 12.1. Compliance with Laws, Rules and Regulations. The Idaho Power Company and
the Constructing Agency agree in the performance of their obligations hercunder io comply fully with
all taws, rules and regulations pertaining to the subject matter of this Falling Water Contract includiag
particnlarly the Federal Power Act, the Idaho Public Utilities Act 2nd the rules and regulations of the
Federal Power Commission and the Idaho Public Utilities Commission, and to the extent that their
operations may be subject to the jurisdiction of any state or Federal regulatory agencies, subject 10 the
terms of all valid and applicable orders of any of such agencies. This Falling Water Contract is subject
to the laws of the State of Idaho and is subject to the approval of any state or Federat regulatory agency
having jurisdiction thereof, The Idaho Power Company agrees to pay any and all costs and expenses
of itself and the Constructing Agency in cflecting compliance with any such laws, rules, regulations and
orders which apply to construetion, operation or maintenance of the Powerplant. Before incurring any
such costs or expenses the Constructing Agency shall consult with the Idaho Power Company.

SECTION 122, No Warranty of Suitability. The Constructing Agency makes no warranty, either
express or implied, as to the Replacement Dam or the Falling Water or that the Replacement Dam or
the Falling Water or the design or the operation of the Replacement Dam will be suitable for Idaho
Fower Company’s purposes or peeds.

Section 12.3. Rights of Access to the Constructing Agency and the United States jor Construc-
tion, Operation, and Maintenance of the American Falls Replacement Dam Program. The Constructing
Agency and the Contracting Officer and their duly authorized agents, shall, without charge, have such
rights of access to the Powcrplant and for ingress and egress on all lands which are within the project
area as defined in the License, as may be reasonably necessary to coordinate the construction of the
Powerplant with the construction of the Replacement Dam, to permit the proper operation and main-
tenance of the Existing Dam during the construction of the Replacement Dam including the interim
operation of the water control structures {as defined in the Government Contract) of the Replacement
Dam at such time during construction that water control at the Existing Dam is transferred to water
control at the Replacement Dam, and wpon substantial completion of the Replacement Dam and Related
Facilities for the proper operation and maintenance thereof by the United States.

The United States shall have the right to utilize without charge in the operation and maintenance
of the Minidoka Preject those lands of the United States which are within the area covered by the Idaho
Power Company’s License for the construction and operation and mainienance of the Powerplant, so
long 2s such use by the United States js not inconsistent with or does not intcrfere with the uses intended
in the Licensc.

SEcTION 12.4. Corporale Existence of Idahe Power Company; Mergers and Consolidation. The
1daho Power Company agrees that during the Original Term of this Falling Water Contract it will main-
tain its corporate existence, will continue to be a corporation ejther organized under the laws of or duly
qualified to do business as a foreign corporation in the State of Idaho, and will not dispose of all or
substantially all of its assets nor cousolidate with nor merge into another corporation unless the acquirer
of its asscts or the corporation with which it shall consolidate or into which it shalt merge shall be a
corporation organized and existing under the laws of one¢ of the States of the United States of America
and shall be qualifisd and admitted to do business in the State of Idaho, shall be or as a result of the
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transaction shall become a public utility, shall have a net worth immediately subsequent to such acquisi-
tion, consolidation or merger at least equal to that of the Idaho Power Company immediately prior to
such aequisition, copsolilation or merger, and shall assume in writing al! of the obligations of the Idaho
Power Company herein,

SEcrion 12.5. Approvals. Whenever under the pravisions of this Falling Water Contract the
approval of the Idaho Power Company is required or the Constructing Agency is required 1o take some
action at the request of the Idaho Power Company, such approval or such request shall be made by the
Authorized Idaho Power Company Representative unless otherwise specified in this Falling Water Con-
tract and the Constructing Agency or the Trustee shall be authorized to act on any such approval or
request and the Idaho Power Company shall have no complaint against the Constructing Agency or the
Trustee as the result of taking any such action.

SECTION 12.6. Financial Reports of Idaho Power Company and Constructing Agency. 'The Idaho
Power Comipany agrees to furnish to the Constructing Agency and.to the Trustee a copy of each of the
financial statements certificd by a certified publiic accountant that it customarily furnishes to its stock-
holders. The Constructing Agency agrees anpuaily to furnish to the Idaho Power Company, the Trustee,
the Contracting Officer and each of the Spaceholders, a copy of a repart of an independent certified public
accountant, or state auditing official, if appropriate, reflecting in reasonable detail the status of each fund
or account created under the terms of the Indenture, including the amount and source of the deposits
therein, the amount and purpose of withdrawals, and the balance therein at the beginning and end of
each fiscal year, as defined in the Indenture. '

SecTioN 12.7. Non-Arbitrage Certifications and Representations. The Constructing Agency and
the Idaho Power Campany covenant and represent to each other that:

1. On the basis of their own knowledge. and on examination of the reports and cost projec-
tions in connection with the construction of the American Falls Repiacement Dam Program:

(a) All of the principal proceeds of the Serics 1976 Bonds are needed for the purpose
of paying the Cost of Construction of the American Falls Rep'acement Dam Program, including
expenses preliminary and incidental thereto and to the issuance of the Series 1976 Bonds.

(b) Atleast 35% of the expendable proceeds of the Series 1976 Bonds, including invest-
ment proceeds, will be expended for the Cost of Construction of the American Falls Replace-
ment Dam Program on or before three years following the date of issue of the Series 1976
Bonds.

(¢) The Constructing Agency, priot to the issuance of the Series 1976 Bonds, will have
incurred substantial binding obligations equal to at least 254 % of the total Cost of Construction
of the American Falls Replacement Dam Program. :

(d) Work on the construction of the American Falls Replacement Dam Program is
expected to proceed with due diligence to completion.

(e) Except as required parsuant to the provisions of the Act of December 28, 1973, the
American Falls Replacement Dam Program is not expected to be sold or otherwise disposed of,
in whele or in part, prior to the maturity of the Series 1976 Bonds.

(f} Accrued interest recejved upon the sale of the Series 1976 Bonds is to be applied to
the first interest due thereon.

2. On the basis of the foregoing certifications and representations, it is not expected by either
the Constructing Agency or the 1daho Power Company that the proceeds of the Serdes 1976 Bonds
will be used in a manner that would cause the Series 1976 Bonds to be classified as an “arbitrage
bond” under Section 103(d} of the Internal Revenue Code of 1954, as amended, and the regulations
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promulgated under that section; that to the best knowledge and belief of the Constructing Agency
and the Idaho Power Company, there are no facts or circumstances that would materiaily change the
foregoing conclusion.

SEcTioN 12.8. Non-Arbitrage Covenants. The Constructing Agency and the Idaho Power Cora-
pany jointly and severally covenant that so long as any of the Series 1976 Bonds shall remain outstanding
and any provision in this Falling Water Contract or the Indenture to the contrary notwithstanding with
respect 10 an investment of moneys, whether such moneys were derived from the proceeds of the Series
1976 Bonds, or from any other source, ne use will be made of such moneys which, if such use could have
been reasonably expected on the date of the issue of the Series 1976 Bonds, would have caused the
Series 1976 Bonds to be classified as an “arbjtrage bond™ within the meaning of Section 103(d) of the
Internal Revenue Code of 1943, as amended, and further jointly and severally covenant to comply with
the requirements of said Section 103(d) and any regulations promulgated thereunder.

ARTICLE XIIT
ASSIGNMENT

SECTION 13.1. Conditions on Assignments by Idaho Pawer Company. This Falling Water Con-
tract may be assigoed in whole or in part, and the use of the Falling Water may be assigned as a whole
or in part, by the Idaho Power Company without the necessity of obtaining the consent of either the
Constructing Agency or the Trustee, but only upon obtaining the consent of the Secretary, subject,
however, to each of the following conditions:

(a) No assignment (other than pursuant to Section 12.4 hereof) shall relieve the Idsho Power
Company from primary lability for any of its obligations hereunder, and in the event of any such
assignment the Idaho Power Company shall continue to remain primarily fiable for payment of the
Falling Water Payments and the Supplemental Falling Water Payments, and for the performance
and observance of the other covenants, representations, warranties and agreements on its part herein
provided to be performed and observed by it to the same extent as though ne assignment has
been made,

(b) The assignee of the Tdaho Power Company shall expressly assume in writing the obliga-
tions of the Idaho Power Company heteunder to the extent of the interest assigned.

(c¢) 'The Ydaho Power Company shall, within thirty (30) days after the delivery thereof, furnish
or cause to be furnished to the Constructing Agency, the Secretary and the Trustee 2 true and
complete copy of each such assignment or assumption or obligation as lhe case may be.

SECTION 13.2. Assigmmnents or Dissolution by Constructing Agency. The Constmucting Agency
may zssign its interest in, and pledge any moneys receivable under this Falling Water Contract, to the
Trustee pursuant to the Indenture as security for payment of the principal of and interest on the Bonds,
and applicable premium, if any, but each such assignment or pledge shall be subject and subordinate to
the rights of the Idaho Power Company under this Failing Water Contract. The Constructing Agency, {o
the extent it may legally so covenant, covenants and agrees with Idaho Pawer Company that it will not
dissolve or otherwise abardon its existence so long as this Failing Water Contract is in existence without
the written consent of the Contracting Officer and the Idaho Power Company, and so long as any of the
Bonds are ontstanding, without the written consent of the Trustee.

ARTICLE XIV
(GENERAL

SEcTION 14.1, Original Term; Liability of Constructing Agency. 'This Faling Water Contract
shall become effective upon its execution by the Constructing Agency and the Idaho Power Company and
its approval by the Contracting Officer and, unless extended as hereinafter provided in Section 14.2
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hereof, or unless this Falling Water Contract shall have been terminated in accordance with the provisions
of Section 4.10 hereof, the Original Term of this Contract sball texrminate on March 31, 2025, being fifty
(50) years from the date of the License. The Idaho Power Company irrevocably waives, to the extent
that it lawfully may, any defense based on the adequacy of a remedy at law which might be asserted as a
bar to the remedy of specific performance, any.suit in equity, action at law, or other legal or equitable
proceeding brovght apainst it for specific performance of the obligation of Idaho Power Company to
make the Falling Water Payments and the Suppiemental Falling Water Payments of this Falling Water
Contract by the Constructing Agency, any receiver or the Trustee, as well as any defense to any other
such proceeding which might be brought against the Idaho Power Company to enforce any of the rights
or remedies provided for in this Falling Water Contract based on the fact that, at the time any payment
hercunder is requested, the Constructing Agency is or may be insolvent. The Idaho Power Company’s
remedy for any act or omission by the Constructing Agency shall be limited to an action or actions for
specific performance of this Falling Water Contract by the Constructing Agency; pravided, however, as
long as any Bonds are outstanding no such action shall be taken which will reduce the amount of the
Instaliments of the Falling Water Payments or the amount of the Supplemental Falling Water Payments
needed to pay principal of, premium, if any; or interest on the Bonds or will interfere with the right of
the Trustee to reccive and apply such Falling Water Payments and Supplemental Falling Water Payments.
It is recognized by the Constructing Agency and the Idaho Power Company that the end of the term of

e N i ; or_any cause.of action

is
this Falling Water af! not preciude the athe om seeking damages
which shail have arisen prior to the end of the term of this Falling Water Contract.

SECTION 14.2. Renewal Term. If, after expiration of the Original Term of the License of the
Idaho Power Company for the construction, operation, and maintenance of the Powerplant, such License
is continued or renewed this Falling Water Contract shall thereupon be continued in effect during such
period of continuation or the Renewal Term; provided, however, that the Constructing Agency and the
Idaho Power Company may mutually consent to such anmual payments to be made by Idaho Power
Company to the Constrncting Agency on behalf of the Spacehalders as shail be agreed to at that time.

SECTION 14.3. Execution of Documents, The Constructing Agency and the Idaho Power Com-
pany, upon request by the other, shall make, execute and deliver any and all documents reasonably
required to implement the terms of this Falling Water Contract,

SecTioN 14.4. Supplements and Amendmenis. Prior 1o the sale of the Series 1976 Bonds this
Failing Water Contract may be supplemented or amended with the cansent of the Secretary, for the
purpose of complying with any directive, order or license requirement of the Federal Power Commission
or of any other regulatoty agency having jurisdiction over the parties and the Powerplant, or of any order,
judgment or decree of any court of competent jurisdiction, either state or Federal, provided that no such
supplement or amendment shall reduce the obligation of the Idaho Power Company to pay the Falling
Water Payments or the Supplemental Falling Water Payments,

Subsequent to the sale of the Series 1976 Bonds, and prior to their payment in full (or provision for
the payment thercof having been made in accordance with the provisions of the Indenture), this Falling
Water Contract may not be effectively amended, changed, modified, altered or terminated without the
written consent of the Trustee and of the Secretary.

Secrion 14.5. Spaceholders Third Party Beneficiaries. The parties hereto recognize that the
Spaceholders on whose behalf Spaceholder Contracts have been executed with the Constructing Agency
in accordance with Section 3 of the-Act of December 28, 1973, are in fact third party benefictaries of the
obligations of Idzho Power Company to make the Failing Water Payments and the Supplemental Falling
Water Payments pursuant to this Falling Water Contract. The rights of Spaceholders shall be governed
by the provisions of the Spaccholder Contracts entered among the Spaceholders, the Contracting Officer,
and the Constructing Agency. The monetary return to the Constructing Agency as a result of this Falling
Water Contract, shall be utilized to defray the Cost of Constmction of the American Falis Replacement
Dam Program as hereinabove agreed for the proportionate benefit of all Spaceholders on whase behalf
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contracts are executed for the repayment of their proportionate share of the Cast of Construction of the
American Falls Replacement Dam Program,

SECTION 14.6. Notices; Manner of Giving; Duplicate Copies to United States and Trustee. Any
notice, demand, ot request provided for in this Falling Water Contract, or given or made in connection
with this Falling Water Contract to or upon the Constructing Agency, shall be deemed to be properly
given or made if delivered or sent by registered mail 10 1132 Locust Street, Twin Falls, Idaho 83301,
Any notice, demand, or reguest provided for in this Falling Water Contract to or upon the Idaho Powec
Company shall be deemed to be properly given or made if delivered or sent by registered mail to 1220
Idaho Street, Boise, Idaho 83701. Any notice, demand, or request provided for in this Falling Water
Contract, or given or made in connection with this Falling Water Contract to or upon the United States,
shall be deemed to be properly given or made if delivered or sent by registered mail to Regional Director,
Pacific Northwest Region, Bureau of Reclamation, Box 043, 550 West Fort Street, Boise, Idaho 83724.

Any notice, demand or request provided for in this Falling Water Contract or given in connection
with this Falling Water Contract to of wpon the Trustee shall be deemed to be properly given or made
if delivered or sent by registered mail to the corporate trust office of the Trustee,

Any notice, demand or request provided for in this Felling Water Contract or given in connection
with this Falling Water Contract to or upon the Spaceholders shall be deemed to be properly given or
made i delivered or sent by registered mail to the Authorized Spaceholder Representative.

A duplicate copy or copies of each notice given hereunder by either the Constructing Agency or the
Idaho Power Company to the other shall aiso be given to the United States and the Trustee. A duplicate
copy of each notice given by cither Constructing Agency or Idaho Power Company to either the Trustee
or the United States shall also be given to the other party hereto.

The designation or the address of any person specified in this Section may be changed at any time
by written notice to the other persons whose addresses arc set forth in this Section.

SEcTION 14.7. Beneft of Falling Water Contract. 'This Falling Water Contract shall jnure to the
benefit of and shall be binding upon the Constructing Agency, the Idaho Power Company, and their
respective successors and assigos, subject, however, to the limitations contained in Sections 12.4, 13.1
and 13.2 hereof. '

Section 14.8. Severability. In the event any provision of this Falling Water Contract shall be
held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or
render unenforceable any other provision hereof.

SectioN 14.9. Amounts in Bond Fund. Any amounts remaining in the Bond Fund upen expira-
tion or sooner termination of the Criginal Term as provided in this Falling Water Contract, after payment
in full of the Bonds (or provision for payment thereof having been made in accordance with the provi-
stons of the Indenture) and the fees, charges and expenses of the Trustee and paying agents in accordance
with the Indenture and all other amounts reguired to be paid under this Falling Water Contract and the
Indenture, shall be paid by the Trustee to the Constructing Agency for disposition in accordance with the
provisions of the Spaceholder Contracts and to Idaho Power Company in the proportion that the respec-
tive obligetions of the Spaceholders and of Idaho Power Company to pay the principal of the Bonds as
determined under Sections 9.7, 9.10 and 9.11 hereof bears 1o the total principal amount of the Bonds,

Section 14,10, Execution in Counterparts. This Falling Water Coniract may be executed in
several counterparts, each of which shall be an original, and all such shall constitute 2and be one and the

same mstrument.

Section 14.11. Choice of Law. - This Falling Water Contract shall be construed and governed
exclusively by the applicable laws of the State of Idaho.
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SECTION 14.12. Waiver of Subrogation Rights. No payment of any kind to the Trustee or the
holders of the Bonds by the Idaho Power Company pursuant to the provisions hereof, including without
limitation Section 11.2 hereof, shall entitle the ¥daho Power Company, by subrogation to the rights of
the holders of the Bonds in respect of which such payment is made or otherwise, to any payment by the
Constructing Agency or to any payment required to be made by a Spaceholder pursuant to a Spaceholder
Contract or out of the property of Constructing Agency in enforcement of the Indenture or otherwise,
except after payment in full of the entire principal of and premium, i any, and interest on the Bonds and
any and all indebtedness evidenced by the Bonds or the Indenture, or provision for such payment satis-
factory to the Trustee,

IN WITNESs WHEREOF, the Constructing Agency and the Idaho Power Company have caused this
Falling Water Contract to be executed in their respective names and their respective seals to be hereanto
affixed and attested by their duly anthorized officers, all as of the date first above written.

AMERICAN FALLS RESERvOIR DISTRICT

By: /s/ JoHN M. BARKER
. President
(SEAL)
Attest:
/s/ DIANNE BRIDEGUM
Secretary
Inano Power Company
By: /s/ JaMEs E. BRUCE
President
{s8aL)
Attest:
/s/ PauL L. JAUREGUI
Sacretary

APPROVED this 3]st day of March, 1976

UNITED STATES SECRETARY OF THE INTERIOR

By: /s/ RODNEY ], VIssia
Regional Direcior-

Pacific Northwest Region
Bureau of Reclamation

Box 043—-550 West Fort Street
Boise, Idaho 83724
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STATE oF Ipano “l ss
CounTY OF ADA J' i

On this 24th day of March, in the year 1976, before me, John A. Rosholt, a Notary Public,
personally appeared John M. Barker and Dianne Bridegum, known to me to be, respectively, the President
and the Secretary of the American Falls Reservoir District that executed the said instrument, and acknowl-
cdged to me that the American Falls Reservair District execated the same.

In WITNESS WHEREOF, I set my hand and affix my official seal the day and year first above written.

/s/ JoN A_ RosHOLT
Notary Public in and for the State of Idaho
Residing at: Twin Falls, Jdaho

My commission expires: 1979

(SEAL)

STATE OF IDAHO ss:
COUNTY OF ADA ‘

On this 24th day of March, in the year 1976, beforc me, Mary L. Morton, a Notary Public, personally
appeared James E. Bruce and Paul L. Jaurcgui, known to me to be the President and Secretary of the
corporation that exccuted the said instrument on behalf of said corporation, and acknowledged ic me
that such corporation executed the same.

IN WITNESS WHEREOF, I set my hand and affix my official seal the day and year first above written.

/s/ Mary L. MorTON
Notary Public in and for the State of Tdaho
Residing at: Boise, Idzho

My commission expires: 4-1-76

{SEAL)
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