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Boise, ID 83720-0098 Boise, ID 83720-0098

RE: In Re SRBA, Case No. 39576 - Consolidated Subcase No. 00-92023

Dear Counsel:

Enclosed please find Idaho Power Company's Motion for Partial Summary Judgment on
Recharge Subordination, Brief in Support of Partial Summary Judgment on Recharge Subordination
and Affidavit of Michael A. Gheleta in Support of Partial Summary Judgment on Recharge
Subordination the above referenced matter.

A CD of Exhibits A through CC will follow via U.S. Mail on Monday, October 20, 2008

Please contact me if you have any questions. Sincerely,

OM‘:\

Kerry P. anlon
Paralegal

Sincerely,
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James C. Tucker, I1SB No. 2038
Senior Attorney

IDAHO POWER COMPANY
1221 West 1daho Street

Boise, ID 83702-5627

(208) 388-2112 — Telephone
(208) 388-6935 - Facsimile

Attorneys for Plaintiff Idaho Power Company
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576 Consolidated Subcase No. 00-02023

(92-23)
IDAHO POWER COMPANY,
Plaintiff,
v. IDAHO POWER COMPANY'S
MOTION FOR PARTIAL
STATE OF IDAHO; C.L. "BUTCH" OTTER, SUMMARY JUDGMENT ON
Governor of the State of Idaho; LAWRENCE G. RECHARGE SUBORDINATION

WASDEN, Attorney General of the State of
Idaho; IDAHG DEPARTMENT OF WATER -
RESOURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources

Defendants.
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COMES NOW Plaintiff Idaho Power Company, by and through its undersigned
counsel, pursuant to Rule 56 of the Idaho Rules of Civil Procedure, and hereby moves this
Court for an Order of partial summary judgment declaring that Idaho Power’s water rights
subject to the Swan Falls Agreement are not subordinate to recharge. There being no genuine
issue of material fact, Idaho Power is entitled to judgment as a matter of law that:

1, Pursuant to the 1984 Swan Falls Agreement, Idaho Power Company did not
subordinate its hydropower water rights to the diversion or management of water for aquifer
recharge;

2. In Paragraph 7 of the Swan Falls Agreement, Idaho Power agreed to make its
specified water rights subject to subordination only to subsequent beneficial consumptive
upstream uses defined by the law in effect at the time of the Agreement;

3. Under the Framework for Final Resolution of Snake River Water Rights
Controversy, the 1180 Contract and the Swan Falls Agreement, the State and Idaho Power
considered recharge a non-depletionary water management tool that could adversely affect
hydropower generation and that should be studied further, not a consumptive beneficial vse to
which Idaho Power’s water rights would be subordinated,;

4, At the time of the Swan Falls Agreement, water rights acquired for recharge
uses pursuant to 1.C. § 42-4201 (1978), and Idaho Code § 42-4201A (1982), were legislatively
deemed subordinate and secondary to-all prior perfected water rights, including for power
purposes;

5. Pursuant to the current law under 1.C. § 42-4201A(2) (1994), water rights

obtained for recharge are subordinate and secondary to all prior perfected water rights,
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explicitly including water rights for power purposes that may otherwise be subject to
subordination under the 1984 Swan Falls Agreement.

Idaho Power Company's motion for partial summary judgment is based on this motion,
the supporting memorandum and affidavits accompanying this motion, and other arguments
and evidence presented to the Court in this proceeding,

Idaho Power Company requests oral argument on this motion.

Dated this 17th day of October, 2008

IDAHO POWER COMPANY

James C. Tucker, Esq.

Senior Attorney, Idaho Power Company
1221 West [daho Street

Boise, ID 83702-5627

John K. Simpson, [SB No. 4242

Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520

P.O. Box 2139 '

Boise, ID 83701-2139

o bl otor

James S. Lochhead, Esq.

Michael A. Gheleta, Esq.

Mark J. Mathews, Esg.

Michelle C, Kales, Esq.

Brownstein Hyatt Farber Schreck, P.C.
410 17" Street, Twenty-Second Floor
Denver, CO 80202

Attorneys for Idaho Power Company
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CERTIFICATE OF SERVICE

I hereby certify that on this 17th day of October 2008, T caused to be served a true and correct
copy of the foregoing document entitled IDAHO POWER COMPANY'S MOTION FOR
PARTIAL SUMMARY JUDGMENT ON RECHARGE SUBORDINATION via the
method indicated below, and addressed to each of the following:

Steven L. Olsen - steven.olsen@ag.idaho.gov
Karl T. Klein
Michael C. Orr - michael.orr@ag.idaho.gov
Shasta Kilminster-Hadley

- shasta.k-hadley@ag.idaho.gov
Office of Attorney General
700 W. Jefferson, Room 210

Boise, ID 83711-4449
Served via E-maif and U.5. Mail, Postage Prepaid

United States Department of Justice
Environment & Nat’l Resources Division
550 W Fort Street, MSC 033
Boise, ID 83724

Served via U.S. Mail, Postage Prepaid

Josephine Beeman
Beeman & Associates, P.C.
409 W. Jefferson Street
Boise, [D 83702
jo.beeman@beemanlaw.com
Served via E-mail and U.S. Mail, Postage Prepaid

IDWR Document Depository

PO Box 83720

Boise, ID 83720-0098

Served via U.S. Mail, Postage Prepaid

Idaho Power's Motion for Partial Summary
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Randall C. Budge
Candice M. McHugh
Thomas J. Budge
Racine Qlson Nye Budge & Bailey, Chtd.
P.0O. Box 1391
Pocatello, ID 83204-139
cmm@pracinelaw.net
Served via E-mail and U.S, Mail, Postage Prepaid

Chief, Natural Resources Division
Office of Attorney General
PO Box 44449
Boise, [D 83711-4449%
Served via U.S. Mail, Postage Prepaid

Jerry R. Rigby
Rigby Andrus & Moeller Chtd
P.O. Box 250
Rexburg, ID 83440
Fax: (208) 356-0768
Served via Fax and U.S. Mail, Postage Prepaid
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