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AGREEMENT

This Agreement was entered +into by Monroe Creek Irrigation
District (hereafter "Monroe District"), The Mann Creek Irrigation
Distrfct (hereafter "Mann District®) Claud and Evelyn Gann,
husband and wife, (hereafter "the Ganns") and the Idaho State
Department of Water Resourcgs (hereafter the "Department").

The Monroe Disthict-%s situated in the Monroe Creek drain-
age, which creek fis a tributary to the Weiser River, and then
into the Snake River. See the map designated as Exhibit A which
ié attached hereto and hereby incorporated by reference herein.
The Monroe Creek drainage is the watershed immediately to the
west of the Mann Creek drainage (see Exhibit A), the waters of
which are also utilized by the Monroe District. The Mann
Bistrict is located in the Mann Creek drainage. See Exhibit A.

Historically, the waters of Mann Creek have been utilized by
the Monroe District by means of the Lotley Ditch which diverts a
portion of the Mann Creek waters south into the Barton Reservoir.
See Exhibit A. The Barton Reservoir provides off-stream storage
for the waters of both Mann Cresk and Monroe Creek. The capacity
-of the Barton Reservoir-is approximately -one-thousand-acre—feet————
Similarly, the waters of Monroe Creek are diverted by means of a
diversion ditch referred to as the Verbeck Ditch which takes the

waters 1in a southeasterly direction dnto the afore-referenced

Lotley Ditch, which in turn carries M@ROF}E&&E@J the Barton
Reservoir. See Exhibit A. AUG 19 1994

In 1867 the Mann Creek Reservoir (also known as Spangler



Reservoir) was constructed for the storage of the waters of Mann
Creek. Since the Lolley Ditch is downstream of the Mann Creek
Reservoir, the Lolley Ditch alsoc re-diverts the water which is
released from storage from the Mann Creek Reservoir. See Exhibit
AL

The natural flows of Monroe Creek and Mann Creek are not
sufficient to supply the dirrigation reguirements of some crops
throughout the fHrrigation sesason. The natural flows must be
supplemented with stored waters or other more reliable sources to
furnish dirrigation water throughout the Yrrigation season: hence,
the construction and utilization of the Mann Creek and Barton
Reservéirs.

The Ganns own the following described real property located
1H'Washington County, Idaho, to wit:.

Township 11 North, Range 5§ West of the Boise Meridian:
Section 2: 8%XNEX%, Lots 3 and 4: SEXNWX:

Township 12 North, Range 5 West of the Boise Meridian
Section 35: A1l that part of the SE%¥NWY Tving
southerly of the right of way of the
North and South Highway: the East 20
rods of the WXSWY%; and EX3WX;

Township 12 North, Range 5 West of the Boise Meridian:
Section 34: SEY%

Section 35: The West 60 rods of the WikSwk
The Ganns are presently, as of the date of this Agreement,
irrigating parts of the following described property, which is
alsc located in Washington County, and which 1is part of the above

described property. Said drrigated property is in the following

tracts designated as Parcels 1, 2 and 3:
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Parcel 1: The EX of the SEX of Section 34,
T12N. RSW, 8.M,

Parcel 2: West 60 rods of Wk of SW%¥ of Section 35,
-T12N, RGSW, B.M.

Parcel 3: East 20 rods of W of SW% of Section 35,
Ti12N, R5W, B.M.

Parcels 1, 2 and 3 are depicted in Exhibit B attached hereto and
hereby incorporated by reference herein. The map attached as
Exhibit C and hereby incorporated herein provides additional
orientation as to the Ganns' Jlands 4in relation to the afore-
referenced ditches, reservoirs and Monroe District. The Ganns'
property is not'within the boundaries of the ejther Mann District
or Monroe District. See Exhibit A. The Ganns' property is
located immediately down-ditch of the point of discharge of the
Verbeck Ditch into the Lolley Ditch. See Exhibit A. Moreover,
the Ganns' three parcels contain the following amount of irriga-
ted acreage as measured by the Department on October 1, 1984:
Parcel 1==18 acres; Parcel 2--35 acres; Parce? 31 acre;
totalling 54 acres.

The water rights of the Monroce Irrigation District as to the
Monroe and Mann Creek waters are derived from the following
ad judications: Monroe Creek has been adjudicated by the l1itiga-

tion entitled Monros

Greek Irnigation District vs. Don Dickerson,

et_al, Washington County Case No. 6836 (commonly referred to as

the "Monroe Creek_Decree"). As a result of this adjudication,

the Monroe District through dits predecessor, the Monroe Irriga-

tion Company, was decreed water rights Number 67-0724 and &7-
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. The waters of Mann Creek have been adjudicated by means of
two supplementary adjudications, the first entitled Thomas
Shannon, et al_vs. Thomas M. Higgenbotham. et_al, Washington

virtue of these adjudications, the Monroe District acquired a
formal water right as to a portion of the waters in that creek.
As a result of the Mann Creek adjudications, the Mann District
was decreed specific rights in the waters of Mann Creek.

By virtue of the Monroe Creek Decree, the Ganns were decreed
water right Number 67-0722 which allowed %or a 1.368 cubic feet
per second. Neither the afore-described land owned by the Ganns
nor prior owners were named in either of the Mann Creek adjudica-
tions. .

A predecessor of thé; Ganns started diveréing water for
irrigation from the Lolley Ditch on parcels 1, 2 and 3 for the
1842 qdrrigation season and perhaps as early as tha 1937 Jrriga-
tion season. Such 1irrigation continued until the fall of the
1870 Hrrigation season, one year prior to the first storage of
Mann Creek water in Spangler Reservoir. Any Mann or Monroe Creek
water diverted by this predecessor from the Lolley Ditch was
supplemental to the use of Monroe Creek water under the Ganns'
right number 67-0722 as subsequently decreed in the Monroe Creek

ree. 3Since 1872, the Ganns have irrigated the afore—described
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acreage. A maximum rate of flow of 0.02 cubic feet per second
per acre of fdrrigated land at the field is reasonably required
for the flood dirrigation of land on the Ganns' property. Since
1972 the drrigation method on the Ganns® property has been
sprinklers. The maximum rate of flow measured by the Department
on October 1, 1984, was 0.79 cubic feet per second (39.5 miner’
inches) or 0.0148 cubic feet per second per acre for 54 acres of
irrigated land.

The water rights on the Mann Creek and Monroe Creek are
subject to regulation by the water master of Water District No.
67 of the State of Idzho.

In cdnjunction with the building of the Spangler Reservoir
by the U.S. Bureau of Reclamation (hereafter the "Bureau"), the
Bureau holds State water right license No. R-696/67-2386 with a
priority date of December 14, 1940 for the year—round storage of
10,000 acre feet of the waters of Mann Creek in the Spangler
Reservo%r for purposes of drrigation. The Bureau also holds
state water right license No. R-1182/67-238% with a priority date
of January 30, 1964 for the purpose of the year-round storage of
5,000 acre feet of the waters of Mann Creek 1in the Spangler
Reservoir for purposes of +dirrigation.

The Monroe District entered into Contract No. 14-06-100-5204
with the Bureau on December 28, 1964, for the use of 1,800 acre
feet of storage water from the Spangler Reservoir on lands within
the Monroe District service area. The Bureau delivers the

contract storage water to the Monroe Oistrict through the Lolley
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Ditch. Since the Lolley Ditch was of insufficient capacity to
deliver Monroe District's prior water rights and the water
purchased from the Bureau, the Bureau enlarged the Lolley Ditch.
The Bureau completed the Lolley Ditch enlargement in May of 18867.

The Mann District entered into contract No. 14-06-100-5203
with the . Bureau on January 18, 1965, for the use of storage water
from Spangler Reservoir on lands within the Mann District service
area.

The Bureau began storing water dn Spangler Reservoir dn
March of 1967. The Reservoir was filled by Jumne 15, 1957. The
Bureau delivered fJts first water to the Monroe District during
March of 1887.

The Ganns have no contract or agreement with the Bureau for
use of storage water from the Spangler Reservoir. Moreover, the
Ganns have no contract or agreement with either the Monroe
District or the Mann District for use of storage water from the
Spangler Reservoir.

In 1982, the Monroe District filed suit against the Ganns,
seeking to enjoin the Ganns from taking the Irrigation District’'s
storage water from the Lolley Ditch as that water was conveyed
through the Lolley Ditch to the Barton Réservoir. The Ganns, in
turn, counterclaimed against the Monroe District claiming a right
to take that water on theories of adverse possession and/or an
ancient‘water right acquired by one of Ganns' predecessors as to

the waters of Mann Creek. The Ganns also complained against and

Joined in the same lawsuit the water master of Water District No.
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87 and the Mann District. In so doing, the Ganns requested a
supplemental adjudication, under Idaho Code §42-1405, of their
rights to the use of waters of Mann Creek and Monrce Creek. In
conjunction with that suit, the director of the Department filed
a Report in the Nature of Proposed Findings of Water Rights a
copy of which {ds attached hereto for reference. Following
extensive negotiations, however, the parties to that lawsuit have
reached a settlement, the terms of which are memorialized by this
Agreement.

The Ganns agrees to forego, and hereby waive, any and all
claims of water rights of whatsocever nature against the Monroe
District-and Mann District and against the waters of Monroe Creek
and Mann Creek not previocusly adjudicated to the property owned
by the Ganns as that property is specifically described herein,
and grant Jjudgment to said Water Districts in the afore-refer-
enced litigation.

In addition, %he Ganns shall pay to the Monroe District
FIFTEEN THOUSAND DOLLARS '($15,000.00) gs follows: FIVE
THOUSAND DOLLARS 7($5,000.00) down upon the execution of this
Agreement, receipt of which is heraby acknow1edgedrby the Monroe
District: FIVE THOUSAND DOLLARS ($5,000.00) on or before July
15, 1987: and the remaining balance of FIVE THOUSAND "DOLLARS
($5,000.00) on or before December 1, 1987. The balance shall not
accirue interest.

In exchange, the water districts hereby acknowledge a flood

water right corresponding to the Ganns' ljvferty as described
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herein in Mann Creek water dating after the most recent adjudica-
tion of Mann Creek as described herein. Department records
reveal that the Bureau storage water rights' and one other
irrigation right (Perﬁit §7-2393) are the only water rights
established on Mann Creek since that adjudication. The amount
of the flood water right shall be limited to the 54 acres
referenced herein in an amount of water per acre corresponding to
the practice in the area and attributable to that of the Monroe
District’'s écfes. The full description of the Gann's water right
is set forth +in Exhibit D, attached hereto and 1incorporated
herein by this reference. |

The Monroe District shall annex the Gann property previously
described on Page 2 of thﬁs_Agreement pursuant to the statutory
procedures set forth +in Idaho Code $42-3218. Fer purposes of
annexation, it must be noted that saijid Gann property exists in
close proximity to the Monrce District and ds contiguous to the
Barton Reservoir and Lolley feeder ditch as owned and utilized by
the Monroe Oistrict as afore-described. By wvirtue of Hts
proximity and contiguity to the Monroe District and Rarton
Reservoir, the Gann property is legally contiguous to the Monroe
District boundaries for annexation purposes. Prowvid ea .
however, the saiﬁ annexation shall not entitle the Ganns or their
property as afore—described to the same water rights presently
enjoyed by the Monroe District. Rather, 1in conjunction
with the annexation, the Monroe District shall make available to

the Ganns a portion of its 1,600 acre feet of Mann Creek Reser-—

AGREEMENT * dm * MICROFILMED o
AUG 19 1384




voir stored water allocated to them annually pursuant to the
afore-referenced contract with the Bureau. What allows Monroe:
Creek District to make the annexation and this grant is the fact
that 1in an average water year the Monroe District does not
utitize all of 1its 1,600 acre feet of stored water, lTeaving a
balance undrawn behind the Mann Creek Reservoir Dam. The grant
to the Ganns pertains to a portion of that excess storage water
existing in an average year. The grant, as made possible by the
actually utilized by the Monroe District 4in a given vyear.
However, 1in years of water shortage, which have been experienced
since the construction of the dam, no such excess exists.
Therefore, the grant to the Ganns shall be inferior, secondary
and subject to the exjsting adjudicated and storage water rights
and water usage of the Monroe District. All existing rights,
whether aﬁjudicated, storage or otherwise, enjoyed by the Monroce
District and all water usage'present1y applied by the users of
the Monroe District shall be superior to the grant to the Ganns.
I¥ there is storage water +in excess of that presently needed for
the dirrigating of TJands presently ‘irrigated within the Monroe
District, the Ganns may benefit to the extent of the grant
provided for herein. However, if there 1is insufficient water 1in
any given year or at any given time to meet the complete needs

and rights of the Monroe District as they presently exist, the

Ganns shall shut off completely or reduce in favor of the rights
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The presently existing rights of Monrce Creek, whather
adjudicated, storage or otherwise as above-referenced, shall
hereafter be referred to as "Primary Rights”. That storage water
in excess of the Primary Rights, as utilized by the Ganns’
pursuant to the grant provided herein or by other members of the
Monroe District as hereinafter referenced, shall hereafter be
referred to as "Secondary Rights'.

The grant to the Ganns and its foundational distinction
between the superior, Primary Rights of the Meroe District as
they presently exist and the inferior,-Secondary Rights of the
Ganns corresponding to this gr%nt shall be further achieved as
follows:

For purposes of this Agreement and the grant to the Ganns,
and in any given year, the period of "flood water" shall be
deemed to be that period of time after the water begins flowing
over the glory hole at the Mann Creek Dam, at which point in time
the Mann Creek Reservoir shall be deemed filled. During such
flood water period, any water in the Lolley Ditch shall be deemed
flood water. Once the water ceases flowing over the glory hole
at the dam, the flood water period is deemed to end and usage of
the "storage water" is deemed to begin. During the storage water
use period, all watepr f10@ing through the Lolley Ditch, from
which the Ganns would take, shall be deemed storage water.
Provided, however, +if 1in any given year there 49s dnsufficient
water to fi11 the dam with enough water to satisfy the present

rights of the Monroes District, neither flood water nor storage
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water shall be deemed to exist and .the Ganns shall be entitled to
no water besyond their Monroe Creek adjudicated water as previ-
ously referenced.

The Gann grant shall correspond and be 1imited to the 54
acres previously referenced herein, with the corresponding amount
of water per acre to be measured and supplied in conformity with
the current practices of the Monroe District. The Ganns shall be
responsible for the construction and maintenance of a measuring
device at the point they take warer from the Lolley Ditch for
purposes of monitoring by the Monroe District. Moreover, the
Ganns shall be assessed on an acreage basis for the grant in an
amount and in a way identical to the assessment fop Primary Right
acres and all other Secondary Rights shall be assessed in the
same manhner.

The satisfaction of Primary Rights and the extent and
availability of Secondary Rights, +in any given vear and at any
givén time shall be determined by the Iboard of directors of
Monroe Oistrict by means of measurement and monitoring presently
available with regard to the Mann Creek water storage and the
Monroe District storage system and as otherwise reasonable and
acceptable in the area. If there is insufficient water storage
in any given year or at any given time to satisfy the Primary
Rights 1in their entirety, as determined by the Monroe Creek
District Board, the Ganns and any other Secondary Right users
shall shut off completely and immediately as directed by the

Monroe Creek District Board, which direction shall be in writing.
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Secondary water rights above and beyond that granted to the
Ganns hereby, shall not exceed the average of the Jlast three
years carry-over storage less a reasonable cushion of 200 acre
feet, and shall be made available for acquisition by the present’
members of Monroe Creek District, excluding the Ganns. The date
of priority of secondary water rights shall be the date of
acquisition. Subsequent secondary water users shall be deter-
mined and approved by the Monroe Creek Irrigation District Board.
Provided further, that the.Moqore Creek Irrigation District Board
will 1imit grants to secondary wafer'right users 9n such a manner
that there will be adequate water for both Primary Rjghts and
Secondary Rights 1in order of priority in a normal year of
precipitation. The amount of cushion retained by the District,
as above-referenced, may be altered or amended by the District
Board at any regular meeting called for that purpose.

In connectién with real property owned by Ganns, and
particularly with respect to Parcels 1, 2 and 3 above set forth,
the Department of Transportation of the State of Idaho is
relocating U.S. Highway 95. The relocation of U.S. Highway 95 as
preseﬁt?y proposed will pass through and bisect Parcel] 1, 2 and 3
invelved in this Agreement. The number of acres that will be
involved in the highway re1ocatioﬁ is unknown. With respect to
the possible condemnation of the Gann property.for the relocation
of U.S5. Highway 95 and as it applies to Parcels 1, 2 and 3, it s
agreed by the Monroe Creek Irrigation District that the Ganns may

change the place of application of water as praesently beding
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utilized to a Tike number of acres to be determined by Ganns out
of their other real property herein described, in the event of
such condemnation.

Each party agrees to bear Jits own costs and attorney fees
incurred in the afore-referenced litigation; provided, howaver,
the attorney fee incurred by the Mann District shall be paid by
the Monroe District out of the Gann proceeds referenced herein.
Moreover, the costs and attorney fees 4dncurred in the drafting
and finalization of th{s hgreement shall be handled +in the same
fashion. | '

DATED this 13th day - of April, 1987.

Approved by MONROE CREEK IRRIGATION DISTRICT

Eary C. Qafkgr, - ;_~ Geopae Eg Chgﬁafég_-aﬁg1rman -

Attorndy for the District

i / Eéédfzée-_ff"__, ol TPt
h;—ili' 7_ u!L\,U J_m aud Gann

W Gigray Wit

Attorney for Ganns 22e e tn/ : ;;f:zgfi ________

Approved by

Approved by

Idaho State Department of
Water Resourcese
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EXHIBIT D

LISTING OF WATER RIGHT

SOURCE: MANN CREEK TRIBUTARY TO: WEISER RIVER
RIGHT PRIORITY USE PERIOD CON. USE VOL.
NUMBER NAME AND ADDRESS DATE WATER USE FROM  TO DIVERSION BASIS
67-0674  GANN, CLAUD 03-15-1961 IRRIGATION  03-15 11-15 189.00 AFA BENEFICIAL USE
GANN, EVELYN 0.79 CFS

RT. 2, BOX 148
WEISER, IDAHO 83672

OTHER RIGHTS: 67-0722

POINT OF DIVERSION:
T12N R5V¥ S13  NWNE

PLACE OF USE:
T12N R5V S34 NESE 5 SESE 13
535 SENW 1 NWSW 14 SWsW 21

54 ACRES TOTAL

.
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