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IDAHO POWER COMPANY'S
OPPOSITION TO STATE OF
IDAHO'S MOTION FOR
EXPEDITED HEARING

The Idaho Power Company ("Idaho Power"), by and through its undersigned attorneys,

hereby opposes the State of Idaho's Motion for Expedited Hearing on the State's Motion to

Consolidate on the following grounds:



1. The State's Motion for Expedited Hearing, its Motion to Consolidate, and its
[Proposed] Scheduling Order were filed and served by the State after the close of business
yesterday without any advance notice discussion of pertinent issues or proposed dates with Idaho
Power, and with notice the day of filing.

2. The above-captioned subcases proposed for consolidation by the State have been
pending before the Special Master for a considerable period of time, and have been handled by
the Special Master and parties in a grouping configuration which differs from that now proposed
by the State. If the State secks to reconfigure the grouping of the subcases, or to have the Special
Master focus on some but not all of the issues, in some but not all of the subcases under the
current grouping, the matter should be presented through a properly noticed motion which gives
all affected parties a full and fair opportunity to respond.

3. Pursuant to the Special Master's May 7, 2008 Trial Scheduling Order, a 706
Report was due from IDWR on September 2, 2008 regarding Director's Report recommendations
on some of the claims sought for consolidation (Idaho Power's direct flow claims for American
Falls Power Plant). Counsel for IDWR contacted counsel for Idaho Power several weeks ago
and indicated that the report would be delayed, but has never specified when it would be
prepared or sought an extension for relief from this Court-ordered deadline for its preparation.

4. In order for Idaho Power to respond to the State's Motion to Consolidate,
including the central points of whether the above-captioned subcases have common issues of fact
or law, Idaho Power requires the 706 Report explaining the bases for the Director's
recommendations on Idaho Power's claims. Idaho Power will be prejudiced if it must respond to

the merits of the Motion to Consolidate prior to receiving the 706 Report.



5. IDWR should be ordered to complete by a date certain the Court-ordered 706
Report on the Idaho Power direct flow claims for American Falls Power Plant. In addition, the
Court should order IDWR to prepare a 706 Report on the claims at issue in the other subcases
which are included in the State's Motion fo Consolidate, including the claims of Idaho Power and
the United States for storage in American Falls Reservoir, so that the Court and parties can
properly evaluate whether the subcases contain common issues of fact or law making them
appropriate for consolidation.

6. One of the grounds on which the State seeks consolidation is the inclusion in the
Director's Report on certain United States claims, and inclusion in objections on certain Idaho
Power claims, of the so-called "historic practice subordination remark," which provides in part:
"The appropriator shall exercise this right in a manner that recognizes the historic practice that
the use of water for power generation is incidental to the rights of others to the use of water for
other purposes.” In Consolidated Subcase No. 00-92026, Presiding SRBA Judge Melanson
consolidated numerous subcases involving the historic practice subordination remark and issue.
The State vigorously objected to the consolidation, and after the subcases had been consolidated
for over six months, renewed its objections and succeeded in getting the subcases "de-
consolidated" after IDWR prepared 706 Reports and the State argued that each subcase involves
unique facts -- contrary to its argument now that the subcases should be consolidated on the basis
of common facts. Given the State's apparent attempt to "re-consolidate” some subcases based on
the historic practice subordinatioh remark, Idaho Power requires time to examine the earlier
proceedings and determine whether it would be appropriate to seek costs and fees from the State

for Idaho Power's expenses associated with having to respond to the State's filings and



participate in hearings in the protracted proceedings regarding consolidation, de-consolidation,
and re-consolidation.

7. Orders issued regarding the Court's grouping configuration of subcases 01-02064
et al have included in the caption "Ownership Issue" (see, e.g., May 8, 2008 Order Setting
Mandatory Settlement Conference and Trial Scheduling Order). The State's Motion fo
Consolidate may seek to override this common issue designated by the Court and included in
order captions to date. Additionally, it has never been clear to Idaho Power what this so-called
"Ownership Issue" encompasses and how Idaho Power's interests may be affected. The issue
may encompass competihg claims or interests claimed by the United States and various objector
irrigation districts who have spaceholder contracts with BOR for storage in American Falls
Reservoir. However, Idaho Power is also a spaceholder in American Falls Reservoir and has
competing claims or interests vis-a-vis those of BOR related to storage in American Falls. Idaho
Power believes that clarification of this matter affects the consolidation question and is suitable
for discussion at the October 2, 2008 scheduling conference.

8. Adoption of a scheduling order. such as the State's [Proposed] Scheduling Order,
or even submittal of proposed scheduling orders by the parties, is premature until the parties and
Court have determined what cases and issues are to be grouped together or consolidated, at
which point they can assess the necessary time requirements given the scope of issues and
subcases concerned.

CONCLUSION

The Court should deny the State's Motion for Expedited Hearing of its hastily filed

Motion to Consolidate. The State's proposed consolidation, involving a reconfiguration of

subcase groupings that have applied to date in proceedings before this Court, is sufficiently



complex that it should not be handled on an expedited basis, an extraordinary measure for which
the State has shown no compelling justification. Rather, in order to avoid prejudice to the
parties, and to enable an informed and considered decision by the Court, the State's Motion to
Consolidate should be heard on a normal motion schedule.

Once the Court has ruled on the Motion to Consolidate, and the parties know what
subcases and issues are being grouped together, then the Court should conduct a scheduling
conference and provide the opportunity for parties to submit proposed scheduling orders (or a
single coordinated proposed scheduling order, which the State declined to pursue with other
parties here). This opposition brief by Idaho Power's addresses only the State's Motion for
Expedited Hearing. 1daho Power reserves the right to further respond to the merits of the State's
Motion to Consolidate and the State's [Proposed] Scheduling Order as appropriate.

Respectfully submitted,
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