RECEIVED

0CT 0.1 2008

DANIEL V. STEENSON (ISB #4332) WR%EQT&S%TJTR%ES
RINGERT LAW CHARTERED

455 S. Third, P. O. Box 2773

Boise, Idaho 83701-2773

Telephone: (208) 342-4591

Facsimile:  (208) 342-4657

Attorneys for Claimants Eddie E. Baker and Eddie Baker, Jr.
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase 72-16778
)
)
Case 38576 ) AFFIDAVIT OF EDWIN E. BAKER , JR. IN SUPPORT
) OF MOTION TO FILE LATE NOTICE OF CLAIM
)
STATE OF IDAHO )
) 88
COUNTY OF CUSTER )

EDWIN E. BAKER , JR,, being first duly sworn upon his oath, deposes and says that:

1. My name is Edwin (“Eddie”) E. Baker, Jr. I make this affidavit based upon my
own personal knowledge and belief of the facts contained herein.

2. I'was bornin 1961. I have lived on ranch property owned by my family along the
East Fork of the Salmon River (“East Fork™) since 1961. This property was first settled by my
great-great grandfather in the mid 1800s. Today, I own this property with my father, Edwin
(“Eddie™) Baker Sr., through a partnership called Pl)aker Ranch Partnership.

3. My recollection of our diversion, conveyance and use of water on these fields

dates from the early to mid 1960s. All of our diversions, ditches, and irrigated fields were in
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existence at the time of my earliest recollections, and have been continuously used to irrigate our
fields. From that time to the present, we have irrigated the same fields with water diverted from
the East Fork and the tributaries to the East Fork. The quantities of water we divert and the
sizes of the ditches have not changed. The only significant change hés been the installation of
fish screens in many of our diversions in recent years. The screens were sized so that we could
continue to divert the quantities of water that we had historically diverted.

4, In addition to fields on land we own, we also irrigate a field on federal land shown
in the aerial photograph attached hereto as Exhibit A. As shown in the photograph, the field is
bounded by the East Fork Road to the east, and the ditch that from which this field is irrigated to
the north and west. Today, as in the past, water is diverted from the ditch shown in Exhibit A
through cutouts and canvass dams at various locations to flood irrigated the field.

5. From my earliest recollection in the early to mid 1960s to the present, we have
irrigated this field with water diverted from Big Boulder Creek, a tributary to the East Fork, at a
diversion denominated as BBC-1. Big Boulder Creek is one of the East Fork tributaries from
which we divert water to irrigate our fields pursuant to water rights that have been decreed in the
Snake River Basin Adjudication (SRBA). The aerial photograph attached hereto as Exhibit B is
marked to show the locations of our diversions, including BBC-1.

6. The field shown in Exhibit A is administered by the Bureau of Land Management
(“BLM”). For purposes of this affidavit, I call the field the “BLM field.” From the time 1948
(per the Affidavit of my uncle, Richard L. Baker) until 1988, we used and irrigated the BL.M field
with BLM’s permission, but without a permit.  Since January, 1988 BLM has issued permits

for our use of this field. Attached hereto as Exhibit C is our most current Land Use Permit,
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issued this year. Conditions 2 and 3 of the Permit (in Permit Exhibit B) requires us to file either
a late claim in the Snake River Basin Adjudication (SRBA), or a water right permit application
or a water right transfer, in order to obtain a water right to irrigate the BLM field.

7. The BBC-1 designation corresponds to the designation used in our “Flow
Agreement” with the Idaho Department of Fish and Game which define the maximum flow for
the fish screen Fish and Game installed in this diversion, based upon measurements taken by Fish
and Game shortly before the screen was constructed. This Flow Agreement is attached hereto in
Exhibit D.

8. Attached hereto as Exhibit E are photographs of the BBC-1 diversion (Ex. E, p.
1), fish screen and ditch (Ex. E, p. 2). The BBC-1 ditch, from the diversion to the place of use,
is approximately 1.2 miles long. The bed and banks of the ditch are gravel, so there is a very
large amount of seepage loss in conveying water from the point of diversion to the place of use.
Our BBC-1 diversion is included in two (2) of our water rights: BBC-1 is one of four (4) points
of diversion in water right no. 72-10302A, which authorizes diversion of 0.3 cfs at BBC-1and a
total combined diversion of 1.5 cfs, and is one of six (6) points of diversion in water right no.
72-10304, which authorizes diversion of 0.6 cfs at BBC-1 and a total combined diversion of 2.2
cfs. The places of use for these water rights do not include the BLM field.

9. Since 1948, we have continuously used water diverted from Big Boulder Creek at
BBC-1 to irrigate the BLM field.

Further your affiant sayeth naught.

Dated this 25th day of August, 2008.
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Edwin (“Eddie”) E. Baker

STATE OF IDAHO )
)ss.
County of Custer )

a :

On this& ) day of H 4 5 2008, before me, the undersigned, a notary public in
and for said state, personally a ed EDWIN E. BAKER , JR., known to me to be the
individual that executed the foregoing affidavit, and acknowledged to me that he executed the
same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate first above w]'ltten

Lo & W%&/MF

LURA H. BAKER [ Notary Publig for ,_, U(){
NOTARY PUBLIC Residing a D5,
STATE QF_!DAHQ My Commission Expires: - /éQ 09
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Exhibit A

Eddie Baker Jr., Land Use Permit

IDI-25476
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This map represents.... agricultural harvest, vicinity
Boulder Creek within the Challis Field Office,
Idaho BLM.

The sources of the data are from Idaho-
BLM Corporate Data, and the USGS.

No warranty is made by the Bureau of Land
Management (BLM). The accuracy, reliability,
or completeness of these data for individual
use or aggregate use with other data is
not guaranteed.
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For 2920-1 , ’ FORM APPROVED
(Dctwher 1932) UNITED STATES OMB NO, 1004.0009
' DEPARTMENT OF THE INTERIOR ) Bxplres: Anpgust 31, 1995

BUREAU OF LAND MANAGEMENT FOR BLM USE ONLY

LAND USE APPLICATION AND PERMIT.

Bae. 302(h) of P.L. 84=578, October 21, 1976, 43 U.5.8, 1732 “Application Number
IDI-25478
APPLICATION !
1. Name (firse. middie initinl and h;_ ., M&ruu flu:-!mfe mp cu‘t-} Phane {irclude zrea code)
; BT 68 ‘Box o9Er
Eddia {Jr.} Baker Clayton, 1D 8322?3 1 CI 208 838-2318

4. Attach map or ekatch showlag public lends for which you ere spplying See Exhibit A

3. Proposed date(s) of use: {frem jyne 9 2008 to -Juna- 2011
4. Give legal bagis for holding interest o lands i [} Pertoershi
the state of Jdahn - E C tam i
(Chack appropriate box. dnd explain. j D Gwe ¢ 0O s:::: Z ik
I..ml- Lgjbip .ok OVeInm

ST v ndﬂsm

PR Y
e omas - o amegm

5. Are the lende now improved, occupied, or used? DY“ m Ro (If yes,' describe fmprovemenss and purposes,
idenlify upers and occupants,)

6. Do you need aocess ko the land? m ﬁ,“& {Describe negded or eﬁé:i@g_ acpess)

Te What do you propoese to uae the lande for?

Renewal of my previous authorization to grow and harvest grass hay on 13.86 acres of public land at
BM., T.9N., R. 17 E., sec. 10, lot 6. There will be no change from the last period of autherized use.

b. What improvements and/or land: developlum o ycn pz-opoce" {To cmpklc application pnussmg, en,guun,pg
and consiruction diawings way be réiquired ) i

No new improvements

€, What ix the exlimaied copitalldi Whit 1 e sugres of ‘:'I.er o7 the praposed iwe?
toxl”

s lajrC‘, J’j"‘)u lc‘k‘.; .,\ \«LK \"}u& f}},‘.._h T L

1 CERTIFY That the information given by me in this application is true; complete, and camect (o the best of my knowledge
and belief and iz piven in pood faith, -

_ e Ladoe Ga 1947

Title 18 U,8.C, Saction 1001, ml.lzu it'a criesd for any parson kpowingly sod willlully 1.g mllu to any depsytmemt or egeocy of the United
States aoy felse, Hebtiogs, or Eaudulent atetemests or represantations &8 te mny matter within iig ]uﬂ.ldiﬁinﬁ-
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PERMIT
Peminsion Is hereby graated to Eddle {Jr.) Baker 1 Pemit Nomber
T
of Clayton, ldaho IDI-25476
to ase thy following-dencribed Lands! _
Towsmp | mawce | secmow sumSTVISION
9 North 17 East 10 ot &
Herydian Slute CM“ o T T
Boise Idaho Luster 14.86
fe1 the gurpoas of
Grass hay cultivation/harvest
aub uct to the fsliowing conditians:
1. This pemit i lssued for thw pir!qd'iﬁii!ﬁid_ balow. Tt iz | by thiz perit or § iollare, anaually, as reatal

revocable et the discsstinn of the mutherlzed officer of tha Bureau
of Land Muiagemenl, at.aoy time npos ngtice, ~This permit is
wabject to valid sdverse clhimé herstofors. or herasfter néqulred.
2. This pamit s subjact fo al) epplicable providions of tha
regulatisns (43 CFR 2620} which are made u parl hersof.

3. This permit may not be “t:mtd without ‘prive approval. of

the authorlzed officer of the Bursss of Lund Menagement

4, Permittes whell net encloss roads or trails <ommonly i
public ussa.

5.  Authorized repressntatives of the Dépatmest of the Istedat,
ather Fadyral agencies, and State and locul lew officiale shull el
Il timen huve the right to enter the premisen o -Rﬂiﬂ'hl b‘llllnel;.
6. Pamittes shall pay the United Statas: for moy dumags to its
preperty repolling from the ins.

7. Pamlttee shall actify the authorizad efficar of address changs
immedistaiy.

8. PFemitits abell obaetve wll Pademe], State, aad Jocel lawa

ead requistions mpplicable 1o the premisen end to arecticn or main- 3

tenamen of eigan or wdveriising displays incindisng the reguiations
for the protectien of geme birds znd gema ead
tha premizss in 8 aeel, orderly, and manitery’

§. Pemiiter mhail pay the mutherised officer, l!l sdvincs, e

lump sum of § far the pariod of use suthorized

750" Bb

16, Speciel conditions fetiech ﬁdd'il:'ml.shin.. if siecescury)

nd shull koep

or such other sum as mly te required Il 4 tenisl sdjusbnent ig
made,
10. Ues. or oceupancy of land under thin permit shall commsnce

withis ‘months from date hareof and zhall ba axerciaed
& least diys aach year,
X1. Pomﬂt‘lu shall feke all reascodble precautioni Lo prevent

sod ‘muppress forest, Brush, and graes fivex Bad pravest pollution
b or in’the ¥l of the lands,
: mlnu shall o an, nnhnr o8 the Jacds or romove
ather’ ragources (rom -ithwl prior written permission
from. the anllasisead dﬂ!' hﬂh pemisplon way be conditicned
hr a y-qnimnt to pay ln.mﬂka\ value for the timber or othar
 TesauiCel.
13. Pamittee sgréss to have ihe seris] macber of thin permit
mgrped pr pajhied on each. fadvertaizg display or othar facllity
arected or maintaised uﬂdm the anithority of such permit.
i4. “Thia pemmit la ﬂbjom to the provisiaos of Exerative Order
Mo, 11246 of Septembey 24, 1955, sn ansnded, which mets forth
the Boual Opportunity ‘claussa. A copy of Uida wrder may be ob-
talned Bom the signiag officer.

15 Pamim- lﬁhﬂ!m by, ﬂpl.ng balow, that ha/whs knows,
underdinnds dod mectpte tha
this wnnit in issyed,

No new develcpment or disturbance and conditions in-attached sheet labeled *Exhibit B must ba met by Pemmittes as

per-the language - -cowtained theredn.
Pmitzi_:tutg Ifnr period

Fro dume—t 2008 e el s £ .
Tty 2j ) {lmhnnd Ofticer)
et 2011 Fleld ”‘“‘*‘3 7/ 3/ / 2cersd
(Titley.. -{Datey

INSTRUCTIONS

1! Submit, in dupficale, 10 ey loonl nffice of the- hlr:m of Laid
Magagement baving Jurindiction of tha tande.

2. Applicmtions for Lead Use Fenpite wifl oot be acceptedmaiegs
= optifjeation of the awallabllity of the land for pon-BLM use
{Notige of Reoity Aciion] baw besn publinhed in the Federal
Register and for 3 waeks thermafter in a nawspsper of gensrul
eirculetion, This piovislon dees pet epply In Ihose situstions
when lhe publication of a (Netes of Rtlhy Action) bus besn

The Paparwork Reduction Act of 1980 (44 |
Iaformation ie aended to procens cpnuu&_
Information skows I the applicent and propo : 1
Applicant mur! reEpond bofore he/ohe ran by grant

C. ‘.’JBI. oL loq.} mquir“ us to ln.inm yon that:

| an wuthotization o wae public. :m

waived by the suthorized officer,

3.2 the manial ventsl ezserds 3250 dollets par yemr comta of
’ L,mc'al.ung the epplication must be pald by the aprlicant !a
PEOCH.

4. The euthorieed offiéet may require sdditiopsl inforostion to
PIOCERE & spplicetion, Proveanlng will be deferrsd until the
required infurmation is fumished by Khe sppileant.




PERMIT
Peminnion is hereby graated to Eddle {Jr.) Baker ' 1 Pemnit Nomber
e )

of Clayion, Idaho IDI-25476
to oee the following-depcribed Lands: )

TowNsHP | RANGE | secTON | SUBDIVISION

9 North 17 East 10 ' lot &
Herydinn Siiste Fn%ul‘!\-- ACren i nbspr)
Boise Idaho LCuster 13.86
{1 the purpoes of
Grass hay cultivation/harvest

& _snd subjest to the foliowing canditiane:

1. This pemit is lzpued for the purl.nd'tpoﬂftld balow. It is by thiw permit or § , llars, annuelly, as rental

revocable at e discestion of thu muthorized officer of the Bureau
ol Land Munsgemenol, at Boy time upon notice. “This parmit is
wbject to valis sdverse cleims berdtofors. or hersaiter mequired,
2. Thia pemmit s subject to al)l applicabls provisiona of ‘the
requlations (43 CFR 2620) which are mads u part herwof.

3. This piomit may not ba utlmtﬂ !rltbwt ‘peior dpproval of.
the authorlzed officer of the Bureso of Lll&d I!llnl[mnt.

4, Pormittes shell not enclosc rosds or hli.l.l commonly i
pablic usa.

5. Authorized repressptatives of the Depsriment of the Interdar,
ather Faderal agencive, and 5tate and lncel lmw: afficinla abell st
all timen heve the right to enter the pmlnl !l"aﬂiﬂul I:mnneu.
6, Pamnittes shall pay the Usited Statas for may dumage te itm
praperty resolling (rom the ues.

7. Pamittee shall oetify the anthorixed officar of addreas changa
imnediataliy.
8, Fermittes ahell chaetve oll Fademsl, State, and-locel lawe

azd requlrtions spplicabls 10 the premisen ead 1o erectien or maln- |

tenance of eigne or advertising displays ipcluding the ﬂwlﬂwl

{or the protpetion of geme hirda and gems n&nﬂs. ang shell kegp ©

the premizss in w seet; orderly, and penitary l:ondhinn.

9. Pemitew :Im:l. pey the muthorized gliices, in sdvince, the '

ump aum of § X ?SD B0  far the period of uss suthorizwd

16, Specisl conditionn fetiach additional sheels, if necessary)

67 such other sum 82 mey he required U & tenlsl sdjushment in
‘mede,

10, Uew. gor ooeopency af land under this permit shall commence
withis months fram 2ate haresf and shall ba axerciaed
at jemal deya sach year,

il Pormlttol ehell (wie all teapnnabie trecaytioar lp prervent
and grees fivex mnd prevest pollution
alty of the landa,

leln'n lhll.l. pot | ‘st ‘any ‘timbar ¢o the Jandi or mmove

12

ather “respurces fram’ the fend wi.thw'l pricr writicn permission

from. the snlbosised officer, Such pemission mey be conditicaed

by & Tequissment to pay [ @arkol value for the timbor or ather
: Tesouecen,

13. Pamittse sgraes o have lhe serigl moober of this pesmit
mered or pajsied on esch advertisizg display or other facility
arected ar malmtained under the anthoity of Buch permit.

14. This psmu 1m ﬂbjtn 1o Lhe provisioop of Executiva Crder
Wo. 11246 of Septembey 24, 1955, ms amended, which ssts forth
“‘the Beunl Opportunity claussa. A copy of e wrder may be ob-
‘telned Prom the algnm«olﬂwr.

15, Pammittes lehr.mhd;u. by l.lpi.ng balow, that ha/ehe nows,
underziands - and mccapty the (ermp- and condidons ander wbj.eh
thix permit in issued,

No naw davalopmant or disturbance and conditions in-attached sheet labeled *Exhibit B" musl be mat by Pemnittes as

per-the language-cowtained therein,
Pmi.tzi_:tn% itor period
dume—t, 2008

Fran L
Taty 3i
1 iRt 2011

Field Managar o e

?/ 3}/ 25

(Tixle): {Duh}

INSTRUCTIONS

1 Subshit, in depficale, to sy ol office of B Eursay of Latd
Management having Jucindiction of tha l.l.nd.l\.

2. Apslications for Leod Lae Penpits will oot be- arceptednniesn
r ookificstion of the awallablifty of the land Jar nono-BLM use
{Nofice of Realty Action) baw besn published in tha Federal
Register and for 3 wseks thermafter in & newspeper of generel
eirculetion, This provision does bpokx apply In those situsticss
whene Lhe publication of & (Netire of Realty Action) hes besn

waived by the amthorized officar,
3.1 the smoua] rental  exceadn $250 dollacs par yenr; comts of

- processing the mpplicabion must be pald by the applicant in

mivanca.

‘4. The ‘duthorited offliéwt may require wdditiopal informmtion to
process an spplicutipo,  Proesaldg will be deferred until the
: sequlted infosmation is fumished hy the applleant.

The Paparwerk Redustion Act of 1080 (44 U.B.C. 3501 eL meq.) requires us'to inform yoo thet:

Taformation v newded to procans spplication foi lsnd uve sutherizations, . pmnm o 43 CFR Slﬂim mu.
Isformation shows If the spplizant and proposad use meet the reguirements of 43.CFR Sectien 2920.1.
Applicant mus} reBpond bofore he/she can be grsnted sn wuthorizstion {o use nhun Tamids.



Exhibit A

Eddie Baker Jr., Land Use Permit
IDI-25476

B.M., T, 9 N., R. 17 E., sec. 10, lot 6
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This map represents.... agricultural harvest, vicinity
Boulder Creek within the Challis Field Office,
Idaho BLM.

The sources of the data are from |ldaho-
BLM Corporate Data, and the USGS.

No warranty is made by the Bureau of Land
Management (BLM). The accuracy, reliability,
or completeness of these data for individual
use or aggregate use with other data is
not guaranteed.
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EXHIBIT B
Land Use Permit Water Right Terms and Conditions

All farming costs, including but not limited to, labor, seed, cultivation, watering,
vehicle usage, machinery, harvesting, and storage, shall be the sole expense of the
permitee as his/her expense in doing business under this permit.

Within thirty (30) days after the issuance of this permit, permittee shall file a late
claim in the Snake River Basin Adjudication (SRBA), and/or a permit or transfer
application with the Idaho Department of Water Resources (IDWR), to confirm or
establish a water right for irrigation use upon B.M., T. 9 N, R. 17 E., sec. 10, lot 6.
Within thirty (30) days after the SRBA district court issues a partial decree or IDWR
issues an approved permit or transfer, permittee shall assign ownership of the water
right to the United States. Permittee assumes all liability for compliance with
applicable state and federal rules governing irrigated agriculture and for damages
caused by the permittee in the pursuit of the same. This permit is subject to
termination in accordance with 43 CFR § 2920.9-3 for failure of the permittee to
establish and maintain the water right. No rights to public land accrue due to their
description as the place of use of place of crossing in conjunction with a water right,
beyond those described specifically by this permit.

The water right shall be and remain appurtenant to the land described in this
paragraph for as long as the permittee uses the water right on public land. Title to any
portion of the water right that permittee thereafter transfers from public land to
private land shall, upon IDWR issuance of an approved transfer application,
immediately and completely revert back to the sole ownership of the permittee. The
water right assignment and revesture shall be at the permittee’s initiative and expense.
The United States agrees to cooperate with said water right transfer.

The subject parcel shall not, nor this permit, be used as collateral in securing any
loans. This permit shall not be used as a means of obtaining financial underwriting for
operation of the farm or any other endeavor.

The subject land shall not be included in any Conservation Reserve Program of the
USDA, Consolidated Farm Service Agency (CFSA) nor shall it be included in
formulas or participation acreage in calculation of deficiency payments or other
purposes as a result of crops grown on the subject parcel. Also, they shall not be
included in any CFSA program that causes Federal money to be used in making
payments to the permittee.



FROM : Baker Auctioneering FAX ND. : 288 838 2318 Novw., 19 2887 12:11PM

OPTIMUM MAXIMUM DIVERSION FLOW AGREEMENT

Between: Idaho Department of Fish and Game and Rddie Bakar and
Eddie Baker Jr., owner(s)\user(s) of Salmor East Fork Big Boulder
Creek diversion 01, SEFBBC - 01.

Purpose: This agreement Ls to quantify the optimum maximum flow
to be screened for fish protection by the Idaho Department of
Fish and Game, and

Whereas: Irrigators have the right to divert [llows above their
decreed right during maximum flows from the Big Boulder Creek,
and

Whereas: Maximum flows vary in time of year and in length of
time from yvear to year, and

Whereas: Maximum flows wvary in level from year to year, and

Whereas: Measured flows by the Idaho Department of Water
Resources (IDWR) and Idaho Department of Fish and Game arz only
one point in time measurements, and

Whereas: These measurements give only an approximation and not a
definitive value for maximum flcows, and

Whereas: In the past, the Idaho Department of Fish and Game has
designed screening facilities for approximated maximum flows
based on their or IDWR flow measurements, and

Whereas: In some cases, measured maximum flows following
construction of new fish screens have exceeded design flows, and

Whereas: Idaho Department of Fish and Game is required to meet
current design criteria established by National Marine Fisheries

Service of 0.4 of a foot per second maximum approach velocity of
water through the screen, and

Whereas: Idaho Department of Fish and Game is trying to bring
all screesning structures into NMEPS criteria, and

Page 1
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FRUM -

Baker Huctioneering FARX NU. @ 2u8 BsY 2518 Now. 1Y Zuds 12:011FM

Flow Agreement SEFBBC - 01

Whereas: Costs of the fish screen structure rise in propertion
te the water diverted, especially on small diversions, and

Whereas: {Cost of buillding a screen toc meet only & short pericd
of maximum flow is a waste of tax payer dellars, and

Whereas: Screens which are built to meet maximum flows that are
available only during & short period of tLime or only during
cccasional years, do not operate efficiently at or near decraed
flow levels, and

Whereas: This agreement is not for the purpose of limiting or
infringing on irrigator's water rights or the right to divert
flows above decreed rights, and

Whereas: This agreement is in the best interest for bhoth Idaho
Department of Fish and Game and the irrigators to agres on a
maximum flow for the above diversion, and

Whereas: If there is no such agreement, Idahc Department of Fish
and Game will design and build the fish screen to meet the
approximated maximum measured flow, which may or may not be the
correct optimum flow. It is

Therefore: Agreed that the maximum diverted {low for the above

diversion will not exceed {fg CFS | Idaho's Minexs
Inches)

Q’M W 7~13-0 2.

t,ﬂho Department of Fish and Game Date

= AL é;& 9;/( q-yf(~0 2~
Water User Date

. Water User Date

Page 2
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