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IMPORTANT: This facsimile is intended only for the use of the individual or entity to which it is addressed. It may
contain mformation that is privileged, confidential, or otherwise protected from disclosure under applicable law. If
the reader of this transmission is not the intended recipient or the employee or agent responsible for delivering the
transmission to the intended reciplent, you are hereby notified that any dissemination, distribution, copying or use of
this transmission or its contents is strictly prohibited. 1f you have received this transmission in error, please notify us
by telephoning and return the original wransmission to us at the address given below.

FROM: Labat-Anderson, Inc.
1961 Stout St., 8 Floor
Denver, CO 80294

Fax No. 303-844-1350
Voice Na. 303-844-1485

SENT BY: David Jarvis, Paralegal

TO: Diana Delaney FAX No. 208-736-2121
cc: Michael Lawrence 208-388-1300
Michael Creamer
Scott Campbeil 208-385-5384
IDWR Document Depository 208-287-6700
ENRD/Gloria Baimbridge 208-334-9375

NUMBER OF PAGES SENT (INCLUDING COVER PAGE): 4

SPECIAL INSTRUCTIONS: Attached for filing is United States’ Notice of Error in Motion to
Disallow Costs in Subcase No. 63-27475.
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RONALD J. TENPAS

Assistant Attorney General

Environment and Natural Resources Division
DAVID W. GEHLERT

Trial Attomey, Natural Resources Section
Environmental and Natural Resources Division
U.S. Department of Justice

1961 Stout Street, Suite 800

Denver, CO 80294

(303) 844-1386

Attorneys for the United States of America

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase No. 63-27475
)

Case No. 39576 ) UNITED STATES® NOTICE
) OF ERROR IN MOTION TO
) DISALLOW COSTS
)

COMES NOW the United States by and through the undersigned Counsel and
informs the parties and the Court of an etror in the UNITED STATES’ MOTION T0 DISALLOW
CosTs AND OPPOSITION TO REQUEST FOR ATTORNEY FEES filed on or about Sept. 13, 2008
(“MoTION TO DISALLOW™)  That memorandum incorrectly asserted that the United States’
merits brief had argued that a remark should be included in any water right issued. See MOTION
TO DISALLOW at 9 (citing UNITED STATES’ OPPOSITION TO JANICEK PROPERTIES’ MOTION FOR
SUMMARY JUDGMENT at 2 (“OPPOSITION™)). In fact, the United States did not assert that a

remark was appropriate until oral argument, as Janicek correctly stated in its MEMORANDUM OF
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COosT3 AND REQUEST FOR ATTORNEY FEES.

Counsel for the United States learned of the possibility of the error through a
telephone call from Plaintiffs’ attorney on September 24, 2008, Subsequent investigation
revealed that in preparing the MOTION TO DISALLOW, Counsel for the United States relied on a
copy of the OPPOSITION pulled from his electronic directory which, although not labeled as such,
turned out to be a draft that varied from the memorandum that was actually filed. Counsel

regrets the error.”

DATED this 26™ day of September, 2008,
Respectfully submitted,

RONALD J. TENPAS
Assistant Attorney General
Environment and Natural Resources Division

DAVID W. GEHLERT

Attorney, Natural Resources Section
Environment and Natural Resources Division
U.8. Department of Justice

1961 Stout St., Suite 800

Denver, Colorade 80294

(303) 844-1386

Attorneys for the United States of America

¥ This error, while regrettable, does not change the substance of the United States’
argument in which the brief was cited because that argument does not turn on when the United
States first argued for a remark. For the purposes of the argument it is only important that the
United States did argue for a remark and that the Court accepted that argument. See MOTION TO
DisaLLOW at 9-10.  All the other arguments presented by the United States are entirely
unaffected by the error.
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CERTIFICATE OF MAILING

[ certify that on September 26, 2008, I sent true and correct copies of the
foregoing UNITED STATES’ NOTICE OF ERROR IN MOTION TO DISALLOW
COSTS as follows:

vig Facsimile transmission:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

Twin Falls, Idaho 83303

Fax: 208-736-2121

Michael P. Lawrence Idaho Department of Water Resources
Michael C. Creamer Document Depository
Givens Pursley, LLP Fax: 208-287-6700

Fax: 208-388-1300
U.8. Department of Justice

S. Bryce Farris Environment and Natural Resources Div.

Ringert Clark, Chartered Fax: 208-334-9375
Fax: 208-342-4657

Scott L. Campbell

Moffatt Thomas Barrett Rock &
Fields, Chartered

Fax: 208-385-3384

VAN N
David W, Gehlert
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