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April 24, 2007 VED
MAY 07 2007
DEPAR
Clerk of the District Court ' WATERQE‘%%%%EQ

Snake River Basin Adjudication
253 Third Avenue North

P.O. Box 2707

Twin Falls, Idaho 83303-2707

RE: Reason for Profest of Water Right 75-27L - John A. Benzon

TO: Clerk of the District Court - T'win Falls, Idaho

I am enclosing documents from our previous protests of 2002 and 2003. I think you should
have these documents in your file, along with the original.

I am protesting Mr. Benzons water right #75-27L on the basis that Mr. Benzon has never had
water from Williams Creek on his property legally to this date and never from the Highline Ditch
legally. .

Therefore, ] am protesting Mr, Benzons 75-27L Water Right, dated 1/08/07, that it does not
exist for not having used water since 1935 (documents enclosed). However, if water right 75-
27L, 1/08/07 is valid by the Idaho Department of Water Resources, I protest the moving of the
diversion point of 75-27L from NESWNW Sec. 12 T20N R 21E to T20N R21E Si1
NENENE Lot 1.

Simyerely.
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. EPAHTMENT
ﬁfATF: RS0y !R?gc

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) A.  Subcase 75-27L
) (Insert water right suwmher)
Case No. 30576
Ase o _; STANDARD FORM 1
OBJECTION

Pleage fill in the following information:

B. NAME AND ADDRESS OF PERSON OBJECTING

Name: Randy Capps
Address: 87 Corbett Lane
Salmon, Idaho 83467

Daytime Phone: 208-756-2997

Name & Address of Attorney, if any:

C. CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR’S REPORT

Name: John A. Benzon

Address: 257 Williams Creek Rd.

Salmon, Idaho 83467
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D. I object to the following clements as recommended in the Director’s Report. (Please

check the appropriate box(es)}.
1. O Name and Address

Should be: _
2, ] Source

Should be: _
3. O Quantity

Should be: _
.. o Priority Date

Should be: _
5. g Point of Diversion

Shoutd be: -
6. O Instream Flow Beginning and Ending Point

Should be; _
7. O Purpose(s) of Use

Should be: )
8. ] Period of Year

Should be: i
9. 0O Place of Use

Should be:
10 ® - I objéct because: SEE ENCLOSED DOCUMENTS.

[3 This water right Should not exist.

0O This water right was not recommended, but Should be recommended with
the elements described above.

E.  REASONS SUPPORTING OBJECTIONS(S): SEE ENCLOSED DOCMENTS
OF PROTEST.

SF.l%mﬁm
Amended 10/16/97 Page!




VERIFICATION (must be completed)

)

State of ﬂﬁw

County of =gty

J88.
)

S T

, duly sworn, upon oath, deposes and says:

(Name of persopiling objéction)

That } am the party/claimant filing this objection, as defined by 1.C. §§ 42-1401A(1) and
(6 or that I am the attorney for the party/claimant objecting and that I have read this objection,
know its contents and believe that the statements are true to the best of my knowledge.

Subscribed 2rd sworn to before me on-

T AR A Ay

e Fep e B g

g ) Conp 0

{Signatare of person ﬁll*g objegﬁmﬁ

(Attomey signing in representative capacity)

Pimatr st ety kol

ROGEA A.TRACY
NOTARY PUBLIC
STATE

OF 1BAHD

ERI T

SE.1-Objection
Asmended 10716297

L ekt e e

7
Residing at: __oddg’r, 77 #ovi7
My Commission Expires: ~ ///M//

Page 1
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INSTRUCTIONS FOR MAILING

You must mail the objection, to the Clark of the court. FAX flings will not be
accepted. You must also send 2 capy to all the parties listed below in the Certificate of Mailic g.

G. CERTIFICATE OF MAILING

Leertify thaton 37 £/ » 200 7, I meiled the original and copies of this
objection, incleding alf attachfnents, to fhe following persons:

1. Orginal to:

Clesk of the District cougt
Snake River Basin Adjudication
253 Third Avesne North

PO Box 2707

Twin Falls, TD 83303-2707

2. One copy to the claimant of the water right at the following address:

Nnﬁae: John A. Benzon
Address:; 257 Williams Creek R4,

Salmon, Idaho 83467

3. Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 837200098

United States Depariment of Justice
" Environment & Nat'l Resources Div

550 W Fort Strect, MSC 023

Boise, ID 83724

Chief, Natural Rescurces Division
Office of Attomey Geperal

PO Box 44449

Boise, ID 83711-4449

) jpotor 8f attorney
maifing on Objector’s behalf

SF1-Objoction Page 1
Amented 10/1697
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IDAHO DEPARTMENT OF WATER RESOURCES
Adjudloation Claim Report 75271,
WATER RIGHT NUMBER: 78271,
Ovwner Typs - Narne and Address
Current Cvnier JOHN A BENZON
267 W LIAMS CREEK RD
SALMON, ID 83487
(208)756-4573
Pricrity Dats;  GS/01/1838
Banln; - Paoread
Status: Actlve .
Sourca Tribuary
WILLIAMS CREEK SALMON RIVER
Rensficlel Une Eram __To DRiveralon Rete Annual Volume
IRRIGATION 101 o 11101 D.OBO CFS
Tctal Diverslon: 0,080 CFS
Logntion of Poini(a) of Riversion
WILLIAMS CREEX, NEH/4SW4NW1/4 Seo, 12, Twp20N, Rge21E, B.M,
LEMHI County
Pluce of tine
IRRIGATION
Twp Rge Sec | NE I N [ s ] SE |
INR | MO SN ) SE | NE INWISW] SE | NE [ NW ] SW} SE | NE | N IS SE T Tobh
20N 21E 12 | ] 4¢ ] i 40
i i | {
Totsl Acras: 4
Gonditions of Approva:
Remeris;

1. Genenal IT APPEARS 70 BE ERROR IN PROPERTY DESCRIPTION IN ORIGINAL DECREE
TOWNSHIP FOR PROPERTY 1S 20N RATHER THAN 21N AS IN DECREE.
VWILLIAMS CREEK WATER CANNOT REACH T2iN R21E SEC.18. THIS RIGHT 18 A
PORTION OF A76-00027.8/7/80MT
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IDAHO DEPARTMENT OF WATER RESOURCES

Adjudication Cisln Report 75-27L

aim Rectived Date: 871980
Enlsrpement Lise Priorily Dade:
Enfargement Statute Priority Date:
State or Federsl;, S
Owner Nama Connsutor:

Water District Number:
Genurle M Refe Per Acret
Generlc Max Volume Per Acre:
Svran Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Aot Number:
Carey Act Numbet:

Mitigetion Phan; Fafon

=

OFize 002
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01/08/2907
IDBHO DERRRIMENT OF WATER RESOURCES —
RECOMMENDED WATER RIGHTS ACQUIRRD UNDER ETATE LA
RIGHET FUMBER: TE~2TH
WAME AND ADDRESS: JOMK A BENRON
237 WILLIMEE CRRGK 2D
SaLMON 1D 82457
HOURCE: WILLIAWA CRERR TRIBUTARY : SALMON RIVER

QURBNTETY « ¢.080 CFS

Thia right when copbinad with all other zighte shall provide no moxe than ,bI
cls pax acre nox moxe them 3.0 afa pee acve fox ilxsiganion &2 the lands mhone

PRIORITY DATE! 05/04/1806

BOTHT OF ;
DIVERAION: TA0N R2AE BLL MENEWE Dot 1 Within LEMHI Cownty
PURDOSE AD v
FERION OF USE:
EURRRGE. QR AR BERIOR QF USE QUANTITY,
IRRIGATION e4/01  an/od 0.080 CFS
RLACE OF USE: IRPIGATEON A LEMHL CRunby.
TRON RRIE B12 SRR 3.60

2.8 ACRRES TOTAL
OTHER RROVISIONS NECESSARY TOR DEFINITECR OR ADMINISTROIION OF THLE WATER RIGHT:
Thie paxtial decmes Ls cubject %o swch gsnexal, provisions necessaxy fox
sha dafdinlsion of the zighte ox fox the effioient adminlahzaiion of the wate:
wighta &as way be witimacely datsrmined by the Couxt ab a2 point dn tine ho
ég‘taex than the entry of a 2inal unified deaxee, Section 4R-1412({6), Idaho
nde.

EXPLANATORX MATERZAL: 7RAELS OF CLALM - Dacraed

Aasin 74 Directoxr’s Raport Page 29




Law Offices

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Ray W. Righy -
Gordon S. Thatcher P.O. Box 250 Telephone: (208) 356-3633

G. Rich Andrus 25 North Second East Faceimile: (208} 356-0768
Jerry R. Righy Rexburg, ID 83440 E-mail: frighy@rig by-thatcher.com

Michael 5. Kam ([195¢4-2004)}
Gregory W. Moceller

December 10, 2002

Mr. Robert Foster
IDWR - Salmon Region Office
206 Van Dreff Offices, Suite B
Salmon, ID 83467

Re: Williams Creek/Highline Ditch vs. John A. Benzon

Dear Mr. Foster,

This firmn represents Bill Gattung and other water users on the privately owned Highline Ditch
which has, as its point of diversion, Williams Creek in the following location: SE1/4NE1/4NE1/4
of Section 11, Twp. 21 North, Rge. 22 E.B.M. It has come to our attention that pursuant to a
mandate given to the Highline Ditch water users by you and/or the Depariment of Water Resources,
Highline Ditch water users are now required to allow a Mr. John A. Benzon to divert his cla: med
Water Right No. 75-27L in the amount of .080 cfs from the Highline Ditch in order to water his
approximately four acres. Our understanding is that you have based your determination based npon
an affidavit of Mr. Shoup, who is now deceased.

After extensive review of the records, the chain of titles to the properties and conversation with all
witnesses who were alive at the time of the original applicable diversions from Williams Cretk, it
is clear that Mr. Benzon does not have a water right out of Williams Creek. According tc our
investigation, the history of the Highline Ditch is as foliows:

1. A Colonel George L. Shoup originally owned certain property now being watered by the
Highline Ditch. He initially began construction of a ditch from Williams Creek but stopped at a
draw well above property now owned by Mr. Benzon as well as the present water users of Highline
Ditch. No water was diverted. The question at that time was whether or not to floom across the «iraw
or engineer around the draw. '

2. In 1935, the Colonel Shoup property was then divided and soid to a Mr. Gar Hodges and a Mr.
Corbett. The property taken by Mr. Corbett is not at issue in this matter as such property is ther orth
half of the original Shoup Ranch toward Williams Lake road. Mr. Hodges then contracted with Mr.
Corbett, as a contractor, to construct the balance of the Highline Canal to the Hodges property
purchased from the Shoups. (As a point of interest, the Corbetts and Hodges also built what is now
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December 10, 2002 Page 2

Mr. Robert Foster
Re: Williams Creek/Highline Ditch vs. Johnr A. Benzon

known as Rainbow Ditch for the purpose of diverting water directly from the Salmon River to their
properties as well).

3. When the Highline Ditch was completed, only the Hodges ever diverted from it. Prior to that
time, even when Shoups owned the property, the present property being watered by the Hithline
Ditch {excluding Mr. Benzon’s property) was the only property ever watered from the original
diversion.

4. Approximately, during the same period of time, another son of Colonel Shoup, by the name of
Will Shoup, purchased some additional property which was unrelated to the property transferred to
the Hodges as discussed above and some portion of which eventually became the property’ now

owned by Mr. Benzon.

5. Mr. Hodges had three children, Garr Hodges, Paul Hodges and a daughter by the name of Deleith
(8p). The property was then divided among the three children and the water nghts from the Hijthline

Ditch were divided in three equal portions.

6. The property originally owned by Paul Hodges eventually became owned by the Capps The
property originally owned by Garr Hodges eventuaily was divided up and sold to Mr. Bill Gattung,
Jason Beyelerr and D. Logan. The property originafly owned by Deleith Hodges went to her heirs
and is now owned and or operated by Kevin Rice.

7. The only modifications to the Highline Ditch, from the time of its’ construction and woen it
originally carried water, have been two new head gates {one by Mr, Gattung and the other by Mr.
Rice) representing the three original points of diversion from the original water rights within the
Highline Ditch. '

8. Testimony from Mr. Gar Hodges himself will evidence that the property now owned by M.
Benzon absolutely never had any water on it from the beginning of the original construction >f the
Highline Ditch by Mr. Shoup and completed by Mr. Hodges. This testimony will be confirmed by
Mr. George Rice who came to the area in 1945, Both of these gentlemen are willing to testify itany
hearing or meeting required to resolve this matter

8. Both Mr. Hodges and Mr. Rice confirm that the Benzon property was always sage brush and was
never cleared until recently. In fact, the property actually had a small saw mill on it and was never
intended for irrigation purposes. The sage brush was five to six feet high, hardly evidencing any
clearing in modern times.

9. Inthe early 1980s, a new diversion on Williams Creek was constructed which essentially allowed
all of the water of Williams Creek to be diverted into the Highline Ditch and then within a few yards
from the creek, a re-diversion takes place which dumps water for all other water rights on Williams
Creek back into Williams Creek.

As stated above, it is our understanding that the Department has granted Mr. Benzon’s request rased
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December 10, 2002 Page 3
Mz, Robert Foster
Re: Williams Creek/Highline Ditch vs. John A. Benzon

upon an Affidavit of Richard M. Shoup (deceased) prepared by his attormey of record in 1974, The
fact of the matter is, the Affidavit is unsubstantiated and certainly is inconsistent with the testimony
of those who were there and are presently alive and willing to testify. Furthermore, it is obv ously
incorrect in other ways: i.e. it states the priority date as May 1, 1888 and it should be 1886, At best,
the Affidavit can only be claimed to be confused with the fact that some of the property purchased
by Will Shoup lying below Mr. Benzon’s property (on the other side of the road) was in fact w itered
from another point of diversion down stream of the point of diversion the Highline Car:al on
Williams Creek, located in the NE1/4SW1/4NW1/4 of Section 12. This property is presently ¢ wned
by a Mr. Gale Anderson. However, this diversion could never have reached property lyir g up-
gradient above the road and now owned by Mr. Benzon.

Basically, the bottom line to this correspondence is that we believe Mr. Benzon’s claim to water
right is in error and that he does not have any water rights on his property (except for a well *vhich
was drilled by his predecessor in interest, 2 Mr. Snider). Furthermore, even if his predecessors in
interest did own a water right (as claimed within the original Shoup water right from eith:r the
Section 11 or Section 12 diversion), it has long ago been forfeited and/or abandoned. For these
reasons, we must insist that the water master and/or the Department of Water Resources reve 'se its
direction to the Highline Ditch sharcholders that they must allow Mr. Benzon to divert fron the
Highline Ditch. We request a specific meeting to be held when we can present our case and our
witnesses. If for any reason you are unwilling to provide the same, we will of course be forced to
bring whatever action is necessary to enforce what we believe are our legal rights. We awaii your

reply.

Please contact me as soon as possible.

Sincerely yours,

£ Bill Gattung. #
cc: Ron Carlson

FAWPSSB\GATTUNGB.LTR
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RECEIVED
May {7 23&?

2 May 2006 OEPAFHM
h'r:nm:crmmm:c

Wi bams Creek Water District 75-B
88 _ois Lane
Sal non, Idaho 83467

Re: Removing water from the Highline Ditch

Desr Mr. Benzon:

It hiis been brought to our attention (while we were in the process of cleaning the ditch),
that you have been removing ‘water for your property.

You were notified by a letter of 7 February 2003 that the Highline ] Ditch is a private Jine and
it is illegal for you to remove water from it.

If w find further evidence that you have been or are conhnumg to remove water from this ditch,
we vill have to take legal action.

Sincerely,

AR

Kevin Rice, Watermaster

ot g
Bill Ga B Secr

ec:  Idaho Department of Water Resources, Idaho Falls, Idaho
Bob Foster, Salmon, Idaho
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C. Date of Deilvery .
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