RECEIVED
AUG 28 2008

nE ENT OF
DA G
Susan Wildwood, ISB 3327
SUSAN WILDWOOD, CHARTERED
P.O. Box 6502 — 2533 N. 26th
Boise, Idaho 83707
Telephone: (208) 383-0390 — Fax 433-8365

IN THE DISTRIC'I‘_COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) SUBCASE NO. 63-04256A
)
Case No. 39576 ) REQUEST FOR LEAVE TO FILE
) LATE OBJECTION TO PRIORITY DATE

COMES NOW, Westerni Idaho Development, Inc, (Western Idaho), Claimant under
the above referenced Subcase and requests leave of Court to file a late objection to the
priority date recommended by the Director of the Idaho Department of Water Resources
(Director).

The grounds for the request are that the original claimant, Thomas Bender, could not
be located at the time that Western Idaho’s predecessors in title, Frederick Batt, et al.,
submitted documentation to prove up the priority date. Mr. Bender’s original claim listed a
priority date of April 1, 1949, See Exhibit 1.

The earliest date that Batt’s could provide was 1977. See Exhibit 2, Affidavit of
Norman A, Batt. Therefore, the Director recommended the earliest date submitted by Batts -
1977, rather than the date listed in the Bender claim - 1949.

At the Status Conference called by the Court on June 19, 2008, the undersigned, who is
now counsel for Mrs. Priscilla‘,Armenta, Subcase 63-2456C, was provided a copy of an
Affidavit by Mrs. Edna Britton, who stated that she and her husband were the original

purchasers and irrigators of the properties the subject of both the referenced sub-cases.
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I met with Mrs. Britton on June 25, 2008 and obtained an Affidavit from her
pertaining to the actual priority; date for Subcase 63-2456C that indicates the original priority
date wﬁs correctly listed as 1949, A copy of Mrs, Britton’s Affidavit has been filed with the
Idaho Department of Water Resources. The original is attached hereto as Exhibit 3.

At the same meeting, her son-in-law informed me that Mr. and Mrs. Bender were
tragically killed in an automobil:e accident immediately after they sold the subject properties.

This information was not available to Westerh Idaho until the teleconference and the
subsequent meeting with Mrs. Britton in June 2008.

Therefore, Western Idaho respectfully requests leave of Court to file the attached Late
Objection to the priority date lfecommended by the Director. No party will be prejudiced
thereby and the only other objector, Wilder Irrigation District (Wilder) did not object to the
priority date recommended by the Director. As noted in the Certificate of Service attached
hereto, Wilder has been served a copy of this Request for Leave to File Late Objection to
Priority Date.

15.07 ™ aay
DATED this day of August, 2008

Z Susan Wildwood
SUSAN WILDWOOD, CHARTERED
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! -STATE OF IDAHO é 3 y 5-

'DEPARTMENT OF WATUR ADMINISTRATION

Section 42.225a, Maka Cade
i
. CLAIM TO A WATER RIGHT
Under the provisions of Section 43225, abo Code. a person may fle g chilin Lo u fight to use water wich has
heen established by diversion and &pplication 10 hencficial use, The filing of this clam does wot confimt the water right

but will serve for infurmation purposes aaly. 1L miy, however, hecumo the basis fur fuiuge adjudicalion of 1he water fight .
by the Court, .

Nutwe it hereby given shat- ____ M¥, .Tobiag Bander e
{naine of claimani)
« claiins 3 right 1o the diversion and benefcial use of

or . __ Route 5, Calduell, Idaho 83605
(mailing address)
eround Weater or surface water iributary 1o ____ Snake River
The exlent and natuce of said claint is as follows:
(1)  Desutite source of water: (naiue oF strzam, lake, spring, erc., or ground water) Dopamed drain

LY S—

. (Semacimes -Recently referred to am the Lowey_Imbankment Drafn).. . __ ..
{2)  Beseribe the porpose for which the water hyg ben used and the sime during the year when you Iuve used the nght
<lained:
Pl Amoum .60 oo Use Avrigation Period of Use: From _April 1. Tn _Qct, 21
82 Amowm 1,60y Ircigation Period ofUse: From Apeil 1 Te LJBers 3

U I S T L ez PericdofUse: From ——— IO
(ofx, Spm (donn.. irei., " {both dates inclusive)
or af stuck, ete.)

(3)  Tuotal quantity of water claimed: 2a2. . cubic et per secoud, or N 1. ¥ Y 1}
perammunandfor o iy per ininute. .

14) Priority claimed: (the date water was first applied 10 bencficiat use) - April 3, 1949
A <liim s not aceepruble on A ground-water source with a iosity kater (han Masch 25, {962 ur on 2 sutfuceawiter

source with a priarity later thap May 20, 1971, An excapliou 1o this rule is 1h31 a clalm may be filed on dogestic e from

4 ground-water spurce, . .

15)  A) Puint of diversion: (give locatlen of polnt where water is diverted From s source)
#1 SE_ % _ SW yi.scc. 35 . Twn 4N Rgee 6 W pM. Coumy of _ Canyon

Additiuna) points of viversion: ._82_— SWesibe,_ Sec, 38, T.4.N, R.4 W, .

) Describe nicans of diversion of water: {ptonp and pipeling, well, diversion dam. rescrvoie. lengih of ditch and field,
ete.) Give sizes and capacities: be as spocific as passible., . .Fump from drain throuch pipeline eo _
- . PEORSEY. Fineline located om quarter section line,

(6} A} Describe Incation of use by Hsting number of irrigated ucres within each 40-acte tract in appropriate box. If use is
ont for jerigation, place an “X" in approptiate bux 10 xhow location.

r H sEL, NFw M, SV SEw TOTAL

L) R KT PO T X B A D B ) B R C T T
1 A 4N | 35 . 1 . 30
#2 34 A0 40
¢
110

ToIAl Nn.'nf scres
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B) & the water is nsaut for other than irrigadion, fully deserilic that use, being as specilic as possible:

faw ML fEL e b immara e e am e e o A . e g v, e 7 e o —— i -

- e L— T e e et ¢ e Bt . A ot & . e — am —
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Map should show the location of ihe polnt of diversion and the place of use of the water by 40-cre subdividions,
sectinn, lowitsinp and range of the puhlic lind survey sysiem,
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IDAHO DEPARTMENT OF WATER RESCURCES
Water Right Report 634258
WATER RIGHT NUMBER: 634256
DQwnar Type Nome gnd Address
Current Owner ';?ams BENDER
8

CALDWELL, ID 83605
Priority Date:  04/01/1549
Basis: Statutory Claim
Status: Active
Source Jribetary
LOWER EMBANKMENT DRAIN SNAKE RIVER

Bepeficial Use From _To Diversion Rate Annual Voiume
IRRIGATION 4/01 to 10/31 2.200 CFS
Tofpi Diversion; ~ 2.200 CFS

Losation of Polrgfs} of Divarsi
LOWER EMBANKMENT DRAIN SE145W1/4 Sec. 35, Twp 04N, Rge 04W,B.M.
CANYON County

LOWER EMBANKMENT DRAIN SWHASW1/4 Sec.35, Twp 04N, Rge 04W, B.M.
CANYON County

Pl Usa
IRRIGATION

Twp Rge Sec ] NE
I NE [ Nw | 5w | SE
O4N O4W 34 |

|

1

40.0|

| |

04N 04w 35 = II

Toual Acres: 110
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WILDER HOP CO.

1621 Idaha Avenue, Caldwell, LD 83605
PaoacFax: 208 €53 8518

June 8, 2098
Subject: Water Right on Lower Embankment Drain
Te Whem It May Concern: -

I am writing this letter at the behest of James Porter, whose
family now owns a piece of farm land, which my brother and I
Previously owned and farmed. The BD acre piece of land in
question is located in Section 34, Township 4 North, Range 4 West,
Boise Meridian, Canyon County, Idahe. It has been irrigated for
decades utilizing water from the Lowar Embankment Drain, with a
peint of diversion located in SWSW, Section 35, T4N, R4W.

My brother and I purchased the 80 acres from Mr. Paul Muascn in
March of 1977. Mz. Munson had previousaly purchased the propaerty
from Mr. Walter Riess. To the best of my knowledge, Mr. Riess had
purchased the farm from Mx. Tobias Bender. In February 1974, Ur.
Bender filed a “Claim to a Water Right* with the Department of
Water Administration, Stete of Idaheo, claiming that water was
first applied to this farm land from the Lower Embankment Drain in

. 15489,
As far as I know, Mr. Bender had continually farmed this 80 acres
with water from above specified point of diversion. Certainly, my
bErother and I farmed the property from 1877 until we scld the
property in 2005, always utilizing the water from the Lower
Embankment Drain. If Mr. Bender's priority claim of 1949 is
dcgurate, then the farm land and the Lower Embankment Drain have
been physically and economically tied together for nearly 60
years,

oo

Norm Batt
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STATE OF IDAHO ) arFmaviror Edn_ . Bv, Hepn
REGARDING PROPERTY HISTORY

COUNTY OF CANYON )
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DATED this Ozjwcday of June 2008.

%WW

(Signature)

SUBSCRIBED AND SWORN to before me thisol-3?"Clay of June 2008,

/Q{,L\QM Lol ey

iy, NOTARY P 1C FOR TATE OF IDAHO

B Residing at L » Idaho
2’3 : My Commission expires:_£o/ o 3/- 7




Susan Wildwood, ISB 3327 .

SUSAN WILDWOOD, CHARTERED
P.O. Box 6502 - 2533 N. 26th

Boise, Idaho 83707

Telephone: (208) 383-0390 — Fax 433-8365

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA SUBCASE NO. 63-04256A

Case No, 39576

)
)
) CERTIFICATE OF SERVICE
)

I, Susan Wildwood, hereby declare under penalty of perjury that I am not a party to
the within action and am over the age of 18. On /] AU L%f L7 , 2008, I

served the following persons with the Request for Leave of Court to File Late Objection to

Priority Date, as follows:
Mr. Albert P. Barker [ ] Facsimile
Barker Rosholt & Simpson, LLP [)q Mailing
P.O. Box 2139 [ ] Hand Delivery

Boise, ID 83707-2139
Facsimile:  344-6034 .
Attorneys for Wilder Irrigation District

United States Department of Justice [ ]} Facsimile
Environment & Natl’ Resources M Mailing

550 West Fort Street, MSC 033 [ 1 Hand Delivery
Boise, ID 83712

Facsimile:  334-1413
Attorney for USDI Bureau of Reclamation

Director ' [ ] Facsimile
Idaho Department of Water Resources Mailing
P.O. Box 83720 ] Hand Delivery

Facsimile:  287-6700
Boise, ID 83720-0098
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DATED this A7 day of %{-{%H,&Ué’,— , 2008,

‘ L),&(MALJ LA o

Susan Wildwood
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