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It"

IN ReSRBA

Case No. 39576

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
) Subcase No. 74-00741
)
)
) OBJECTOR'S PRETRIAL
) MEMORANDUM

--------------)
COMES NOW, the Objector, Lynn A. and Robin R. Herbst ("Herbst"), by and through

their attorneys of record, Barker, Rosholt & Simpson, LLP, and submit this Pretrial

Memorandum. As discussed below, the Objection, filed by Herbst, should be granted - at least

in part - and the priority date for water right 74-741 should be amended. I

STATEMENT OF ISSUES

There are two issues before the Court in this trial:

1. Should Herbst be granted relief from the Lemhi Decree, to the extent that the

Lemhi Decree found that water right 74-741 has a priority date of January 8, 1908?

2. If relief can be granted from the Lemhi Decree, should all or a portion of water

right 74-741 be decreed with a priority date earlier that January 8, 1908?

1 The purpose of this Pretrial Memorandum is to advise the Special Master as to the Herbt's position, and provide
the legal foundation in support thereof. Filed concurrently herewith is a Statement ofStipulated Facts. Other facts
will be presented during the trial on July 31, 2008. At that time, Herbst will stand for any questions that the Court
may have on this matter during the trial.
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STATEMENT OF OBJECTOR'S POSITION

Relief should be granted from the Lemhi Decree, so far as necessary to amend the

priority date on a portion of the water right as information has recently been discovered showing

that water was used to irrigate the section 17 lands long before January 8,1908.2 Herbst, the

current owner of the water right, is not aware of why the previous owners or their legal counsel

failed to research this matter and claim the correct priority date in the Lemhi Adjudication.

Furthermore, a priority date of January 8, 1908 causes significant hardship on the Herbst's

farming practices.

Water right 74-741, should be split into two water rights, as follows:

Water Rieht #1 Water Rieht #2
Priority Date: January 8,1908 Mav26,1873
Diversion Rate:' 2.6 cfs 1.7 cfs
Place of Use: Tl9N, R24E, Lemhi Cty: Tl9N, R24E, Lemhi Cty:

e §20 lands: e §17Iands:
034 acres - NENW 022 acres - NESW
o II acres - NWNW 032 acre - SESW
o4acres-SWNW
026 acres - SENW Total Acres: 54
o 6 acres - NESW

e§17lands:
o 5 acres - NWSE
03 acres - SWSE

Total Acres: 89

All other elements should remain as recommended by Idaho Department of Water

Resources ("IDWR").

STATEMENT OF FACTS

Filed concurrently with this Pretrial Memorandum is a Statement ofFacts ("SOF').

These facts are incorporated herein by reference.

2 Water right 74-741 authorizes the irrigation of 81 acres in §20 and 62 acres in §17, T19N, R24E, Lemhi County.
'Water right 74-741 was recommended with a diversion rate of 4.3 cfs to irrigate 143 acres. This equates to
approximately 0.03 cfs per acre.
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Water Right 74-741 authorizes the irrigation of 143 acres in Lemhi County - 62 acres in

section 17 and 81 acres in section 20, T19N, R24E, Lemhi County. SOF'lll. The right was

originally claimed in the SRBA by John F. and Emma Herbst - the parents of Lynn A. Herbst.

ld.; Exhibit 101. John F. and Emma Herbst acquired the 143 acres to which water right 74-741

are appurtenant, from Doyle W. and Loa B. Dance, on December 3, 1969. Exhibit 102. Lynn

A. and Robin R. Herbst began leasing the property from John F. and Emma Herbst in the early

1980's. They acquired ownership of the property and water right 74-741 in 1993. Exhibit 103.

On May 26, 1873, Joseph "J.B." Pattee claimed "all the water that can be carried or run

in the old Fort Lemhi ditch, taken from the Creek now known as the Agency Creek ... for

irrigating purposes," SOF'Il12; 706 Rpt. at 21-22.4 Mr. Pattee claimed this water so that he could

irrigate certain properties owned by him. ld. According to the March 3, 1972, Affidavit ofJohn

W. Snook, Mr. Pattee was stilI irrigating these properties in 1888 and these properties are the

same the properties owned by "Ferrell Herbst" in 1972. SOF'Il15; 706 Rpt. at 20. As Lynn

Herbst will testify at trial, John F. Herbst was commonly referred to as "Ferrell" - his middle

name. This is the property now owned by Herbst and to which at least a portion of water right

74-741 is appurtenant. Exhibit 103.

The claim by J.B. Pattee was for the diversion of water from Agency Creek. According

to the July 23, 1910, Affidavit ofF.B. Sharkey, on or around June 22, 1886, the "Indian

Department" traded J.B. Pattee's Agency Creek water for waters in the Lemhi River. SOF'll'll

13-14; 706 Rpt. at 23-24 & 28-30. The "Indian Department" also agreed to construct a ditch to

convey the water from the Lemhi Riverto J .B. Pattee's property - i.e. the "Indian Ditch." ld.

4 For the convenience of the Court and parties, the Supplemental Director's Report Regarding Subcase No. 74-741
("706 Rpt.") has been sequentially numbered to allow for ease in locating the historical documents contained in
Attachment A to that report. A copy of the numbered 706 Rpt. is attached to this memorandum.
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This same ditch continues to divert water from the Lemhi River and deliver that water to the

Herbst property.

On September 25,1894, J.B. Pattee was awarded "Homestead Certificate No. 46,"

obtaining title to the east half of the SW quarter, section 17, T19N, R24E, Lemhi County. SOF'I[

16; Exhibit 107. Of the 62 acres recommended in section 17 for waterright 74-741, there are 22

acres in the NESW and 32 acres in the SESW, section 17, T19N, R24E, Lemhi County (for a

total of 54 acres). SOF'I[ 17. Pursuant to the legal requirements necessary to gain homestead

entry, it is clear that these acres must have been irrigated for no fewer than 5-years prior to

September 25, 1894.

On January, 8 1908, Joseph L. Pattee filed an application for permit, seeking to divert

water from "Old Agency Creek" to irrigate certain lands in Section 20, T19N, R24E, Lemhi

County, including the same section 20 lands recommended under water right 74-741. SOF'I[ 18;

Exhibit 109. License 3350, authorizing a diversion rate of 2.6 cfs, was issued to Joseph L. Pattee

on September 10, 1912. SOF'I[ 19; Exhibit 109.

At trial, Herbst will testify that, in 1971, John F. and Emma Herbst hired an attorney to

file a water right claim, for water right 74-741, in the Lemhi Adjudication. The claim contained

a priority date of January 8, 1908. SOF'I[ 10. Herbst does not know why counsel for John F. and

Emma Herbst did not research and discover the historical documents that he recently discovered,

showing that the use of water, on a portion of the appurtenant property, began long before

January 8, 1908. The water right was subsequently decreed, with some modifications with a

priority date of January 8,1908. SOF'I[ 11.

Herbst will testify that he first became aware of the potential problem with the priority

date in the mid-1980's, when he was still leasing the property from his father. At that time, he
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was a member of Board for the water district and was speaking with some long-time residents of

the area. Herbst mentioned the problems he was having with multiple curtailments during the

season. These individuals, who were somewhat familiar with the history of the area, were

surprised that Herbst's water right had such a late priority date. These individuals claimed to be

familiar with Mr. Pattee and the early development of the lands in the area. Herbst told his father

of this conversation and the possibility that water right 74-741 was developed, at least in part,

prior to January 8, 1908. Apparently, Herbst's father did not act on this information.

In 1990, Herbst's father filed a claim in the SRBA. Herbst did not know that his father

claimed water right h74-741 with the January 8, 1908 priority date.

Soon after acquiring ownership of the property and water right, in 1993, Herbst became

aware that his father failed to research the priority date of water right 74-741 prior to making a

claim in the SRBA. He began researching the issue and discovered the historical documents

addressed above. He gave all of the historical information that he had discovered to IDWR to

review in making a recommendation on his water right.

As Herbst will testify during trial, the priority date of January 8, 1908 impacts Herbst's

ranching operation. In some years, water is curtailed as early as May - a critical time for his hay

fields and pastures. In years where he is curtailed in May, he has noticed a reduction in yields of

hay. Also, his pastures will not grow as well and he is forced to lease additional pastures for his

livestock. His water will generally be turned back on in early June, but will be shut off again in

mid-August.

Accordingly, as will be shown at trial and discussed herein, relief should be granted from

the Lemhi Decree and water right 74-741 should be split, with the water appurtenant to §17

having a priority date of May 26, 1873.
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STANDARD OF REVIEW

I. Idaho Rule of Civil Procedure 60(b)

Under Rule 60(b), a party may obtain relieffrom "a fmaljudgment, order, or proceeding

for the following reasons .,. (6) any other reason justifying relief from the operation of the

judgment." Motions must be made "within a reasonable time." Id. A request for relief under

Rule 60(b) relief "may be granted only on a showing of 'unique and compelling circumstances'

justifying relief." Miller v. Haler, 129 Idaho 345, 349 (1996). "The court is vested with broad

discretion in determining whether to grant or deny a Rule 60(b) motion." !d.; see also Thomas v.

Thomas, 1191daho 709, 711 (Ct. App. 1991) (decisions "pursuant to a Rule 60(b) motion is

within the sound discretion of the trial court"). In exercising its discretion, this Court must

"correctly perceive the issue as one of discretion," act "within the outer boundaries of' that

discretion and reach a conclusion "by an exercise of reason." Id. Rule 60(b)(6) "obviously gives

wide latitude to the trial court in determining those circumstances under which to relieve a party

from the effects of an order." Hopkins v. Troutner, 134 Idaho 445, 447 (2000).

II. Relief from Director's Report

Findings in the Director's Report, including the Amended Director's Report and the

Supplemental Director's Report, "constitute prima facie evidence of the nature and extent of the water

rights acquired under state law." lC. § 42-1411(4). The presumption, however, is rebuttable:

The Legislature's direction that the contents of the Director's report shall
constitute prima facia evidence of some water right claims was a permissible
exercise of the authority, recognized in I.R.E. 301, to create an evidentiary
presumption. Unless that evidentiary presumption is overcome by the
evidence or the application of that presumption is clearly erroneous on its face,
the facts set forth in the Director's report are established.

In Re SRBA Case No. 39576, 128 Idaho 246, 256 (1995).
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DISCUSSION

I. ReliefShould be Granted from the Lemhi Decree so that the Priority Date of Water
Right 74-741 May be Amended to Accurately Reflect the Historical Development of
the Water Right

A. This Motion is Timely

Rule 60(b) requires that relief under the rule must be sought with a "reasonable time."

This trial constitutes the first opportunity for Herbst to address the newly discovered information

since its discovery after the claim was filed by Herbst's father. Any delay was not willful.

Indeed, Herbst did not own the property during the time that the Lemhi Adjudication was

underway and did not discover this new information until after the partial decree in the Lemhi

Adjudication had been issued. Herbst did not have any control over the property or water right

during the Lemhi Adjudication and did not know that the owner of the water right and legal

counsel would fail to make the proper claim on the water right. Nor did he know that a similar

claim would be made in the SRBA.

As soon as Herbst acquired ownership of the water right, he promptly provided the

information to IDWR, which was in the process of reviewing the water right claim. It was not

until the original Director's Report was issued in 2006, that Herbst had the opportunity to come

to SRBA Court and seek relief the relief he is requesting. He filed a Motion to Amend Notice of

Claim, which was granted and timely filed an Objection to the amended recommendation.

Accordingly, this relief is being sought in a reasonable time.

B. The Court Should Exercise its "Wide Latitude" and Grant Relief From the
Lemhi Decree.

The Court should grant Herbst's relief from the Lemhi Decree. The Court's decision in

First Security Bank ofIdaho, N.A. v. Stauffer, 112 Idaho 133 (1986), supports Herbst's request.

In that case, the Supreme Court vacated the denial of a Rule 60(b)(6) motion from an amended
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decree, where the moving parties' justification for seeking the relief was that they failed to

address the ramifications of amending the decree with their attorney before the decree was

amended. In that case, two banks sought the joint foreclosure of liens on real property owned by

two couples - Warren & Alta Stauffer and Richard & Colleen Stauffer (the "defendants"). [d. at

136. However, only one of the couples answered the complaint - while an order of default was

entered against the other couple. [d. Subsequently, a decree ofjoint foreclosure was issued by

the district court - finding the market value of the property to be $250,000. [d. Four days later,

the bank with the junior lien filed a motion to amend the decree, "to avoid an allegedly erroneous

fair market value figure contained in the decree." [d. This motion was served on all parties,

including both the defendant couples. Importantly, the defendants took no action on the motion

to amend - including failing to discuss the motions with their legal counsel. [d. at 136-37. The

district court granted the motion without any hearing. [d. at 136. The Defendants filed a motion

for relief from the amended decree, which was denied by the district Court. [d. at 137.

The Supreme Court vacated the decision, as well as the amended decree, asserting that

"notice and a meaningful opportunity to be heard are fundamental to the due process guaranteed

by the United States and Idaho constitutions." [d. at 141. In essence, the Court determined that

the Rule 60(b)(6) motion should be granted even though the moving parties (i) received the

motion to amend the decree; (ii) reviewed the motion; (iii) failed to discuss the motion, and its

ramifications if granted, with legal counsel; and (iv) failed to request any hearing or further

action on the motion until after it was granted. [d. at 136-37.

Like the defendants in Stauffer, Herbst should be granted relief from the Lemhi Decree.

This is not a case where the claimant ignored information until the eleventh hour and then rushed

the information to IDWR or the Court. Rather, Herbst informed his father of the error in the
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priority date as soon as he discovered the problem himself. He did not know that his father

would fail to research the matter and claim the appropriate priority date. It was not until he

acquired the property, in 1993, that he realized his father did not correct the error in the priority

date. He began researching the matter and forwarded the information showing that the priority

date should be earlier that January 8, 1908, to IDWR, so that it would be considered in making a

recommendation for water right 74-741. Herbst did not own the property during the Lemhi

Adjudication or at the time the claim was made in the SRBA and was not aware that his father

failed to claim the correct priority date on water right 74-741.

Following Herbst's amendment of the claim in the SRBA, seeking to change the priority

date to May 26, 1873, the Department issued its Supplemental Director's Report, recommending

the water right with a priority date of January 8, 1908.

The information in these historical documents clearly shows that water development on

the 54 acres in section 17 began long before January 8,1908. Yet, this information was not

discovered at the time of the Lemhi Adjudication and, therefore, was not used to show that an

earlier priority date was appropriate. Herbst does not know why his parents, who have since

passed away, and their legal counsel did not completely research this matter and file the

appropriate claims with the earlier priority date in either the Lemhi Adjudication or the SRBA.

As a result of that failure, however, Herbst is left to snffer -losing a valuable priority

date for his water right. Having a priority date of January 8, 1908, significantly impacts the

Herbst ranching operations. In some years, water is curtailed as early as May - a critical time for

his hay crops. This causes a reduction in the yields he receives from his crops. His pastures also

suffer and he is forced, some years, to rent additional pasture ground for his livestock. Water

will then be turned back on in early June, but some years, it is shut off again in mid-August.
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Herbst's water right should reflect the proper historical development of water usage on

the §17 properties. As such, relief should be granted from the Lemhi Decree.

C. The Purposes of the SRBA Will be Defeated Unless Relief Is Granted

The SRBA was commenced in order to provide a "comprehensive determination of the

nature, extent and priority of the rights of all users of surface and ground water from the system."

I.e. § 42-1406A(1).lndeed, one purpose of the SRB-K is to accurllteIydecree water rights in

accordance with the historical usage and development. The Lemhi Decree does not accurately

reflect the historical development of water right 74-741. Furthermore, as discussed below, the

historical development of the water right demands that the right be divided into two rights. Strict

adherence to an obviously erroneous decree based on inaccurate historical data does not achieve

the purposes of the SRBA.

II. Water Right 74-741 Should be Split into Two Water Rights

Historical records show that the development of water on the lands covered by water

right 74-741 was divided into two phases. One phase, beginning on May 23, 1876 relative to the

lands in section 17 and a second phase, beginning with the filing of an application for permit on

January 8, 1908, relative to the lands in section 20. The 706 Report touches on this fact, but fails

to address the proper historical development of the water right and reaches an erroneous

conclusion. See 706 Rpt. at 4-5.

Along with his Motion to File Amended Notice ofClaim, Herbst attached a June 26,

2007, letter briefly explaining the historical information discussed above. 706 Rpt. at 18. In that

letter, Herbst states: "In 1907 or 1908 for a more consistent water flow a point of division change

was made for a portion of the ground irrigated from Lemhi River since June 22, 1886." Id. In

issuing its 706 Report, IDWR has taken this language out of context and misunderstands its
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intended meaning. In interpreting this statement, the 706 Report concludes that "the use of

different points of diversion in an effort to obtain a more consistent flow of water from the

Lemhi River suggests that there were two development periods associated with water right no.

74-741." [d. at 4. The 706 Report determines that water was developed under the following

periods: (1) "from the time Pattee entered into the exchange agreement with the government on

June 22, 1886," and (2) "during 1907 to 1908 when Pattee, or his successor-in-interest, changed

points of diversion to secure a more consistent flow." /d. at 4-5. However, notwithstanding this

conclusion, IDWR refuses to recognize that any water was developed prior to 1908 in its

recommendation. See /d. Furthermore, IDWR asserts that even !fit were to recommend some

portion of water right 74-741 with an earlier priority date, it would make that date no earlier than

June 22, 1886. [d. at 5, n.1. These conclusions are wrong for at least three reasons: (1) IDWR

misunderstands the intended meaning of the phrase "more consistent flow;" (2) historical

documents show that water was developed on at least a portion of the place of use long before

January 8, 1908; and (3) there is no evidence to justify the conclusion that Pattee was forfeiting

his early priority date when by traded points of diversion with the "Indian Department."

First, IDWR misunderstands Herbst's indented meaning in using the phrase "more

consistent flow." As Herbst will testify at trial, the change in points of diversion in 1907 or 1908

was to a headgate about a mile closer to the Herbst property. This change in points of diversion

allowed the land owner to use a shorter ditch to deliver the water to the place of use. Herbst will

testify that a more appropriate phrase would have been: "more efficient flow/diversion" to reflect

that the shorter ditch would result in less seepage and evaporation loss. It was never intended, as

IDWR apparently believes, to mean that more water was somehow available or developed at the

new point of diversion. There is no evidence to show that more water was diverted or that
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additional water was developed pursuant to the change in points of diversion. The 706 Report's

conclusion to the contrary is not supported by any evidence and must be rejected.

Second, the evidence presented at trial will show that water was originally developed on

May 26,1873. On May 26,1873, J.B. Pattee filed his original claim for waters from Agency

Creek, "for irrigating purposes." SOF at 112; 706 Rpt. at 21-22. He used this water to irrigate

certain lands that he owned. In 1886, J.B. Pattee traded his water in Agency Creek for waters

from the Lemhi River, pursuant to an agreement with the "Indian Department." Id. at'Jl'[ 13-14;

706 Rpt. at 28-30. The "Indian Ditch" was constructed pursuant to this agreement in order to

allow J.B. Pattee to continue irrigating the same lands with water from a new point of diversion.

!d. According to the Affidavit ofJohn W. Snook, the lands were irrigated in at least 1888 through

the "Indian Ditch." !d. 115; 706 Rpt. at 20.

Sometime prior to 1894, J.B. Pattee filed an application for homestead entry on certain

lands in section 17, pursuant to the May 20, 1862, Act of Congress known as "An Act to secure

homesteads to actual settlers on the public domain" (the "Homestead Act"). The Homestead Act

authorized the acquisition of certain "unappropriated public lands." Homestead Act § 1.

However, before a claimant could obtain a Homestead Certificate, the claimant had to (i) reside

on the property for at least five continuous year "immediately" prior to obtaining the Homestead

Certificate and (ii) show, through "two credible witnesses that he, she or they have ... cultivated"

the property for that five year period. Id at § 2.

Homestead Certificate No. 46, granting ownership of certain properties, including the

east half of the SW quarter of section 17, Tl9N, R24E, Lemhi County, was issued to J.B. Pattee

on September 25, 1894. Importantly, at least 54 acres in the recommended place of use for water

right 74-741 were included in that Homestead Certificate. Namely, 22 acres in the NESW and
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32 acres in the SESW of section were acquired pursuant to Homestead Certificate No. 46.

Exhibit 107. As such, it is clear that water appurtenant to lands owned and homesteaded by J.B.

Pattee was developed beginning on May 26, 1873. Indeed, John W. Snook, who lived in the area

in 1876, testified that the lands owned by "Ferrell Herbst" (i.e. John F. Herbst) in 1972, were the

same lands irrigated by J.B. Pattee in 1888 through the Indian Ditch. 760 Rpt. at 20. As

discussed above, these are the same lands originally cultivated by J.B. Pattee pursuant to his May

26, 1873 water right claim.

This information clearly shows at least some development of water right 74-741 prior to

January 8, 1908. Indeed, upon reviewing this information (except the Homestead Certificate),

Bob Foster, working in IDWR's Salmon Office, advised Ernie Carlsen, of the Eastern Regional

Office, in a January 2, 1996, Memorandum that "There appears to be substantial documentation

of the development of the water right and the priority date issue should be considered when the

claim is verified in the SRBA." SOF at 'j{20, Exhibit 110.

Finally, the 706 Report concludes that "even if the Department could agree with Herbst

that there was sufficient information to recommend a split of water right no. 74-741, the

Department could not recommend the claimed priority date of May 26, 1873." 706 Rpt. at 5, n.!.

According to IDWR, the agreement to exchange water with the "Indian Department" constituted

a forfeiture of the May 26, 1873 priority date, such that Herbst is prevented from seeking an

priority date earlier than June 22, 1886. ld.

It is true that, on June 22, 1886, J.B. Pattee filed a notice that he was claiming and using

water from the Lemhi River because the "water right has been turned over to me [J.B. Pattee] by

the 'Indian Department' as an equivalent for was used by said department, that was located and

claimed by the undersigned." ld. at 24-25. Such a claim merely put others on notice that he
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would be diverting his water right from the Lemhi River rather than Agency Creek. At no time

does J.B. Pattee ever assert that he forfeited or traded his priority date, or any other interest

associated with his water right, in the transaction. It is one thing to recognize that J.B. Pattee

"relinquished all his right, title and interest to the Waters of said Agency Creek to the U.S.

Government for its Indian Department." 706 Rpt. at 28 (emphasis added). It is a different matter

entirely to assume that in doing so J.B. Pattee also relinquished all the "right, title and interest" in

the water right he had developed beginning on May 26, 1873. There is nothing to support

IDWR's sweeping limitations placed on water right 74-741.

Notwithstanding the errors in the 706 Repon, it is true that water right 74-741 was

developed in two phases. The first phase, addressed above, was for water used on 54 acres in

section 17 and began on May 26, 1873. The remaining portion of the water right was developed

pursuant to an Application for Permit, filed by Joseph L. Pattee, on January 8, 1908. Through

that application, Joseph L. Pattee sought to develop water from "Old Agency Creek" to irrigate

certain lands in Section 20. Exhibit 108. On September 10, 1912, License 3350 was issued,

authorizing a diversion rate of 2.6 cfs to be used to irrigate many of the same acres claimed in

waterright 74-741. Exhibit 109.

Based on this information, water right 74-741 should be split as follows:

>

>

>

>

>

>
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Water Ril!.bt #1 Water Ril!.bt #2
Priority Date: January 8, 1908 May 26, 1873
Diversion Rate: 2.6 cfs 1.7 cfs
Place of Use: T19N, R24E, Lemhi Cty: T19N, R24E, Lemhi Cty:

• §20 lands: • §17Iands:
034 acres - NENW 022 acres - NESW
o 11 acres - NWNW 032 acre - SESW
04 acres - SWNW
026 acres - SENW Total Acres: 54
06 acres - NESW

.§17 lands:
05 acres - NWSE
03 acres - SWSE

Total Acres: 89

All other elements should remain as recommended by IDWR.

In the alternative, should the Court determined that May 26, 1873 is not the appropriate

priority date, the date should be June 22, 1886, as indicated by IDWR in the 706 Report at 5, n.1.

CONCLUSION

Sufficient justification exists for this Court to exercise its broad discretion and grant relief

from the Lemhi Decree, as to the priority date on a portion of water right 74-741. Furthermore,

based on the historical development records, water right 74-741 should be split into two water

rights as described above.

DATED this 28th day of July, 2008.

& SIMPSON, LLP
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 28th day of July, 2008, I served the foregoing
OBJECTOR'S PRETRIAL MEMORANDUM upon the following by U.S. Mail, postage
prepaid, and email as indicated:

Chris Bromley
Idaho Department of Water Resources
PO Box 83720
Boise, ill 83720-0098

Chris Bromley
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I. INTRODUCTION

In accordance with Idaho Code § 42-1412(4), Administrative Order 1, and Special Master

Dolan's May 20, 2008 Order Requesting 706 Report andAlternative Recommendation, the

Director of the Idaho Department of Water Resources ("IDWR" or "Department") submits this

Supplemental Director's Report ("Report") regarding subcase no. 74-741. The Report was

prepared under the supervision of David R. Tuthill, Jr., Director, and Donald V. Shaff,

Adjudication Bureau Chief.

The following Department employees have knowledge of the information contained in

the Report: Nathaniel Arave, Water Resource Agent; Ernest Carlsen, Water Resource Program

Manager.

n. DISCUSSION

A. Background

In 1970, the Lemhi County District Court ("Lemhi Court") commenced a general stream

adjudication for the Lemhi River, known as the Lemhi Adjudication. On December 30, 1982,

the Lemhi Court executed a partial decree pursuant to Idaho Rule of Civil Procedure 54(b)

("Lemhi Decree"), resolving most of the issues in the Lemhi Adjudication. On October 14,

1992, the Lemhi Court ordered the Lemhi Decree be considered a final decree. Water right no.

74-741 was decreed to John F. and/or Emma Herbst in the Lemhi Adjudication for the irrigation

of 143.1 acres with 4.30 cfs from the Lemhi River, bearing a priority of January 8, 1908.

Water right no. 74-741 was claimed by Lynn, John, and Emma Herbst in the SRBA on

April 30, 1990. In their claim, the Herbsts sought to irrigate 143 acres with 4.30 cfs from the

Lemhi River. The claimed priority date was January 8,1908. On January 19,2006, the

Supplemental Director'5 Report
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Department recommended water right no. 74-741 to Lynn and Robin Herbst ("Herbst") for the

irrigation of 143 acres with 4.30 cfs from the Lemhi River with a priority of January 8, 1908.

On June 8, 2006, the Department received an objection from Herbst stating that the

recommended priority date should be May 26, 1873. Because Herbst had claimed January 8,

1908 as the date of priority for water right no. 74-741, Herbst was informed that in order to

pursue an earlier priority date it would be necessary to amend the claimed priority date. On June

22,2007, Herbst flied a Standard Form 4 Amended Notice of claim to effectuate the change in

priority. On August 22, 2007, the Department was ordered by Special Master Dolan to prepare

an Amended Director's Report ("ARD") for water right no. 74-741 to consider the amended

priority.

On October 11, 2007, the Department issued its ADR but did not change the priority

from January 8, 1908 to May 26, 1873. The change was not made because water right no. 74-

741 was previously decreed in the Lemhi Adjudication with a priority of January 8, 1908. The

legal doctrine of res judicata bars reconsideration of the nature and extent of all water rights

previously adjudicated. See, e.g., Idaho Code § 42-1420. The Department considers itself barred

in this instance from recommending an element inconsistent with the prior judicial

determination.

On November 29, 2007, the Department received an objection from Herbst regarding the

ADR, stating that the Department should recommend the claimed priority date for water right no.

74-741. On May 20, 2008, Special Master Dolan issued his Order Requesting 706 Report and

Alternative Recommendation, in which he asked the Department to "prepare and flIe with the

Court ... a 706 Report concerning the underlying facts and data upon which it based its

Supplemental Director's Report
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recommendation. In addition, the Report shall include an 'alternative recommendation' in the

event the Herbsts' claim is allowed."

B. Department's Recommendation

In its investigation of the claim, the Department reviewed documents provided by Herbst

regarding historic water use. Copies of the information submitted by Herbst to the Department

are attached hereto as Attachment A. It is the Department's understanding that the place of use

associated with water right no. 74-741 was originally developed by J.B. Pattee, the fust user of

water from Agency Creek. In 1886, Pattee entered into an agreement with government officials

associated with the Lemhi Indian Reservation. The agreement provided that in exchange for

Pattee's interest in water from Agency Creek, the government would construct a ditch that would

deliver water to Pattee's place of use from the Lemhi River. According to an affidavit dated

June 22, 1886 that was submitted by Herbst with the amended claim, the diversion constructed

by the government could deliver water to the entire place of use. However, according to a letter

submitted by Herbst with the amended claim (dated June 26, 2007), the point of diversion was

changed in 1907 or 1908 to a point of diversion that would deliver a "more consistent" flow of

water to the place of use. A hand drawn map submitted with the amended claim shows the

relative locations of the points of diversion.

The use of different points of diversion in an effort to obtain a more consistent flow of

water from the Lemhi River suggests that there were two development periods associated with

water right no. 74-741. The first development period would have been from the time Pattee

entered into the exchange agreement with the government on June 22, 1886 to irrigate with

Lemhi River water. The second development period would have been during 1907 to 1908 when

Pattee, or his successor-in-interest, changed points of diversion to secure a more consistent flow
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of water for irrigation from the Lemhi River. Given the uncertainty regarding how much water

was developed when, the Department cannot recommend altering the priority date for water right

no. 74-741.

If it could be known how much water was beneficially used by Pattee from the Lemhi

River after the 1886 exchange with the govemment, and how much water was beneficially used

when the 1908 point of diversion was developed, the Department could recommend splitting

water right no. 74-741 into two rights with priority dates of June 22,1886 and January 8, 1908.

The relative quantities would be limited to a combined total not to exceed the amount decreed by

the Lemhi Court: 4.30 cfs. But since the Department does not know the extent of beneficial use

prior to development of the 1908 point of diversion, the Department cannot recommend splitting

water right no. 74-741 because there is no basis upon which to recommend quantity prior to

Based on review of the information, it is the Department's position that, even were it but

for res judicata, it would recommend water right no. 74-741 as it was decreed by the Lemhi

Court and recommended in the SRBA. For convenience, a copy of the January 19, 2006

Director's Report for water right no. 74-741 is attached hereto as Attachment B.

1 Even if the Department could agree with Herbst that there was sufficient information to recommend a split of
water right no. 74-741, the Department could not recommend the claimed priority date ofMay 26, 1873 because
Pattee abandoned his right to use water ftom Agency Creek and its associated priority date when he entered into the
exchange agreement with the government on June 22, 1886 to divert Lemhi River water. If there was sufficient
evidence to support a split of water right no. 74-741, the earliest priority date for the senior split would be June 22.
1886. The same rationale would apply ifwater right no. 74-741 was fully developed by June 22, 1886. The
Department cannot recommend the claimed priority date because of the June 22, 1886 exchange agreement
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III. CONCLUSION

But fur resjudica/a, the Department would recommend water right 110. 74-741 as

described in its 1anuary 19, 2006 Director's Report.

Submitted this U"M dayof1u1y 2008

Natbani 1 ray
Water Resource Agent
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IN TIlE DISTRICT COURT OF TIlE FIFI'H JUDICIAL DISTRICT OF 1HE

STATE OF IDAHO, IN AND FOR TIlE COUNTY OF TWIN FALLS

In ReSRBA

Case 39516

)
)
)
)
)
)
)
)

Subcue 74/·- 00 7 <i I
(Insert W1I~ right number)

STANDARD FORM 4

MOTION TO FILE:
o LATE NOTICE OF CLAIM
jf AMENDED NOTICE OF CLAIM

INSTRUCTIONS

This form Is used to file a late Notice of Claim or an amendment to a Notice of Claim in
a reporting area where the Director's Report has been filed. Fonns may be obtained from the
SRBA Court, the Idaho Department of Water Resources (IDWR), or you may copy or reproduce
this blank fonn. If you copy or reproduce this form, please copy on both sides With the even­
number pages upside down.

The water right number for your late or amended claim must be indicated above in the
blank space follOWing ·Subcase.· You must use a separate form for each late or amended
Notice of Claim.

This form has been adopted by the court In SRBA Admlnlstratire Order I, Rules of
~ (amended Sept. 30, 1996), SectIon 4, which may be consulted for further information.,

By filing a Motion to File a Late Notice ofClaim or a Motion to File an Amended Notice
ofClaim. you certify that It Is well-grounded In fact; Is warranted by existing law or a good-faith
argument for the extension, modification or reversal of existlng law; and Is not med for any
improper purpose, such as to harass. cause unnecessaIY delay, or needlessly increase the cost of
Utlgation.

SF.•
Amendod 10116197 (over) Pagel



I I have read SRBA AcIminlstratiJ'e 0rr1eI' 1, Rum ofProat1ure (amended Sept. 30. 1996).

My name Is _.cL:..:)r-'a..WWc:...-J;.AI.:,.--Jlfu-bi,;l,;)..!.t _

My address Is _P.o. Bo.~'f--").:..l.I ~61 U_--lI.13";')-1,4.l1Olc..:.lS__

My phone number Is: Work _

I am an attorney representing _

My name Is _

My address Is _

My phone number Is _

MOTION TO FR.E A LATE NOTICE OF CLAIM

A Motion to File a Late Notice ofClaim will require a hearing before the Presiding Judge.

o I did not file a Notice of claim to the U5e of water in the SRBA because:

o I flled a Notice of Claim and elected to deferjudicial proceedings on my domestic or stock
waleIing use. I deslre to J"eilmte my Notice of Claim for domestic or stock watering use.

D 1am providlng legal and factual documentation for my claimed use of water. You must
describe these documents and attach a readable copy. (You do not need to t1ll this out jf
you are reinstating a Notice of Claim for domestic or stock watering use. but you must
attach a copy of your Notice of Claim.)

SF. 4
Amended 9J3OIll6 Page 2
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I have attached:

o A fully completed Notice of Claim (available from IDWR).

o A claim filing fee for a domestic and stock watering use. IDWR may charge this fee
pursuant to I.C. § 42-1414. To determine this amount, contact IDWR at
(800) 451-4129. I have enclosed a check payable to; State of Idaho Department of
Water Resources in the amount of $ _

o A claim ftIIng fee and a late claim fee for those claims other than a domestic or stock
watering use for which a notice of claim was not ffied. To determine this amount.
contact IDWR at (SOD) 451-4129. I have enclosed a check payable to: State of Idaho
Department of Water Resources In the amount of $ _

Follow these InslrUctlons regarding the hearing on this motion.

1. Contact the Clerk of the SRBA Court (208-736-3011) to request a hearing date and
time.

2. Fill In the following information:

This motion will be heard on ---. _
(inion llaIe IIld nIDI)

at the SRBA courthouse. 253 Third Avenue North. Twin Fails, Idaho.

MOTION TO mE AN AMENDED NOTICE OF CLAIM

A Motion to File an Amended Notice ofClaim may require a hearing before the Presiding Judge
or Speciai Master l!' may be granted by leave of the court or by written consent of the parties and
the Idaho Department of Water Resources. Leave to amend a claim shall be freely given when
justtce so requires.

SF••
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I am proVidlng legal and factual documentation to support my amended Notice of Claim.
You must describe these documents and attach area~

/~ ~ ,.-e~ Jre:... i;;:. ~ ~ ~

" !:.'!:if1. ~ ForM - 'I
~ ::w~= i2'L; -/873-6

I have attached:

~An amended Notlce of Claim (available from IDWR).

lYPayment of the following additional fees required by IDWR:

"-1 3.~

SF.•
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State of

VERIFICATION (Must be completed)

:rc1't-~O
County of_b,-,~-=-!'1-,-,-k....,'_

J..~(lJN A. JIclst .being first duly sworn, upon oath, deposes and says:
Ilserl JWDe of person flIIng form)

That I am the party/claimant filing this motion for late or amended claim (as listed on
Page 2) as defined by I.C. §§ 42-1401A(I) and (7) or that I am the attorney for the party/clalmant
filiJJg this motion for late or amended claim and that I have read tlils motion. know Its contents.
and believe that the statements are true to the best of my knowledge.

. -~ .~~
l.A~t)I.
~,a, ~

Signal of person flllng motion

~-rz A0.&t:
Attorney signing in representative capacity

Subscribed and sworn to before me on __. '=:J,-"!.M:=.:~",-...Z='3-+.--,,.z,::..:.:t.O=-·7' _
(Insert'Date)

. , .
. '.- .-

"~""",~", ...-:-
~ .-: .

~Notary Public for J ¢ .... I..b
Residing at: SCI \"'" (tA.

My Commission expires: (r) -10 - ('0

INSTRUCTIONS FOR MAILING

You rnmt mail this form, including all attachments, to the Clerk of the SRBA Court. FAX
filings 'Will not be accepted by the SRBA Clerk of the Court. You must also send a copy to
all the parties listed below in the Certificate of Mailing.

SF. 4
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CERTIFICATE OF MAILING
.;100"7 .

I certify that on l~ ,)Ce ..ulll -; I mailed the original and copies of this
form. Including allatt~o the following persons by mailing the original and/or copies.
postage prepaid and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River BasIn Adjudication
253 Third Avenue North
POBox 2707
Twin Falls, ID 83303-2707

2. Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief. Natural Resources Division
Office of the Attorney General
State of Idaho
POBox «449
Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street. MSC 033
Boise, ID 83724

3. Ifyou are ftllng an amended Notice of C1abn lri a subcase being heard before the Presiding
Judge or a Special Master, you must serve a copy on all parties to that subcase.

(Insert Names/address of paItles)

SF.•
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39576IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM

Ident. Number
Date Received:
Receipt No:
Received By:

74-741
4/30/1990
X999999

AHi:NDED NOTICI: 0'6 CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name of Claimant(s)

LYNN A HERBST Phone: (208)756-2584

PO BOX 21
TENDOY 10 USA 83468

ROBIN R HERBST Phone: (208)756-2584

PO BOX 21
TENDOY 10 USA 83467

2. Date of Priority: OS/26/1873

3. Source: LEMHI RIVER Trib. to: SALMON RIVER

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County Type

19N 24E 29 SE NW LEMHI

5. Description of diverting works;

6. Water is used for the following purposes:

Purpose
IRRIGATION
STOCKWATER

7. Total Quantity Appropriated is:
4.3 C.F.S.

8. Total consumptive use:

74-741

From
3/1S
1/01

06/18/2007

To
11llS
12/31

C.F.S.
4.3
0.06

(or) A. F.A

1



9. Non-irrigation uses:

10. Place of use:

Township Range Section 1/4 of 1/4 Lot Ose Acres

19N 24E 17 NW SE IRRIGATION 5
5W SE IRRIGATION 3
5E SW IRRIGATION 32
NE SW IRRIGATION 22

Section Acres 62

19N 24E 20 NW NW IRRIGATION 11
SW NW IRRIGATION 4
SE NW IRRIGATION 26
NE Sil IRRIGATION 6
NE Nil IRRIGATION 34

Section Acres 81

Total Acres 143

11. Place of use in counties: LEMHI

12. Do you own the property listed above as place of use? Yes

13. Other Water Rights Used:

14 . Remarks:

DIV. L-31.
AC. IRR. - 143.1.
WATER HAS BEEN USED ON AN EXCHANGE BASIS FROM AN UNNAMED SOORCE LOCATED WITHIN NENW,

529, Tl9N, R24E.

15. Basis of Claim: Decreed

74-141 06/18/2007 2



16. Signature(s}

(a.) By signing below, I/We acknowledge that I/We have received, read and understand
the form entitled "How you will receive notice in the Snake River Basin
Adjudication." (b.) I/We do do not wish to receive and pay a small annual
fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained
document are true and correct. --..jJ /1/ ~0:'
Signature of Claimant (s) : ~"".,..... (..{~_"_':?~

( ,A'W~L-( £._'JJ<A.Lt...... -

in the foregoing

Date: (0- )'~-O?

Date: luM31o'1
~ I I

Subscribed and sworn (or affirmed) before me

20c;7

SS.
State of Idaho

County of ......L"'~=w...,,,"'b:>.·.L, _

Notary Public

-:

• ........ 'A•

. <" .'~:~,-.'-:~'\:..:.
". :-. -.,. .

'"-:. .-- ;. _.. ::

Residing at

My commission Expires (<) ·~;tD - ;()

.. ' - ~.' .'~

.,'.

74-741 06/1B/2007 3



June26,2007

I, Lynn Herbst object to the priority date 1/8/1908 on water right 74-0741.

On May 26, 1873 JB Pattee claimed all the water that would ron or be carried in his ditch from
Agency Creek for his ranch, reference in water right Book A page 138.

August 29, 1914 in a court hearing, Book B ofJudgement page 181 & 182, Henrietta Pattee,
prior owner & plaintiffverses William Carpenter defendant an affidavit ofFB Sharkey, speaks of
a ditchjust eastofroad from Sunfield to Junction. Ditch head is 100 feet from road in Agency
Creek, water right filed May 26,1873. Sharkey states water was traded to Indian Department in
exchange for a ditch & water right from Lemhi River now L-31A Diverson. Ditch would be
correct elevation to irrigate same ground as May 26, 1873 water right out ofAgency Creek.
Water right filina oflO,OOO inches out ofLemhi River June 22, 1886.

The following speak ofsaid ditch.
Affidavit ofStephen A. Mahaffey Senior
Affidavit of Dwight A. Smith
Affidavit ofC.L. Smith

Court rules in favor ofDefendant that right was traded.
Affidavit ofCW Snook dated March 26, 1910.
Affidavit ofFB Sharkey July, 1910.
Affidavit ofJohn W Snook dated March 3, 1972, that Joe Pattee Ranch now owned by John F
Herbst was irrigated from Indian Ditch in 1888, DOW owned by Lynn A. Herbst.

In 1907 or 1908 for a more consistent water flow a point ofdiversion change was made for a
portion of the ground irrigated from Lemhi River since June 22, 1886, now L.31 water right #74­
0741.

I believe the ground irrigated by 74-0741 has been irrigated since May 1873 from Agency Creek
until June 22, 1886 when right was traded for ditch & right out ofLemhi River. Currently
ground that is stiU irrigated out ofL.31A, the original Lemhi River Ditch water right # 74-0739
bas a priority date ofMay 26, 1873.

Based on this information I believe that 74-0741 priority date should be May 26,1873, for it has
been continuously irrigated since that date.

Attachments:
1 Map
6 Affidavits
2 Water Right filing claims, Lemhi Courthouse

Sincerely,
Lynn A. Herbst
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AFFIDAVIT

STATE QF IDo4!.O

County 01' LeJ!ltl1--118

I the ulldemlgned,. ,TOHN W. SNOOK. of Salmon. Idaho after

being duly S,,01'l'l 11llcorditng to 18.01 dltpolfe and lIay: That I was

b Q1'n in Ila.III;~'j",)i••o -Ml- '.he.. 1"",1! :1>876; that all a· young boy !. ". ',. ".

have pereonal knowledge of the ditoh 1000wn 8.8 the "I.nd1an Ditch":

that upon oocasion I would v1.s1t what wall t.hen the .roe Pattee

ranch \fhicn is now O',ofned by Farrell Herbst, located near Tend9Y

idaho and that I kn"" for a l'st'lIorJ ract from m..v own observation

and knowledge tllat tntl 014. .Toe Pattee· ranal! W8.S under 1rr111:atlon

out of the "'rnCL'f1n Ditch" In the year 1588. .

Dat'ad': f,t,.roh 3, 1972 ./'.f'0//1 f ~1;. ". i./.....
~ &!~~g:~ '~~._" .._..w_.,,_,

" 0, ,n "" "n'OOK

S\ib.lIo;rlbed,·t.o ftIld IIWO~_ tJ)lIercre Ill!f this 'J·~d~~.. or_..L:t~ .......



. -::".-
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.'

, .
J.B.Pl>\teo

..
"" ! I. ';'!':,' i'.t~··:·J. t 1,:.11 ~i_!: .:.J~.,:.! '0

No\1oe is hereby. given.that I the undersigned oloim all
..... '. it,' i '·.~!l ":-; ·,.I.~'·~!:'\ ;;, ,'(.:" .

tho ....ter tbat oan be ~orr10d .or run 1n the .old Port Lemh1 cl1toh,
.. • :.1. I' :.I·'I~':' ;.. ."

taken from the Creek no" know 0.8 the Agenoy Creek ..bout two miloo
. .' .' • " '. q t,.:.:· i... : : .tn.. :: ;":: '... . '. .

Above Fort Lemhi, ond oonveyed to II\Y Ila.nch at Fort Lemhi by eoid
. . " I, ' I ;',';",1 i", .1.1:,~:, '.1' • ','" ~ I

ditoh tor 1rrigat1ng purpooes •
. •• '~>.' ": ~': I\~t J•• "., :.~.

SB.lUlOn C11;y, Lemh~ County, llia.ho T~rr1tory.
'. .:".! .... t":',;·.; r·: ,.:' i .. hI"

I60y 26th, 1&1,.

. . '.- :... ~~""'.~:-ifl""·I"'ilj""~·,\,·"'·~·

I. '., ,"C,.ll"'t a . ""U,~,.,,. ,,'.~ .• , •••~ I •• "",,'Ii,.U, ..•

lXDJl'JIDAH'l' I S 'lIXlIIIlIT • A"

• .. • j •• :' ' .•~. ~,~ .l "

Filed for reoord ·.in :thie Qrt,1011 :~hlll·,~~ll,.4"y ot llo.y A.D.le!,

at 9 o'olook 1';1(. and·,dUly.:re'c,ordod on the 27th day or IIol.y A.D,l!S7:S

at 6 o'olock A.U. in record of water right"Bqok.A page 135.

(.". Jolu! .,Hog&.!!
•

• "J, ': • .; h:\.· ~ ~dl: " ,J ', ..County Rec.order.

Sto.te of II1a.ho
)88

County Of Lemhi)
I, lV.e.Smith, County Recorder in nnd tor

the County l>nd State alordsaid do hereoy 'cordfy tMt the ..bovs and

..,l ;' '.

...' ", "County Reoordel';
,t" ..... l.i

By

i'ol",~g~1ng 19 & ~'ull, true s.nd. complete copy 01' II. not1c:o 01' water
.' I: ! .:' . '" .. . '., .;:~ ::~/" ..",

looaUon of J .B.Pa.ttee ~,the ..ppe~r.s(of"record.in my oftioe in

Book A of ..ater: right~ at P"8e\35; ....
: . '}!,,~, ~';::'.1 : . .~;, :'.\ •• "

In Teet1lllony whereof I have hereunto llet ,frly '!land end' a.!'t1""d
. ' . '.- ': '., t:·,',' ... , . r '... ' r,

my oti'ioia.l seal this 18th dAY or' JUiy;·19i.o"~ ." .
:. :.' ;.i.,· :':.l,:"i• .':,' .- ~"W.C":'siri1th ..

t1?¥~~~ ,..' ,
~~'~Pl~~~:.~'

J ;,' " .•,'.

., •• ' :,,::,1 ;~~'~ Io! '~,~:.:. 'htli ~~...t,~.1 t',:w.", .i.l"..~."., , .. ,. ,, .
I.:':::.:, .~;~.~. f.:" ~"'\1(!~!l !.j ~.

i' .r '.'

.f •
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IPOOR ORIGINALI DR1::::JIDVU,r,'j'ti· ExilIJrI::r.'·~

DB}~DANT(S'!XHlnlT wnw

.,
. .: -/,.:~?;:::

. "
NOTICE is herby given ·.that 'the.. undersIgned hae loca.ted

• • I I ._ • _. .' I " ,",. ••. \ ~. t T -f, i... '. ~ I • .

and cla.imed (: lqcJOO' ) Ten Thousand' inches of the water,t of

the'Lemhi River't8lcen' o\re ~'t~'o'f he~~;' th~ llo~nt or 'the Bluff:
. ," .. '. . , ;.".." ." or 'I'r.- }H'·. t~ f :. ., . '.1 .

about· three or tour hundred"ya.i'ds, above the so oalled High
. . .. ~.",~ ·.tll~ OJ •• : • .,. .' ',: ~". "

Bridge on the Lemhi Reservatlonor 'J>gency, and conveyed by
" ~ ",.' ." .,," "f·;{t .:"1'''' ,'" ~ ..: I', .

ditch 'to 'my Ranoh tor agrIc.ip;~\l.~fM.;:·~nil·?~li~~)'ul-pOse8, ~e.ld, '.
'" , .. ' .' . ",:".' tilt~~fi~:~: t..: :·~~,:.~i":,\~: r·,., ~:... : .. t •. .'. . • .or".:. ':;"i ..: .,

Water Right has been turned"over' to me by the'Indian Dellart-
" .

ment' tl.S QJ1 equivalent' to:r'w~s 'wuld by.sa.id department, ti1a.t
: . . . ,. . ~ ~ .'. ~ i :" .' .

was located' and ':~la1med.by, ,the uncl~Tlfisned

Dated at·:rort.'~mJii,:idljhO·:'·"'·':"'::':.:;// :t'. " ",

June '22nd 1656.

.~

.r ,B.•Patt~

.Ola1.JDe,nt ~
. .

Filed fQr,reoord· in,this qttice this 22nd day of June A.D •
.:. t_ ~.... '. '... ~•••• ~ " '.' ..

lS~6, a..t 30 ),q.nu1;es..Il.~t '1 0 clock P.M. and duly and duly
'.~ . ' ...

recorded,

, :

Bv

i

I
I"

.... =. to· :'!Jd {:':H\"t.:~·· .t::.i'r,;r(~:J:,:··1'4~· ·:lJQ1Pl·,.H~g~

'. " ., _.' ! .' .~ ;'''\/' .... '!. ",".:i1" .O~unty..Recorder

St&t~ }tF.~~~~~'~~i":88;:;,'- :;.~·:·~~:r~~.i.':tii,j:·;:~ ;1'~:::~ '}i,;~ ~:.ilt.L~ 6:~j.Jt CO ", -,'

CO~,t~.,o~,:I:e~h~1 :'",,;:.: ·A~f.[;:~;:~·1'~1' ~dc;,::,'L' '"., ~'.., :. '- . ; "
. .... .'

"', ," ' .." I~ W.O,SJ!l1th. County Recorder in and
:. .' ... • .~~ :.., l. • I •• ...••••t I _,,::' . .' :

." . .
for the S~~t,~,~ .9~.\Ul.~~,~q.tr~~~,d:.',49.,~b,~!r!1~,y.:~llrt~fy.. tha.t the,

fore~o1ng,.,i~,!L,.rup, ,~rye:.;~~::,,9.;P,!u.P~~t~.~~,Oiy',.Ofthe not,ico of
'. . .

wa.ter location ot'J.B.Ps.t~~e,:aB·1ih~sallie..a;pp~a,re;.~f, rlii'oord

in my oftioe in Book Aof~W~,t~.~ a¥g~~~ ,'a.t ~:.s,e.'45·..recor(l.!.l

of Lean:f. Count~~ :Idaho ,;'-,:." .;J\:,'< ~\;~~\~~~," . .
. . .. . .{ 'l~~:' .' .- ~:

In witness whereof.· I.,bil.V;\:l.:.~'~J¥1~~:'.llet,myhand and. affixed

my off1aial seal this lS~h day of.J~e.19l0.

.. W.O:Srn1th,

A [>j i ".!: ·,:::,l;;:';·?:~:~~~~il;{~~i;'.~:;-;':, .Oo~ty Raco rder.rH"-/"'... »:a. N·.~ l"'lAnn~."~ .. '. _, . ,

'.t



Henriett"Pa'tt~;'.i ·",t ·aI.•
P '1 a 1 ·n'·,~ ,-,1· tt a •

·~

va • AJi'FIDAVIT.

.i
I
I
J
!

W.illiam Carpenter, at a1.
D e f .e n dan t s •

STATJl: OJ.' IDARO,
county ot Lemhi. 55.

being flrst d~ly 8worn, d~P0888 and says:

, and l1v.e on a ranch 31tuat~d ab~lt on9-half mile 8outhBrl~

:i
.1

j I~ ~,
, ' That xl:. is a 'residAntot~
'~

County, state at

ot Agency Creek on the road leading trom Sunfield to Junction.

11.

That he 10 acquainted with It certain ditch constructed tor the

purpose ot takina water from the Le~li ~iv.r at or Bar the front

of the blurt about three hundrad or :rour hnndred yards above th" 80

called High BridGe, and conducting water in a X&ta northerly

direction and on to landa of the Plaintitta in the above entitled

aotion.

Ill.

That the said ditch when put in proper coneition would have

a carrying ca.paoity or t'rom fivp. hundred to six hundred lnchft8 of

water and that the head ot the ditch is ospabIs at receiving one

thousand inchea ot water.

That the wat.,r fro,. said ditch will for irrigating putpose.

cover all the land that the plaintitts hav. had in cultivation

prior to March 1st., 1910.

to betors me th is 1..F day

~E'~
:1 l,)I'IOArlO

·lJNTV OF LI:.r.U11
TERRI J. MOMON, C&.ERK.OF THE DISTRICT COUR1

IF THE SEVENnf JuOtCIAL.0l8TRIOT OF THE6TATE
)F IDAHO, IN ,lNO FORTHECOUNTYOFI.EMHI•

.>0 HEREBv CEATIF" rHAT'Tl:lE PROCEEDING ~ A
rRUl, AND ?'.'HAEc r COPY'Qr THE OAIOI'NAL ON FILE
;~1 tHISOFfJ(i;. IN 'l'ilTNESS~HEREOF I HAVE HERE
""TOIEt..y_u~ "~FFIl<E!l""Y__ 1- .... - ......
·.rFlCIAl8t:~L i.H ..•. A
• EAR



· '

iN TIlJil DniTiuCT COURT OF TIlJil SInH Jin:ilctAL DISTRicT'

Oli' Till!: STA:r1'l O:F 'IDAHO. IN AND FOR THR COUNTY OF LFlllllI.

Henrietta Pattee et a1;.
Ii' 1 a i n t i f l' s •

ve • AFFIDAVIT.

• illiam Carpenter, .t ~l.

D ~ ~ ~ n d·a n t s •

STATJil OF W.!1I0,
County or LMmhi, ss.

Dwight A. S~rth being tirst duly .worn, deposes and says:
1.

That he ie a r.esident of said Lemhi County,State at Idaho,

and occupies a ran:ch altuatltd about one...halt millt sontherly of

Agenoy Creek On ~ road leading from Sunfield to _unotion.

11.

That he is aoquainted with a oertain ditoh oonstnloted tor the

purpoee of taking "ater from the Lemhi River at or near the tront
or- ~n., bOlal] abOUt tnr·~gnal=·B.~01f~ hftffifr·8d-y~l'Cli-a,1ftin'-tl1e"-j'tr 'C4.:I:l'Jd

High Bridge. a~ oonduoting the eam~ in a northerly direotion over

lande occupied by thie affiant, and on to lands 01' the plaintitts

in the above entitled ..tion.

111.

That the said ditch "hen ~lt in proper condition "ould heve

a carrying capacity 01' from five hundred to six hundred inches or

water and that the head at the ditoh is capable of receiving one

thousand inches of water.

~a~'5tf~
befo~e me th ie ;: qlfC day

~t:~?v
SUb~or)bAd and sworn to
_uly, A.D. 1910.

That the "at~r from the said ditch will~or irrigating purposes

cover all the land that the plaintiffs have had in CUltivation

prior to March let., 1910.

•... i·ILJ!.I1I,J
.JNTY OF LEMHI

iERRJ J. MOATON.CL£RK OF THE DISTRICT COUR'
r- THE SEVENTH JUDlClo\L DJSTAtcTOFTHESTATE
;F IDAHO. IN J,~m FOR THE.QOUNTYOFLEMH',
·0 HEREBY t=~TJFV TMATTHE PROCEEDING IS A
RUE, AND Cnp.AECT COpy OFTHE ORIGINAL ON FILE
.: THISOFflC~. IN.WITH68$WHEREOF4H.t.Ve HEAE--··
':'l/TO SET MY- HA.ND AN AFFIXED MY
;;F~IC~IAl~.:EA~"'~T;'H'd· '~~g;;'~j~~

~J



IN·~~,nlaOTgIC~ COUR1 OF ~HR StXTR JUDICIAL DISTRICT

OF ~!DI.STAl'JIl 0' IDAIIO, III AIlD FOR TlIR COUrPrY OF InIHt.

being tirst duly aworn, depoaea end

Henrletta P&tt~~, et al.
P 1 & l·ll·t 1· .t t • .

TS. AJ?IDAVIT.

'fllli"" ClU'p8Ilte",. et ·al.
D·. l' '··n·d ant S •

STA.TlC Oll' IDAHO,
couZll: y at LuIl>i, se.

Stltphe" A. /labatrey~m
.aya:

~.;.~ .. , ..., ''- --"

1.

~hat h. 18 a res1d"nt at sdd LlImhl County, Sute at Idaho,

and oooupiea a ranoh eitllat,,,d about one mile aouth"rly at Ag"ncy

oreek on the road l"ading trom Suntl"ld to Junctlon.

11.

That h. i. ac~aint"d with a certain ditch conatruot"d tor the

purpos" ot taking wat"r trom the Lemhi RiTer at or n..r the rl~n

of th" bluft about thre"hundr"d or tOllr hllndred yards above the 10

called High Bridge, and conduotlng the same in a northerly direction

ov.r lands occupied by thie afriant, ~d on to land I or the

plaintlft. in the above .ntitl.d actlon.

111.

~hat In a conv"rsatlon wlth 'r.d B. Patt•• , one ot the said

plaintiffa, th1e affiant wa. Intormed that said plaintitf claimed

to b. th own.r of sald ditoh and the rlght to oonduct



IN THE DISTRICT COURT OF THE SIxTH

JUDICIAL DISTRICT OF THE STJ.TE OF I7J.HO, IN AND FOR THE

COUNTY OF :LEMHI.

H.nrietta Patt.e et' al
PIa i n t iff •

T,S.,

William-V, CaTpent'er' et al.'
D • fen dan t s •

A F :F I,D A V I T

deilosea and BayB.

-,
SS

GTATE OF IDAHO.

County of Lemhi.

F.B.Sharkey, being first duly sworn according to law,

I. n-Ji..:l~~
That h. is and has been a resid.nt of the County of Lemhi,

A

state of Idaho, for the last Forty-four (44) yeare, sod during tha~

tim. has re.ided continuou.ly sines the fall of 18?2 appro~1mately

one and one-half mil•• from Ag.ncy Creek, so called.

'.I
"

: ,

I
I
j

II.

;

r

That the buildings first ereoted on the Lemhi Indian Reservatfh

for indian and government purpo•••• wers Bituated near the moutb of

Agency .Creek a short diatance e",sterly of. the road l.ading lrom Gun-
...:. oMl>-Y'jX. 0

field to'Junction, and that the pe~.ons and officerB thsreof. thsn
"-

first. 'begall to use the water" of 'said Agency Creek forbene1'icial

PUl'P0 see e

III.

That about the year 1886 thiB affiant in a converBation with

J.B.Pattee, now dece&sed. one of plaintiffs' predecessors in inter~

est in their claim to the right to, UBe the water. of oaid Agency

Creek, a8 he has been informed J 891d &f.:B.~ informed ~ that
~·oJe-:J~.f?",a.... - ,

he.!1a4 entered into an agre.ment with the government through the
1\" '.'

officfal. of said Lemhi· Indian Reservation, whsreby said J.~ Pattee

had relinquished all his right, title and interest to the Waters of

.aid Agency Creek to the U.S.Government for it. Indian Department.
~J

in consideration that said Government construct for him a di~ch,..,
.'" .-.-.;,., ...~.,.-_ .... =-:,. ~...-.

; ....
",:'." . . .,.:-:' ~ •. ;~.,. .:~--' .-""!"'- '..:'

'~'"
b.. :.' "•.



Ir-.,.-·"'--___:_--~---___:__:___:_-___:_.,.__.~~---~--.--.~, - __
f •., 'i~,: P"t '.... .

that would .convey and conduct water from the Lemhi River at a suff1­

cient eleve..tion to irrigate the land which he .....s then in possession
•

d of; that ther eafte:I'!'..rdl said ditch W..I so constructed by the

u.S.GOvernment, atld thereafterw..rde the said land of. the eaid J .B.

Pattee "'a. irrigated therefrom.

IV.

That·thereafterwardl the land noW occupied by eaid Carpent.r

was reclaimed, irrigation ditches conltructed thereon, and
.r .......J~

water appropriated ~from iazxtz~tBat*wlPt\.*.... and uBed for
~ .

irrigating the same up to the time the laid illlProvements were of-

fered for sale in 190? by the U.S.Government.

V.

That the point of appropriation of ...ater from aaid J~JT'-**"

Agency Creek by said J.B.Pattee pr'or to laid alleged contract of

release to the U.S.Government was situated approximately between

fifty and onl hundred feet easterly Of said road, and at no time

waa indicated to be further up said Creek and further easterly of

said road, by any ditch, or head gate constructed by satd J.B.Pattee.

VI.

That said ditch constr"uchd by the u.S. Government pursuant

to a..id contract with said J .B.P..Yf(rr/L is Itill in exi ..tance Mol

capable of conducting eUfficient water to irrigate all the land

that was irrigated tk..xtk by water from Agency Creek prior to

said contract wXtKk and owned by said Pattee.

VII.

That land now occupied by.. Fred ll": Pattee atld Joeeph L.Pattee

is nlso capabe Of being irrigated from said Lemhi River Ditch,

VIII.

That anY land of pl~intiffs. or anyone of them, situated on

the bar. 80 calledl eaBterly of said road) has never been irrigated

by water taken ~ from said Agency Creek, e~cept forty acres On

which water from said creek was ccnducted in the fall of 1909 for

the first time; that the amount of land on sa id bar claimed by PoD

plaintiffs, or 80me of them, ia 120 acres. ~~~~~~

______, •• _~•••• _ 'M' •• _~':"".'

.' ' ..

..,-.-"'-"""-:::"':'-;



" .q.•", !'f,vo,:· 1oI!'t:lF"f.~¢j"'a'lffif'~~~;·;''''r:oi;i\i rlJ71j'~l"'tq'Jii'

. :'c,'o~.",;;.,,, rc T~·J.ll'::.~ "'.,., "'"t' ... "';< ""fI'! ~,;:l ~''"'' l" ',.~",,,
; ...

,_....
. ' -p

".,

Sublorlbed ~4 ~rD to eroro m~ thl. 23d day ot

July, A.D.J,1l11.0.

,"
. --. :" ..,..

--:.

"

----,.-_ .. ~ ..



IN TIlE DISTRICT COURT OF TIlE SIXTH JUDICIAL DISTRICT OF

TIlE STATE_ OF IDA;liO, IN AND FOR TIlE COU!lTY OF LEIIlII.

Henrietta Pattee et al.
PIa i n t i ft.

ve.

W'11111ll1l_ll.C&.rpenteJ:~.tal • .­
_Defendant.

-A F. F I-D A.V 1 T •

STATE OF IllAIlO

County of L...hi.

C.W.Snook, being first dulF sworn according to law, de.

1.

Th&t he is &nd hae been a reeident of what no. ie the County

of 1.e$i, state of Idaho, for the l&et thirty ye&r8. and dUring that

time from the fall of 1907 to 1909 r88ided on land and premis.s

lying immediately west of land now occupied by defend&nt, William

ll.Carpentor, at a place nearer the mouth of Agency Creek, and that

for twenty-two year8 prior to said 1907. affiant re8ided about eeven

milee distant from eaid Agenoy Creek, during all of which time he

was aoquainted with conditions eXi8ting as to the uee of water from

said Agency Creek.

11.

That he i8 well acquainted with a oertain ditch conetructed for

the purpose of conducting water !rom the Lemhi River at or near a

point of the bluff about three or four hundred yarde above the eo­

called High Bridge, in a northerly direction to and on to the lands

of the plaintiffe in the above entitled a.ction, and thatin conVer­

satione had with the Plaintiff Fred B.P&ttee, the said Fred has

claimed the ownership of said ditoh and th" right to use all the

water therein for himsslf and the other plaintiffs herein.

111.

That said Lemhi River Ditch before ~~hing lands ot plaintifts ,

emptied its water in to .aid Agency cre_e~_rt" a point :~e_t~rlY of l&nd

,



!' •

.,'" ..

of said ~illt8lll 1l.Ca:rpenter nearer the mouth of the Creek, and about

fifty yards aaste·rl:ym of the road leading from Sunti eld to Junction;,

and a short distano. below~ztix~~•• •• eaid point

where the watent of s&1d ditch were emptied in to .aid Creek. the

.&1d Pla1ntif:fI. and their predece080r in intereet alwaye had their

headgate up to tha rall of 190i, and navel' did have any head gate on

or above land. o<>O"P'hd by o&i·d Carpenter•

. IV.

That all and th. o...a lando of plaintiffo and their predeclO8or

in intereet are capablo of being irrigated from water flowing in oaid

Lemhi River Ditoh as were ever irrigated from water taken from

Agency creek prior to tho conotruotion of o..id Lemhi ~var Ditch.

V.

That affiant in oonveroalion with J.B.Pattea during hie lifo­

time, and the plaintiffs herein wae informed and given to under­

etand that the eaid J.B.Pattea had antered into some kind of an

Agreement with the Indian Department of the United statoe Govern­

ment whe1'eby he had acquirod the o'l9'l>erohip of eaid Lemhi River Ditoh

ani the wataro therein flowing in lieu of certain righto relin~uiehod

to the uoe of water from oaid Agency Croek.

VI.

That affiant hae no intereet in the above entitled action

whs.tsoever.

Subscribed and sWOrn to before me this 26th day of

July. A.D. lilO.

Notary Public •

..lEOF IDAHO •=f~~~N CLERK OF THE D161RlCT COURT
':>F THE SevENTH JUDICIAL DISTRICT Of 1HE8TA'TE

5~1=~~Ntt~~'fm¥~:W08:i~NS'is A
FILETRUE AND CORRECT coPY OFTHE ORIGlNALON

INTHisOFFlCE. 1"1 WITNESS WHEAeoF I HAVEHEAE
UNTO SET MY HAND AN AFAXED MY :(
OFACIAl SEo\l THI YEAR
'F

1l'~.1:!'~.oePl""v





01/19/2006

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER: 74-741

NAME AND ADDRESS: LYNN A HERBST
PO BOX 21
TENDOY 10 83468

ROBIN R HERBST
PO BOX 21
TENDOY 10 83467

SOURCE:

QUANTITY:

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

LEMHI RIVER

4.300 CF5

01/08/1908

T19N R24E 529 SENW Within LEMHI County

TRIBUTARY: SALMON RIVER

PURPOSE OF USE PERIOD OF USE QUANTITY

IRRIGATION 3/15 11/15 4.300 CF5

STOCKWATER 01/01 12/31 0.060 CF5

PLACE OF USE; IRRIGATION Within LEMHI county

T19N R24E 511 NESW 22.00 T19N R24E 517 SESH 32.00

T19N R24E 517 NW5E 5.00 T19N R24E 517 5WSE 3.00

T19N R24E 520 NENW 34.00 T19N R24E 520 NWNW 11.00

T19N R24E 520 5WNW 4.00 T19N R24E 520 5ENW 26.00

T19N R24E 520 NESH 6.00

STOCKWATER same as IRRIGATION

143 ACRES TOTAL

This right authorizes the irriqation of 143.1 total acres.

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6}, Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Decreed

Director's Report Basin 74 614


