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‘Idaho Power Company hereby submits this Reply to the States Response memorandum
("State Response”) to Idahio Power Company’s Wotion to Strike, or Alternatively, Motion in
Limine Re: Scope of State Motion for Summary Judgment ("Motion to Strike or in Limine").

INTRODUCTION

The State's Response fails to refute the arguments in Idaho Powet's Motion to Strike or in
Limine. The State’s procedural arguments would effectively allow the Siate — without ever
having filed a responsive pleading — to redefine the scope of (he issues now pending before the
Court, and would strip the Couri of its inherent authority to manage this litigation in
conformance with the terms of the Consolidation Ordei. On the authority of its own narrow and
hypertechnical reading of LR.C.P. 12(f) andone distinguishable case, the State atgues that Idaho
Power mdy nol register its objection to the State's attempted expansion of the scope of this
proceeding by means of a motion 1o strike. Asargued herein, case law from Idaho and other
jurisdictions actually confirms a much more flexible-approach that encompasses the use of &
motion to strike in order to notify the court of objections to filings such as the State's motion for
sumimary judgment,

In the alternative, it is proper to utilize a motion in limine at this stage of the proceedings
to excise from the State's motion for suramary judgment those issues that are outside the scope of
Idaho Power's Complaint and the court's Consolidation Order. As with its argumems-against the
motion to strike, the State advances a rigidly narrow use of motions i1 limine that finds no
support in Idaho case law. The State’s interpretation ignores authority detailing a much broader
use of such motions to praperly define the substantive legal questions and factual dispuiles that
are at issue, and to ensure that further discovery, briefing, and arguments proceed in

conformance with the scope of issues that are properly before the court.



Beyond its ineffective procedural arguments, the State also fails to demonstrate that the
issues it has raised through discovery on the summary judgment motions régarding the C.J.
Strike water rights, the 1923 and 1976 federal contracts for American Falls Reservoir, and the
1934 Federal Power Commission license for the Twin Falls facility, have any relation to
interpretation or application of the Swan Falls Agreement — other than b'eing parl of the long
history of water use-and development on the Snake River generally. Conscquently, the specific
admissions and extensive document production requests sought by the State regarding these
matters are not relevant to the issues properly in this consolidated subcase, and the State should
be precluded from secking rulings from the Court in this consolidated subcase regarding the legal
effects of these irrelevant actions. The same result should occur regarding the State's apparent
desire to litigate issues that th¢ parties settled under the 2006 Stipulation conceming the two
recharge water rights beld by the State.

With respect to State's altempt to raise the new issues of the effect of the State's "zero
flow" at Milner policy, and State legislation concerning administration of water rights above
versus below Milner, Idaho Power continues to disagree with the State that the relevance of these
issues mnst be demonstrated through a full briefing of arguments on the merits. Idaho Power has
~ not attempted 1o undertake such briefing in the one week given it to complete its Reply brief on
its Mot'ion to Strike or in Limine, nor is it necessary to do so. Rather, the Court's Consolidation
Order defines the issues properly in this consolidated subcase, which must relate to
"interpretation or application of the Swan Falls Agreement,” and neither the Complaint; the
Director's Report, nor Objections or Responses [iled by the parties lead to a different result, If
such issues were allowed to be newly raised and litigated in this case, Idaho Power would be
entitled to notice, sufficient time to develop its own evidence, and the opportunity to take

discovery on the new issues. The Court would need to substantially extend the case and trial



schedule in that event. However, Idaho Power does not believe that this is necessary, sincg its
Motion to Strike or Limine stiould be granted and the issues in this consolidated subcase limited
to interpretation or application of ‘the Swan Falls Agreement.

ARGUMENT

.  BOTH IDAHO POWER'S MOTION TO STRIKE AND ITS MOTION IN LIMINE
ARE COGNIZABLE UNDER WELL-ESTABLISHED LAW.

The thrust of the State's Response is that the court has no authority to stop it from
substaniially broadening the scope of the Jegal and factual issues in this litiation because a
motion 1o strike may only be brought in response to a "pleading” under LR.C.P. 12(f). Because
the State has never filed an-answer, a counterclaim, or any other responsive document that fits
the definition of a "pleading” under 1.R.C.P. 7(a), the State claims that Idaho Power's motion to
strike is not "iegally cognizable." Resp, at 4. The State also objects to Idaho Power's alternative
motion in limine, arguing that a motion in limine cannot be used to "excise disputed issues" from
summary judgmgnt-, but rather is appropriate only to determine the "admissibility of evidence in
a case." Resp. at-9-10.

The State's efforts to tie the hands of the Court i_gno'res"weil-establishedipréccdént_ relying
upon the inherént power of the court to control the disposition of matters before it, A number of
courts in Idaho and elsewhere have granted motions to strike and motions in limine rejecting
belatedly-raised legal theories and factual issues,'

Moreover, the Slate's claim largely rests upon a hypertechnical reading of LR.C.P. 12(1).
ldaho Power recognizes that undér the procedural rules of the SRBA court, a pleading styied_as

an "answer" normally is not technically required. But surely if the State intended to introduce

! This broad authority is highlighted by L.C. § 1-1622, which grants Tdaho courts broad latitude to adopt "any
smitable process or mode of proceeding.” Interpreting an identical statutory provision under the California code, the.
court of appeal of California has held that "courts have inberent equity, supervisory and administrative powers as
well as inherent power to control litigation before them.” Cottle v Superior Court, 3 Cal, App, 4th 1367, 1377 (Ct.
App. 1992) (internal citations emitted). '



complex legal and factual issues beyond the scope of Idaho Power's Complaint, it should have
advariced those issues by means of either an answer or counterclaim, Having elected not to do
so, the State should not be allowed to introduce these issues in its Summary Judgment Motion --
and thereby fundamentally change the scope and complexity of this liligaﬁon -- over a year after
this litigation began. The State would deny Idahe Power its only means of registering its
objections with the State's belated and impermissible expansion of issues in this litigation
through a narrow and misguided applicalion of Rule 12(f).

A. A Motion to Strike is an Appropriate Procedural Mechanism to Limit the
Issues in this Action.

1. The State Misinterprets the McPheters and Tolmie Decisions.

The State first argues that the {daho Supreme Court's decision in McPheters v. Maile, 138
Idaho 391, 64 P.3d 317 (2003), clearly provides that Jdaho Power's motion to strike is not
cognizable. But this decision hardly stands for the black-letter proposition that the State
advances. In MePheters, (he pro se appellant appealed the granting of summary judgment
against nearly all of his claims, as well as four other motions pertaining to summary judgment
the court had either denied or failed to rule upon. 7d. at 396, 64 P.3d at 322. The Court could
not find any evidence in the record of McPheters' first thrée motions — a "motion to disqualify," a
"motion to reconsider denial of a motion to amend complaint,” and a "meotion to amend
complaint” —and dismissed thetn. McPheters characterized the last motion as a ll’ﬁlOﬁODfin
objection to summary judgment and motion to strike," apparently a combination of a previously-
filed "objection to Respondents’ motion for éummary judgment” and a motion to strike summary
judgment already rejected by the lower court. [d. Without citing any case law or offering any
-explanation, the Court stated only that the motion was properly denied because "there is no such

‘cognizable motion." fd.



This statemenit cannot be read, as the State argues, as authority for the broad proposition
that a "motion to strike is not cognizable under Idaho law." See State Resp. at 4. The McPheters
court did not state that a "motion to strike" is nota cognizdb]c motion, but only that a "motion in
objection to summary judgment and motion to strike” is not. Certainly no rule of eivil proccdurt;
sanctions, or evih mentions, such a motion.

Beyond this obvious distinction, the State's assertion that McPheters is "plainly adverse"
1o 1daho Power vastly overstates the holding because it is simply not clear what the courl meant,
Apart from the statement that the McPherers hybrid motion was properly denied, the court
offered no explanation or precedent. Taking the ruling at its face value, as we must, the Court
was simply stating the obvious — no rule permits a "motion in objection to summary judgment
and motion 1o strike,” and such a motion should therefore be rejected.

Additionally, the Stale insists that Idaho case law does not support Idaho Power's Motion.
In particular, the State claims that Tolmie Farms, Inc. v. J.R. Simplot Co., Inc., 124 Idaho 607?
862 P.2d 299 {1993), demonstrates "only that a motion to strike is proper as to an affidavit that
fails to comply with Rule 56(e).” Resp, at 8.

The State reads this decision too narrowly, While Tofmie Farms did concern a motion fo
strike an affidavit, nothing in that holding can be construed as limiting the use of a molion to
strike o that particular purpose, Idaho Power cited the casc in its Motion to make clear that
motions to strike are not only permissible in the context of a summary judgment proceeding, but
. it some instances may be necessary in order to bring a particular objection o the attention of the
court, last such objection be waived. As the Tolmic Farms court stated:;

This Court follows Camp v. Jiminez, 107 Idaho 878, 881, 693 P.2d 1080, 1083

(Ct.App.1984), where it was held that if noncompliance with Rule 56(¢) is not brought to.
the trial court's attention by proper objection and motion o strike, it is waived.



Tolmie Farms, 124 1daho at 610, 862 P.2d at 302. The lesson from Tolmie Farms is the basic
rule that objcctions not timely raised are waived, and that such objections may properly be raised
in a summary judgment proceeding by a motion to strike.

2. Cise Law from Other Jurisdictions Supports the Use of a Motion to
Strike Here.

Relying upon two federal decisions, the State claims that courts "have consistently
rejected attempts to use motions to sirike {o respornid to motions for s'umma;}'judgment.“ Resp.
at 7. But neither decision supports the State's claim, and the Stale assiduously ignores several
decisions holding to the contrary.

The State points first to Pilgrim v, Trustees of Tufis College, 118 F.3d 864 (1sl Cir.
1997), where the district court granted the College's motion to sirike 18 of 19 documents
submitted in support of plaintiff's motion for summary judgmeént. fd, at B68. Pilgrim asserted
that the motion 1o strike was untimely, since it-was not filed within the 20 days allowed by Rule
IQ(ﬂ. Id. Inresponse, the College-argued-that Rule 12(f) "applies only to pleadings and has no
applicability to motions made in pursuit of or in opposition to summary judgment." Jd. While
the State parenthetically quotes this passage in isolation, the Pilgrim court actually adopted the
defendant's rationale in order lo aflow the motion io strike — which was otherwise filed oul of
time under Rule 12(f) — and affirmed the trial court's decision with respect to 12 of the 18
documents so challenged. Instead of supporting the State's rigid adherence to Rule 12(f),
Pilgrim illusirates the discretion that a trial court is afforded in ruling on a motion to strike filed
in response to a motion for summary judgment.

The State also cites to a senterice from Burfington N. & Santa Fe Ry, Corp. v. Dakota
Missouri Valley & W. R.R., Inc.. 347 F. Supp. 2d 708 (D.S.D. 2004) ("BNSF™), that "[clourts

have consistently held that the various papers submitled in support of or in opposition to



summuary judgment are not pleadings as contemplated by Rule 12(H." . at 727. In making this
statement, the BNSF court cites to Jnr't Longshoreman's Ass'n Steamship Clerks Local 1624 v.
Virginia Int't Terminals, 904 F. Supp. 500 (E.D. Va. 1995} ("Local 1624"), where plaintiffs filed
a motion to strike in response to the employer's summary judgment reply brief and
accompanying affidavits. 7d, at 504. After denying the motion to sirike, the Local /624 Court
stated that ifs decision on the motion to strike was immaterial, since "[als long as a party
opposing a motion or filing registers its objections to the movant's materials by way of
submitting -material in opposition, the Court will implicitly, if not explicitly rule on these
objections in deciding the motion.” Jd. On this ground, the court considered and ruled upon the
arguments in the motion to strike notwitlistanding its rejection of the motion itself. /4. at 505.

lele flexible and practical approach by rial courts in managing 'litigation exhibited in the
Pilgrim and Local 1624 decisions is evident in numerous cascs that the State has ignored: In
Superior Beverage Co. v. Ohio, 324 F. Supp. 564 (N.D. Ohio 1971), for example, the plaintiff
filed an amended motion for. summary judement and defendant responded by filing a motion to
strike. The court $tated that the motion to strike was technically inappropriate under the express
provisions of Rule 12(f), and instead treated it as a motion for summary judgment since matters
outside the pleadings had been introduced. Id. at 564-65. The court held that "[t]rcated as a
motion of the Government for summary judgment . . ., the Government's motion 1o strike the
plaintiff's motion for summary judgment will be granted.” Id, at 567.

The court in Pigford v. Veneman, 223 F R.D. 54 (D.D.C. 2005}, took a similarly flexible
approach 10 strike a notice of alleped unprofessional conduct filed against an opposing attorney.
Although the court observed that the notice was neither a motion requesting relief from the ¢ourt
nor a "pleading” within the meaning of federal Rule 7(a}, the court nevertheless proceeded under

Rule 12() to strike material in the notice that it deemed to be "scandalous.” Id. at 58. In doing



50, the court observed that "courts occasionally have applied the Rule to filings other than those
enumerated in Rule 7(a).” Id. at 58, n.8. Citing its "liberal discretion to sirike such filings as it
deems appropriate under Rule 12(f)," the Pigford court sug sponte struck those allegations that it
deemed to be "superfluous and inappropriate.” /4, at 58.

And in Izzo Golf v. King Par Golf Inc., 2008 U.S. Dist. LEXIS 46654 (W.D.N.Y. June
16, 2008), the court grantéd a motion to strike filed in response to a motion for summary
judgment to prohibit the use of certain evidence not timely disclosed. The Jzzo defendant filed a
motion for summary judgment in response to a patent infringement action. Plaintifl patentee
responded with a motion (o sirike references to materials submitted in support of defendant's
motion, arguing that defendant had not timely disclosed the materials. fd. at ¥28-29. Defendant
argued that the references became relevant only after discovery had closed, when the U.S.
Supreme Court issued a decision that altered the law governing the issue of cbviousness in patent
matters. fd. Thc court held that the intervening decision did not sibstantially change the law,
and gra;ited plaintiffs motion to strike on the grounds that defendant was not otherwise justified
in asserting the previously undisclosed materials in support of the legal defense being presented.
id.

As these decisions demonstrate, courts have approved of efforts to use motions to strike
to respond to motions for summary judgment. Courls have ample flexibility and autherity to
manage their docket, and kave frequently used this authority to strike legal and factual issues
presented as part of a summary judgment motion.

3. A Motion to Strike is Appropriate to Limit the Scope of Issues in
Litigation.

The State next advances a hodgepodge of ¢laims with respect to Rule 12(f) that are

premised upon a misunderstanding of the relief Idaho Power seeks here. The State first points



out that a Rule 12{0) motion to strike "is not int¢nded to address the substance or merits of a
claim: or defense,” and that "a motion to strike may not be used to secure dismissal of a cavse of
action.” Resp. at 11-12. Yet, as stated carlier; the State has not filed a responsive answer in this
proceeding and has not otherwise asserted an affirmative defense or filed a counterclaim against
Idaho Power. Therefore, there is no "claim or defense” or "cause of action” for Idaho Power to
respond to, much less target by the pending Motion. The Slate's argument in this rcgard is
similar to language used elsewhere in its bricf, which characterizes the Idaho Power Motion as "a
motion to sirike a swummary judgment motion." Resp. at 6, 8 (asserting that Tolimie Ferms does
not authorize "a motion to strike a motion for summiary judgment™). As is evident on the face of
the Idaho Power Motion and in this reply, Idaho Power challenges only the scope of certain
issues advanced by the State's Motion, and is not seeking to strike the Stale’s Motion in its
entirety.

The State also-argues that a motion to strike tests only "the facial adequacy of a pleading,
and is not intended to address the substance or merits.of a ¢laim or defense.” Resp. at 11.
Again, Idaho Power's Motion seeks merely to limit the scope of the issues considered on
summary judgment. Idaho Power claims only that certain issues recently raised by the State in
its summary judgment motion are outside, and unnecessarily expand and complicate, the scope
of the litigation. Tdaho Power plainly does not seck to resolve the nierits of (hese issues in its
Motion.

Finally, the State states that motions to strike are disfavored, But, as set forth in the
Motion, the newly-raised issues should be struck as "immaterial” and "impertinent” under Rule
12([) because they arc outside the appropriate scope of this action. Courts have repeatedly held
that "immaterial” matters under thé Rule are not related to matters raised in the pleadings. See,

e.g., Wilkerson v. Butler, 229 F.R.D, 166, 170 (E.D. Cal. 2004) (holding that under F.R.C.P.



12(f); "{a]n 'iImmaterial’ matier has no essential or important relationship to the claim for relief or
defenses pleaded"); Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527 (Sth Cir. 1993) (same), rev'd
on other grounds, Fogerty v. Fantasy, Inc., 510 U.S. 517 (1994). And as the State admits,
“imperlinent™ means "[s]tateménts which do not pertain and are not necessary 1o the isses in
queslion.” Resp. at 12. Under these definitions, there should be no dispute that the issues raised
for the first time by the State in its summary judgment motion should be stricken as "jmmaterial”
and "impertinent” to the issues properly before this Court.

B. A Motion in Limine is Also an Appropriate Procedural Mechamsm to Limit
the Issues in this Action.

The State also objects to Idaho Power's alternative Motion in Limine 10 limit the legal
issues and evidence the State presents in support of its- summary judgment motion. In ifs
response, the State acknowledges that atrial courl is vested with broad discretion in ruling on a
motion in limine, but still argues that Idaho Power cannot use 2 motion in limine to "excise
disputed issues from a pending summary judgment motion." Resp. at 4,9.

The State's argument is misleading, as it suggests that the "disputed issues” are properly
before the Court and ripe for resclution on summary judgment. In fact, the issues newly-raised
by the State in its summary judgment motion are not properly before the Court, as discussed in
Idaho Power's opening brief and further below. A motion in limine is an appropriate mechanism
for Idaho Power to raise this concern and 10 allow the Court to ensure that this subcase is
efficiently and fairly litigated.

The State argues that the two Idaho cases ci'tcdtby Idaho Power in support of ils Motion
in Limine — Ramos v. Dixon, 144 Idaho 32, 156 P.3d 533 (2007) and Galloway v. Walker, 140
Idaho 672, 99 P.3d 625 (2004) — do not address whether a motion in limine is appropriate to

limit the issues before a court on sumunary judgment. Bul the State makes a very narrow and

10



constrained reading of these cases, which misses the larger purpose of Idaho Power's motion in
limine. The State correctly notes that the Ramos court found that a motion in limine was an
appropriate vehicle to exclude evidence in a summary judgment motion, but claims that this-
ruling does not sanction the use of a mofion in limitie to exclude entire issues from a summary
judgment motion. Resp. at 9. Nothing in the Ramos decision makes this distinction. Just as
Tabmie Farms does not limit the use of a motion 10 strike solely to strike an affidavit, Ramos
does not limit the use of a motion in limine only to exclude teslimony from a particular witness.
And in fact, Idaho Power does seek in its motion in limine, like the Defendants in Ramos, to
exclude evidence from the proceeding that is irrclevant to and also presumably inadmissible in
this consolidated subcase, rather than lo exclude entire claims or dcfenses.

The State's attempt to render Galloway inapplicable also fails. The Galloway court held
that the trial court properly granted a motion in limine (o strike a non-cognizable canse of action.
Galloway, 140 Idaho al 675, 99 P.3d al 628, Galloway, therefore, upheld a broader scope of
relief thari Idaho Power seeks here. Rather than seeking dismissal of a canse of action, Idaho.
Power's miotion in limine attempts only fo reaffirm the scope of the "pleadings” in this litigation,
a remedy Galloway certainly supports,

The State cites to Kirk v. Ford Motor Co., 141 Tdaho 697, 701-02, 116 P.3d 27, 31-32
(2005), for the proposition that motions in limine are intended to determine the admissibility of
evidence based on an "alleged or anticipated factual scenario," and nol to be vehicles for
attacking summary judgment motions. Resp. at 10. The Kirk court was reviewing a (rial courl’s
decision on a motion in limine that sought to preclude the presentation of all evidence related to
seatbelt use in a products liability case. The language referenced above was used to highlight

" that a trial court maintains the option to wait uritil trial to determine whether evidence should be

excluded, as doing so would allow the court to take other evidence into account in making an

It



informed decision on thie adwiissibility of the evidence at issue. Nothing in Kirk limits a motion
in limine to only the narrow purpose of determining the admissibility o_f certain evidence, and, as
discussed below, motions in limine serve to limit issues and evidence in any number of ways.
Even so, limiting the'admis'silﬁi]ity of evidence based on "alleged factual scenarios” is precisely
what Idaho Power seeks to do in this Motjon in Limine - to prevent the State from presenting
arguments and cvidence in support of "alleged factual seenarios™ that fall completely outside of
the scope of this proceeding.

Additionally, other tdaho decisions support a trial court's broad discretion to determine
the proper scope of the evidence and issues in cases before them and in ruling on metions in
limine. See, e.g., Puckett v. Verska, 144 Idaho 161, 167, 158 P.3d 937, 943 (2007) (trial court
did not abuse discretion in granting motion in-limine to limit cross-examination of plaintiff in
medical malpractice action to issue of informed consent); Appel v. LePage, 135 Idaho 133, 135,
15 P.3d 1141, 1143 (2000) (trial court acted within its discretion in hearing _and granting home
purchasers’ motion in liming on eve of trial to bar vendors from introducing evidence of
consequential damages, as vendors werc not prejudiced and already aware of the evidence they
would present at frial). In fact, one purpose of a motion in limine is to allow a parly to seek an
advance ruling from the court on the appropriateness of evidence, which also allows parties and
the court 10 avoid spénding time addressing irrelevant or inappropriate issues in the case. See
Warren v. Sharp, 139 Idaho 599, 83 P.3d 773 (2003). Other state courts have also noted thal a
motion in limine serves a variety of purposes, such as shorlening trial time, simplifying the
issues, and reducing the possibility of a mistrial. See Goldman v. Healthcare Management

Systems, Inc., _F. Supp.2d __, 2008 WL 2345934 at *1 (W.D. Mich, 2008) (noting that

—-—v}

motions in limine serve important gatckeeping functions by allowing the courl to eliminate from

consideration evidence that would aot be admissible for any purpose); Uptain v. Huntingion

12



Labs, Inc., 723 P.2d 1322, 1330 (Colo. 1986) (citing Good v. A.B. Chance Co., 39 Colo. App.
70, 565 P.2d 217 (1977)). In'submitting its Motion in Limine, Idaho Power simply seeks to
eliminate the consideration of evidence and issues that would not be admissible for any 'purpdse.
Granting Idaho Power's motion wiil allow the Court to maintain its discretion in determining the.
scope of evidence and issues in this subcase.

Finally, the United States Supreme Court has noted that "in limine" means "[o]n or at the
threshold; at the very beginning; preliminarily,” and that the Court uses the term "in a broad
sense to refer to any motion, whether made before or during trial, to exclude anticipated
prejudicial evidence before the evidence is actally offered” Luce v. Unifed States, 469 U.S, 38,
40 n.2 (1984) (quoting Black's Law Diclionary 708 (5th ed. 1979)). The practice of using in
limine motions developed "pursuant to the . . . court’s inhereni-authority to manage the course of
Irials.” Jd. al 41 n4.

This is all that Idaho Power secks here. It has filed its Motion for the sole p’urpose of
excluding anticipated prejudicial evidence that is cutside the scope of the pleadings. The case
law could not be cléarer that courts maintain broad discretion in.determining the proper scope of
the proceeding, and have the authority to strike improper legal and factual issues in response to
either a motion to strike or a motion in limine,
1L THE STATE DOES NOT AND CANNOT DEMONSTRATE THATITS C.J.

STRIKE, AMERICAN FALLS CONTRACT, AND TWIN FALLS FPC PERMIT

ISSUES RELATE TO INTERPRETATION OR APPLICATION OF THE SWAN

FALLS AGREEMENT

Conspicuously absent from the State's Responseé brief is any meaningful explanation of
‘how "interpretation or application of the Swan Falls Agreemént” is implicated with respect to
several newly raised issues on which ldaho Power has requested guidance from the Court, as

well as an order limiting evidence and issues not properly before the Court in this-consolidated
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subcase through its motion to strike or in limine. These newly raised issues inchude: (1) a
subordination condition in Idaho Power's water rights for the C.J. Strike facility; (2) Idaho
Power's rights under the 1923 Coniract and 1976 Contracts between Idaho Power and the United
States concerning storage in American Falls Reservoir; and (3) the effect of a 1934 Federal
Power Commission license for Idaho Power's Twin Falls Power Plant. As discussed in Idaho
Power's opening bricf, these issues are not properly before the Court in this consolidated subcase
since they have no relation to interpretation or application of the Swan Falls Agreement. See
Idaho Power's Brief in Support of its Motion to Strike or In Limine at 11-18.

First, the State makes no mention concerning. the claimed subordination condition in
Idaho Power's water rights for the C.J. Strike facility, ‘As Idaho Power explained in its Motion,
the water rights for C.). Strike are simply not among those listed in the Swan Falls Agreement or
included in this consolidated subcase, a point the State has not even attempted to rebut, id: at 14-
16. Accordingly. the Court should issue an order or guidance providing that issucs associated
with the C.J. Strike facility are not properly in this consclidated subcase, and that Idako Power
need not respond to discovery requests concerning this facility.

The State also fails to show how the 1923 American Falls Contract and the 1934 Federal
Power Commission License for Idaho Power's Twin Falls facility are related t6 the 1984 Swan
Falls Agrcement. The State's blanket argument that the Swan Falls Agreement foliowed
historical developments on the Snake River "reachinp back to the earliest days of the State" does
not make a 1923 federal water storage conlract or a 1934 federal hydropower license relevant to
interpretation of the settlement reflected in the 1984 Swan Falls Agreement, The State's
response brief instead simply weaves these events into its discussion of the general history of

waler development on the Snake River.
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For example, the State tries lo backdate its "zero flow™ policy to the 1920s by asserting
that the policy "had deep roots in the history of the tension” beiween development of federal
reclamation projects above Milner and hydtopower facilities below Milner. Resp. at 27-28. Yet
the zero flow policy was not inclided in Idaho's State Water Plan until wéll over a half century
later. Moreover, as demonstrated in the federal court litigation between Idaho Power and the
United States, the 1923 Contract between the Uniied States and Idaho Power provides for
quantified flow relcascs — not a "zero flow" — from American Falls Reservoir for use by Idaho
Power hydropower facilities downstream of Milner. The State similarly tries to argue that a
federal power license at Idaho Power's Twin Falls facility "recognized (he[] eventualities” of a
zero flow policy, when the State Water Plan referencing such a policy did not even exist. /d: al
28. These general historical references certainly do not establish the relevance of these federal
actions to the Swan Falls Agreement, which Idaho Pp_wer and the State executed more than 60
years later.

Moreover, the Staté's extensive discovery requests on these irrelevant issues go well
beyond such general historical discussion, as the State seeks; (1) admissions and-interrogatory
responses from Idaho Power regarding the lcgal effect of specific provisions in the American
Falls contracts and the Twin Falls FPC license, (2) essentially cvery document related 10 the
1934 Twin Falls FPC license; and (3) virtually every documernt related the 1923 American Falls
Contract, the rebuilding of American Falls Dam during the 1970s, several 1976 American Falls
Contracts, and Idaho Power's water righis, water use and contract rights to the storage capacity of
American Falls Reservoir, 1d. at 12,

These discovery requests are improper since they are based on issues that are irrelevant or
immaterial to the issues properly in this consolidated subcase, Searching for and compiling all of

the documents the State has requested on these irrelevant issues wouid be a monumental task
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significantly delaying reselution of the remainihg issue in this case. The Court should not

require Idaho Power to respond to these discovery requests on these irrelevant issues, and thus

should deny the State's-motion to compel as (o them. Moreover, the Court should issue an order
providing that issues associated with Idaho Power's rights under contracts with the United States
for storage at American Falls Reservoir, the 1934 FPC license for the Twin Falls facility, and the

C.J. Strike facility are not properly encompassed by the upcoining cross-motions for summary-

judgment or this consolidated sebease.

I, THE STATE'S SUMMARY JUDGMENT MOTION SEEKING RULINGS THAT
IDAHO POWER'S WATER RIGHTS ARE SUBORDINATE TO ALL USES
ABOVE OR BELOW MILNER IS BEYOND THE SCOPE OF THE
CONSOLIDATION ORDER, PLEADINGS IN THIS CASE; AND THE
RECHARGE SUBORDINATION ISSUE
The State argues that the issues presented for resolution in its motion for summary

judgment are within the scope of the pleadings and orders in this consolidated subcase. As

shown below, the State is wrong that the pleadings and orders in this case enable it to obtain a

ruling: (1) on its first ground "[tJhal the water rights at issue in this consolidated subcase are

subordinate to afl warer rights diverting firom sources upstream of Milner Dam, including ground
water recharge righis," and (2) on its second ground (hat the State "has the right to subordinate ...
the water righis held in trust by the State ... 10 any water righ diverting from sources
downstream of Milner Dam and upstream from the Murphy gauging station, including ground
water recharge water rights.” Most notably, the State is wrong with respect to the scope of the

order which delineates the issues properly in this consolidated subcase, as opposed to issues

which may be resolved elsewhere in the SRBA - the Consolidation Order.

* While ldaho Power does nat fally understand the State's second ground for summary juégment, in seeking a ruling
that Jdaho Power's water rights are subject to subordination to "any water right” dewnstream of Milner, as opposed
to water rights for recharge, this ground clearly extends beyond the issue of subordination 10 recharge, and thus
would be appropriately limited by an order from the Court providing guidance as to (he issues properly before it n
this consolidated subcase and the upcoming summary judgment metions.
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The State aprees thal the Consolidation Order provides that this proceeding encompasses
"issues pertaining to ownership and/or application of the Swan Fglls Agreement.” Resp. at 21,,
citing Consolidation Order at 16. Accordingly, the Court and the parties agreed that the next step
in this case was 1o proceed with scheduling, discovery, briefing and resolution of "recharge
subordination-summar}fjudg_ment motions." See May 28, 2008 Corrected Order Amending
Scheduling Order for Conselidated Subcasé 00-92023, By no mearis ¢an issues concerning
subordination to recharge be interpreted as encompassing determinations that Idaho Power
subordinatced to "all water rights” above or below Milner, as contended by (he State, Rather, the
proper understanding of the recharge subordination issue is that it encompasses whether Jdaho
Power's water rights subject {o subordination inder the Swan Falls Agreement are subordinate 10
use of water for aquifer recharge pursuant to lhe'Agre:emenL The Court should thus issue an
order providing guidance so that the parties confine themselyes in the upcoming summary
judgment proceadings to the issue that was agreed upon and that is within the scope of this
consolidated subcase.

The State’s arguments concerning language in the Directors reporis, and the parties'
Objections and Responses, ignores the limitations of the Consolidation Order. It is the
Consolidation Order which delineates the issues encompassed by this consolidated subcase,
limiting them to "issues pertaining to ownership and/or application of the Swan Falls
Apreement." Simply put, if an issue is not witliin this description, it is not properly in this
congolidated subcase. To the extent that Directors Reports or pleadings concerning water rights
for which issues of ownership and application of the Swan Falls Agreement are included in this
case also include other unrelated provisions, (hose provisions are not automatically encompasscd

within the conseclidated subcase.
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Thus, the simple fact that the Directors reports for Basin 2 claims whose Swan Falls
jssues are included in this case may recite various "Other Provisions" does not mean that
interpretation of such provisions are automatically in this case, as the State suggests. So
inclusion in cértain Directors reports of an "Other Provision" providing that "no portion of the
waters of the Snake River or surface of ground water tributary to the Snake River upsiream from
Milner Dam shall be considered" for purposes of administration, and that "[t]he required
minimum daily flows at the Milner gauging station shall remain as zero CFS for purposes of
administration,” does not by itself mean that these state legislative and policy pronouncements
relaté 1o interpretation or application of the Swan Falls Agreement.

Nor do idaho Power's Objections claiming that the Director’s proposed "Other Provisions
Necessary for Definition or Administration of this Water Right should not be included in this
decree," or State Responses checking boxes on such Objections,_ mean that [daho Power has
somehow put all "Other Provisions" listed by the Director-at issuc in this case concerning
application of the Swan Falls Agreement — regardiess of whether the Other Provisions in fact
relate to application of the Agreement. Indeed, Idaho Power's objections o a number of the
Other Provisions, including the provision regarding administration of water rights above versus
below Milner and the State's "zero flow" policy, were made for the very reason that they do not
concern application of the Swan Falls Ag;'eemcnt.3

Moreover, the fact that this requirement is by virtue of a legislative amendment suggests

that some Turther legislative modification cceur in the future. The SRBA Decree, by contrast, is

3 Asa further example, the Directors reports concerning the Basin 2 water rights in this consolidated subease alzo
state the Dirzctor's opinion that the 1923 Contract between Idaho Pewer and lhe United States also limited Igaho
Power's water rights. However, this does not mean that issues coneerning the 1923 Contract refate to ownership or
appllc'ltmn of the Swun Falls Agreement, and should thus be included in this consolidated subcase. Instead, issues
concemm;_, the 1923 Contract are being dealt with in other SREBA subease proceedings in Basin | encompassing
rights in American Falls Reservoir and in federal court litigation between Idaho Power and the United States.
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a permaneni decree which must memorialize judicial pronouncements which will endure over
time and are not subject to modification by legislative vote. Given its applicability to all water
rights, as opposed to only water rights subject to subordination under the Swan Falls Agreement;
the issue of whether the above-below Milner administration statute should be included in the
SRBA Decree as may well be suitable for designation as a séparate Basin-wide issue,” However,
it is not specific to application of the Swan Ralls Agréement, and conseguently is not properly
included in this case under the Court's Consolidation Order.

The State also incorrectly argues that Idaho Power's Complaint raised the issue of "two
sources” or "two rivers” administration above versus below Milner, While the State attempts to
diminish the legal signiﬁ_cant:t; of the Complaint initiating this consolidated subcase by elevating
SRBA D?rector‘s Reports and SRBA form Objections and Responses to higher procedural status,
under Idahe law all of these pleadings are cognizable and significant. The State ignores the
Court's ruling early on in this case rejecting the State's request that the Court dismiss the
Complaint as an "unauthorized" pleading, even as it found that no special proceeding was
necessary on the Complaint enabling it to be considered along with Objections and Responscs in
the SRBA. See Consolidation Order at 9. Administrative Order No. 1, Sec. 2., describes
"pleadings" as including "[a]l] documents defined as pleadings by the LR.C.P." Pursuant to
LR.C.P: 7(a), pleadings include complaints, answers and counterclaims. Despite the fact that the
Court did not dismiss 1daho Power's Coniplaini, the State has never filed an Answer ora
Counterclaim. If the State seeks to include new issues or claims in this case, it must file an

appropriate pleading providing Idaho Power and other parties with adequate notice. Otherwise,

4 Idaho Power reserves the right to move for designation of this or other Basin-wide issues at the appropriate time
pursuant to its rights as a party Lo the SRBA.
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Idaho Power is significantly prejudiced by the State's inclusion of such far reaching issues in this
case.

The Complaint does not seck a "global declaration" as to recharge subordination, as
siggested by the State, but even if it did, the scope of this consolidated subcase is now governed
by the Court's Consolidation Order conso}idating the separate subcases for resolution of issnes of
ownership and/or application of the Swan Falls Agreement. While the State had wanted to
confine this litigation to only the question of ownership, the Complaint broadened the issues to
include other issues concerning application of the Swan Falls Agreement. In seeking a
declaration that Idaho Power's water rights are not subordinate to recharge "through the Swan
Falls Agreement or otherwise,” Idaho Power did not intend to expand this case 1o issues outside
of application of the Swan Falls Agreement, but merely irtended to préserve the opportunity to
argue that the intent of the parties to the Swan Falls Agreement must be interpreted in
accordance with the law existing at the time of the-Agreement, This is important because
Attorney General Opinion 06-2 erroneously opines that the existing law, which included state
statuies making recharge uses sccondary to vested rights for hydropower uses, can be "trumped”
by the State holding legal title to the water rights held in trust. Stale law in existence when the
parties executed the Swan Falls Agreement provides otherwise.

In any event, the State is wrong in concluding that even if its summary judgment motion
extends beyond issues application of the Swan Falls Agreement as limited by the Consolidation
- QOrder, the State can raise whatever issues it chooses under an expansivé view of Idaho Power's
Complaint. The Court can, and has, exercised its authority to consolidate subcases based on
issues which it deems appropriate. In this consolidated subcase, the Court has ruled in its
Consolidation Order that issues must pertain (o “ownership and/or application of the Swan Falls

Agreement.” The issues raised by the State concerning administration of water rights above
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versus below Milner, under state legisiation which relates not 1o the Swan Falls water rights bu

to all water rights on the Shake River, like the State's pre-existing "zero flow" policy, does not fit

within that category and thus is not properly in this consolidated subcase. The "recharge
subordination” issue properly before the Court is whether Idaho Power subordinated its water
rights to recharge under the Swan Falls Agreement,

VI THEPARTIES RESOLVED SUBORDINATION OF THE TWO RECHARGE
PERMITS NOW HELD BY THE STATE VIA STIPULATION RATHER THAN
THROQUGH LITIGATION AS NOW SQUGHT BY THE STATE
The State's argument concerning the two recharge permits it now holds is characterized

by numerous inconsistencies between what the State said previously and what it is saying now.

For example, the State's third issue in its summary judgment motion on its face seeks a ruling

"[t}hat the water rights at issue in this consolidated subcase are subordinate to ground water

recharge water right—p_crmits nos, 01-7054 and 37-7842, as finglly licensed." (Emphasis added).

Upon Tdaho Power demonstrating in its Motion te Strike or in Limine thal these water rights in

fact are not licensed, and will not be at least until proof of beneficial use is submitted in June

2009, the State backtracks and now says that it "does not seek to determine the terms of the

licenses." Resp.at 49. Yet that is exactly what the State seeks to do, as the language of its

motion makes clear.

Any pronouncement rcgarding_subordination of the two ground water permits "as finally
licensed" would be an impermissible advisory opinion on & non-justiciable question, as discussed
in Idabo Power's opening brief. See Motion to Strike or in Limine at 16-17. Moreover, the
State’s position (hat it should be able 1o litigate the terms of this unlicensed water right runs
squarely counter to the Court's ruling and the State's position regarding ripeness and exhaustion
in the Milnier permit case. As the Court-observed in ils capacity as district court judge for

Jerome County in North Side Canal Co. v. Tuthill, Case No. CV 2007-1093, concerning an
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unlicensed permit for hydropower generation at Milner, the Director and IDWR argied, and the
.Court found, that the Canal Companies tust wait until the license is issued and then pursue
administrative remedies before seeking judicial r;:liéf, See Exhi_bit-l hereto, Order Gran_ﬁng
‘Motion to Dismiss Petition for Wiit of Mandate at 5, 13. Similarly, the State cannot obtain
immediate judicial relief regarding the license terms of the unlicensed recharge permits that it
holds.

The State, in its apparent desire 10 litigate these issues evident from its fcsponse brief,
also appears to be retreating from earlier commitments made under the 2006 Stipulation signed
by Idaho Power and the Idaho Attorney General. Under that Stipulation, the parties agreed to
resolve the question of subordination of the two recharge rights through the agreement embodied
in that Stipulation in order to avoid litigation. Now, the State apparently seeks to resolve the
issue of subordination of these two recharge permits through litigation, or 10 thajn some
advantage by pressing lo litigate 2 matter which the parties agreed to through compromise
negotiations. Thus, it is not surprising that Idaho Power would not admit earlicr in this case, as
the State observes, that it subordinated its water rights to the two recharge permits "pursuant to
the terms of the Swan Falls Agreement," but rather responded by referring 10 the terms of the
2006 Stipulation which represents the parties’ negotiated agreement on the issue.

In any event, the State can obtain no advantage on the question of whether the Swan Falls
Agreement made Idaho Power's water rights subject to subordination to fulure water rights for
recharge, Idaho Power signed the Stipulation stating that the two recharge permits are subject to
the Swan Falls Agreement because the original holders of those existing permits were among
those parties dismissed from Ada County Case I;Io. 81375 (the "7500 Case™). The Complaint in
this case does not put such existing uses at issue. As recitéd in Paragraph 25 of the Complaini,

Idaho Power subordinated the water rights subject to the Swan Falls Agreement to the uses of



those persons dismissed from Ada County Case No. 81375, and "does not challenge here this
subordination to existing uses set forth more fully in Paragraphs 7(C) and 7(D) of the
Agreement, the 1180 Coniract, or the consent judgment in Case No. 81375."

Similarly? tHe Director's reports for the water rights at issue simply contain a recital of the
Agreement's subordination to specified existing uses. It is ludicrous for the State to now suggest
that the inclusion of these recitals in the Complaint and the Disector's teports somehow put the
subordination to such existing uses at issue in this case, or replaced the terms of the 2006
Stipulation resolving the subordination issue as a matter of compromise. ldaho Power intends to
adhere to the terms of the 2006 Stipulation under which the parties agreed 1o a negotiated
resolution regarding subordination of the State's iwo recharge water rights, and is hopeful that
the State will do the same rather than prcu_:r_:edi"ng lorI'iti'gate what the parties previously
negotiated. Accordingly, the Court should strike or limit the State’s third ground for summary
judgment concerning the two recharge permits whose subordination was resolved by Stipulation.

\ 2 DISCOVERY ISSUES

The State also challénges Idaho Power's objection to the scope of the State's discovcry
requests. See Resp., Section IV. The State contends that the issues on which the State has
sou_ght discovery "arc entirely germane to the Stale's theory of the recharge issue." 1d. at 52,
The State’s articulated theories, however, are not limited to the issue of recharge subordination.
For the reasons discussed above, and in Idaho Power's Response in Opposition to the State's
Motion to Compel, information and documents related to the issues raised in Idaho Power's |
Motion to Strike are neither relevant nor reasonably calenlated to lead to the discovery of
admissible evidence in this action. Similarly, the State contends it is trying fo anticipate Idaho
Power's cross-motion for summary judgment. As ldaho Power has argued at length, however,

the issues raised by the State are beyond the scope of the current litigation. The State has no
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basis or authority to propound speculative discovery réquests in anticipation of a motion that has
not yet been filed.

The State further maintains that Idaho Power should have filed a motion pursuant to
LR.C.P. 56(f) if it needs-additional discovery on the issues raised in the State's Motion for
Summary Judgmeni. Resp, at 52-54. The Statc's argument that Idaho Power ¢an allow sammary
judgment briefing to proceed given the parties' sharp disagreement about the issues p,rop‘eriy
before the Court, and then simply file a Rule 56({) motion — arguing after the fact what issues are
in this case and properly subject to summary judgment briefing, and further justifying why
additional discovery may be needed - is disingenuous. Idaho Power followed, and the State

ighored, the Court's express direction and reliance on the partics' "representations that the
discovery would be limited to the recharge issue." See Tfanscript from May 20, 2008 Status and
Scheduling Conference, at p. 1; lines 21-22 (attached as Ex. 1 to Motion to Strike or in Limine).
The State included a limited number of discovery requests relating to the recharge subordination
issucs, and [daho Power has responded fo those requests. However, the State also included
numerous requests having nothing to do with recharge, the Swan Falls Agreement, or the water
rights at issue in this consolidated subcase. See Idaho Power Motion to Strike or in Limine at 7
n4;12-13n. 8 & 9; 14-15 n: 10.

if the State is allowed to include in the summary judgment proceédings the éxpansive
issues it has not pled in this case, [daho Power, aside from needing substantial time to locate,
review and produce non-Swan Falls Agreement documents, will need to undertake extensive
discovery on these issues as well. The resull will inevitably be that the time necessary for such
discovery, as well ag factual disputes likely on the expanded issues, will require substantial

modification of the case and trial schedule. However, Idaho Power believes that this casc may

proceed under a time frame similar to the original schedule if the Court grants the Motion o
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Strike or in Limine, or othetwise provides guidance that the issue subject to the upcoming cross-
motions for summary judgment is whether the Swan Falls Agreement made Tdaho Power's water
rights subject to subordination to use of water for recharge.

Moreover, the State's argument regarding Rule 56(f) misses the point of Idaho Power's
Motion to Strike or in Liniine. As the State itself points out, Rule 56(f) motions are appropriate
in response to a motion for summary judgment. In its Motion to Strlkc ot in-Limine, Idaho
Power is not, as the State implies, asking the Court for time {o take additional discovery on the
issues in question, but rather is asking the Court to limit summary judgment only to the issue of
recharge subordination so that no further discovery will be nccessary. Idaho Power raised the
scheduling issue only to demonstrate to the Court that if the. Court allowed the State to expand
the ¢ase subsiantially to add the new issucs related to administration of the Snake River at
Milner, the American Falis,, Twin Falls, and C.J. Strike facilities, and the two recharge permits,
the discovery and trial schedule in this case would be substantially delayed. Should the Court
deny Idaho Power's Motion to Strike or in Limine, Idaho Power will rieed to detérmine whether a
Rule 56(F) Motion is warranted after the State files its new motion for summary judgment.

CONCLUSION

For all of the reasons above and those sel forth in Idahe Power's Motion to Strike
ot in Limine, the Court should grant the Motion, The Court should issue an order
providing guidance or confirming that the issue properly before the Court in the
upcoming summary judgment motions is whether Idaho Power subordinated, under the
Swan Falls Agreement, its hydropower water rights which are subject to subordination

under the Agreement to the use of water for aquifer recharge.
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‘Respectfully submitted,

Dated this 28th day of July, 2008  IDAHO POWER COMPANY

James C. Tucker, Esq,
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BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520
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James 8. Lochhead, Esq.
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IN THE DISTRICT COURT OF THE FAFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF |EROME

NORTH SIDE CANAL COMPANY and)

TWIN FALLS CANAL COMPANY, )
)
Pclitoners, )
)
Y&, ) Case No; CV 2007-1093
)
David R. Tuibill, Jr., Jn Ll ofTicial )}  ORDER GRANTING MOTIONTOQ
Capacily as Dircetor of the Idaho Y MMSMISS PETITION FOR WRIF OF
Depuriment of Water Resources,and 3} MANDATE
THE IDAHO DEPARTMENT OF )
WATER RESOURCES, )
)
Respondenis, )
)
. )

1. PROCEDURAL HISTORY

On September 26, 2007, the North Side Camal Company end Twin Falls Cansl Company
(collectively as “Petitioners™), through comsel of record Rarker Roshalt & Stmpson LLF, flsd a
Priitian far Perempiory Writ of Mandate ("Pesition™) petitioning the Court to isyuo o writ of
mandste compelling the Idaho Department of Water Resources (“IDWR™ or “Department™) and
ils Director Dayid R Twthill Jr, (colkectively as “Respondenis™ to vold tho Director's September
35, 2007, Order; to close any protest or comment perlod; and to issue & licenss (o the Petitionery In
eccordance with Respondams® statory duties os defined by Idahio Code § 42-219. Also on
Scprember 26, 2007, tha Petitionsrs filed an Appileation for Alternarive Wedt of Mandate,

G:\roa Conrty CortahBrant Mia Ttk des Pas 1
EXHIBIT 1



On the some date, the Honerable John K, Builer filed sn Order of Disgundiffcatton. The
cuzo wes asgigned 1o the undersigned judge on October 1, 2007, i his capacity s District Judegs
for the Fifth Judicial Districi and not in hix capacity as Prasiding Judge of the Snake River Basin
Adjudieation,

On October 10, 2007, this Court issued en Ordar Denying Paltion for Alferisative Wrll
af Mandate.

On November 6, 2007, the Respondenl’s flled a Motion to Dipmiss pussoant to ILR.C.P.
12{(bX1) zod (6), together with a Memorandum and Affidavit in Support.

Ou December 14, 2007, the Petitfoners filed a Responzz to Respondenis’ Motion 1o
Dismiss.

A hearing was held on the Motion o Disiviss on December 21, 2007, At the conclusion
of the hearing, the Courl 1ook the mntios under advissment. Alse on December 21, 2007, the
Rexpondents filed an Annver. Following the hearing, the Court received an dmizny Brief,
logcther with & supporting affidavit, filed on befinlf of Mud Lake Wator Users, Independent
Woter Users, Jefferson Canal Company, Monteview Canal Company, Producers Cannt
Conpany, Fremont-Madisan Irrigation District and Enstern Ideha ‘Water Rights Coalition
(collectivaly a= “Amiel™

II. MATTER DEEMED FULLY SUBMITTED FOR DECISION

Oral mrgument ocoumed in this matter on December 21, 2007. The porties did nol request
tho apportunity to submit additional briefing, and the Court doss not requite any additional
briefing on this matter, Therefore, this matter is desmed fully submitted for decision the nex
business day, or December 24, 2607,

IIL FACTS
On March 30, 1977, the Petitioners filed an Application for Permit with IDWR 1o
epproprinte witer from the Snake River for year-roumd hydropower production at the Milner
power plant at 8 rale of diversion up to 12,000 cfé. Notics was published in accordance with
ORDHER GRANTING HOTION TO [HSMLE
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Idaho Code § 42-201. Aa no protests were filed a parmit was issued to the Petiioners on June
29, 19%7 (“Milner Permil™).

The desdline for filing proef of heneficial use under the permit was priginally fune |,
1982. Ag aresult of delays, the Petitioners sought and recelved deadline extensions In 1982,
1987, 1950, and 1992. Pror lo secking en exicnsion of the 1987 deadline, the Swan Falls
Agreement was execnied and the Legmislnture passed Idaho Codo § 42-203B, which among other
things mrthorized IDWR to subordinate hydropewer fphts io fuhire upstream consumprive uses.
As a result, in 1987 when the Petitioners sought the aecond cxiension, the Chief of Operationa
Burean for [DWR, L. Glen Saxton, votified the Petilioness that the granting of the cxteasion
would be conditioned on the Petitionera secaptance of the foliowing subordination provision:

The rights for the use of water acquived apder this permit shell be junior wnd
subordinste to all other riphts for the wee of water, other than hydropower, within
the stzte of Idsho that are initiated later I time than the priority of thls permit and
shofl not give fisc to any right or claim agzinst any {uture rights for (he use of
wator, other then bydropower, withio the stz of Idaho initintad leter In timo than
the prerity of this permie.

Antachment G to Petitlon.
In a Jetter dated May 8, 1987, counse] for Pefitioners reised the following concern with

the proposed condition:

At the time of the isnencs of the Holls Canyon Jicense, the subordinmtion wn to
imgation of lends and other beseficial consymptive usss I the Snoke Rivor
Weier Shed. In your pmoposed langoege, non-consumpiive usca such aog
groundwatcr recharps could take the total flows of the uppor Snake availehle 1o
the Milner Power Plant rod put them underground eliminating sy poneration nt
the project.  Tho language would also fecilitate a non-consumptive diversion of
water above fhe project for flsh propapation or some other non-consurnpive
purpoxe with the retum of the water below the poject.  Pinelly, the languepe
wonkd facilitate a diversion of surplus flows of the Snake River to thic Bear River
Pasin for eny puposs.

Auachment H ta Petition. Counse! for Petitioners then proposed tho fotlowlng amendmenis to
the condifion:
Toe rghts for use of watcr acquired wnder this permit sholl bo juzior und
mobordinate to all other rights for the sonsampive beneficial use of water, other
then hydropowsr and groupdwaler recharge within the Sneke River Basin of the
Stnle of Jdaho that ere initinted Imer-in-time than the prierity of this permit and
sholl not pive risc 0 mny right or cleim apminst my firms riphts for the
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consomplive beneficial use of water, other thun hydmopower and proundwater
recharge within the Spake River Basin of the State of Idahn initiated faiz-in-time
than the priority of this permit

id, (zuphasis added).

In & leiter daled November 18, 1987, e Respondents notified the Petitionts thet they
would use the amended lenguape propased by counsel for Pedtioness as o condition of approvel
on the extenslon request. This is the condition that appears in the Milner Peamit,

On October 29, 1993, the Petitioncrs submitted proof of beneficial nse for 5,714.7 cfy, of
the 12,000 cfs for which application was originally made. Since that fime the Petitioners have
relicd on the Milner Permit and have besa beneficially using water und-c:i"ﬂlc permit.

In 2006 ard the spring of 2007, the Petitiongss verbally requested that the Respondents
ixnpe 1 ficenss for the Milner Permat. On September 5, 2007, in response 10 the Petitioners’
requedt, the Respondeats issuad a Notice of Dutend (o fysue Licanse, Atachment P to Pesition.
The Nofice of fntent set forth the backgronad and stains of the Milner Permit and thea provided,
in relevant part:

Proof of bencficial wss having booo submitted under the pemit, the
Deperiment is prepared to issue a leense for the water ripht pursuant to (daho
Code § 42-219. Counsel for Permir Holders bave ornlly requesied that the
Respondent isgue a licenss for the waler right,

Tho Pepadmont received wrilten requests {or netice of an opportundty io
be heard on the fonm of the sebordination condition to be included in the Honss
for Water Right No. 01-7071 from the Bingbam Grownd Water Disulet on
Jaouary 11, 2007; from the Idaho Ground Water Appropdators, Ine, an Foboumry
7, 2007, for mmd on behalf of #s ground waier distriets end other members,
represcited by Lhe low firm of Kecine Olson Nye Budpe & Belley, Chartered; and
from tbe Mud Lake Water Uscrs, Independent Water Users, Jefferson Canal Co.,
Monteview Conal Co., and Producer’s Canal Co., on April 16, 2007, represonicd
by the lasy firm of Holden Kidwell, Hahn & Crapa, P.LL.C.

NOVW THEREFORE NOTICE IS HEREBY GIVEN that the Department
will secept and consider written Coruments from the Permit Holders and other
inferested persons or entitics addmessing the form of the suhordingtion condition
that ghould be included on the lcense for Water Right No. 01-7011. Any
Commeats submitied should be addressed to Director, Idaho Depariment of Water
Resources, P.O. Box $3720, Boise, Ideho 83720-0098 und recelved by the
Depariment or post marked on or before Ociober 10, 2007.
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In response, the Petilioners initiated this action secking a writ of mandats to compe| the
Respondcuta to issus a license for the Milnee Permit in aecordance with Idnbo Code 42-2 19 wid
to prohibit the actions the Respondenls were taking as provided by the September §, 2007,
Notice of Intens to fasue Lizenve, The Petitionzrs did not submit writien comments 1o IDWR as
provided by the Noglee por did they request 2 hearing before the Divestor.

IV. DISCUSSION
A. Argnments

The Respondents have now moved to dismiss the Petition alleging that the Petitionen
bave failed to exhnust nvailable adminisirative remedies. The Resporkients argue thut Petitoners
mixst wait tmfil the license is issued end thon pursue these remedies (hrough the sdotinistrative
proceas and the [dalro Admintsteative Procadures Act, Idsho Code § 67-520] e seg.

The Pelitioners argue that there are no more administrativa remedics avnilable because
Idoho Cods § 42-219 requires that the Pellfongrs perform the ministerial function of ssuing the
license after proof of beneficial use hos been submitted. Tho Potiioners aryue that Respondents
mre acting cutside the scope of their authanity by reopening the edmipistrative recor Lo
comments after the protest period has closed, the permit issued, diversion worka comploled, and
beneficial uso proven. The Petitoners argue that the considerable investment in the diversion
{(hydmpower) project was made in reliancs on the issuance of the permit and the conditions
vitimatcly nopotinted and agreed upon. By permitting the recoed to be reopened to comments ot
this stage allows for protesis to clond an sdminidralive record that was previeualy Gee of
protesis when the Application for Permit was approved aod the dlvezsion warks completed in
reiance on aid epproval,

B. Standards of Review

1. Motion to Dismies, LI.CP 126X and (G).
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The Respondents® Motlon to Dismiss is brought pursuant 16 LR.C.D. 12(b)(1) “leck of
jerisdicilen over subject matter” and LR.C.P, 12(b}6) “failire to state A clefm upon which rellef
can be granted.” The failure to exhaust sdminisitative remedics can implicate subject matter
Jurisdiction because a “district court does ot ecquire subject marter jurisdiction until afl the
rdministrative remedies hava been sxchausted.” Owsley v, Jdaho Indusirial Comn, 141 Idoho
129, 135, 106 7.3d 455, 461 (2005) (eitlng Fairway Development v. Bannock County, 119 Idaho
121, 125, 804 P2d 294, 295 (1990)). The failurs to exhausi ndministrative remediss ean alvo be
broupht neder LR.C.P. 12(b)1L. 72, T & claimeant fails {o exhaust edministrative omedies, then
dismisz] of the cleim it warranted. Bdte v. Baovouack County Comor'rs, 139 Idaho 396, 401, 80
P.3d 332, 337 (2003) (string citations ominted). On a motion to dixmiss, *the Court looks only at
the pleadings aed a1l inferences are viewsd in favor of the non-moving party.” id. at 133, 106
P2d at 439 (clting Young v. City of Keickuam, 137 ldaho 102, 1094, 44 P.3d 1157, 1159 {2002)).

The Tdsho Administretive Procedures Act provides (hat “[a] person is not entitked 1o
judicial revies of an agency deetrion il that person bies exhnosted a1l administrative ramedics
required In this chapter,” 1.C. § 67-5271(1). However, *{s] preliminary, procedurl or
intermediete egency nction or nuting is immediately reviewsble if roview of the final agency
selion would #ot permit an adzquate renedy.” LC, § 67-5271(2). There are two recognized
cxceptions to the oxhaustion requirement: (1) When the interests of Justler 2o require and (2)
when oo agency has acted outside its anthotity. American Falls Reservoir Dist #2 v, IDIPR, 143
Tdaho 862, 154 P.3d 433 (March 15, 2007), To American Folls Keservoir Dist #2, the [dabo
Supreme Court recently hold:

Imgoriant policy considemtions onderlie the reguirement for exhsustion of
sdmministrative procedures, such as providing the opportmmity for mitipating or
auring errors without judicial inlervention, deferrding to the edministrative body,
and the sense of comity for the quasi-judiclal functions of the sdministraives

body.
1d. nt 872, 154 P.3d ot 443 (citing #iire v. Bannock County Comm rs, 139 Idabo 396, 401-02, 80
P.3d 332, 337-38 (2003)).
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2. Writ of Musodate,

Idohe Code § 7-302 provides that & writ of mondaie “may be issued . . . o compel iho
performencs of an act which the law espectally enjoins as a duty resulting from the offics, trust
or station . ..." klaho Code § 7-303 provides (hat the “writ must be lssned in ull cases where
lbete is not A plain, speedy end adequate remedy in the ordinery cowvso of law.” In fdako Falis
Redevelopment Agency v. Commtrymon, 118 1daho 43, 794 P24 632 (1990), the Tdadio Suprome
Courl sisted “{m]mdamus will liz if the afficer against whom the sisit is brooght hos o *clear
legal duty to perform the desired el and i('the sct sought to be compedled 1s mindsteriol or
executive o natore,' fd. et 44, 794 P.2d 653 (quollng Utah Povear & Light Co. v. Campbell,
108 Idaho 950, 953, 703 P.2d 714, 717 (1985). A minIsterial net is;

Thet which is done wnder the anthority of a superlos; opposed 1o fudicial. That
which Invelves obedienco ta lnstructions, but demands no special discrction,
judpment or skill. Official's duly ia ‘ministerial’ when it it ahsoluie, ceriain and
imperative, involving merely execution of & specific duty arising from fixed and
deslgnoted facls,
Ausmean v. State, 124 1dnho 839, 842, 864 P.2d 1126, 1129 (1993).
Further, tha “[e)kistence of en adequaio remedy fu the ordinery eourse of law, whether
Iognl or equimble in neture will prevent issuance of a wiit. . , and fhe party secking the wril musi
prove that much remedy existx, , ., [Mjnndamus i not a writ of right and the allowanees or refisal

to jawne & writ of mendais ia discetionary. {4, (cllations omitted),
3. Discretive of Courd,

A conrt ants within its discretion whest it: 1) correetly perceives the issue es one of
dizcretion; 2) acty within the boandaries of such discrstion nod congistently with eny lcpal
standards applicable to the specific choices before it; and (3) reaches its decision by exercise of
renson. Sun Fufley Shopping Cir., Inc. v. Idako Power Ca., 119 Tdeho 87, 94, 803 P.2d 993 1000
(1951).
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C. Analysis
1. The Peti{ioncrs havo fnfled to exhavst all avoilalls administrative remedics.

The Courl holdx that the Petiticnzrs may ot uses » writ of mandate as a substitote for
following the grievance process st forth in Jdeho Code § 42-219(8) amd Tdaho Code § 42-
1701AQ3), Idaho Code §§ 42-219(8) and 42-1701A(3) st orth the administretive procedure for
conlesting IDWR's action with respect to issuing e liconse or failing to issus 8 license baasd on &
parmit. [deho Code § 42-21%(8) stutes:;

In the ovent that the department shall find applicant has not fully eomplisd with

the law and twe conditlons of the parmit, it may issoe a license for & portion of the

usz which is in accordence with the permlt, may refise isseenee of the license and

vold the permit. Notlee of such action shall be forwarded to the peanit holder by
certified mail.

LC. § 42-219(8). 'The statute then provides: “The applicant may cortest such sction by the
dopariment purgnant to secton 42-1701A> Id.
Ideho Code § 42-1701A(3) provides:

Unless the right to a hearinp bafore the director or the water resources board Is
otherwiss providsd by statute, any pewson aggricved by any action of the director,
inzluding any decixion, determination, arder or ather action, inchading action
upon any epplication for v permit, llcense, certificate, approval, registmtion, or
similar form of permission required by law to be issued by the direcior, who is
ngprieved by the action of the director, and who has Dot previously been afforded
an opportunity for a hearing on the metter shall be emtitled to & hooring before the
director 1o conlewt (he action. Tho person shall flc with the director withip fifiecn
(15} days after reeeipt of writton nefieo . , . a written petition stating the grounds
for conteating the action by the dirsclor and requesting & Licasing.

LC, §42-1701A(3). Ideho Code § 42-1701 Af4) then provides:

Any person who is aggrieved by a final decision or order of the directar s enabled

to Judiclel review. The judicial review shall be hud in escordance with the

provislons und stendards set forih in Chapter 52, title 67, Ideho Code.

The Petilioners filed proof of beneficinl usz on Getober 29, 1993. On July 27, 2006,
Dircelor Dreher indicated In a lotler that “the issusnes of o Heensa for the water right is pending,”
Petitioners then verbally requested that Respondents izsue a license in 2006 and agmin in 2007.

In response Director Tuthill, who susceeded Director Dreber issued the Notice of Intent tfo fssue
ORDERIRANTING MOTION TO bbass
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License. The Notica referred 1o the communicntions recedved from other waler wsers regarding
the subordination proviston and stated thon the Department wonld receive commenta an the
issuance of the liconse on or before October 10, 2007, The Nofice did not reepen 8 protest perlod
nor did it glve thase submitting comments party slatus. The Petilioners did not respond to 11
Notice, nor atherwise object 10 the Director’s reopaning of the record to comments, nor did they
axk for 8 hearing before ihe Director on the isaee, The Petitloners ulsn could have waited until
the licenss wax issned and then request a hearing. The Petitioners argue thal contimuing with the
edministrative process will result in the administrative record becoming lopropardy clouded with
sdditional facts afier the protest perlod has already closed resulting iv prejudice and ultimately
precluding any adequats remedy. The Petitfoners also argue that afier the beneficial use
examinstion for the permit the issrance of tha licenee is minisicriel amd becauss IDWR is scting
outside the scope of its mthority alt adminisimtive remedies have besn sxhoisted, This Court
disagrecs.

The Petitioners had the oppartumity to raise with the Director the ism: of receiving
commenty by submitting their owa comment or by specifically requesting a hearing oo the
stleged ircegularitios in the procesy in accordmee with Kdaho Code § 42-1701A(3). The
Petitioners aiso still havo the opportunity to ralse and be heant on the isauc onee the Heense is
issued, Ultimatety, if the Direstior jasues the jicense according to the subordination condition
now included & the permli, the Petitioners have no grisvinee. If the Director modifies the
condition the petitioners can ruise thy issue with Dircctor end ultimately seek judieial review in
accordance with Idako Codo § 42-1 781 A{4). Beenuse the jsawa of whether the Dircetor can
spproprintely consider edditional cornments afier the benefioial uso examination presents o
threshold question of lew & reviewing Court would be not be bound by the Dircctor’s
determination o this jesuo es would be the casc with the Director’s factual determinations,
Werz it ultimately determined that the Director could not approprinicly consider the comments
there wonld be oo prejudico to the Petitioners os the comments weould be excluded from
conalderation. Aceordingly, the Court finds no prejodice 16 the petitioners by continuing with the
adminisimtive process and echoosting thoir administrative remedies.

2. The Ixsasnce of the Ueense follovring the beneficial use vxtminative i3 zota
ministerial duty.

(ROER CRANTIRG MOTHRN TO DISMTSS
FETTIICN HIR WRIT OF MANDATE
CE\rrooee Comony Croriymes Mn Diapba.dos g 3



The Petitfoners railse the ergument that following the proof of bepeficial use cxamination
the isseance of the liconse is simply 1 ministerinl act. Idsho Code § 42-219(1) requires an
intermediate step prioy to the issuance of the license,  After all evidence is filed in relaton lo
proof of benefivial vee, IDWR i then charged with “carefully oxamining the same, and if the
department iy satisfied that the Imw has been filly complied with , . . the department shall issus . .
. & license confioming such use.” 1.C. § 42-219(1)(emphasis added). The statute then providas
that if TDWR finds that tho applicesd bas not complied with the lew or the comdltions of the
pernit “it may issue a liconse for that portien of the use which is in accordones with the penit
or may refuse Isnnnes of the licens: and void the pomait” 1.C. § 42-21 %R} (emphasis arded),
Becausa IVWR hes some level of “discretion” in conjunction with mokiog the compliance
dalsominsion prios to isseing the license the duty of issuing the license is not & simple
ministerial act. At this stage, IDWR has pot made such a determinntion with respeet (o the form
of the subordination largape that should be incheded in the licenss despite the November 13,
1987, ngreement between the Petitloner and IDWR. Simply beeawmse there is & prior agresment
i ploce with respect to the form of the subordination rewnark does not make the dory to issue the
cemse mintateriat, 1f » determinaiion is made contrary 1o the terms of the agreement then the
{ssue of the effect and enforceability of the agreement can £till be raised with the Director and
through Judleial! review if neceesary,

In, Cantlin v. Carter, 88 Idake 179, 357 P.2d 761 (19564), the siate coginecr approved the
applicant's parmit nppllcation. Elphisen months lnter the applicont completed the diversion
works and submitied proof of complolion. The applicant then sought to file proof of application
of water to beneficial use. In tho meantime, the stale enpineer recejved profests regarding the
issuance of the license for the water right. As v result, the staic engincer issued an order denying
the proof submitted by the applicant nnd cancolled the permit on the basis that there wes ne
available water for appropriatfon. fd, at 182, 397 P24 at 764, ‘The action of the siote enginesr
was upbeld by the ldaho Supgeme Court, 7d, at 187, 397 P.2d at 769.

A gmilar issue also arose in the context of the SRBA. In Memarandum Decision and
Order on Challenge; Order pn State of Idaho's Matfon fo Disnilss Claimant's Notice af
Challenge (Subcass 36-08093, Rlver Grove Farms) (¥an 11, 2000){River Grove Furms), an
applicont Aled & permit application for a hydropower right in 1982, The permit application was
approved in 1283, Tho permit did not inclnde 2 sobardination remack for hiydropowes.
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Construction of the diversion works, 1he application of the watcs to beaeficial use and the
beneficial use examination wore completed in 1985, The sppliceat recotved a letter from DWR
indicating that thre llcensing examination had heen completed bt that it would be awhile befors
the licanse wea issned because of the pending Swan Frlls dispute. “Approximaiely six yesrs
clapsed before the license was ultimetely issied in 1952, [n the rmeemiime the ldehs legisiathme
enacted Idaho Code § 42-2038 (6) authorizing IDWR to subordinate hydropower tights to firure
upstream eopampive nses. When the Hcense was ivsued it included o snbordination remark.
The applicant fniled to contest the inclusion of tha remurk afier thw lHeense was lssued bat
objected to the remark i ths SRBA procesdings. One of the many erpuments rased was thai the
water riglitvested ot the time the water was applied {o beroficial uss and not upon the issuence
of the license. Tharefore LC, § 42-203B (6) could not be retroactively applied to diminish the
scope of the vesied hydropower right. In essence the issuance of the license is more of a
formalliy.

The Hon. R Bamy Woud, then presiding jedpe of the SRBA, disugreed. Judge Wood
held that the water right vested at the timz the licsaue waos Issued. The Courr relied on the
holding in Cantlln v. Carter, 1he staintory scherme itself and various other enses holding that o
watcr right Is inchoalv until the lcense is imued, ! Judge Wood ruled:

River Grove's assertion that a watcr right vesta upoa spplication to beneficial vse,
and ot opon the issmanes of the license by IDWR, may well be o comect
sialernent of the law es to water rights made under the constitutional method
(versus the pormit method} and mede prior to the 1971 statatory amuondments
making the permit process the exclusive method of appropristion. To the oxtent
that ths cnses cited by River Grove correetly siete the law ag it existed pror (o
1971, (his aspect of the cnses was legelly altered by the logialature upon
ennciment of the aforementicned slatwiory smendments. Furthermores, the cises
ciled by Rivor Grove ere limited in that water dight was acquired solely under the
permil systern , . . [IJt is clear that the legislature Ineoded the ismramee of the
Jicense to mark the point At which a water right becomes vesied.

i Tha folowing caxes were cited for i propsition thet a dght to asa the wmtars of this strio remedas mebaste miil
8 llcern [y actimity Iesued by IDWE. Kardy v, Higgimon, 123 1dabo 485 (1993 X Dhrector con properly fmpose
oond{ibons oo reqoest 1o nmend waker permit, beormte pormittes oaly hat on inohoate rigl, not 2 vesied righ);
Hiddao Springs Traut Rereh v Allred, 102 Tdaho 623 (1981 XDirector eould consbder tho “local publle interex,”
oot though authadity Lo do 1o vt not grantod by Ioghilames mtil after grplleam bed apabied for pemit, beomun
vesting of sppeant’s ripht wat ®cantingent upoa fsoue simtory adberesce xod bnmnes

ol s liose™Y; Big Wood Cand! Co. v, Chopeian, 45 [dxho 280 {1927} statutery smeodmants, which oeassd the
Ume nliownbls 10 submt ool of sppllceting to booeGind wes, wee 201 unconstiwione] by retronctive, becanss
pamites has ko lachoata righl, not & completz approprinthon).
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In 1971 the Iegisinture amended LC, §§ 42-103 and 42-201 fo the offect that

Burfice water rights could thoresfier only be mequired by following the

application, permit, aud license procetures set forth in Titls 42 of the Idaho Code.

Chapter 2 of Title 42 sets forth the stepx that must be completed before o weter

rght comes into existence. Bricfly, one who wishes to appropriete the

unappropriated waters of this state must fust make application to IDWR [or &
permit, and include certsin information such o5 the source, pommt of divemsion,
popase of use, ete. LC, § 42-202. IDWR then publishes notica of the proposed
diversion, invilty miercsied parties to protest the application. 1O, § 42-203A(1)-

(4). TOWR thea cousiders the application, protest or not, and makes various

findings 2 2o whether (1) the proposed diversicn will reducs the quantity of woter

for existing water rights, (b) the water supply is sufflcient for the proposed use,

(c) the applieation is made in pood (uith, (d) the applicant has suflicient fHnancial

resourees, () the proposal will not conflict with dio Jocal public interest, and ()

1be proposal is not contrary to conservation of waler resources, L.C. § 42-203A(5),

Dopeading upon these findings, [DWR can approve, patially opprove, approve

upon conditions, or rejeet the spplication. /4. Upon approval, the applicant bad »

specified period of time to construct the proposed diversion works. 1.C. § 42-204.

Ones the works aro completed, the applicant must Gle proof of completion with

ID'WR, apd TDWR will conduct a field cxamination thereof, 1.C, § 42-217. DWR

is to then carefully examine the evidence proving beeficial use, and I satixfied,

lssirza ¢ license comiInming the waler right. LC. § 42-219. IF IOWR finds tel the
applicant has not fully complied with the law and the conditions of the permit,

[DWR may refuse te laue the liccose. LC. § 42-21%(6). Onco the license is

issued, 1.C. § 42-220 stales that "{sjoch licensa shall be binding upon the state us

i the right of such licenses to wse the emount of woter mentoned therein, and

shall be prima facie evidence az to such right . . . ¥ is clear from this staloiary

scheme that it 19 the intent of the legislature ha afl of the steps -- including

Lsuenco of thie license ~ be completed before the water right vesta, end umtit

auch time the right 10 the use of waler remaing 1 inchoase rght Becstss 1.C. §

42-219(6) gives IDWR ihz respomsibllity to find the fants as 1o whother the permil

conditions were complied with, itis unieneble to assert that & water right may vest

prior i this step in ibe pormt and licensing procoss.
River Grave Farms i 24-25. Although the decislon was never appealed (rom, this Court
finds it to be on polat and persmmgve,

This Court holds {tmt following the beneficlal use examination the issuance of the
licemsz is not a minisicrial act. Tho Diepastmient roust Grst make a determinatlon whelbor
the use complies with the low aed (he coms of the permit, While the Court dncs bave
same concern with the length of time it tnkes for IDWR 1o complete its final
deiemmination aod issue the (icenss the sintite does vot provide for & dms Limit
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3. Mandamus [s not an approptiate remedy,
" Having deicrmined that the act of ixmuing the license is not a ministerial act and having -
detesmmined that the Pefitioner’s stilf heve edminisirative remedies availeble iz the ardinary
‘course of law, this Court in the exercise of [a diseretion coneludes that mandamns is nat an

appropriate remedy.

b. Conclusion.

The Court holds thar Petitioners have failed to exhust their available admioisicative
remedies. For the reasons previausly discussod the Petitionars sre not giving up any tiphrs by
waiting unttl [DWR issues a license end then if necessary requesting a bearing beforu the
Director and sceking judicinl review. Aside from the fsane of clouding the record with additional
facts, which this Court eddressed, the Petilioner’s concern is fiurther delay in ths issuance of the
license, Connsel for the Respondeals stated that the Neense would have been isaned by now bar
for this intervening action, Ultimately, dependiag on the form of the subordination remark
included in the license further proceedlngs may not be necessary. Recent expericnce hos shown
that by issiing a writ o thls stoge significant delay would result while the pastics Jitigated the
propriety of the writ. For the ebove-stmied rensons the Respondent's Motion fo Dispiss is
granied

VY. ORDER ON AMICUS PARTICIPATION

The desision on whethert to kit participation to amiss curiae js discretionary with the
trinl cowrt. Srare v. Lhrited States (Tn Re SRBA Case No. 39576, Minidoka Nullonal Wil
Refugs}, 134 Iduho 106, 111, 996 P.2d 806 (2000); 4 Am. Jur. 2d Amici Curdae § 8. The
princlplc role of amicus curlec is to #id the court on quostions of law, 4 Am. Jur. 2d nt § 6.
Amoangs other things, o cowl may evaluate wheiber the proffered information is dmely, useful, or
otherwise necessary to the administmtion of justice. Additionally, 2 court should look to whether
the parties to the lawauit will adequately present all relevant legal arguments. /4. § 8.

In the instant cass, the Comt’s decision tumns on a question of law. The Amicus briel
does not mis: any pew [zsue. The legal issuc has broader reaching application than just he
instant cass. In cases queh ax this a eerfain degree of libermlity in allowing a brief 1o be Itled is
ORDAR TRANTING MOTHRN TO DIR0SS
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warranted. ‘While the Court hay samic coneerns regarding the Gmeliness of the brlef, on balanes
the Court grants the amicis partlelpation and has considerd the brief.

ITIS SO ORDERED
DATED; -¢-AViersy A5 zoad”
Do )
Johit M. Miclunson
\ __Diftrict Judoe

CRDER ORANTIHG MOTIOR TO DISLERS
PETITION FOR WRIT OF MANDATE
QMoo Cooty GOt Mim Dlooiss doc Page 14



CERTIFICATE OF MAILING

I, the undersigoed, hereby cetify thet on the 2 & day of ~, 2008 a true
ansd coreet copy of the Order of Asslgnmment was faxed andmmgyi, posinge paid in the
following persons.

Travis Lee Thompson Phillip Raagier
Attomney at Law Idaho Attorney General
P. O, Box 485 P. O. Bax 83720

Twin Falls, [D 83303-0485 Boise, [ 837200098
{mailed) (mailed)

Ca )/u% D

iy Gweh, Deputy Clerk
M

LCERTFICATE OF MAILING/DELIVERY



