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Movants: City of Rexburg

Attorney: Ray W. Rigby
of RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered
Attorneys at Law
25 North Second East
Rexburg, ID 83440
Telephone: (208) 356-3633

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA ) Subcase Nos.
)
Case No. 39576 )
) AFFIDAVIT OF
) RAY W. RIGBY
)
)
STATE OF IDAHO, )
Ss.
County of Madison. )

RAY W. RIGBY, being first duly sworn, deposes and says:

1. That he is licensed to practice law in all courts in the State of Idaho.

2. That he is associated with the law firm of Rigby, Thatcher, Andrus,
.Rigby, Kam & Moeller, P.A., which maintains its office at 25 N, 2nd E, Rexburg, ID
83440, and which firm receives its mail at P.O. Box 250, Rexburg, ID 83440.

3. That he has been retained as an attorney by the City of Rexburg,
Madison County, Idaho, to file and process said City’s claims to water rights in the Snake

River Basin Adjudication (hereinafter “SRBA”™).
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4. Mary Smith, who is now, for all intents and purposes, retired from the
practice of law, and unable to handle said claims, has been the regular retained attorney
for said City for approximately 50 years.
| 5. Mary Smith, within the time allowed by the Court for the filing of
claims for the particular basin, prepared and delivered to the Eastern District office of
the State of Idaho, claims to the water rights for said City of Rexburg.

6. Mary Smith was told the fee for filing the claims, and when Mary Smith
was astounded at the size of the fee, she was told that it was based upon claims for the
use of water for “power purposes” because the so-called “Rexburg Decree” has so listed
it. A copy of the pertinent provisions of the Rexburg Decree is attached hereto as
Exhibit “A” and by reference made a part hereof.

7. Because Mary Smith maintained said City’s water rights were irrigation
rights and not power rights, neither she nor anyone in behalf of the City paid the filing
fee, based on power rights or otherwise; the claims were not filed in the SRBA
proceedings and have not been filed at any time thereafter, and Mary Smith has never
filed with said Department of Water Administration any documentation supporting her
claim that the City’s water rights were irrigation rights and not power rights.

8. Thereafter, the City of Rexburg had a change of mayors and Mary
Smith has had no further association with the City’s water claims.

9. When asked by the City to file and process its water claims, your affiant

has gathered the following information:
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a. The City of Rexburg acquired its water rights and a canal system from
the Rexburg Irrigation Company. One record indicates that the acquisition was made on
the 13th day of April, 1896, and another record indicates that the acquisition was made

‘on the 11th day of February, 1897. In an action filed in the Fifth Judicial District Court

in and for Fremont County, Idaho, entitled Rexburg Irrigation Company, a corporation.

the City of Rexburg, in Fremont County. Idaho, and T. I.. Nave v. Teton Irrigation Canal

Company, et al. (numerous defendants), the said City of Rexburg alleged that:

The Rexburg Irrigation Canal Company, sold and conveyed to the Plaintiff,
the City of Rexburg, a certain canal together with all the laterals connected
therewith, theretofore constructed and then owned by it and Four
Thousand (4,000) miners inches measured under a Four (4) inch pressure
of the waters of Teton River by it appropriated, as heretofore alleged, on
the  day of April, 1885. That since said date the Plaintiff, the City of
Rexburg, has continuously each and every year, diverted the said Four
Thousand (4,000) inches of water from said Teton River and distributed
the same to the said original stockholders in the Rexburg Irrigation
Company, according to the stock and credit held by each, for the purpose
of irrigating the lands in the City of Rexburg and adjacent thereto
occupied, used and owned by such stockholder, and for culinary [sic] and
other useful purposes. And has used said water for City purposes.

The whole of said Four Thousand (4,000) inches of water is necessary for

the use of said Plaintiff for City purposes and for distribution to said

original stockholders under the agreement and obligation entered into and

undertaken by said Plaintiff when said canal and water was conveyed to it.

The Court dismissed the City of Rexburg as a Plaintiff in said case and
required it to appear as a party defendant. Consequently, on August 20, 1903, it filed, in
said case, the “Answer and Cross-Complaint of The City (Formerly Vilfage) or [sic]

Rexburg, and its Mayor and Councilmen (Formerly Trustees).” A copy of same is

labeled Exhibit “B” and is attached hereto and by reference made a part hereof.
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b. Rexburg Canal Company acquired its water right by diversion and
appropriation to a beneficial use pursuant to a notice of claim filed in the County
records, which claim stated that it was for agricultural, mining, milling, and mechanical
purposes. A copy of said claim is labeled Exhibit “C” and is attached hereto and by
reference made a part hereof.

c. The City of Rexburg water right was diverted from the Teton River, a
tributary of the North Fork of the Snake River at a point a short distance west of the
City of Teton, Idaho, and was delivered through a channel that came to be known as
“The City Ditch.”

d. The City Ditch was known as the “Upper Ditch” used to distribute
water to the farmers entitled to water therefrom for irrigation, domestic and stock
‘watering uses in an area between the point of diversion for said City Ditch and the City
of Rexburg, and approximately 425 acres south of said City. The water for the City and
for other farmers flowed on down the channel to the City’s diversions used to distribute
water to the people of the City for irrigation, domestic use, stock watering, and City uses,
and then to the farmers entitled to water therefrom south of said City, for irrigation,
domestic and stock watering uses, with any surplus water or unused water being emptied
into the canal of the Rexburg Irrigation Company, pursuant again to an agreement
between the City and said canal company.

e. The Rexburg Irrigation Company also diverted its Watér from the said

Teton River into its canal, known as the lower ditch, which followed a semi-circle course

AFFIDAVIT - Page 4
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around the northerly and westerly side of the City of Rexburg for delivery of water to its
stockholders west and southwest of said City.

f. The Rexburg Milling Company also acquired a water right which it
diverted from said Teton River and delivered it through what is now known as the
Woodmansee-Johnson ditch or canal to a “flouring mill . . . situated near the Town of
Rexburg, for use in generating power to operate said mill . . . and after using said water
for said purpose has permitted the same to flow on down for the use and benefit of
other parties to this suit and especially of the Rexburg Irrigation Company.” (From the
Cross-Complaint of Charles H. Woodmansee, James Johnson, Hugh St. Clair Johnson,
and the Rexburg Milling Company, a corporation.)

g. In the case of Rexburg Irrigation Company, et al. vs. Teton Irrigation

Canal Company, et al,, filed on or about July 30, 1901, many claimants to the use of the

waters of the Snake River and its tributaries filed cross-claims to put in issue their claims
to water rights. The City of Rexburg filed its Cross-Complaint as stated above, and a
copy of said Cross-Complaint labeled “Exhibit “B” is attached hereto and by reference
made a part hereof.

h. Henfy Flamm, Mayor of the City of Rexburg at the time, and J. L.
Jacobs, a Rexburg City Councilman, testified in said case in behalf of the claims of the
City of Rexburg. A copy of the pertinent parts of their recorded testimony is labeled
“Exhibit “ID” and is attached hereto and by reference made a part hereof. The following

points were made by them:
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i. The City's water rights were for irrigation, stock watering and domestic
purposes for lands within the City and farmers’ lands on the east side of
the City and on the south side of the City.

ii. The City irrigated approximately two-thirds (2/3) or 432-440 acres of
the approximate 640 acres within the townsite and subdivisions thereto.
The farmers outside of the City limits irrigated approximately 425 acres.

iii. Other witnesses testified substantially, as Mayor Flamm did, and
supported the City’s claims to the use of its water rights for irrigation
purposes principally.

10. The City of Rexburg is the owner of the following water rights:

0%

1,650 inches, Apr. 1, 1898, Teton River (from Rexburg Decree) 2%

P
1,350 inches, June 10, 1883, Teton River (from Rexburg Decree) . 27 ¢

11. Those rights were for irrigation, stock watering and domestic purposes
for lands within the City and farmers’ lands on the east side of the City and on the south
side of the City. The City Ditch is situate upon a course that has very porous soils and
therefore the transportation losses are great, necessitating the diversion of substantially
greater quantities of v&ater than are actually used for irrigation and City purposes.
However, the course of the canal parallels generally the course of the Teton River at a
higher elevation and the water lost in transportation from the diversion point to the
places of use is, to a great extent, a part of the recharge of said river.

12. The City of Rexburg had works for the diversion of irrigation water
throughout and upon a major part of the flat lands within the City limits and many of
those diversionary works still exist. However, as the use of surface waters declined
within the City and the lands adjoining thereto, the surpfus water of the City was

emptied into the channel of the Rexburg Irrigation Canal Company canal to supplement
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the waters of that canal company for use on its stockholders’ lands. However, a portion
-of its surplus water has been Ieased to the Canyon Creek Canal Company as
supplemental water for irrigation of its stockholders’ lands. All of the water claimed by
the City has been held and shall be held as a municipal provider to meet reasonably
anticipated present and future needs and therefore the entire water right claimed
constitutes beneficial uses, and such rights have not and should not be lost or forfeited
for nonuse and all of the same, as granted by “The Rexburg Decree” is still fully needed
to meet the reasonably anticipated present and future needs of the said City of Rexburg.
(Idaho Code Sec. 42-222(2)). Therefore, none of the City’s water rights have been
forfeited or abandoned, and continue to be used for beneficial purposes, since decreed to
it in 1910 by “The Rexburg Decree.”

13. The Decree in the said Rexburg case erred in listing “power use” as
the purpose for which the City water was decreed and said water rights have never been
used by the City of Réxburg for power purposes and it is reasonable to assume that the
error was made by the scriveners in assembling the rights of the parties and used the
Rexburg Milling Company power use rights right as the purpose of the Rexburg City
water rights.

14. The City has acted in good faith, has gathered substantial data
documenting its rights and nature of use of water and the ends of justice should entitle
said City to file late claims in the SRBA in behalf of itself and the water users who

derived their rights from said City.
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DATED This 25th day of April, 1997.
//dw L 747//%

Ray W. ngﬂy
Attorney for City of Rexburg

SUBSCRIBED AND SWORN to before me a notary public in and for the State

of Idaho this 25th day of April, 1997. @(‘

Notary Public for Idaho
Residing at Rexburg, Idaho
My Commmnission Expires: 11-15-99
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Ray W. Ridoy 7/
Attorne¥ for City of Rexburg

DATED This 28th day of April, 1997.

SUBSCRIBED AND SWORN to before me a notary public in and for the State of

»@ﬂwﬁ@m/

N&fry Public for Idaho
Residing at Rexburg, Idaho
My Commission Expires: 11-15-99

Idaho this 28th day of April, 1997.
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Form 42-1409{10}-1 Dats Recelved

RECEIVED

5/es
ii State of Idaho
@P . Department of Water Resources APR 2 8 1997

REQUEST FOR EXTENSION OF TIME Department of Water Resources
TO FILE ADJUDICATION CLAIM(S) ‘

mmwdmwwwmmmmarmwmmmmmw
pesiod of time In which 10 flie claim(s) beyond the $0 days allowed by Saction 42-1409010), idanho Code.

City of Rexburg

209 Jageipn—
Name of Ulaimant nons

c/o Ray Rigbhy POB 250 Rexburg

' D 23440
Meiing AddTess City State Zp
Madison

County{a} where placa of use is jocated Date clalm originally due

See Exhibit A to Ray W. Rigby Affidavit which is attached hereto.
Identdy water tight{s) for wihich extension is requested

State why an axtension of dme Is requested explaining how a diligent sffort has been made 10 meet the deadiine:

See Affidavit of Ray W. Rigby, with accompanyving exhibits,
attached hereto.

Claimant quuman'mem]%l?[i The claJ‘.ms are prepared and can beqg

Vo e&—hnmeﬂratetyﬂmreiarmrga—ufhortﬁﬁon.
/ /,Zu f& L gl > .18 ‘1’!

Bigna!ufe[ T Date of Tequest
Mayor of City of Rexburg
Tie

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

The above requast for extension of time is hereby { 3 grarted) denied] for the following reasons:

—

and If granted the fling desdlins la axtended 1o Ju/}; / , 18 77
o . EE—
Signed this Z 8~ day of A’?r,J 19 97

o €. T otat!

Director or his designated ageni

Mal to: idahe  ~artment of ' ter Resources
1301 N. uichard St,
Bohe, |D 83706




City of Idaho Falls, 7,000 mc.hes, Apr 20 1900, Snake R{ver. (For power
.-~ —--gnd municipal purposes.) -
. " City of Idasho Falls, 2,400 Inches, Oct 22 1904, Snake River. - (For power
- .. and mumolpal purposes)
- City of Rexburg, 1,650 mches, Apr. 1, 1898, Teton River. . (For mumclpal
and power purposes)
City of Bexbur 1,350 inches, June 10 1883 Teton Puver. (For mum-
= cipal and power purposes )
"Clark & Edwards Irrigating Company, Lmnted, 3500 mches Feh. 27
1885, South Fork of Snake River.
Clark & Houghton, 160 inches, June 1, 1891 Teton BJ‘TEI' :
Clark & Houghton, 200 inches, Apr. 1, 1898, Teton River. : -
Clark, H. J 160 inches, May 15, 1898 Telon River. -
Clark, J. P. L , Good Luck Canal Gompany and Pioneer Ditch Company.
Clawson, B. W 500 inches, Jan. 18, 1905, North Leigh or Spring Creek.
Clawson, Spencer, 150 inches, Jan. 18, 1905, North Leigh or Spring Creek.
Clawson, Spencer, Adminr. Estate of, 500 inches, Jan. 18, 1905, North
Lelgh or Spring Creek.
¢lay, 8. C., The Sunnydell Irrigation Canal Company.
Clay, 7. T., The Sunnydell Irrigation Canal Company.
Clegg, Wllliam, The Farmers' Friend Canal Cormapany.
Cleverly, George F., Enterprise Canal Company,
Cleverly, Herbert, The Farmers’ Friend Canal Company.
Cleverly, Jesse, and Mary Annp, The Farmers’ Friend Canal Company.
Cleverly, John H., The Farmers’ Friend Canal Company.
Cleverly, leham, The Farmers’ Friend Canal Company.
Cluff, Charles, 10 inches, June 1, 1897, Fox Creek.
Cluff, Charles, 150 inches, June 1, 1898, Fox Creek. -
Cole, Charles, Enterprise Canal Company.
Coles, Alvin, The Farmers’ Friend Canal Company.
Coles & Dodge, The Farmers’ ¥riend Cansl Company.
Coles, Henry, The Farmers’ Friend Canal Company.
Coles, Reuben, The Farmers’ Friend Canal Company.
Coles, Thomas, The Farmers' Friend Canal Company.
Collins, J, A., 120 inches, Oct. 15, 1900, Tom Creek.
Conant Creek Canal Company, 1, 000 mches, May 1, 1901 Conant Creek.
Consolidated Farmers Canal Company, Limited, 4. 000 mches, June 1, 1890,
North Fork of Snake River.
Consolidated Farmers Canal Company, Limited, 6,000 inches, June 1, 1892
North Fork of Snake River.
Consolidated Farmers Canal Company, Limited, 2,750 inches, June 1, 1835,
North Fork of Snake River. :
Consolidated Feeder Canal Company, 7000 lnches, Apr. 14, 1902, South
Fork of Snake River.
Cook, T. 8., The Farmers’ Friend Canal-Company.
Gooper, I, D Enterprise Canal Company.
Cooper, . L., Enterpmse Canal Company.
Gooper .Tohn, ‘Watson Siough Irrigation Company.
Cooper, Samuel, 320 inches, May 1, 1896, Hulls Springs.
Cooper, Samuel 160 inches, May 1 1896 Bonner Creek proper.
Corbett, Harlan, 100 inches, July 6 1892 Rainey Creel.
Corbett, Ira A., 160 inches, June 1, 1897 Bamey Creek.
Corbett, J. N., 155 inches, May 7, 1896 Bamey Creek.
Corbett, V. W 70 inches, Oct. 24 1898 Rainey Creek.
Corbett Slough Ditch Company, 6 000 mches, May 1, 1389, Snake River.
Corbett Slough Ditch Company, 6.500 inches, May 1 '1892 Snake River,
Carey, George L., and Lester S., 300 mches, June 1 1887 South Fork of
Snake River.
Cuosletlo, C. A. 120 mches, June 15, 1895, Sprlng Creek.
Costello, €, A., 40 inches, June 15, 1895 "Pine Creek, -

EXHIBIT

I o




"IN 'HR DISTR Y COURT OF TUE.SIXTH JUDICI( )DISTRICT OF IDAHO, IN

AFD FOR FREHONT COWTY.

Rexburg irrigation Company,
a corporation, st al., i

Plaintiffs. 'ANSWER AWD CROSS-COMPLAINT OF
Ve THE CITY({FORMFRLY VITLLAGE)OR REX-
Teton Irrigation Canal Com- BURG, AND ITS ¥AYOR AWD COUNCIL-

pany, et al., MEN (FORMFRLY TRUSTERS) .

[RPRE e o e o S — et

Defendants,

Come now the City of ReXburg(formerlj Village) and Henry

Flaimm, Mayor, and John M., Woodburn, Edward Paul, John L. Jacobs,

. H. Halstrbm, Joseph B. Loyd, and Eli McIntyre, as councilmen of
sald City, and by leave of Court first had and obtained and in ac-
cordance with an ordér of the Court dismissing ﬁhe‘said Tillage of
Rexhurg =28 a party plaintiff and requiring it to appear as a barty
defendant, said Village(now City), and =aid Trusteses(now Mayor and
:Councilmeﬁ) hereby enter their apnearance as defendants and for
angwer and croze-complaint herein allege ag follows, to-wit:-
wle
That since the comnencement of this action, pursuant to
the general laweg of the State of Idaho, the said Village of Rexburg
hag, by proceedingeg duly taken according o law, became, and the
game is, a city of. the second class‘and hae adopted a city govern-
ment, znd elecited the officers of a city pursuant to law.
| ~II-
Said defendants deny that the parties named in the Fowth
paragraih of the coiplaint or any number of gaid parties or the
Plaintiff canzl company or any or all of its predecesgors in interest

on the day of April, 1883, or at any other time

appropriated Fifteen thouzand(15,000) miner's inches, measursd under
a four inch presgsure, of the waters of Teton River or any cther

EXHIBIT
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. {Cedar -Point Water Compary, Continued.)

Mitchiell, Thomas, SW% of Sec. 20 and 5 acres in SE¥% of Sec. 20, T. 1 N.
. 37 E. B. M., containing 165 acres. : ‘

Nelsé’(ﬁj Gust,, NEl4 and NW% of Sec.-30, T. 1 S. R. 37 E. B. M., containing -

acres. .o B

Peterson, Ebbe, E¥ of SW%, SW% of SW% and Lot 3 of Sec. 32, T. 1 N,

R. 37 E. B. M., E% of NW% and W3 of NE% of Sec. 8, T. 1 S. R. 37
R E. B. M., containing 320 acres. :

Rider, John M., 52 acres in Sec. 18, T. 1 S. R. 37 E: B. M.

Robbins, Frank T., part of SW¥ of Sec. 25, T. 1 S. R. 37 E. M. M., contain-
ing 10 acres. . . .

Shelly, John F., 8% of SE% of Sec. 20, SWi4 of SWY% of Sec. 28, Lois
2 and 3 of Sec. 17, Lot 8 of Sec. 18, SEY of NW% and Lots 1, 2, 3 and
7 of Sec, 31, Lot 2 of Sec, 31, E¥ of SW, and Lots 4 and 5 of Sec. 31,
NWZ4 of SE% of Sec. 32, Lot 3 of Sec. 29, Lots 1 and 2, W% of NE%,
and W% of SE% of Sec. 32, Lot 1 of Sec. 17, Lot 1 of Sec. 36, T. 1,
E. B. M., containing 820 acres. .

Streed, Peter, Lots 5 and 6 and W of NE% of Sec. 7, T.1S. R. 37 E. B. M,,
containing 157 acres. .

Whitmill, Henry R., Wi of SW% of Sec. 8, E¥% of SE% of Sec. 7, T. 1 §.
R, 37 E. B. M., containing 160 acres.

Wilson, Fred, Estate of, 3% of SEY%, and NE% of SE% of Sec. 5, NE% of
'ﬁﬁ."‘.% of Sec. 8, and SW¥ of Sec. 4, T. 1 S. R. 37 E. B. M,, containing

-acres. :

Central Teton Canal Company, lands of stockholders of said Company, the
description of said land and the names of said stockholders not being
given in the pleadings of said Company.

Chaffin, Jobn R, NEY of NW¥4, SW% of NW4, SEY of NW4, and 50
%?Ees of E. side of NW¥ of Sec. 14, T. 2 N. R. 38 E. B. M., containing

acres. . . : .

Chaffin, J, W., NW# of SWY% of Sec, 16, T. 2 N. R. 38 E. B, M,, and 30

. acres in NW corner of NW% of Sec, 26, T. 2 N. R. 38 E. B. M., con~
. taining 70 acres. - - : : .o
Chelsey, John P., N% of N% of NE% of Sec. 7, N% of N% of NW% of Sec.
. 8, 5% of SE% of Sec. 6, S% of SW4% of Sec. 5, T.3 N. R. 45 E. B, M.
Cherry, Thomas, Lot 4, and SW¥% of NW% and N of SW% of Sec. 1, T.
3N.R.45E. B. M.
Chester Canal & Irrigation Company, Limited, Iands of stockholders of
said Company, the description of said lands and the names of said
stockhoelders not being given in the pleadings of said Company:
Chrig(t)ensen, B. L.,.E% of SE% of Sec. 1, T. 1 N. R. 37 E. B. M,, containiog
acres.

Christensen, Nels C., SE¥% of NW% and Lot 4 of Sec. 19, NE¥% of NW34
and Lot 1 of Sec. 30, T.4 N. R.46 E. B. M. : .
Chubbuck, Walter E.,, SE¥% of SW4 of Sec. 32, T4 N. R. 41 E. B, M,, and

E¥% of NW% of Sec. 5, T.3N. R. 41 E, B. M.
- City of Idaho Falls, the lands (public and private) within the city Hmits of
* the City of Idaho Falls. ‘ ' : :
City of Rexburg, the lands (public and private) within the city limits of
the City of Rexburg. . .

Clark & Edwards Canal & Irrigating Company, Limited, lands of stock-
holders of said Company, the description of said lands and the names
-~ of szid stockholders not being given in the pleadings of said Com-

any. . .- ; ‘ ‘ o
Clarlli & Houghton, N of SE% and N1 of SW¥% of Sec. 11, T. 6 N. R. 40
Clark, H. J., 3% of SW¥4 of Sec. 36, T. T N. R. 40 E. B. M. .

Clark, John, NW% of SE¥, SW%4 of SE% and NEY of SWi of Sec. 36,
© T.1N.R 37 E. B. M,, containing 120 acres, . .
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Reed, Charles S, NEU 6f SWik, SW¥ of SWi and $% of NWi of SWH | .
- of Sec. 15 and SEY% of SW4 of Sec: 15, T 2 N.-R.'37 E. B, M, con- |

taining 140 acres. .- --

Reese, A. J., $% of SE%, SE% of SW% and Lot 7 of Secs 6, T8 SR 35

E.-B, M,, containing 160 acres (owned jointly with Daniel King),:wr - -t

Reid Canal Company, lands of stockholders of said Company,-the de-

scription of said lands and the names of said stockhelders not being-

" given in the pleadings of said Company. ol N
Rexburg Irrigation Company, lands of stockholders and patrons of said
' Company, the deseription.of said lands and the names of said stock-
holders and patrons not-being given in the pleadings of said Com-
pany. . ) .
Rexburg Milling Company, lands of said Company, the description of said
" . lands not being given in the pleadings of said Company. : :
Rice, A. L., S% of SE% of Sec. 31 and W% of SWi% of Sec. 32, T. 4 N. R.
45 E. B. M,, and N% of SE% and E% of SW% of Sec. 31, T.4N. R
45 E. B. M., containing 320 acres, )
Rice, Ed., E% of SW% of Sec. 23, T. 13 N. R. 45 E. B. M., containing 30
acres, ’
Rice, George A, SW% of NWY%, N% of SW¥% and SEY% of SW1L of Sec.
35, 5% of SEY of Sec, 34 and SWY% of SW% of Sec. 35, T.4 S. R, 32
E. B. M.; also NW% of NE% of Sec. 3, NW% of NW% of Sec. 2, B
of NE¥ and NE% of SE% of Sec. 3, T. 5 S. R. 32 E. B. M.; also N3 of
SEY and NE% of Sec. 34, NW¥% of NW¥, E% of NW¥% and Wis
of NE%, W3 SE% of Sec. 35, T. 4 S. R. 32 E. B, M., containing a total
of 1,000 acres, - : . ] '
Rich, Anna Page, NW¥% of Sec. 25, T. 13 N. R.-43 E. B. M., containing 160
acres,
Bich,UDora' E, E% of SW% of Sec. 26, T. 4 S. R. 32 K. B. M., containing
acres.
Rich, Landon J., SE¥% of NW¥% and 8% of NE¥% of Sec. 26, T. 4 5. R. 32
*_E. B. M, containing 160 acres,
Richig, Mary C.,, N¥% of NW% of Sec. 23, T, 3 N. R. 38 E. B. M., containing
acres. .

Ricks, Effie E, N% of SEY of Sec. 11 and W ovf_SW”;‘ér of Sec. 12, T. 3 N. . .

. R. 45 E. B. M,, containing 160 acres. :

Ricks, Ernest, SWi% of Sec. 23, T. 2 N. R. 38 E. B. M., containing 160 acres.

Ricks, John, S% of SE% of Sec. 11 and E¥ of NEi4 of Sec. 14, T. 3 N.
R. 45 E. B. M,, containing 160 acres. . !

Ricks, Josiah, N% of NW of Sec. 35 and S% of SW¥% of Sec. 26, T. 6 N.
R. 45 E, B, M,, containing 160 acres. .

Ricks, Wallace, 83 of NE% and N% of SEY% of Sec. 25, T. 6 N., R. 45 E.
B. M., containing 160 acres, : )

Rigby Canal & Irrigating Company, lands of stockholders of said Com-
pany, the description of said lands and the names of said stock-
holders not being given in the pleadings of said Company.” -

Riley, J. H. " (Description not given in pleadings) : :

Ritchie, John I, E% of SEY% of Sec. 24 and 60 acres from NE corner of

- NW¥4 and 50 acres from SE corner of NW of See. 25, T.3 N. R. 33
E.-B. M., containing 190 acres. . S

R ‘Riverside Ditch Company. -
Allen, Elihu, NE¥% of NE% of Sec. 32, T. 2S8. R. 33 & B. M., containing 40
acres. - ) : . .
- Bailey, C. W., commencing at NE corner of W% of SW4 of Sec. 22, T, 2
S. R.-35 E, B. M., thence W 50 rods, thence S 160 rods, thence E 50
rods, thence N 160 rods, to beginning, containing 50 acres.

Baldwin, James, Fred Bergeson and J, J. Petersen, SW¥4 of SEY% of Sec..

26, T. 2 8. R. 35 E. B. M., containing 80 acres.’

Baldwin, James W., commencing at NE corner of Sec. 29, .28 R 35 E '~

= TR
T




"I TR DISTR F COURT OF THR SIXKTH JUDICI{ )PISTRICT OF IDAHO, IN

ATD FOR FREIONT COWITY.

Rexburg Irrigziion Comzany,
a corporaztiomn, e%v al., |

Plaintiffs. 'ANSWER AWD CROSS~CONPLAINT OF
TS, THE CITY(FORIYRLY VILLAGE)OR REX-
Teton Irrigation Canal Com- BURG, AND ITS MAYOR AWD COUNCIL-

pany, et 2l., WEIT (FORMERLY TRUSTEES).

i Somf St S et ot el Pt o S S St

Defendants.

Come now the City of Rexburg(formerlj Village) and Henry

Flamm, Meyor, =and John Hf Woodburn, Edward Paul, John L. Jacobs,

. H. Halgtrom, Josevh B. Loyd, and Eli McIntyre, as counciluen of
sald City, and by leave of Court first had and obtained and in ac-
cordance with an order of the Gourt dismiszing the‘said Village of
Rexhburg =28 a party plaintiff and requiring it {o abppear as a party
defendant, said Village(now City), and sald Trugtees (now Hayor and
'Councilmeﬁ) hereby enter their appearance as defendants and for
.
answer and crosg-comblaint herein allege ag follows, to-wit:-
.

That since the commencemnent of this acuvion, pursuant to
the general laws of the State of Idaho, the said Village of Rexburg
hag, by proceedings duly teken according to law, lecame, and the
same is, a city of the second clasg and has adovted a city govern=-
ment, =and elected the officers of a city pursuant to law.

| -IT~

Said defendants deny that the parti

L]
m

naned in the Fourth
paragravh of the caiplaint or any number of said varties or the
plaintiff canzl company or any or all of its Dredecessors in interest

on the day of April, 1883, or at any other time

anvrovriated Fifteen thousand(1l5,000) miner's inches, measured under
a four inch vregsure, of the waters of Teton River or any oiher

" EXHIBIT
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2. s ‘ ' !

amount of water in excess of 7750 inches, including ithe water now
owned by thesze defendants, =nd deny that said »laintiff canal com-
Fany or any of ite predecéssors in interest ever consiructed canalsg
of zufficient #ixe or cepacity to cbnduct, or ever 4id aciuslly
conduct or divert, in excess of said 7750 inches, including the
water of these defendants, of said wabter from gaid Teton River to
or upon ithe lande referred to in the complaint or at all, and
deny thét gaid plaintiff canal company or any of its Predecessors
in interest ever rented or distributed Tor ény purpvcse at 21l an
amowmt of water in exﬁess ¢f 7750 inches, including the water of
hese defendants, or ever diverted in excegs of gaid amount of water,
1

and deuny that eleven thougand(11,000) inches of said water or any

other amount in excess of gix thoussnd Tour hundred{6400) inches

‘is necessary for said plaintitf canal company to gupply itz sztock-

holders and patrons in trrigating their lands and in supplying
théir domegtic and other needs, and deny that the Plaintif{ canal
company now ig, or at the time of the cormencement of +his action
wag, the owner or in the possegsion, or entitled to ﬁhe uge or
Possessgion, of any of the waters of zaid Teton River in excess of
sixty four hundredﬁ6400)inches, measured under a four inch pPressures.
The deflendents admit that priqr"to the commencenment of

tiiig action, the 1laintiff canal coﬁpany duly conveyed %0 thesge
defendants and their predecessorg in interest what ie known as itse
"Upper Cznal® and the water flowing therein, and the water rights
arpurtenant thereto repregented by said plaintiff canal company to

amount to four thousand(4,000)} inches.

CROZE~-COMPLAINT OF THE CITY (FORIERLY VILLAGE)OF REXBURG AWD ITS
IAYOR AND COUNCITHEN(TFORMERTY TRUSTEES) .
&nd further answering and by way of crogg-complaint; said

defencants allege as follows, to-wit:-
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I
Tat 2t the time of the commencenent of this action, the

Village of Rexburg wae & public corporation, organized and exigtiing
under and by virtue of the lawg of the State of Idaho, relating to
the creation and government of cities and villages in the State of
Idabo; and that since the cormencement of this action, pursuant to
the general laws of the State of Idaho, the ¢aid Village of Rexburg
hag, by appropriate proceedings duly taken according to law, tecome
and the szme now is a city of the second class under the laﬁs of
Idsho, and hae adopteﬁ a city govermuent =nd elected the officers
provided by law for a city of ithe second clags; and that Henry Framm
ig the duly elected, qualified and acting mayor of the city, and
that John M. Woodburn, Edward Paul, John L. Jacobs, .N. He Halstrom,

Jogeph B. LOJd, and E1i MeIntyre are the duly elecued, qualified

and acting councilmen of said City and the ¢pid city and its said
mayor and councilmen, these cross- ~complainants, defend in this action
and naintain this croszs-~compla 2int upon behalf of and for the benefit
of gzid City of Rexburg and all persons using waters of the Teton

River in Fremont County, Idahe, for irrigation, domeﬁtlc, and other

benefig}al purpqses wiEEEn said Village of Rexburg, znd all other
pergong rightfully using water from vhat is known as "Upper Canal",
diverting water from said Teton River near gal id City of Rexburg,

2id persons being numeroug and it being impracticable to bring them

51l before the Court; thesze crogs-complainants being Trusteecs for

.sa.id vserg of water.

Il

That on or zbout the First day of April, 1883, these
crosg-complainantg and thelr predecessors in interest and said
users of water and their predecessors in interest, then residding
at and in the vicinity of gaid City of Rexburg, and being desiqfous
of uging water Tor dogggiﬁc, gtock, and 1rrleij;gg_pg,pocea, apyro-

prizted 1350 inches, measured undey four inch prescure, of the waters

e — e
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of said Teton River, =md by means of dams and ditches diverted
enid water Trom said river and conducted the same through a main
. nauc

ditch or canal known as the "Upper Canal" and measured out and

e

distribuvted said water %o maid persons and their predecegsors

-

n
interest in such amounts as they were severally entitled to; said
water thereupon being conducted through 1zteral ditches belénging
to gaid numerous parties to their several lands and places of
residence where the same was used by sald persong for the purposes
aforesnid, and ever dnce sald date thece crogs~cemplainants and
eaid ugers of wabter and their predecegsgors in interest, continuous-

1y, during the irrigating season of ezch and every year, and for
: 5 BEaE pulionlind

domesticeand stock purposes during the whole of each and &ery year,

—

ueged gaid 1350 miner's inches of sald water.

That the whole of said 1350 inches of water is nec-
essary Tor the use of sald partics £or the purposes aforesaid, and
that said cross~complainants in the capacity aforesald are the owners

‘
and entitled to the use of said amount of water and said right, dat-
ing from the Firet day of April, 1883.
=11~

That all of the Iands irrigated- by said water, and =ald

ity of Rexburg, and the townsite thereof, are adjacent to said

Teton River, and all of said lands are, in their natural state,

|

arid in character and require the artificial applitation of water
thereon in order 0 produce crops thereon in paying guantities, and
gaid City of Rexburg has, approximately, 2000 inhabitants needing

water for domestic and stock purposes and for irrigating their

e et bty

lawns and gardens, and gzid City needs water for sprénkling its

—— .
sireets and Tor other beneficial uses, and, ag before stated, sald

————

smount of water, o appropriated and claimed, is necessary 10 supply

4]

2id needs and uses, snd there is no other water aveilable for

sald puUrposes.

Thot 21l the other parties to the action claim some in=-



e
terest in and to the waters of said Teton River, and the rights of
these éross—ccmplainants, ag hereinbefore gtzted, hawve, during the
last three or four years,been interfered with by other parties to
this action; that there iz no conflict between the dlaim of these
' «?L_ crogs-complainents and the other cross-complsinanis represented by
their counsel, F. S. Dietrich, and Hescrs. Ricks & SOule..
WH¥REFORE, These crosg=-complainants pray for the judgment and
. ., decree of this Court:-
3I¢
To quiet title to all of the waters of z~id Teton River

and its tributaries and ddtermine the rights of 2ll the parties

hereto in and to the sz2id stream.
~IT-

Adjudging and decreeing to these cross~complainants and
their succéssors the right to use the waters of said Teton River
and its tributaries in the amount and from the date as alleged in
.. the foregoing crosg-cemplaint, and further adjudging and decreeing

that the right of tﬂese crozs-comvlainants to the gaid amount of

water ig prior and superior to the right of the other parties here-

to arpropriating water subsequemt to =aid arpropriation of these
. cross=complainants.
“IIT~
Perpetually enjoining 21l other parties from in any man-

ner interfering with dhe rights of the'e\cross-ccmﬂlalnants ags the
\ A . \\\\

. .. 2 . e . N
seme ghall be decreed. T ﬂ_'?ﬁ\_ gt D f‘“":«t~\

N e e K
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-.\ \ { ‘{\ 1J><\ \,‘\ (\
'\ 3 Adduaglng and\decrEEInr\allfbuher rellef s"ch ag tQFﬁbe
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conplainants. Attorneys'TOL del endants and crosg-~
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gtate of Ldaho,

County of Frez

nte
%\4 @o , being first duly
SWOTn, é}’{ses and =aye 2t he ig one of the defendants and

above mentioned and makes this affidavit vpon

ecrosg~complainants
the beha.lf of 211 of the deferdants and crogs-complainants; that
he hag heardread the foregoing answer snd croge=-complzint ond knows
the contentis the_reof snd the same are true of his own knowledge,
excert as to matbers therein stated o he upon information or -

pelief, snd as to thosze mattere he bekieves them t0 be truee.

gupecribed and sworn to before ﬂls Qf d day of August, 1903.
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EXHIBIT
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Q.
Ay
Qe

Qe

A,
Q.
A,

n

e

HENRY FLAM, being'%iﬁéiiaiisﬁkvoin, upon bhehalf of
ke elalm of ellents of Haﬂarn. Die trich % 8Souls, itestifisd
an follovigi=
DIRECTY BYXAMINATION RY SOULR
r, Plarm stats vour mne and res_ida:nca?
Ky rame 1s Henry ¥lamm,
HYhare do you reslde? A, Rexburg,

I!ow long hava yon rfzsided haret

Lvar singe its firv:t settl&mant singe 1& 3,

what timo 1n 1883 dald You eome hare?
I cume %o Rexburg on tha thi:cd day 01' April, in 1823,
Wore you hara hef‘ora mﬂ' waa ‘hegonn on tha Rexbturg Cliy Canal

or the Rextmrg Irrigat wl‘?

A,
Qs

A,

2

Q.
A

Qe
A

I cortainly was,

Vhat was t‘l“ first thim; doma with Tefarence to taxing water
cut of the river Teton Rivor or Moody fresk “ox the migat ion
of lands in the vic-inity or Rexbnrg.

}?.4.: Anderaon ﬁurveyed the caml He nurvnyed it to a point

in the first plege in- tna neighhorhmd of Hoskinson Brothera-—
¥hat canal azse you speaking o*" now? A, 3peking o she oity
sanal, and we found }at point wan too low *o gat the water
80 wH convimod it and nm u;p to Hoody Cresk, ana we pat

it then in Hoody Grpek, and. then went mr thor u‘n tha riva-

‘and ut a waste gate into.the _dam,. and from thove is

the beginning of “the divar'i:lon of tha watar to the Rexhing

@1ty Canal to etart with.

Ynan wae that donst

It was done in the M* wor rut in our crops

first. I oould rot say to the exact dats, mut I should judge
1t wan dono some time In Hay; .

¥hen ald you get watcr out :h.‘nrough this ality canel firsit

I oould not state the ekﬁct date am fq that either, but any
way we worked witn migh‘hand hain esrly end late on account
of our c¢rops begiiming to 'au.frer bofore'we oould get to the
latte snd of the canal to the tarnimus where we ﬁantad

o divert 1%, hut I would 7ot be pocitlve as to the datn when

F
-
3%
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Ay

Al

he

Qs

Ay

Q.
a.

“Aa

Qe
Q.
Ao

Q.

A.

Q.

Q.

An this oaset

Some tims in the lattiar an& of Hay, I should Judge.

How how mich water at this time, the latter end of May aiad
vou haves ruming through this olty canal?

Yo .put in & pz;:atty good stream at the head but oving to the
naturs of the sround 'thqt if.. sonaumad a good blg share of

cur water on acaount of the dlgtanoe being,' pucht a length, |
and then wa had rock. points whera the watar haﬁ to be takon
np at the edge, ot’ tha bmﬂ', thmugn whiqh tha mtar nank, end

':Ln order to try to save’ that ntea---
s
‘Tunning through the city oanal what 1f anything nad been

_Iow Mr, Flium thls time rrm apeak of when the wata wes

done on the Roxburg Irrigauon dumpan'y oanal, tha plaintife

rhera had been nothing d@u;'

State what was dono thpﬁ'_‘:;_cwﬁ_rdﬁ‘gntt;ng out the Rexturg Irri-
gation c_o!;rpany ocangl? -7 - .

I oan state ag oriefly as I m ramerhey comotl}m-
Dietrich—-dunt a monant . l!r; I'l&m—-

VSrmln remuning—ﬂow has Mew through this aity .
oanmm_immum:mt thoe? A, It has.

And for vhat Turposes? A. 'For 1xrigaticn irpcses,

Wmat other purposea? o .

I do not know as to what arrangamsnts waa mads with the
Hiilline cowamr

In aonnaation with the cityt A. U’sad in the alty of Hexburg.
'h&t- fort

oh, fow Mity m, baan used for irrigetion
WWWW
for thp publis, amd érin.‘d. purpones.

Now is the mount of this watar now used thmugh the city
canal used within tha city IJ.m:Lt.s of the City of Rexburg?
Yen sir, 1t is,

What iz 'the polulation ot Rexbu:r.'g at the preseni tine?

It is gbout 3800 inhabitants. .

And these :tha%: i.tants we t.he water for oulinary and drinking



z1

Qe

A,

purposes and nprink.ling t"mir J.a‘arns, in adc‘ition w0 irvigating

gardr*na? A, Irrigating thnir ga:cﬁsns.

vhet would you say as to the amount of water that waz negespary?
For this purpose? Would you s8yY t.hnt wore watesr was neceansry
to be used in a elty for the sarme apount of land than on a farm?

‘i'hﬂre oﬂrtainly is. Always more water ueed. in the gaxien

“ tnan on ths farm, besldas the o.adit.innal usen whioh aTo NECOERATY

Q.

A,

Qs
A,

Ts

Qe
A,

Q.

Q.

' of Mareh,

Qe

Ao

Qe

- A,

Q.
Al

Q.

ror tha publio to exisi, \’mula. not. use g9 muoh on the farma
as in a ‘tplakly pomlntad_placa., .

Ros long hue Ro:xburg Been" a‘oity or villagsf

Dictrich--¥hen wae it s..artdd, whon was 1t :anorporamd?

I am just trying to think? I aw not poaitive as to tha ysar,

1 ny mamory Serves me z:ight 1t mis 1896.

Than ingorporaied as & villa;*e? A, Yaﬂ ﬁ.L‘L'.
HO‘? wany inhabitints had thfr; at that tima?
Probably 1800 gi that timo. :

'whrhn waas it tim & the fj:rat colony aEo haro?

ho £irst aolony owmn here in 1a65.

How many poeplm, about, ware hare at that time?

Not to exosed thres hundred- '

whan wao the itomalie 18:&1 qi_‘n

Tha towrnzlite was lald off péi‘pi;c I came to Rexhurg, rusi have
besn in Mareh. ’

18237 A, 1883, Shm:’tiy bafore I ceme in hers, the latier end

How mch watsr uoum ,yon say NOW Was neoesaary par aere - in

tha tily limiis for thrs purpoawa :rou hava mnen tloned?

That is @ question that I’ am hardly able to answer,

I do not motually know how mich would be NOCOSHATY DEr A0ro.

¥ell, how mich in your judgmentt .

At lomst double the smount what is uwially required for

rnaking cropn.

Double the amount voun agy?
At lsast double the mmount;

You ars speaking of the @ity Ditch. mow, fou gpeaX of the ditoh

as being transferred from tha Rexburg Irrigation Company to
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Q.

Qe
A
G.

the C1ty of Rexburg? A. That'tras d.ono lster.

in the £ir 3t placs theae twu canals wers oparatod as ono,

thay were amaigarated, b t aﬁmﬁg___mgpm-ated?
Yaa sir,

Wh'tt was donn with the clty canal?

The ity ecanal ptild rana;lnrs of course,

Wag the:r'a any vm%ﬂ_._i:__gpm the Raxbuzg_ﬁn'igation
Company to the ity of Rexburg? ) '

I prosume there wan,. .

And a.lso the mw:ri«tad by said diteh corniveyvad
to the oityt 4. I th.inlc so. _ .
Dietrich —I dssire to make this statémmt\aﬁ 10 the title. _
Thiz 1s one of the (':I.tchrm or oanals constmated by an asgog~
lation, referx=d tn :tn tha taatimozv for tha plainiife,

vhich wan afterwards or,wmized :Lnto the plaintir" ocorporation,
and was hy the corporntion transferrad togethsr with the mr. ar
right to the trustean or t’m villagc o city v o Rexburg,
qta..ed in the eroas-complaint,

Joule—That 13 all, r&ntlmm, unlesa vl hava :?orr'nthing to

agk Lthe witna-;a.

© Qourt—Any orosn axaninat:lon? €all your next.

" Soula——{all Mre, Whitney,. Hia tsstimony is to t‘ta same er’eot

a8 Mr, Flwm's and unless ‘the plaintife company offers robubtal

wa wont ineumber the record. . call Mr., Jagobm,

I

Qs

g.

A.

" J. L. JACORY, hed ng f‘.trst dul:: EWOIn, upon. behalf of the .
Rexburg O1lty canal, testified as foliows:—
' IR BOT EXAMINATION in' SOULE.
Statas your namm and rﬁsidence? A. ¥y name 1': d. L. Jacaba,
I live 1in Rexbure. '

Ara you a wember of the ¢ity Council of Rexpuznp? A. Yes air,

‘Yo ere scquainted with the Gity eanzl, and also the

‘Rexburg Irrigatlon Gompany are your A. Yas sir,

Do you know 'ziow mush land there is within the corporate limits

of tho village of Rexturg? - | o

Why there is 840 asres in ths*a townsite prop, and thon 3 T
T ey e

is twmns. that 1s the Parker and Klings Addition,
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d.

Qe

Q.

Qo

4,

2

Ao

Q.

A

How fuch land in these additions? “A, Eighty acres, I think,

in eﬂnn.

‘Is a1l thia land 1rr1gate&i “mm the ity gansl, from

the 0ity diteh? A, ¥o sir, theme addd tlons, thexe iz a part
of it, tha greater part of it dloz not come under the canal,

ALL of the towralie propar all the 840 ecres does come under

1t? A. Yor nir, nearly all except a little cornex at the upper
erd? - ‘ 7

i .
",'S’E’._’E-u‘h lands a:ca thara Qutsid.u ef the city rned by fms

vatered from the r'ity oanal?
from Mo Gihy eanati

.As near as I could find eut ahcut 435 seres

How do they gst water from this ity canal, by what method}

Thoy help to Reep the canal in.repair the seme as the City does,

Tha ¢ity caml ithen is unif»r the suparvision of the tprmoounoil?_
Yes six, L

e town gounell lovies m_& -assepsmenin?

Yea sir, ‘

An those fﬂmmww? ganal are sub-
Jeot to tne sams r:onditin.m"s ag the inhabitents-of ihe LOWN,

_’,—‘—'_"—_—'

with referenc: %o got ting water and yayinb for 117
VY AT MG TaveE R LS

e

Yez sdir, aceording to. thelr lsmd o and tne ¥ rork that 13 dome
— . . _ ’. ] .
or-the werk that was assassed the same as thae resicdentis of -

thn - tarn,

And some of t"tﬁ!‘: hold ou*‘bifiﬂater of shares.just the sare as.

the in habitants of tha tmm in t?m atm-lc of the canal?

Yes sir, |

How mieh water would you say is naoeaanry to irrigate t‘ne
land they iz irrizated undor this ¢lty Canak, how mich par
sora?  A. I should think not less than 4 wo inches per acro.
Hot lags than fwo inches.

Boy whers——wonld you say'that that almount of waler was necossary
or nott

Yes gir, high water would h_ot affeot uc wueh, We use about
the msams amount of -watsr'. the yoar around, and thaoe is watéer
't:ﬁat wa have to have run jiwcugh the ¢ity tha aomes right

dircet tarough the ¢ity frdin cn.u- eanal into the Rexirg Iroigat-



A,
© Q.
Ay
A,

Q.

As

Qe
4,
Qs
A,
Q.

Q.

A

JOur-main diteb $erminates there,

ing canal, inso .the :Uam an&l, f.hat 18 not used for
irpigating land, only the t.rees that are standing along the
diteh, It 1s used in oaﬂe oa‘.‘ fl.re, the two dltohes that
rin rizht in front of tnds bulld.:l.ng run nearly through

‘town town from ona end to the othar, and no land is watered
to spank of out of theaa dltches as they are all lower than
the' land 1s. Sliply runa thi-oug‘i the land, and used for
bullding purposss, Ssuch as they meed for arcund buimings,
and for fire proteotion, and the 1ika of that. ,

Ia that a necennary uae?

Yea zoir, w2 have 4o have that. "It rune the yenr arcund,
that is from 1in the spring to Tall untll 1t freessa up.

How rmeh of tho Farm land that you spcka o: 1s under oulilivation .
taat iz watsced £rom tha cmr Canal? '

Farm land? 0. Yos, o

I should judge two trtirdsorprobably tlr es fourths.

¥om oz to lands 1in the Ui‘l‘._f_ilimité, townsite'.p:npperty, how
mich of trat neads irrigaﬁ;on and is irrigated?

Well, thf-rs is pﬁrtiea tﬁaﬁ haw;'usad 1t {= sever:zl ysars
that are not using 1t now, and than there is other s amin that
is using it now that hava rot u:ed it in tha begimming,

How vmech of the te'maita has baen brought- under cultivatlon
and is irhabitdd I mesmy
PI‘&W of 1%, 3.11 nesds mw.
And 1% is pr actioall}f a.lJ.‘ :;fultivatad ande in it?
Yen sir.

Vary 1ittl'e of 1% lying _ungni#ivatqd and has nét been plowed
and water on it? A, Yes =ip.

Are there sny uaos tfnat, you mut the water to in the gity besides -
those mﬁi‘.tionaa? | l ‘ 7

Woll, thers in—we use it,tha matar in town 1s used 1ike any
othar aity for aprinkling m;rpoaes and for bullding. .
Where water is not run j};%st upon, right .on to the land it im
min by it, but ons things f,hém 18 not a drop of water that
runsy through towm mt'_wm‘;t_ z;t_mi; right gtito the other canal,
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Q.
A,

Qe

A.

- ’ . . - . i
:\ . L » - '\

Jonsa—"Thin oanal fnrniéhcs: “the ity or Rexburg, tis only

aqurao of f.:um!l'y i= 11:.‘3*.{31-;?'77
Court—aAnr furthm exaninatinn of thils witness? Rt:mdt aside
witnesn, @all vour mxt "y p's’rf lomen,
Soule~—NWe hern of for in evidenne »eport of the State Enginaer
mber 55, togethar with the mapq used in comneotion iherewith,
Merrimen —I would liks to hava it understood that this objeotion
#0982 to all of theme maps, no that wo will not have 4o raisu
thin objestion ev«u_"; ti!m
GConri—They may ha mtroduaﬁd, .
niat:.-ieh——call ¥r,. Jaaobw f‘qr one ques tion,
ctmrt-—00na forward Mre, Jaco‘bs. '
J. L., JACORS, havir,g bean hare ofore duly sworn ang

axainad, ana boling renalled, on behald of the Rexauxg oity
canal testifiszd asg :t’ollmrs:- ' _
y DIRRCT EXAMINATION BY SOULK, X
Are, you positiveas to the amount of land included within the
tornaite? | |

Ko, I hava not looked over it,—positively. I juat nraely

8 ized the map up. !hat :f.:al1 I havs not m&da a pusitive ccunt—-—

The map is thsre. i _
How did you a wrive at tha'-"..mount o land cutel® of the ity
that 1ia ir“igated Trom thia eanal? )

I a8 apoolin ed as ana of t}m cmithao to have the farmers
that wera using tho water tb meat us hare in town and they

#ave nie thn misber of Reres, fmch ona nf' them, They wera all
thers oxcent one or two, o _

And 1t totnled up to how B:udl?

X think 14 wws, betwem th:l_rty and tnirty—five aocras.,
Aeout thra~-fourths of '-rhioh youu oy da actually undaxr
oultivaticn? A, Ihme—fow:___ths of 1t acstu!;lly under cultivation,
ves sir, ‘ . | '

}iow th:-}m io two or thres par'tiﬂs that use the wate above

saat and wagt of the acaral, and if the surveyor hms Just taen
il e T Gnasd

the wemt and north eide he would rmisa that part that was watsrod

eam of the canal. That is up &t the head, ab:ve-ihe waters
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Ae

~ Call ¥r. Harris.

Qe

Q.
A,
Qe
Qe

A,

- o Salowt A, Yes alr. ' _ ;
.Q'
Qe

Qe

Q.

4.

- O B 2 A - \/3

of the eanal. - Haybho tm:.t muld maka & disorepancy.

Dmt ich——ind you g8y that substantially a1l of the townsite
h'w bean inhabited and migat.ed. from this canal?

Yes sirv,

court-—any questionsz. 3tand aaida., ir. Jagobs., Any furthor

toptimony—a20 vour vmnt an evening sosatlon gontlemen?t

I think, gentlansn, the gourt will tske a Iegess untll

worning, nothing further to bo put on o% thin time, Ten
o'alock tomorTOW mo*ning.’ N . |

Adjowrmment until’ tomorrmr mbrm.ng at ten o oloak.

Dletrich——~Thers ars tuo o:.- tnrﬂe things to be proved yel

in oonnsoetlon with tha Rexbw:? gity Canal. ApP/ rently tre

witnosses are not haro, and wo.will Drogesd to anothar canal, 1

with.tho pemiasiori oft tha Gour‘t. and will pu.t in this other

proof later, and take up whﬂt is xnown as ihe salam gznal. i

. GEORGE H. B. HARRIS, being first duly sworn, on brhall of
the Salem canal, tastizied as followﬂ:- :
' DIRBOT EXAMINATION BY DIEFRIOH,
¥hat is your numo? A. doorge H, B. Harris,
¥ners do you roaide? A, -Ba.lem.
flow lonz have you livad there?
Twenty-ong yesrg last Octé;bm-.'
And what has basn your ;msineﬂ:z? A. Parmi.ng, mostlv. -
,o you know what 1a referfed to as the Salam ganal?

Yes alr.

Is that what 1s Known as the S8alem Canal or in the villepe i

In Frenon‘r. gountyt A. Yoy air.

1t diverts yatsr from what stream? A, F.nn the Horf.h
Taton,
Horth Toaton Riven? A. You air. .

Phabt ip one branoh of what 1s knhown as the Paton Rivear 1is 1t?

Yop six,
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terest in and to the waters of said Teton River, and the righte of
theze éross—ccmplainants, ag hereinbefore stated, have, dunring the
lagt three or four years,been interfered with by other parties 1o
this action; that there ig no conflict between the daim of these
cvosﬂuccrplalnhntq and the other czoss-comﬂlwlnanus renr gented by
their counael, T. 8. Dietrich, and Messrs. Ricks 2 Soulee

VIR O, Thes? crose-complaindnts pray for the judgment and
decree of this Court:-
314
To quiet title to all of the waters of g~id Teton River
and ite tributaries and éBtermine the rights of all the parties
hereto in and to the gzid stream.
“ITw
Adjudging and decreeing to these crogs-complainants and
their succéssors the right to use the waters of said Teton River
and ite tributaries in the amount and from the date as alleged in
the foregoing crogs-complaint, and further zdjudging and decreeing
that the right of ﬁﬁese crosg-complainants to the said amount of
water is prior‘and superior to the right of the other parties here-
to appropriating water subsequest to sald appropriation of these
cross-comnplainants.
~III~
Perpetually enjoining 211 other parties from in any man-

. L
ner interfering with the rights of tﬁenéxcrOSE-complainants as the

*a,
N S S
. g ', T

same shall be decreeds < Q, Al f.'ﬂ“ L e T e RN
“ - - . . -.._\'".?:_._ ;
. IV~ PR LR
5,

'\ T Adguaglng ‘énf,
™
-Couru.may 1q uhe—premlses~sesmvgust and Qroﬁerfvan€~fokrtqﬁgr:;,;w;f\

hY BT U
cogte and dlnbursementc hEIBlnﬁanur gd.e MCNEIPI .

R : R N R st e 3 £ }\ \ S
\ . ‘ : ' /4g%z%g5345}é;”*°66‘

conmplainants. Attorneys Tor Gexendanbs and croegs=-

decrﬁerhg\alx?bbhen reliaf =uch a tgrﬁhef
\_‘.‘ e -
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MEMORANDUM

DATE: 3 December 1996
FROM: Ernie Carlsen

RE: CITY OF REXBURG

Below are my conclusions on how the City of Rexburg could approach
filing its claims on 22-00204 and possibly 22-00203 along with some
other findings concerning claims by the City. These findings are
based on documentation compiled by this office over the vyears
concerning the City of Rexburg, the records for WD01l and the two
notices of claim prepared by Ray Rigby.

* Recommend filing a separate claim for the 6.5 cfs of 22-00204
that has been leased to Teton Pipeline. A narrative explaining
historical use of water by Teton Pipeline sghould accompany claim.

* For remainder of 22-00204 file a claim that details the

historical beneficial use in and around Rexburg. If for
irrigation, the irrigated acres in each 1/41/4 needs to be
specified. The second page of the place of use on the enclosed

forms lists some acres twice. This duplication should be resolved
before returning the forms. For other uses, if any, identify the
1/41/4s where use occurred. Water used within Rexburg’s service
area can be claimed as municipal use. However, there 1is more
expense for a municipal use and the extent of beneficial use must
be annotated.

* Tt should be noted that Rexburg Irrigation has filed on 7.0 cfs
of right 22-00204 under claim A22-11027. This is likely the 7.0
cfs that is the subject of transfer application #3071 filed in 1984
by the City of Rexburg. This application is being held at the
regional office in Idaho Falls.

* There is some question about the degree of beneficial use for
22-00203. If it had been used, it would likely have been delivered
only through the city ditch. The same criteria applies to this
right for the nature of use and place of use as described for
22-00204.

* The City of Rexburg has several other watexr rights that are
subject to the SRBA. Notices of Claim for these rights were
originally delivered to this office without the filing fee. Our
review of these notices revealed many of them lack sufficient
information. After several years of repeated telephone calls and
failed requests for additional information, in January, 1995, I met
with the Mayor, J. D. Hancock , and an employee familiar with the
City’s water system. We examined each of the claims previously
submitted by the city. The deficiencies, if any, and the amount of
the filing fee were annotated and attached to the claim. Since no
fees had been paid all the notices were left in the City’s
possession. Subsequently, to reduce the cost, the City was granted
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a second extension of time to waive the late fee. Thilis extension
lapsed in March 1995. These claims still have not been filed.
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FEATURE ARTICLE

. NEW IDAHO STATUTE GIVES GROWING
MUNICIPALITIES FORFEITURE EXEMPTION
IN ACQUIRING WATER RIGHTS FOR FUTURE NEEDS

By Christopher H. Meyer, Esq.

The Line between
Beneficial Use and Speculation

All water users, from the family farmer to the
industrial giant, have plans for the future, it seems.
Water is often a part of those plans. The Prior
Appropriation Doctrine is well suited to the task of
assisting the entrepreneur in expanding his or her
panoply of water rights to serve a growing enterprise.
It must be said, however, that ’these Nnew uses are not
accommodated under the Prior Appropriation
Doctrine without some tension.

The reason is this: While the Prior Appropriation
Doctrine has long been an engine of growth in the
West, it has just as long been the enemy of specula-
tion.

To the economist, this is an odd and artificial
distincrion. The economist sees speculation as the
healthy core of capitalism. But economists did not
settle the West. Miners and farmers did, and to them,
the difference between growth and speculation was as
plain as the difference between God and the devil.
The men and women who, with little but their own
hands, spirit and determination, somehow scratched
out a livelihood in this strange dry place, should be
rewarded for their backbreaking labor, it was thought.
In contrast, the fellow stepping off the stagecoach
with a scheme to lay claim to all the unappropriated
water (so that he might sell it to the hard-working
immigrants who would arrive later), earned himself
no favor and much scom in these parts.

Hence, from the start, the Prior Appropriation
Doctrine has recognized the lawful rights of those
who apply water to beneficial use, and has denied any
legal protection to those who would hold water for
speculative purposes. This distinction between need
and speculation has remained viable over time, and
rules have developed to define which is which.

In the early days, before permit systems were
established in Idaho and virtually every Western
state, a water right did not come into existence until
actual diversion to beneficial use occurred. The
statutory permit system provided some critical leeway
te the developer of a new right. Rather than 2ngage
in a risky race to develop a water supply, the user
could obtain—in advance—a water right permit
which secured the quantity and priority of the water
right sought. With permit in hand, the user then
could obtain financing and proceed to construction of
the diversion and delivery system with some confi-
dence that water would be available. Once the
project was completed and in use, a license would be
awarded, serving as prima facie evidence of the actual
diversion and application to beneficial use.

In Idaho, the user might spend five years getting
from permit to license, with another five year exten-
sion upon showing of need; in specified circum-
stances, further extensions might be obtained. Idaho
Code §§ 42-204, 42-218, 42-128(a). In most cases,
that has proven sufficient time to design, fund and
construct a water project, at least for the typical
ldaho irrigation project. The system has not been
entirely satisfactory, however, for municipal suppliers.

Western Water Law & Policy Reporter.

The opinions expressed in attributed articles in Western Water Law & Policy Reporter belong solely to. the
contributors and do not necessarily represent the opinions of Argent Communications Group or the editors of
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Municipal suppliers have argued that they shoulder
an obligation unlike that of other water users. The
municipal supplier {whether that be acityora
corporation supplying 2 city); is bound to serve all
those customers who find it desirable to locate within
the municipality. Cities point out that they cannot
wait for the future to unfold. Although uncertainty is
inherent in growth projections, practical necessity
demands that cities lay the foundation today to meet
the water needs of the coming decades. Surface and
underground supplies must be identified and acquired.
Diversion and storage systems must be put in place.
Delivery systems must be expanded and treatment
plants constructed.

The bottom line is that the planning horizon for
these endeavors may be longer than five or ten years.
It is economically, if not physically, impossible for
most cities simply to add on additional supply as
needed in five or ten year increments. When pipe is
laid, wells are drilled, and treatment systems are
engineered, cities contend, these systems sensibly
must be sized for many years of future growth. But if
that need is more than ten years out, what becomes of
the water right?

The courts of Idaho and other Western states long
ago have addressed this question. Their answer has
been consistent. They have recognized the unique
obligations of municipalities and have treated them
differently than other water users. The seminal
statement comes from the Colorado Supreme Court,
writing in 1939:

The concern of the city is to assure an adequate
supply to the public which it serves. In estab-
lishing a beneficial use of water under such
circumstances the factors are not as simple and
are more numerous than the application of
water to 160 acres of land for agricultural
purposes. A specified tract of land does not
:ncrease in size, but populations do, and in short
periods of time. With that flexibility in mind, it
is not speculation bt the highest prudence on the
part of the city to obtain appropriations of water that
will satisfy the needs resulting from a normal
increase in population within a reasonable period
of time.

City and County of Denver v. Sheriff, 96 P.2d 836,
841 (Colo. 1939) (emphasis supplied).

This quotation demonstrates that the core of the
Jdebate over the right of municipalities to hold water
for future growth is whether or not this practice
constitutes “beneficial use” on the one hand or

_ “speculation” on the other. That is, does the acquisi-

tion of water rights beyond the usual five- or ten-year
rime frame constitute prudence or hoarding? The
Growing Communities Doctrine (or Great and
Growing Cities Doctrine, as it is known in Colorado)
recognizes that long-term planning by municipalities,
under proper circumstances, may be prudent, neces-
sary and lawful. '

In a sense, the Growing Communities Doctrine is
not that much of a departure from the norm. Indeed,
one might argue that the idea of a city designing a
delivery system sized to accommodate future growth
is similar in concept to the idea of storing water in
a reservoir for use during a future drought. That
drought may not come for many-years, but no one
would deny the benefit derived today simply from
knowing that water will be available in the event of
drought. Thus, it is undisputed that the storage of
warer for use in time of future shortage constitutes 2
current “beneficial use.” The Growing Communities
Doctrine is simply a recognition of the fact that
ldaho's cities derive a substantial and tangible benefit
today from securing a water supply sufficient to satisfy
reasonably foreseeable needs. Without such ability,
cities argue, they would be hard pressed to attract
desirable new industries and manage sensibly for
growth. '

Judicial Recognition of the
Growing Communities Doctrine in Idaho

Two [daho cases and one federal case applying
{daho law have addressed the question of whether
cities may obtain water rights of sufficient quantity to
meet future population growth. In each case, the
court squarely ruled that such water rights may be
obtained.

The first case was City of Pocatello v. Mwrray, 206
F. 72, 80 (D. Idaho 1913}, aff d, Murray v. City of
Pocatello, 214 F. 214 (9th Cir. 1914). In this case, the
City of Pocatello granted franchise to Murray and
his associates to provide water to the city. The city
complained that while Murray had delivered some
water from Mink Creek, he had not obtained the
entire supply physically available in the creek. The
federal court (applying Idaho law) found that Murray

e
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had indeed failed to fulfil his obligation under the
contract. The court rejected Murray’s argument that
it was against public policy for the city to appropriate
more water than was then needed. The court declared
that the leeway afforded to agricultural users “should
and doubtless would, be applied with even greater
liberality to the superior and more elastic needs of a
growing municipality.” Id., 206 F. at 80.

In Beus v. City of Seda Springs, 62 Idaho 1, 107
P.2d 151 {1940), the court upheld the right of the
City of Soda Springs to purchase water rights from
agricultural users and hold them for future municipal
needs. The court went on to hold that such water
need not be applied to itrigation in the meantime in
order to avoid forfeiture. "To require that would
amount to nullifying the power granted to a munici-
pality to acquire and hold water for future needs—an
absolute necessity of life and existence for a munici-
pality.” Beus, 62 Idaho ac 7, 107 P.2d at 154.

In the more recent case of Village of Peck v.
Denison, 92 Idaho 747, 450 P.2d 310 (1969), the
court upheld the right of the village to obtain an
unquantified water right for “all the flow” from a
particular source. Whether the water was needed for
current or future needs is somewhat unclear from the
decision. However, the court noted in a footnote
that:

[A]lthough the Village of Peck became a
municipality only after the events giving rise to
this litigation, we would have found it difficult
not to allow the appropriation of some excess
water (had there been any in fact) under [.C.

§ 50-323 and its predecessors and Beus v. City
of Soda Springs, 62 Idaho 1, 107 P.2d 151
(1940); see Hutchins, op. cit. at p. 44 (munici-
pal use of water).

Village of Peck v. Denison, 92 1daho at 751, n.4, 430
P.2dat 314, n4.

The court in Village of Peck v. Denison cites an
article published a year earlier by the distinguished
water law scholar, Wells A. Hucchins. Wells A.
Hutchins, The Idaho Law of Water Rights, 3 Idaho L.
Rev. 1 (1968). Mr. Hutchins concluded thar Idaho
law does recognize water rights for future municipal
growth:

[A] city is not limited in the amount of its
appropriation to the needs of its citizens at the

time of adjudication of its water right, but may
dispose of and apply the surplus water to benefi-
cial use up to the amount of its application.

Hutchins at 44, n. 211.

In sum, Idaho case law consistently has recognized
and accommodated the special burdens on municipal
providers of water. This body of law is consistent with
that of cases and statutes throughout the West.

Idaho’s 1996 Codification of the Doctz;ine
In 1996 the Idaho Legislature codified the Grow-

ing Communities Doctrine and established specific

procedures and limitations governing a municipality's
ability to acquire water rights (by appropriation or

- transfer} for long term growth. S.B. 1535 (Idaho

1996), codified at Idaho Code 8§ 42-202, 42-202B,
42-217,42-219, 42-222. In shott, the legislature
affirmed the doctrine’s role in Idaho water law, but
placed clear sideboards on how it is to be applied.

The legislature recognized that it was not writing
en a blank slate:

The appropriation doctrine as applied through-
out the western states provides flexibility for
municipal providers to obtain and hold water
rights needed to assure an adequate water supply
for reasonably anticipated future needs. While
this concept is recognized in Idaho case law, it
should be further described in statutes in order
to guide the actions of the Department of Water
Resources, water users and the courts, and to
assure that the use of this concept is appropri-
ately controlled. The legislation seeks to define
and limit the authority of municipal water
providers to develop and hold water rights for
reasonably anticipated future needs and to allow
water to be supplied to expanding service areas.
This statute addresses future licensing of water
rights for municipal purposes (including those
currently permitted) as well as future changes in
water rights to municipal purposes. The statute
does not address those licensed and decreed
water rights now held by municipal providers,
and the legislation intends no change in the
common law with respect to such rights. Mu-
nicipalities would be required to provide infor-
mation to describe their service area, to estab-
lish a reasonable planning horizon, and to show
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that the water rights are necessary for reasonably
anticipated future needs.

Statement of Purpose, S.B. 1535 (Idaho 1996},

The 1996 Act contains several new concepts.
They are reflected in the terms of art contained in
the following summary of the law: “Municipal provid-
ers” may secure water rights for “municipal purposes”
of sufficient-quantity to serve all “reasonably antici-
pated future needs” within a described “service area”
during a specified “planning horizon.”

“Municipal providers” include (1) cities, counties
and state institutions, (2) corporations and associa-
tions holding a franchise to supply water for munici-
pal purposes, and (3) corporations and associations
supplying water for municipal purposes through a
water supply system regulated as a “public water
supply” under Idaho Code § 39-103(15). Idaho Code
§§ 42-202B(1), 42-202B(2).

The term “municipal purposes” is broadly defined
to include “residential, commercial, industrial,
irrigaticn of parks and open space, and related
purposes,” but expressly excludes “water from geo-
thermal sources for heating.” Idaho Code § 42-
202B(3). Thus, water rights for geothermal heating
systems (which are common in Idaho) may be
obtained only to meet current need. However,
geothermal water used for non-heat purposes (such as
drinking) does fall within the Act.

The “reasonably anticipated future needs” must be
documented with “population and other planning
data” by the municipal provider to the satisfaction of
the Idaho Department of Water Resources (IDWR).
Idaho Code § 42-202B(3). Moreover, they must “not
be inconsistent with comprehensive land use plans
approved by each municipality” within the service
area, and may not include “uses of water within areas
overlapped by conflicting comprehensive land use
plans.” Idaho Code § 42-202B(3). This last require-
ment is a Draconian measure designed to provide a
stern incentive to municipalities to cooperate in
planning efforts. To the extent two or more munici-
palities assert planning authority over the same area
and develop fundamentally conflicting planning
scenarios, no one may obtain a “future needs” water
right for that overlapped area. Of course, water rights
may continue to be acquired to serve existing needs
in such areas. '

The Act contains no limit on the duration of the
“planning horizon,” but simply requires the IDWR to
establish a reasonable period to fit the needs of the
particular user. Idaho Code § 42-202B(4). The Act
also provides for substantial flexibility in the estab-
lishment of a “service area.” Idaho Code § 42-
202B(4). The area need not be limited to a city's
corporate limits, and corresponds instead to the
actual area served. This eliminates the requirement
under prior law to describe the area outside of a city’s
corporate limits by metes and bounds. More signifi-
cantly, the service area is not fixed, but includes
“changes therein after the permit or license is issued.”
idaho Code § 42-202B(4). This eliminates the need
to initiate a formal change proceeding with the
IDWR each time the area served by a mumctpalu:sr is
expanded.

It bears emphasis that the Act does not create any
automatic entitlement on the part of municipal
providers to obtain water rights for future needs.
Rather, the Act imposes on the Director of the
IDWR the responsibiliry to determine the reason-
ableniess of the applicant’s asserted future require-
ments. No doubt, a body of administrative and
judicial law will emerge over time establishing how
much need an applicant must have and how well the
applicant must demonstrate it. '

The Act applies at both the permit and license
stage, as well as to transfers of water rights to munici-
pal use. The initial determination of the scope of the
future needs and the duration of the planning horizon
may be ad]usted by the IDWR at the license stage
where the user “proves up” the right. Transfers in
Idaho do not entail a two-stage process (as for permits
and licenses). Consequently, the scope of the water
right is established just once, at the time of transfer.

The Act conrains several strong anti-speculation
provisions. The prohibition against “future need”
rights for areas with overlapped growth plans already
has been mentioned. In addition, the Act expressly
prohibits the transfer of “future need” water rights by
a municipal provider to a place of use outside the
service area or 1o a new nature of use. [daho Code
$8 42-219(1), 42-222(1). In other words, the statute
recognizes that while a municipality is accorded extra
leeway in holding warer rights to meet long term
future needs, the quid pro quo is that the municipal
provider may not later decide to accept a “better
offer” and trade away its water rights for cash or other
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consideration. In a sense, the legislature had deter-
mined to take away one stick from the property
owner’s bundle of rights (free transferability) in
recognition of the fact that municipal suppliers hold a
stick which other water right holders do not (the
right to hold water rights “unused” for long term
future needs).

Finally, a license for a “future need” water right
may be issued “for an amount up to the full capacity
of the system constructed or used in accordance with
the original permit . . . ." Idaho Code § 42-219(1). In
other words, at the time of license, the water right
claimant actually must have constructed some
“system” for diversion, storage andfor delivery of the
water which is physically sized to meet the claimed
future needs. Presumably a municipal provider need
not have constructed the entire system. Indeed, parts
of it may be constructed in years to come as the
municipality grows into its right. However, the
statute appears to require that there be some tangible
evidence of the provider’s commitment to meet the
claimed future needs. The idea is that the willingness
of the provider to invest today’s capital in infrastruc-
ture to meet future needs is a further guard against the
purely speculative acquisition of water rights.

While the legislature laid out extensive procedures
for the acquisition of “future need” water rights
henceforth, it has not codified or altered the common
law Growing Communities Doctrine with respect to

pre-Act rights held by municipal providers. Instead,
the legislature recognized the existence of the doc-
trine and provided “no change in the common law.”
Presumably, then, such rights will continue to be
governed by the general principles enunciated in
Beus v. City of Soda Springs, City of Pocatello v.
Murray, and Village of Peck v. Denison. One would
expect, as well, that as the Growing Communities
Doctrine continues to evolve in the context of pre-
1996 municipal rights, Idsho courts may be influ-
enced to some extent by what the legislature has
done for post-1996 rights.

Conclusion

[t is unclear exactly how municipal providers
holding water rights for quantities exceeding their
current needs will respond to the new law. Some may
let a sleeping dog lie and see how their rights fair
under the common law when they come up for review
under the Snake River Basin Adjudication (SRBA)
or in other contexts. Others may affirmatively seek to
convert these rights to “future need” rights under S.B.
1535. Inevitably, there is some risk in either ap-
proach. Left intact, the rights are subject to the
court’s evolving view of the common law. If a transfer
is initiated, the end product will have the security of
the statute’s protection, but the water right must first
have passed muster before the IDWR.

Christopher H. Meyer is a partner in the law firm of Givens, Pursley & Huntley, LLP in Boise, Idaho. His
practice emphasizes natural resources, environmental, water, constitutional and administrative law. Before
joining the firm in 1991, Mr. Meyer served for ten years as counsel to the National Wildlife Federation, first in
Washington D.C. and later in Boulder, Colorado. While in Colorado, he also held the position of adjunct
professor at the University of Colorado Law Schaol, where he taught advanced water law. Mr. Meyer is a
frequent speaker at natural resources forums throughout the country. '
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tion in granting to appellant two weeks
visitation with the children, away from
the home of respondent, provided that she
does not remove the children from the
State of Idaho and the jurisdiction of the
district court. We find no merit in such
assignment.

[10] Appeliant assigns error of the trial
court in not allowing her extended rights of
visitation with the children away from re-
spondent’s home; she contends that a peri-
od of two weeks is of insufficient duration
to serve the welfare and best interests of
the children. Appellant also asserts in-
sufficiency of the evidence to show that
removal from the State of Idaho and
jurisdiction of the trial court would be
contrary to the best interests and welfare
of the children. We deem this subject
matter to have been adequately dealt with
in the previous discussion contained herein.
In regard to the right decreed to appellant
of the two weeks period of visitation with
the children during summer vacations, away
from respondent’s home, suffice it to say
that under the existing circumstances of
the parties, we hold that the trial court did
not abuse its discretion in the premises.
Such assignments are not meritorious.

(11] Lastly, appellant assigns crror of
the trial court in allowing her only $250.00
for travel expenses for the period of child
visitation during each summer vacation;
and assigns further error in that the trial
court made no award to her for main-
tenance of the children while they are away
from respondent’s home. Again, we are
constrained to the view that under the
evidence and all the facts and circumstances
shown in this proceeding, that the trial
court did not abuse its discretion, and that
therefore such assignments are lacking in
merit,

Judgment and decree affirmed. No costs
allowed.

KNUDSON, C. J, and McQUADE,
McFADDEN and TAVLOR, JI., concur.
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Thomas M. WEEKS, Arvey A. Weeks, ang
Ivan R. Weeks, Plaintiﬂ’s-Responden.ts,-
v.
Archie McI{AY, Defendant-Appellant.
No. 9229.

Supreme Court of Idaho.
June 12, 1963.

Suit by downstream owners to ehjoin
upstream owner from mamtammg dam,
The District Court of the Ninth Judicial
District, Bonneville County, Faber _F;
Tway, ], enjoined maintenance of dam
more than 20 inches above conerete base,
and. upstream owner appealed. The Sy-
preme Court, Knudson, C. J., held that if .
upstream owner maintained dam at he:ght
which would permit same amount of water
to escape from lake and proceed dc_)wn
creek to downstream owners' diversion
point as would have escaped if channel had
remained undisturbed, upstream ownér
would not be responsible for water flowifig
in guantity less than that to which down-
stream owners were entitled during any
period of the year. EE

Remanded with instructions to amend
findings, conclusions, and judgment in ac-
cordance with opinion. :

1. Waters and Water Courses €63 .

Evidence supported finding that up
stream owner sued by downstream ownefs
for injunction against maintenance of dam
had employed construction company .t0
clean out outlet and that as a result, mouth
of lake was lowered 8 inches, as claimcd_EY
company'’s owner.

2. Waters and Water Courses €63
Finding was not erroneous that dam
constructed by upstream owner Sliﬁd_b.)'
downstream owners for injunction against
maintenance of water dam was 44 to
inches in height above concrete footing of
dam, as testified to by deputy water mastcf-

3. Waters and Water Courses =63

vii-
Evidence supported findings that do¥ -
£
stream owners suing upstream owner t0




quntc'néncc of water dam did not get
'o'::,ral fow of water or storage water and
at conduct or actions of upstream owmner
thad dam built interfered with natural
.of the water.

Oy . Ta'tei‘s and Water Courses &=51
Idm.m‘ BRI Fﬁ Downstream owners had no rlght to
' - arc"water than normally and naturally
cd from lake in ifts natural state unaf-
y cd by artificial changes in depth and
of channel and outlet of lake.

oters and Water Courses ¢=79

i"onc who undertakes to change natural
3 el of stream or increases or dimin-
es ‘Aow of stream must exercise care and
{such precautions as to prevent injury

rto escape from lake and proceed
" creek to downstream owners’ diver-
mt as would have escaped if chan-
d remained undisturbed by construc-
of dam upstream owner would not be
for water flowing in quantity

lat to which downstream owners

anstream owners who sued up-
owner to enjoin maintenance of dam
s preserve their water rights were
itléd ‘only to judgment which would en-
tgrfercng:e with and would protect
ghts, and downstream owners were
tled to enjoin maintenance of dam
ht lower than that which would in-

R. Baum, Ben Peterson, Ruby Y.
1, Robert W. Bennett, Pocatello, for
lant,

gh, Bloem, Smith & Pike, Idaho
for respondents,

“WEEKS'v. McEAY
Cile as 382 .2d 788
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KNUDSON, Chief Justice.

. Rainey Creek, in the spring of the year
and during other high water periods, is a
continuous stream flowing across appel-
lant’s land, but during the summer season
is usually divided into two streams, viz.:
Upper Rainey Creck and Lower Rainey
Creek. The water of Upper Rainey Creek
usually sinks and disappears before getting
to the 914 acre lake which is fed by springs
and constitutes the headwaters of Lower
Rainey Creck. Said lake is also fed by a
slough with a surface area of about 2.8
acres which is a short distance upstream.
A substantial part of the 914 acre lake is
situate on appellant’s land and the 2.8 acre
slough is on land owned by persons who are
not parties to this action.

Respondents are property owners down-
stream from appellant’s land and they are
the owners of a decreed water right of 160
inches (3.2 CF.5.) in the waters of Lower
Rainey Creek with a priority of June 1,
1893 which is appurtenant to their land as
described in paragraph 1 of respondents’
complaint. The point of diversion of such
water is a little over a quarter of a mile
downstream from the 934 acre lake. Re-
spondents also have certain rights to water
stored in Palisades Reservoir which is at
times delivered to them via Rainey Creek.

During the fall of 1957 appellant em-
ployed one Lloyd Rush to do exacavation
work in Rainey Creek. Appellant admits
that he employed Mr. Rush of the Rush
Construction Company to perform excava-
tion work in Upper Rainey Creek, but
denies that such employment included ex-
cavation at the lake outlet or in Lower
Rainey Creek.

After the excavation had been completed
appellant constructed a headgate or dam
approximately 12 feet long across the chan-
nel of Lower Rainey Creek just below the
outlet from the lake. Said dam has a con-
crete base with a center pier and ends
approximately 64 inches high and is so
construcied that the elevation of water be-
hind the dam may be regulated by planks
which may be inserted in or removed from
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slots made in the center pier and ends of
the dam.

This action was commenced by respond-
ents sceking an injunction against appel-
lant and all persons acting for or in aid of
him, restraining them from maintaining
and using sald dam. From a judgment in
favor of respondents this appeal has been
taken.

[1] Appellant contends that the court
erred in finding that appellant employed the
Rush Construction Company to clean out
the outlet of the lake and that by reason
thereof the mouth of the lake was lowered
8 inches. Although appellant denied that
he employed said company to clean out the
outlet, Mr. Rush testified that he was given
specific instructions by appellant to do so
and that he removed such amount of mate-
rial from the outlet as lowered it 8 inches
to a foot in depth and widened it six or
cight feet. The finding complained of is
supported by competent evidence.

[2] Under assignment of error No. IIT
it is claimed that the court erred in finding
that the dam constructed by appellant was
44 to 48 inches in height above the concrete
footing of the dam. In this connection
David Peterson, a deputy watermaster, tes-
tified as follows:

“Q., What did you find about the
height of that dam; that is to say, the
number of planks in it?

“A. Well, the first time I went over
there there was three 12-inch planks,
one-foot planks, and three two by fours
in the spillway.

“Q. There was three two by fours and
three 12-inch?

“A. That’s right.

“0. And was the water backed up to
the top of those planks?

“A. Yes.

“0). That would be four feet? That
dam, then, was four feet high, is that
right? That would lock about the
right height to you there? I mean,
that's about what it was?
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“A. That's exactly what it was.”

The court did not err in making the ﬁndi;{g
complained of.

[3] Appellant’s contention that “there
is no evidence in the record tha: the con-.
duct or actions of the appeliant interfered
with the natural flow of the water” in
Lower Rainey Creck is clearly without
merit. The contention that the court erred
in finding that during 1961 respondents
failed to get their natural flow water. or
storage water is also without merit.

Considerable of appellant’s brief is de--
voted to discussing statements or findings of
the court relative to the claimed rights of
appellant to the waters in the lake. In this
regard the court found that the waters in
said lake are public waters of the State'of '
Idaho and any right which appellant has
as a riparian owner or proprietor therein
or thereto is subject and inferior to:tlgle
rights and claims of respondents. Appél-
lant concedes that any right which he has
to the water of said lake are inferior to the
decreed rights of respondents to 160 inches
of said water, plus such storage rights as
they may have acquired. Consequently it
is unnecessary to a determination of the
issue in this case to define what rights,
if any, appeliant has to such water.

[4] Appellant further argues that re-
spondents do not have a right to any more
water than normally and naturally flows
from said lake in its natural state unaf-
fected by artificial changes in the depth and
width of the channel and outlet of the lake:
There is merit to such contention. HOW-
ever, artificial changes in the channel and
outlet of the lakc have been made in this
case and such changes have brought about
this suit.

The trial court found that by rcaSOﬂ'of
the installation of the dam by appellant the
respondents were unable to obtain for the
irrigation of their lands, a large portiott ©
the natural flow water to which they were
entitled under their decreed right, and were
unable to obtain or use the exchange watel
from the Palisades Reservoir. Such ﬁ“
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v ings are adequately supported by competent

evidence.

[5] One who undertakes to change the
natural channel of a stream or by means of
dams or otherwise increases or diminishes
the flow of a stream must exercise care in
‘sp doing and take such precautions as to
‘Tprevent injury to others. Mashburn v. St
Joe Improvement Co., 19 Idaho 30, 113 P.
92, 35 L.R.A,,N.S,, 824; Smith v. Big Lost
River Irrigation District, 83 Idaho 374, 364
‘P2d 146. The generally accepted rule is
'stated In 56 Am.Jur, 505, Waters, § 14,
as follows:

“It is established, however, that the
ordinary or natural course of water
cannot lawfully be changed for the

" benefit of one person or class of per-
sons to the injury of another. Accord-
ingly, one who changes the course of
a stream must do so in such manner as

- not to injure, or unduly interfere with
the rights of, the adjoining proprietor,
either above or below, or on the oppo-
site side of the stream, * * *#

. It is further stated in 56 Am.Jur. 510,
.- Waters, § 18, that:

% % % 3 riparian proprietor has

: the right, inseparably annexed to the
= soil, to have the water of a stream
flow to and from his land as it has been
wont to flow, so far as is consistent
with the right of other owners to make
. a reasonable use of such water. It fol-
s: lows that the obstruction of the natural
: flow of a stream is always done at the
- tisk of being answerable in damages to
-him  who sustains a loss thereby.
Without the consent of the other pro-’
prietors who may be affected by his
Operations, an upper proprietor has no
right unreasonably to interrupt or re-
tard the natural flow of the water, to

the injury of the lower owners,
* % xn

Appellant complains of the following
“finding of fact:

" “That the top of the concrete base or
"{ootings of the said dam is twelve (12)

A
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inches below the level of the existing
channel of Lower Rainey Creek; that
the present level of the chamnel of
Lower Rainey Creek at said dam is
cight (8) inches lower than it was
before same was dredged and deepened
by defendant and his agents; * * *”

Appellant argues that the court’s con-
clusion that the channel at the dam is only
8 inches lower than it was before it was
dredged and deepened by appellant and his
agents, is but an arbitrary conclusion of the
court. It is true appellant and some wit-
nesses testified that the bed had been low-
cred more than 8 inches, however, among
others, the man who did the work testified
that he lowered the outlet of the lake be-
tween 8 and 12 inches, and the court was

justified in accepting his estimate.

Appellant strenuously complains concern-
ing the language used in the last portion of
‘said finding No. XV, which is substantially
the same as is used in a portion of the last

‘paragraph of the judgment. The language

referred to is as follows:

“# * * that planks or boards-may be
installed and maintained in said dam on
top of said concrete base or footing to
a height of twenty (20) inches, and n
more.” .

Appellant argues that this language, in ef-
fect, increased respondents’ rights, where-
as, the court should not have restricted ap-
pellant from maintaining the lake at a
higher level so long as it does not interfere
with respondents’ rights. We do not agree
with appellant’s claimed effect of the judg-
ment, however there is some justification
for complaint regarding the language used:

[6] This action was commenced seeking
an order enjoining and restraining appel-
lant from interfering with the natural flow
of Lower Rainey Creek to respondents’
damage; its objective is to preserve re-
spondents’ water rights. The trial court
found that if the dam in controversy is
maintained at a height of 20 inches above
the concrete base or footing of the dam, it
will permit the same amount of water to

it et g T
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escape from the lake and proceed down
Lower Rziney Creck to respondent’s diver-
sion peint as would occur if its channel had
remained undisturbed. Under such condi-
tion it will not be appellant's responsibility,
if, during any pericd of the year, the
amount of water flowing from the lake is
less than the quantity to which respondents
are entitled.

(7] Appellant acknowledges that he has
in the past received bencfits resulting from
the percolation of water from the lake sub-
irrigating approximately 70 acres of his
land and also that the level of the lake
affects the amount of sub-irrigation his land
receives. Appellant further acknowledges
that he has no decrced right to the water
in the lake here involved and from the rec-
ord before us it appears that appellant en-
joys only the rights or privileges of a
riparian owner. However, since the issue
here presented, and the relief hereby
sought, involves only the preservation of
respondents’ rights, we are of the view that
so long as the provisions of the judgment
properly enjoin appellant from in any
manner interfering with, and adequate[y
protects, respondents’ rights such judgment
would be proper. We conclude that the last
paragraph of the judgment should be
amended to read:

“IT IS FURTHER ORDERED, AD-
JUDGED AND DECREED that de-
fendant, his agents, servants, em-
Ployees and all others acting in aid or
assistance of him be hereby perpetual-
ly enjoined during the irrigation sea-
son of each year from maintaining sajd
dam at a height more than twenty (20)
inches above the concrete base or
footing of said dam if and when any
additional height would interfere in
any respect with plaintiffs’ rights or
Privileges relative to the water of
Rainey Creek or the Palisades Reser-
voir or the prior rights of others, In
the event of a violation of the fore-
going order by defendant or any person
acting in aid or assistance of him, he
may thereafter be perpetually enjoined
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from, at any time, maintaining gy;
dam at a height in excess of 20 incheg
above the concrete base thereof, P]aiﬁ.'
tiffs shall have judgment for their COsts
in the amount of DL
LARS> K

We have examined the remaining assj
ments of error and find no error that onﬂ'f
justify a reversal of the judgment in tﬁfdg—-‘
case, b

The cause is remanded with instruc-tion‘:';‘?
to the trial court to amend its findingg:
fact, conclusions of law and judgmen‘tj.,
accordance with the views hereinf-; ex
pressed. Costs to respondents,

McQUADE, McFADDEN, TAYLO
and SMITH, JJ., concur. ‘.~'.':'J"j

KEY HUMBER SYSTEH

v.
Frank H. THOMAS, Defendant-Respondqu-:éi
No. 9289, A

Supreme Court of Idaho.,
June 7, 1963.

Action for personal injuries and p:‘:op'
erty damage resulting from intersecti_czt}
collision between defendant’s westbound at:
tomobile which was coming from a stop sign,
and plaintiff’s motorbike which was prOCf{Cq;
ing south on a highway to the right of a
southbound automobile as they approacth
the intersection. The District Court, Ni“th‘_
Judicial District, Bonneville County, Henry?
S. Martin, J,, after jury verdict and entryi_'___
of judgment for plaintiff, granted def?”d"
ant’s motion for an order setting aside tfjc
verdict and directing entry of judg”fent M
favor of the defendant. The plaintiff ag"f
pealed.  The Supreme Court, Knudson, g
J., held that questions as to defendant’s neg




?;;ﬁtion of place of use: o~ _ i
Fwateris for imigation, indicate ¢ )age in each subdivision in the tabulation l{-"v(

;tfwaterisusedforomerpurposeiplaceasymboloime(example:DforDor.uJﬁc)
in the comesponding place of use below. Ses instructions for standard symbols.  *

5 TWP | RNG |SEC RE1/4 - NW i1/ SWil SE1/4 Totals
R m,nimn. sxnlzlmﬁ. XEV/R /e ,mn.lsaw. ﬁmlw_m. f&nﬂ- Fsu&lnz'm{mnﬂ- F-n/f- SEI/L
sn | s0E |6 ] 122 1 bl bt | oo o
6 | 39E B6 | la | [ | | 17 | lialss
6N | 40E B1 I 135’?' Igb ‘ .' 25 l7?
R | I | i
- l TR
"o | aoE L 154 267 Lao” L3l 71| 1521 1284 a6l 1 -V | bos s
| b | ] I 1 Y
6N| 40EA 21 | : l | | | Im?ﬂ | | l ¢_|1lvﬁ| 14.4 BS
en| 40E/ 19 | 407}s0 Gt |'M£&M—4§€LA£}E—]&0£L&5” bgo V22
onl a0z | 201307 | 134 | ol od| 2 lLRl 2807 lees (%
ex| 4oe | 30| w?-raaf'—l—erg-l—u?'\ & L gl +l B A |4e?‘ T ego- bis
e s0E] 2] | | | | 1 | [ lao%] 48 sc] 40 60 77
ol 29z | 25 1 4071 48°] 40! 20 1 1 1 1 T T lao”l W5 \ad | dobzo b
I ] [ 1 | R I s S
| | A 1 ot || |
l | 1 1 T %
| || . N
. T et |1
l | | b 1 | [
| T ol b
| | || N | ]
| | T et
| T I e
| 7] T e A s o
1 1 e et RS
T R D s e |
| i R 1 1 | 1 4t
| 1 T rrrrrrrt
| T et
T e |
1 T D A T | f
I I S s A e T

Towl number of acres imicated  2,067.4 .
/f’<ﬁ ,‘) a ’




10._Descgription of place of use: . Exhibit "B"
. . a. ¥ water is for irrigation, indicate';)eage in each subdivision in the tabutation t/\ W, . .
b. If water is used for other purposes, place a symbol of use (example: D for Donscstic)
in the corresponding place of use below. See instructions for standard symboils.
TWP | RNG |SEC NE1/4 B RW 1/4 SW1/4 SE1/4 Totals
v o WE1/4| WW1/74 [SW1/4 |SE1/4 [NET/4 NUW1/4 [SWI/LISEV/G [NEV & {NW1 /6 BWl/L SE1/L|RE1/4 IRWA /4L 1SW1 /4 |SEV/L
7N |44E | 29 _ 4077 407 40%| 40| 4020 P [4057[4074B20 |9
30 | 4039 4035 409 407 40™|40%750%7| 407 40%] 40 4070 40%7) 4035140 354037 |40%5 40 | 57
39 351 37| 35] 29| 39| 37| 40| 4o | #ol| /| #| 39| ¥e| v| ¥0
31 | 40| 407 | 40 | 40 | 40 |40 @O |40 {40 | 40 |40 |40 {40 [0 |40 140 |540 o
& | o l [
28 | 10 |25 : 135 | 3¢
JE F
32 467 4d 407|507 o | 48°| a0 487 40”| 467 507146 hso |4e
6N |44E | 6] 40 [ 40 [40a0% 0¥ [ 403 | | 240
78 |43E | 25 | | 4033 40" 40" 40¥ - heo Mg
26 | 409240 33| 40%{40%0) 3070 3] 3d°| 367 368] 30| 4c®ja0?? | ad®ac|s00 | 5
27 L | |40 |40 | 80
33 | 40409 | 40%0|40% 40706074 | 40%|40Y320 | 3¢
34 | 5073403340407 40| 0™ |ac’®| 48®| 40| 40| 48° 48 6o |60®7 |48 4 ea0  |5m
23] 33| 0| vo| 27| 35| 39| 35 | 70| 35| 33| 29 ‘
35 | 483 la02 |48’ 48] 487} 40" |48 | 40 , 40 (|35 |35 (40 la70  [#3
| 6| | (4071 407|407 48] 4] 189 18° 4¥ | 46 T|s0 " [46° |40 Thaz0 | 22
on |a3e | 1] 157130°%]a0®| 287 46 40"|40?] 407 10”] 1§ 10%110 310
2| 40% 14072 ] 40%| 48] 107 407 50%8] 40%] 30%] 467 187 10 102] | - {a20
| 3| 40]a0 2| 40| 40| 407 46 |ac"] o8] 4d®] 48 487 48] 407 [40"| 351257 |620
on |asE | 3 255 | 46| 15 407 o8| 167 101 571" 200
28 o [ Lo 28 34 . Ho 328 3B [ 7] YO
A 40°%| 40" 40] 40 40 | 40 40 | 40° [a0™ |40° |40 440
S 37| #o | | 27 '
40" 140 tao | 40 - 160
) r3 L - 3
gl | 4d8] 40 530160~ | 46 | 40l ad| 48’1 40 | 48°140 " 40”140~ 510
| Vb| ¢ Yo | ¥#0 o) | #o 40 yo ¢al #ol <0
9l 35%135" 35|35 | 35 | 35 | 35 35" i35 135 |35 |385
10| 20°|40%°| 35° | 3577 10% 140
37| /8 EING | 29 ' 7 7
7| 407 4®*] 40’ [ad®| 18°) 387|207 57| 57| | 71 46%] 40| 487] 40" 200
18] | | 152 1 | 52| 40%40%] 40% 40 170
17| 467] 40*° 4032| aozgl | o 403’[40?‘- 40%9| 40%}4022| 40P 409 480
| e | 407 I R i 80
sl | | ! 212 1 252] 46°] 10%] 130
| 2| | 40°}h0 ?| 40%a0®| | 160
'40‘ o] l do| 20| /o Q§| I
21130 130 30 30 |15 | 15 ! . I ‘ 150
W ——] - 7
| 20| 46740 40 |40 |40 20 |40 |40 [0 fo |40 | 40[ 407[%0 a0 |0 640
| | 19 | { B | | P hogl | | |80
| | | ] T T

Total number of acres irrigated

10,130 (this page)




Jption of place of use:

* water is for imgation, :md‘:cate'_j}eage in each subdivision in the rahulatior?-""‘l]my. -
_ Hwateris used for otherp s, place a symbol of use {example: D for Dt.._.2stic)
in the comresponding place of use below. See instructions for standard symbols. °
TWP | RNG {SEC NE 4 - NW1/4 ‘ SWI1M SE1/4 “Totals
mﬂ" WwnsL Fmﬂ. F:w. NEV/S lm;:. |sm/:. SE1/4 l—mﬂlw‘_lﬂ- Fum lszu:. HE‘II‘{MIL F.nﬂ. Iszm.
su | s0E]6 | 1 et | sl LU 1 1 1 | | - 120 |
ex | 39E b6 | | la 1 1 1 1t 1 laalss
6y | 40E B1 | 145’/ 136 l | | l I f‘ ‘ 25
: l ettt
e l I P I I
x| z0e | 15 1 22271407 | 3¢ 11521 1299344 a8l 1 -1 | bos
T 7 b P b L
oxl aoglonl L 1 i 1 . | | lhes
en| 40E |19 | a0 elec® 401 | 1 | G A 102 10?1 42 hiso
onl el 20 |307] | | 3% || [aleo] %l @l 128657 les
o] a0e | 30 ] a0 |46 Ta0 | 40 | aé/olaoyf\l,,qu’ 1571 &) a0 l 21 1l | hso
6x| 39E | 24 | ] . || Jao”] aclad”| 40 [160
cul a9z | 29 1 60 | 40™1 48 T T 1 1|1 Tad?l 4d®ad™] doho
L .
| | b R
R S T M O s o T
| | | I |
| - |1 I . .
b | LA
l T . T
I || R e |
| S A Y R D
| T T T T T T T e e
T e 1 b
1 bt IS
T N B I
] T T T
| T et
|| T rrrre bl l
TR I A e s I
T T A U N B T
S I T N T S S T 1t
’ Total number of acres imigated 2,067.4 .




