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Comes now the State of Idaho, by and through its counsel of record, and pursuant to
SRBA Administrative Order 1 (“AO1”) and the Idaho Rules of Civil Procedure moves this
Court for an order vacating the July 15®, 2008 hearing on “Idaho Power Company’s Motion
to Strike, or Alternatively, Motion in Limine re: Scope of State’s Motion for Summary

Judgment” (“Motion to Strike™) filed on June 30™ 2008 in this matter, and staying
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proceedings on said motion. In the alternative, the State requests that the Court vacate and
re-schedule the hearing on the Motion to Strike to provide the State sufficient time to brief
said motion.

ARGUMENT

Idaho Power’s Motion to Strike asks this Court to strike two issues that were set forth
in the State’s Motion for Summary Judgment filed approximately seven weeks ago, on May
7% 2008. Because Idaho Power filed its Motion to Strike just fourteen days prior to the
hearing, the State has limited time to respond and in fact must respond by July 8™ two days
after a holiday weekend, which presents great difficulty for the State. If the State had had
more advance notice of the Motion to Strike, it would have been in a position to timely
respond to Idaho Power’s motion.

Given the timing of Idaho Power’s Motion to Strike, the State is unable to adequately
respond to that motion prior to the July 15" hearing. However, rescheduling the hearing will
likely cause a delay in the briefing schedule on the cross-motions for summary judgment.
Rather than delay the summary judgment proceedings any further, tﬁe State proposes that this
Court simply vacate the hearing and sta_y the proceedings on the Motion to Strike until after
the State has filed its affidavit and briefing in support of the State’s Motion for Summary
Judgment on August 1%. As will be discussed beléw, after the State has made these filings, |
the Court and Idaho Power will be in a better position to evaluate the necessity of holding
further proceedings on Idaho Power’s Motion to Strike and its request for additional time for
discovery. Further, if the Court elects to consider [daho Power’s Motion to Strike, the State
will in essence be required to argue the merits of the State’s summary judgment motion

before its summary judgment briefing is due.
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Idaho Power’s motion is an improper attempt to prevent the State from being heard
on its properly filed and presented- “Motion for Summary Judgment on Suberdination to
Ground Water Recharge” (“Motion for Summary Judgment™).! Under Rule 56, the State is
entitled to file and be heard on its Motion for Summary Judgment as the State has framed the
issues, not as Idaho Power would prefer they be presented. The proper means of raising such
challenges to the merits is through briefing on the motion itself, or through a properly filed
cross-motion for summary judgment, not through a preemptive collateral attack that would
essentially deny the State its day in court on its theory of the recharge questioﬁ. Idaho
Power’s objections to the scope and substance of the State’s Motion for Summary Judgment
can and should be articulated in briéﬁng on the motion itself.

This fact underscores another basic flaw in Idaho Power’s Motion to Strike: it is
premature because it is based on Idaho Power’s conjecture about what the State will present
and argue in its summary judgment affidavits and b;ieﬁng. There is little point in reéuiring a
round of briefing and a hearing on such hypothetical questions when the State’s affidavits
and briefing are due to be filed soon.* Questions of whether the State’s Motion. for Summary
Judgment goes beyond the scope of this consolidated subcaée and/or the issues properly

before the Court should be evaluated on the basis of what the State actually presents and

argues, not on the basis of Idaho Power’s speculation as to what the State may argue.3 The

interests of judicial economy and the expeditious resolution of the issues remaining in. this

1

Filed in this matter on May 7™, 2008.
2

The current schedule provides for the parties to file their summary judgment affidavits and briefs on
August 1, 2008. Corrected Order Amending Scheduling Order for Consolidated Subcase 00-92023 (May 28,
2008}. ‘
3 The State will demonstrate in its summary judgment brief (and, if necessary, in'a separate brief on the
merits of Idaho Power’s Motion to Strike) that Idaho Power is entirely incorrect in argiing that the State’s
Motion for Summary Judgment presents matters issues outside the scope of this consolidated subcase and/or the
issues properly before the Court at this stage of the proceedings.
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proceeding are not served by engaging in a separate round of briefing and an additional
hearing on questions that are integral to the cross-motions for summary judgment and will be
fully addressed in brieﬁng on the merits. |
For similar reasons, vacating the hearing on the Motion to Strike and staying further
proceedings oﬁ it pending the Court’s consideration of the upcoming cross-motions will not
prejudice either party. Idaho Power will still have the opportunity to argue that the State’s
motion goes beyond the scope of these proceedings aﬁd]or demonstrate what aspects of the
State’s affidavit justify allowing additional time for discovery under Rule 56(f). Indeed,
staying the Motion to Strike will put Idaho Power in a better position for these purposes
because the Corrlllpény will be able to point to the State’s actual affidavit and brief to ar.gue.
‘the Motion to Strike.
Idaho Power’s Motion to Strike circumvents the procedures established by the Idaho
Rules of Civil Procedure, attempts to prematurely argue the merits of the State’s summary
judgment motion, is fundamentally speculative. Further, staying the Motiqn to Strike will
not prejudice either party. These are more than sufficient grounds for vacating the hearing
and staying the proceedings on the Motion to Strike. Should the Court determine, afier
considering the parties’ summary judgment briefing, that additional briefing is necessary on
the Motion to Strike, the Court can so order.
In the event the Court elects to consider Idaho Power’s Motion to Strike before the
State ﬁies its summary judgment affidavit and briefing, the State requests that the Court at
least re-schedule the hearing to allow the State to adequately respond to the Motion to Strike,
and also to allow the Court to consider a motion to compel the State will need to file in light

of Idaho Power’s responses to the State’s discovery. Idaho Power has refused to produce
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documents on those issues it now seeks to preclude through the Motion to Strike. The
motion to compel will focus on Idaho Power’s refusal to produce those documents.
CONCLUSION

For the reasons set forth herein, the State respectfully requests that the Court vacate
the July 15" hearing on Idaho Power’s Motion to Strike, and also either stay further
proceedings on the motion pending the Court’s consideration of the parties’ cross-moﬁons
for summary judgment on recharge issue, or re-schedule the hearing for a later date. -

The State requests oral argument on this motion and has filed a corresponding motion
to shorten time.

DATED this 3™ day of July 2008.

LAWRENCE G. WASDEN
Attorney General

STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division

KARL T. KLEIN
MICHAEL C. ORR
SHASTA KILMINSTER-HADLEY
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3™ day of July 2008, I caused to be served a true
and correct copy of the STATE OF IDAHO’S MOTION TO VACATE HEARING AND
STAY PROCEEDINGS ON IDAHO POWER COMPANY’S MOTION TO STRIKE, OR
IN THE ALTERNATIVE, TO RESCHEDULE THE HEARING to the following parties by

the indicated methods:

Original to Clerk of the SRBA Court

253 Third Avenue North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

Idaho Power Company
Represented by:

James C. Tucker

P.O. Box 70

1221 W. Idaho

Boise, ID 83707

Idaho Power Company
Represented by:

- James S. Lochhead

Adam T. DeVoe

Mark J. Mathews

Michael A. Gheleta

Michelle C. Kales

Brownstein Hyatt Farber Shreck

410 17" Street, Ste. 2200

Denver, CO 80202-4432

Idaho Power Company
Represented by

. John K. Simpson

Shelley M. Davis

1010 W. Jefferson, Suite 102

Boise, ID 83701-2139

[ ]U.S. Mail

[ ] Hand Delivery .

[ ] Certified Mail, Return Receipt Requested
[] Overnight Mail

[X] Facsimile: 208-736-2121

X U.S. Mail

] Hand Delivery

[] Certified Mail, Return Receipt Requested
[] Overnight Mail

[ ] Facsimile: 208.388.6935

E-mail: jtucker2@idahopower.com

U.S. Mail

[ ] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
] Ovemnight Mail

[ ] Facsimile: 303.223.0904

X E-mail: MGheleta@BHFS.com

X U.S. Mail

'[_} Hand Delivery

[ 1 Certified Mail, Return Receipt Requested

L] Overnight Mail

[ ] Facsimile: 208.344.6034 -

E-mail (pleading only): jks@idahowaters.com,
smd@idahowaters.com
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TDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

" Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83720-4449

United States Department of Justice

Environment & Natural Resources
Division

550 West Fort Street

MSC 033

Boise, ID 83724

Randall C. Budge

Candice M. McHugh

Racine Olson Nye Budge & Bailey,
Chartered

P.O. Box 1391

Pocatello, Idaho 83204-1391

Josephine Beeman
Beeman & Associates, P.C.
409 W. Jefferson Street
Boise, Idaho 83702

[]U.S. Mail

(] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
(] Overnight Mail

[] Facsimile:
Statehouse Mail

[ U.S. Mail

[ ] Hand Delivery

[] Certified Mail, Return Receipt Requested
[_] Overnight Mail

[ ] Facsimile:

Not Applicable

U.S. Mail

[ ] Hand Delivery

[_] Certified Mail, Return Receipt Requested
[ ] Overnight Mail

[ ] Facsimile:

U.S. Mail
[ ] Hand Delivery
[] Certified Mail, Return Receipt Requested

-] Overnight Mail

[ ] Facsimile:
E-mail: cmm(@racinelaw.net

X U.S. Mail
[} Hand Delivery
[ ] Certified Mail, Return Recelpt Requested

] Overnight Mail

[ ] Facsimile:
Xl E-mail: : jo.beeman@beemanlaw.com

$rEVENL. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division
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