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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE f,, ”

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS /

In Re SRBA ) Consolidated Subcase No.: 00-92026
)
Case No. 39576 ) ORDER DECONSOLIDATING
) SUBCASE (0-92026 AND ORDER OF
) RECOMMITMENT TO SPECIAL
) MASTERS
)
L

BRIEF PROCEDURAL BACKGROUND

The detailed procedural background leading up to the consolidation of the issues
in this proceeding is set forth in this Court’s October 22, 2007, Order Separating and
Consolidating Common Issues from Subcases in “Exhibit A” on Remark Regarding
Subordination of Hydropower Rights based on “Historical Practices”. . . .

On April 10, 2008, the Idaho Department of Water Resources (IDWR) filed
Supplemental Director’s Reports explaining the basis for the recommendation of the
“historical practices” subordination remark for hydropower claims 1-217, 1-218, 1-2064,
1-2068, 1-4024, 1-4025 and 1-4054. On May 19, 2008, IDWR filed a Supplemental
Director’s Report for hydropower claim 63-367.

After all Supplemental Director’s Reports were filed the Court required the
parties to file a statement of common issues identifying which specific issues, if any, the
parties asserted could be more efficiently decided in a consolidated proceeding as
opposed to being heard in individual subcases before the special masters. The United
States presented the following issue:

‘Whether the priority of a water right can be subordinated to either existing
or future water rights on the basis that the right holder has not placed a
delivery call against junior water right holders over a certain period of
time.
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Idaho Power identified the following issue:

Other than legal abandonment or forfeiture, can historic practice regarding

use or administration of a water right, including the absence of a call in the

past, deny a party’s right to enforce a senior priority?

Various irrigation districts jointly concurred with the common issues as presented by the
United States and Idaho Power. The State of Idaho, the Ground Water Districts and the
City of Pocatello opposed proceeding further on a consolidated basis.

A status conference was held on June 17, 2008, for purposes of determining how
to proceed on the issue.

II.
DISCUSSION

The Court has reviewed the Supplemental Director’s Reports and listened to the
arguments and representations of counsel. The Court concludes that hearing the issues as
framed would not further the goal of judicial economy because the underlying bases for
IDWR’s recommendations are fact specific. For the reasons discussed below any
decision by this Court on the legal issues as framed would have little application without
a developed factual record and therefore would not expedite the process. However, in the
context of this Order, the Court can both provide guidance to the special masters as well
as address some of the concerns raised by Idaho Power and the United States.

The parties opposing proceeding on a consolidated basis argue that IDWR’s use
of the term “historical practices” was not intended as a separate new legal doctrine in
support of the subordination recommendation. Rather, that the term was used as a
uniform general term for encompassing legal doctrines such as waiver, estoppel, laches,
forfeiture, abandonment, etc., all of which have recognized application tc water right
claims. After reviewing the Supplemental Director’s Reports this Court is in agreement.

The Court notes that the use of the term “historical practices™ has been used to
support the inclusion of a general provision describing how affected rights were to be
administered for purposes of avoiding future controversy where water rights were
administered differently than as prescribed by law. State v. Idaho Conservation League,
131 Idaho 329, 955 P.2d 1108 (1998); State v. Nelson, 131 Idaho 12, 951 P.2d 943
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(1998). However, theses cases did not hold that “historical practices” was a separate
legal basis for modifying existing rights and requiring that the historical method of
administration be continued. Rather the cases dealt with whether including a remark
describing the method historical practices of administration met the criteria for a general
provision. The cases did not involve substantive challenges to the historical method of
administration. The Court does not view the cases as having application to the instant
matter. Presumably, if historical practices of administration, without a supporting legal
doctrine, were to be controlling a significant purpose of the adjudication would be
undermined.

In an effort to address the concerns raised by Idaho Power and the United States
over the use of the term “historical practices”, as well as provide guidance to the special
masters, this Court will hold the parties opposing consolidation to their position that the
use of the term “historical practices” was used to uniformly describe recognized legal
doctrines by precluding the parties from asserting such a legal theory before the special
masters. In hindsight, confusion may have been avoided by simply recommending the
subordination remark without the “historical practices” language. Objecting parties then
could determine the underlying basis for the subordination recommendation through a

Supplemental Director’s Report.

THEREFORE, based on the foregoing, the following are hereby ordered:

1. Consolidated Subcase No. 00-92026 is deconsolidated.

2. The subcases listed in Exhibit A are recommitted in their entirety to the
respective special masters for proceedings on the objections consistent with the

conclusions contained in this Order.

DATED: _1oly \, 2ee

'T\ |

\

/
JOHN M. MELANSON
Presiding Judge
Snake River Basin Adjudication
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EXHIBIT &
Subcase Nos:

01-00217
01-00218
01-02017
01-02032
01-02046
01-02064
01-02068
D1-04024
01-04025
$01-04054
01-10382
01-10383
01-10531
01-10532
37-00507
37-00856
37-02128
37-02471
37-02472
37-02778
37-02780

37-04147
37-04241
37-07754
37-20709
37-20710

63-00367

(Subcase list: 92-26EXA )
6/30/08
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CERTIFICATE OF MATLING

I certify that a true and correct copy of the ORDER DECONSOLIDA
SUBCASE 00-5%2026 AND ORDER OF RECOMITIMENT TO SPECIATL, MASTERS
was mailed on July 01, 2008, with sufficient first-class postage

to the following:

KING HILL IRRIGATION DISTRICT
Represented by:

DANIEL V. STEENSON

455 S THIRD ST

PO BOX 2773

BOISE, ID 83701-2773

Phone: 208-342-4591

IDAHO POWER COMPANY
Represented by:

JAMES C TUCKER

IDAHC POWER CO

PO BOX 70

BOISE, ID 83707

Phone: 208-388-2200

IDAHO POWER COMPANY
Represented by:

JOHN K SIMPSON

1010 W JEFFERSON, STE 102

PO BCX 2139

BOISE, ID 83701-2139

Phone: 208-336-0700

CITY OF PCCATELLO
Represented by:
JOSEPHINE P BEEMAN
409 W JEFFERSON ST

BOISE, ID 83702
Phone: 208-331-0950

IDAHO POWER COMPANY
Represented by:

MICHAEL A GHELETA

BROWNSTEIN HYATT ET AL

410 17TH STREET, SUITE 2200

DENVER, CO 80202

Phone: 303-223-1100

STATE OF IDAHO .
Represented by:

NATURAL RESCURCES DIV CHIEF

STATE OF IDAHO

ATTORNEY GENERAT'S OFFICE

PO BOX 44449

BOISE, ID 83711-4449

IGWA INC
Represented by:
RANDALL: C BUDGE
201 E CENTER, STE A2
PO BOX 1381
POCATELLC, ID 83204-139%91
Phone: 208-232-6101

A & B IRRIGATION DISTRICT

BURLEY IRRIGATION DISTRICT

FALLS IRRIGATION DISTRICT
Represented by:

RCGER D LING

615 H ST

PO BOX 396

RUPERT, ID 83350-03%6

Phone: 208-436-4717

MILNER IRRIGATION DIST

NORTH SIDE CANAL COMPANY

TWIN FALLS CANAL COMPANY
Represented by:

TRAVIS L. THOMPSON

113 MAIN AVE W, STE 303

PO BOX 485

TWIN FALLS, ID 83303-0485

Phone: 208-733-0700

USDI BUREAU OF RECLAMATION
Represented by:

US DEPARTMENT OF JUSTICE

ENVIRONMENT & NATL' RESOURCES

550 WEST FORT STREET, MSC 033

BOISE, ID 83724

MINIDOKA IRRIGATICON DISTRICT
Represented by:

W KENT FLETCHER

1200 OVERLAND AVE

PO BOX 248

BURLEY, ID 83318

Phone: 208-678-3250

AIDRICH BOWLER LIVING TRUST
C/O PETER A BOWLER
555 RIVER RD #3
BLISS, ID 83314
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(Certificate of mailing continued)

ATDRICH BOWLER
HC 60 BOX 1110
BLISS, ID 83314

REMARK REGARDING SUBORDINATION
OF HYDROPOWER RIGHTS BASED ON
"HISTORICAL PRACTICESH

DIRECTOR OF IDWR

PO BOX 83720
BCOISE, ID 83720-0098

2 7/01/08

/S/ JULIE MURPHY

Deputy Clerk



