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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA, Subcase No. 63-3618
(Lucky Peak Reservoir)
Case No. 39576
SECOND SUPPLEMENTAL AFFIDAYIT OF
SCOTT L. CAMPBELL IN SUPPORT OF
PIONEER’S AND SETTLERS’ SUR-REPLY
MEMORANDUM

State of Idaho )
) ss.
County of Ada )

SCOTT L. CAMPBELL, being first duly swom upon oath, deposes and says:
1. I am an attorney duly licensed to practice law in the state of Idaho and I
am the attorney of record in the-above-captioned matter for Pioneer Irrigation District

(“Pioneer™) and Settlers Irrigation District (“Settlers”) (collectively hereinafier the “Districts™).
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I have knowledge of the files pertinent to this matter and I make this affidavit based upon
personal knowledge, information and belief.

2. Appended hereto as Exhibit A is a true and correct copy of cited portions
of Volumes I and II of the transcript of the Deposition of Robert J. Sutter, taken on March 28,
2008 and April 16, 2008, in Boise, Idaho.

Further your affiant sayeth naught.

== SNMRNE

Scott L. Campbcll

SUBSCRIBED AND SWORN to before me this I i" day of June, 2008.

NQTARY PUBLIC FOR JBAH
Residing at V@ﬂ(& ML
My Commission Expires __ 10 / [0 f =2

arrgpapgattW
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CERTIFICATE OF SERVICE

THEREBY CERTIFY that on this 5’Z%k—day of June, 2008, I caused a true and
correct copy of the forcgoing SECOND SUPPLEMENTAL AFFIDAVIT OF SCOTT L. CAMPBELL IN
SUPPORT OF PIONEER’S AND SETTLERS’ SUR-REPLY MEMORANDUM to be served by the
method indicated below, and addressed to the following;

Albert P. Barker

BARKER ROSHOLT & SIMPSON
1010 W. Jefferson, Suite 102
Post Office Box 2139

Boise, Idaho 83701-2139
Facsimile (208) 344-6034

Daniel V. Steenson
RINGERT CLARK CHTD.
455 8, Third Street

Post Office Box 2773
Boise, Idaho 83701-2773
Facsimile (208) 342-4657

S. Bryce Farris

RINGERT CLARK CHTD.
455 8. Third Street

Post Office Box 2773
Boise, Idaho 83701-2773
Facsimile (208) 342-4657

Jerry A. Kiser

STOPPELLO & KISER

620 W, Hays Street
Boise, Idaho 83702
Facsimile (208) 336-1027

Natural Resources Division Chief

STATE OF IDAHO ATTORNEY GENERAL’S QFFICE
Post Office Box 44449

Boise, Idaho 83711-4449

Facsimile (208) 334-2530

{X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

{ ) Overnight Mail

( ) Facsimile

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( )} Overnight Mail

( ) Facsimile

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(Xy U.S. Mail, Postage Prepaid
( ) Hand Delivered

{ ) Overnight Mail

( ) Facsimile
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Shelley M. Davis

BARKER ROSHOLT & SIMPSON
1010 W. Jefferson, Suite 102
Post Office Box 2139

Boise, Idaho 83701
Facsimile (208) 344-6034

Environment and Natural Resources Division
UNITED STATES DEPARTMENT OF JUSTICE
550 West Fort Street, MSC 033

Boise, ID 83724

Director

IDAHO DEPARTMENT OF WATER RESOURCES
322 E. Front Street, 6th Floor

P.O. Box 83720

Boise, ID 83720

Facsimile (208) 287-6700

Erika E. Malmen

PErkINS COIE LLP

251 East Front Street, Suite 400
P.O. Box 737

Boise, [D 83702-7310
Facsimile (208) 343-3232

Susan Thomas

Deputy Prosecuting Attorney

Civil Division

ADA COUNTY PROSECUTOR'S OFFICE
200 West Front Street, Room 3191
Boise, Idaho 83702

Facsimile (208) 287-7719

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( } Ovemnight Mail

( ) Facsimile

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) U.S. Mail, Postage Prepaid
( Y Hand Delivered

( ) Overnight Mail

{ ) Facsimile

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

(X) U.S. Mail, Postage Prepaid
{ ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

COURTESY COPIES

David W. Gehlert
DEPARTMENT OF JUSTICE
General Litigation Section
1961 Stout Street, 8th Floor
Denver, Co 80294

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile
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Lorna K. Jorgensen (X) U.S. Mail, Postage Prepaid

ADA COUNTY PROSECUTOR 'S OFFICE ( ) Hand Delivered
200 West Front Street, Room 3219 { ) Overnight Mail
Boise, Idaho 83702 ( ) Facsimile

Aﬂwew

Scott L. Campbell
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRKEBA, )

7 ) Subcase No. 63-3618
Case No. 39576. ) {(Lucky Peak Reservoir)
)
)

DEPOSITION OF ROBERT J. SUTTER

Volume I

(Pages 1 through 143)

Law Offices of
Moffatt, Thomas, Barrett, Rock & Fields, Chartered
101 South Capitol Boulevard, 10th Floor
Boise, Idaho 83702

Friday, March 28, 2008
Beginning at 9:00 o'clock a.m.

QnA COURT REPORTING

Lori A. Pulsifer, CSR, RDR, CRR

Idaho Certificate No. 354

PMB 219, 111 Broadway, Suite 133

Boise, Idahc 83702-7200

E-mail: realtimeqna@msn.com
(CoPY) Telephone: (208) 484-6309

Deposition of Robert J. Sutter {(Volume I)

Exhibit A
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5 29 represent the Boise River storage allocatices.

I T necke a change in the progran, whether it be minor
or wiatever, T would sometires put the date w on top.
I'm not sure shy ¥ chose to pat this date. I don't
recall.

0. In comparing Exhibit 28 with-that portien of
Exhihit 29, sopacre changed it back to “Tacky Peak," 25
opposed bo "Yocky Peak;" is that corvect?

A Correct,

Q. Did you make that change back

A Idon't recall,

¢ And then there is a referance, agiin, "RIS-fme
1997 Do you-see that? '

A Yes.

Q. Aod below that it says,. "Medified, (AR-Octcber
1938." Do you see that?

A TYes,

Q. Doy keow what that means?

A "CAK" stands for Cheryl -~ I'm not sure wat
her middle reme vas — Kraver. She was a part-tine
enpioyee at that ting, This would indicate thet she
ke ‘scme change in the program in Octeber of '93,

Q. Just 50 I widerstand — well, before T ask that
question, let m go to yor affidavit; if T ooild,
Behibit 27. 1 think it has been marked. Do you have
that docrent? ‘

37

B Yes,

0. Onpxe? of Exhihit 77, pacagrach 2, it
indicates, in the first line — and X will read this
into the record ~ "In 1986, T déwalopad the Boise River
Yater Right Accounting computier: program {hereafter
called the "Accounting Progras') and the Bolse River
the "Allocations Progran') for the Boise River."

Did I read that cormactiy?

A Yes,

Q. From that statesent; T-understand that to mean
that., in 196, you developed the first computer prograns
which are-veflected, in part, by Bxhikits 28-and 207 Is
that a correct omclusion for me to read?

A Mo

Q. ii_y_ mwt?

A, Bétdbits 26 and 29 are galy the Boise River
storage allecations program.and not the-water right
account ing program:

Q- ALl vight. So 28 and 29 reflect the

A Yes.

Q. S0 does oy stateoent hold true with respect fo
Exhibit 29, relative to the allocations progran? Does

38
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conpater program which you developed in 10867

Bhat do you mean by "represent™

Well, this is a print-out?

Yes.

So the actuzl progem 1s in the compirter?
Yes,

The program you developed is in the cmputer;

2 FE 0 o e

correct?

A Yes,

Q. This coonent, Bxhibit 29, is & representition
of what is in the computer; oorzect?

A, Yes.

0. That is why I say “representation.”

A, Tt is the same as a — it is a program of the
same name. It is ot exactly the same because the
carpter program. is & dynadic tool for vhich
eodifications are rade several times in onder to
ancrmplish the correct storage allocations on the Boise.
S0 the statements won't be exactly the s@e, but it is
the same function and the same. named program.

Q. Iukerstand. I think T'wderstand: So what
You ate saying is. that Bxhibit 29 reflects the
Tepresentation a5 it existed at a perticulsr point in
time; is that correct?

A Yes.

39

0. Bhibit 29 represents the representation of the
progran for allocations in apracimtely 2002, in dure,
vhen you retined; is that corvect?

A Yes.

Q. AL right. And BXhibit 28 represents the
allocations program corrently; is that correct?

A, Yes.

Q. ALl xight. So I woudd like to ask you, ¥
the Department of Water Resources, as- far as-you kiow,
that represent the allocations progran that you
developed in 19867

A T'don't think that the exact program-exisks
that was used in 1996,

Q. Are thare any documedits. that reppesent. the

“progra that was prepared by you-in 15867

A The aitpit from the program showing the storage
allocations that exist.

¢ Znd what do you sean by “the-cutput!’?

B, The teble vhich shows the reservoir Fill, the
space allocations that were. In existence at that time,
the carry-over from the previcus: year, -and the
dizposition — the £ill of — the rew fill of that
space, the vater that wasrused by the varicus

entitlarents, and the carry-owmr for the next yedt,
440

. X |
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0. 5o you were describing the Fleod Coatrol
Hanial?

A TYes. Theyuse the murves in the Elood Control
Yaml, You know, it is quite professicoally dwe. If
a mistake it mede, it's becguse of statistical
forecasting procedures. It's: sob because somshody
actually was wrong. That was my point, sir.

Q. I understand, I think, The next serbence in
peragrh § veads, "If the "wdcoomtsd for' storage is
less than the storage released for flood control, this
shortfall §s tered the *Exilore to refill due t5 flood
omtrol, "

Is that phrase; “failuie to £ill due'ts flood
contral,” a tem that is reflected in your prograzs?

A .

Q. So shere does it come Fron?

A.  Agin, that's a tem that we coined in the
Urper Snake when similar things hajpined theré. Hhen
the unaccounted-for storage was less than the storage.

1 released for flood control — thase exact words dre ot

used in the program, but it vas & tem that we used

} between professioals that operated the reserynirs to

describe this difference in — yeah, -the difference.
Q. Is that term vsed in the Boise River

133

Watermaster's Jomal Report?

A HNo.

Q. Is it usd or coomented soieplacy: intemally
vithin the Depactuent. of Water Resouross with regard to

each year?

A It could only'be fourd in vorksheets.

Q. So it is rot an official tem?

A It ismet official.

Q. Is this caloulation — exouse o - not
“caloulation.” I3 this tem 2 term that was utilised
wen you were at the Depertient to calolate 1 specific

A, Tes.

0 3nd what e was caliolated relating to this
phrase?

A, Tt would be different for each year inséith
there was a failure to fi1). It woudd ceperd upon that
particular year,

Q. Andas part of your preparation for teday's
deposition or as part of ‘yoir preparation. of the.
affidavit, did yon condict any evaliation of the years

“where the failure to refill dw to flood cntrel aomt
was callenlated and 2 Eiqure vas derivad?

A e '
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§. For which years did you do that?

A, I came up with the years 1996, 1988, 1993, angd
1999,
Q. And o you bave amxmts that are related to

those years?

A, These amounts are reported in Mary Mellem's
Affidavit, and T checked those, I o't have those. 7
Just —

Q. Wel}, Jet's look at her affidavit. I think
that is-Bdihit 2, if T an oot mistaken,

¥R, GEHEERY: At one poirt you asked Bob to
hold on o it.

T WIDESS: T probshly didn't give it back to
you. Is this it? I've got something on the beck there
that's not supposed to be there.

BY MR. CAMFEEIL.:

Q. Po. I thirk it ispartof it. Identify, if
youwould, please; the portion of that affidavit that

A Ckay. It would be page 4, the table at the
top.

Which figuras?
The 1269, '93, and '99 values,
‘93 — I amsorzy,
In 1989, it was 126,473; in 1993, it was
135

Fdl = B =

15,372; and in 1989, it wes 6,968,

0. -Just so T am following you, you are saying,
then, thatyou calculated oot the failure to £} die to
flood control atount-ini 1589 a5 befng 126,473 acre-feet?

a,  Correct.

Q. 2nd the sawe with reqand to 1993, it was 15,372
acre-faat?

A (Oobrect.

Q. And in 1999, the amount was 6,968 acre-feet?

A Correct.

Q. bid you d anything o verify the axxuts in
years ‘72, 15, V76, or I

R T.did not.

Jod, Mr. Sutter, what-aboot 19862

That W35 a year ~— I looked at the 1986 report.
#hich zeport?

. The.Watermaster Regort for 196, I was fairly
certain it was a flood control year, and 1 think there
was 2 SLight drount that was not refilled. Ft's an

b

P s

4

- additional year that Mary Mellemd-did not have.

Q. Do'you recall the amunt of the failure to
£112
A Tdo't. Tt sas gmil.
Q. By "wmll," & you pen 2 coiple thousind
acre-fest? .
136
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CERTIFICATE OF WITNESS

I, ROBERT J. SUTTER, depose and say the following:

That 1 am the witness in the foregoing deposition transcript, Velume |,
consisting of pages1 through 143;

That | have read said deposition transcript and that | know the contents
thereof;

That the questions contained therein were propounded to me; and
That the answers contained therein are true and-correct except for
any changes that | may have listed.on thé Change Sheet attached hereto.

DATED AND SIGNED this 2.{_day of _ 'ﬁ'fﬁz_xa_.

e

ROBERT]J. SUTTER
SUBSCRIBED AND-SWORN to before me this 27 “day of

2008.

__2008.

T i

Notary Pubfic in and for the
County of At
My commission expires:

Lt ber 17 20y
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IN THE DISTRICT COURT OF THE FIFTH JUDPICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS Fi
¥
In Re: SRBA, )
) Subcase No. 63-3618
Case No, 39576. ) (Lucky Peak Reservoir)

)
)

DEPOSITION OF ROBERT J. SUTTER

Volume II

(Pages 144 through 262)

Law Offices of
Moffatt, Thomas, Barrett, Rock & Fields, Chartered
101 South Capitol Boulevard, 10th Floor
Boise, Idaho 83702

Wednesday, April 16, 2008
Beginning at 1:10 o'clock p.m.

OnA COURT REPORTING
Lori A. Pulsifer, CSR, RDR, CRR
Idaho Certificate No. 354
PMB 219, 11l Broadway, Suites 133
Boise; Idahoe 83702-7200
E-mail: realtimegna@msin.com
{(ELECTRONIC COPY) Telephotie: (208) 484-6309

ey

Deposition of Robert J. Sutter (Volume II)
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Page 145} Page 147
1
APPEARANCES 1
: FOR PIONEER IRRIGATION DISTRICT AND 2 INDEX OF EXAMINATION
3 SETTLERS [RRIGATION DISTRICT: 3  Deponent's Name Page Number
5, fariens e
¢ Atmesiw 4 ROBERTJ. SUTTER
5 N eLos, CraRTaRED O 5 Further Examination by Ms. Martens . . . . 149
¢ iaahCoptel B 6 Examination by Mr. Farris. . . ... ... 237
Bpite, [dsho §3708 ; inafi ) ;
; Phtee (a08) 503000 7 Further Examination by Ms. Martens . . . . 259
Fax; (208) 385-5184 8
8 E-mail: com . *
" "FOR, THE EURBAU OF RECLAMATION: 9 * ¥
Mr. David Wi Geblert
10, Astistant United Sutes 10
UNITED STATES DEPARTMENT OF JUSTICE 11
Tl 196 Stou Sereet; §th Floor
Peaver, Colorado 30294 12
12 thone: (103) 844-1385
Fix: (303)844-1350 13
73 Exail: david gehl gov §
14 FOR NAMPA AND MERIDIAN [RRIGATION. DISTRICTS: i4
M. S. Bzyccl-'m
15 Aoy af Law 1_5
RINGERT CLARK, CHARTERED 16
15 455 South Third Suges
_ Boisc, Waho 83701 oy
) Bhere: (208) 3424581 ;
Fu. (m; 385-4657 18
18 7: bryce@ringertlark.
] F()RAD e 19
Ms. Loma K. Jorgmsm
29 Progecuting Atomiey 20
ADA GOUNTY PROSECUTING ATTORNEY'S OFFIGE
21 200 West Front Strest 21
Huite 3191 +2
F¥3 TRoise, Tdaho 83702
Phose: {204) 282-7700 53
33 Fax: (20 287-7719
E-mail: lforgensengdadaweb.net 24
24
25 25
Page 146 Page 148§
1 1 INDEX OF EXHIBITS '
2 APPEARANCES 2 Exhibit No, Page Marked
(conﬁnuéd) 3 ‘(Exh'bu Nos; 1 through 35, inclusive, having becn
3 ’ previously-marked for idensification, ate incotporated
& FOR BOISE PROJECT BOARD OF CONTROL: il o S
Mr. Paul L. Amington " RobertJ. Sutter and. David Gehlert
5 Attorney-at Law § re: drafls of the )
BARKER ROSHOLT & SIMPSON, LLP Affidavit of Robert Suiter 150
§ 113 Main. Avenue West 7 _
Suite 303 Exhiit No, 37 “Review of Boise River Fiood
7 Twin Fails, [dahe 83301-6167 ] Céntrol Management,” i
B Plione: (208) 733-0700 5 {:g“ Dm‘s‘ﬁ;‘;}ﬁ ater [*
8: Fax: (208) 735-2444 November 1974 157
E-miil: pla@idahowaters.com 1¢
9: Exhibit:No. 38 Reply Bricf In Support of the
10 31 Uhited States’ Motion fir Summary
Ll Ll Judgment, prepired by David Gehlert,
12 2 dated Febryary 14, 2008 220
13 13 ExhibitNo. 3% Junoe-miil for bsatter@ijune-com
ia printed o Thursday; Fébruary 21,
15 14 2008, 11:22am., re; Affidavit
ig ) of Mity Mellema 259
& 15,
17 18 ke
18 17
19 18
20 19
21 20
:
23 33
24 54
25 25

2 (Pages 145 to 148)

Deposition of Robert J. Sutter (Volume TI)
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Page 167§

1 A, Iwas either Mr. — it was either Jerry Grege, 1 Memorandum of Understanding betvreen the Corps of
2 Gail McGarry, or David Gehlert: 2 Enginecrs and the Buresu of Reclamation for operating -~
3 Q. Soif ! understand you carréctly, you took her 3 for thie existing Water Control Manual at that time,
4  affidavil and you deleted oul the content that she had 4 ‘He had explained to me that, as a result of
5 included and drafted your own content? 5  that Memorandim of Understanding, the imigation
6 A. Yes, &  districts had signed contraéts with the Bureau of
7 Q- And how long, approximately, did that take for 7 Reclamation, subsequent to that Memorandum of
8  youto complete? 8  Understatiding, agreeing to the terms of that. As{
9 MR. GEHLERT: Tara, can you clarify? Aré you 9 recall, [ asked to seé that.
10 talkingabout the first draft or the whole affidavit? 10 Q. You received it electronically?
11 MS. MARTENS: Yes, the first draft. 11 A Yes.
12 THE WITNESS: [ would say, five or six hours, 12 Q. 1assume there was some sort of message
13 BYMS. MARTENS: 13 attached to it?
14 Q. So.thisall ocourred within the same day? 14 A, Yes.
15 A. Tcould go back and check my records, but | 15 Q. Andwhat did the méssage say, if you can
16  think it was ail in the same day. 16 recali?
17 Q. While you were drafting your affidavit, did you |17 A Tthink it was-something like, "Here is the
18  haveany discussions with anybody about the content? |18 1954 contract.that we talked about.”
19 A, Which do yau have as-the last three pages? ig Q. Didhe ask-you to review it?
20 Q. Itends with Paragraph No. 6. I think it is 20 A. No.
21  the onlyone that only has six paragraphs. 21 Q. Did you review it?
22 MR. GEHLERT: This one-was the first draft of |22 A. Tbriefly reviewed if, yes.
23 the lastthrec pages. My numbering may have confused |23 Q. And what portion of the contract did you
24 you 24 review? :
25 THE WITNESS: No, I did not. 25 A. The two portions — there were tivo - as I :
3
Page 168’ Page 168
1 BYMS. MARTENS: 1 recall, thers were two paragraphs. There was a
2 Q. No discussions with anyone? 2 Paragraph A and a Paragraph B.in.that contract which
3 A. No. 3 discussed the fill oFi irrigators' space under conditions
4 Q. IfLlook at the next draft, which I'believe, 4  of having LuckyPeak Reservoir present.
5 iffam rewewmg the records correctly, came from you, 5 Q. Anddid yon understand that those provisions
6 dated February 6, 2008, with an e-mail — 6  were guarantees.made to the irrigation districts by the
7 A Okay. 7  Burean of Reclamation?
8 Q. ‘I want to talk to you a little bit about the 8 MR. GEHLERT: Would you like to look at the
9 g-mail first. You thank the sender for-- I think 9 contract?
10 something was sent to you, anyway, which T-am not sure 10 THE WITNESS: Could you rephrase that?
11 thatyou have. You say, "Thanks for the [954 contract.” 11 BY MS.MARTENS:
12 Didyou receive a contract from 19547 12 Q. Yes. Did youunderstand tha( Paragraph 7 -1
13 A. Yes. 13 will represent to'you it is Paragraph'7 because you
13 Q. 'When did yowreceive that contract? 14  reference thatin'yourelectronic mail.
15 A. That would have been sometime between February |15 A. Yes.
16-  2nd and February 6th. ‘16 Q. Did youundeistand that that represénted a
17 Q. You have not produced that document or any 17  guarantee bo theirrigation districts made by the Bureau
18 comrespondonce that came with that docustient: cortect? 18 of Reclamation?
19 A. Mo, Lhave not. 19 MR. GEHLERT: And before Mr. Sutter answers the
20 Q. Did youreceive it elccu'omcally or-in paper 20 question - and you can angwer it — I will just object
21 format? 21 on'the basis that Mr. Sutter is nbt being offered asa
22 A, Electronically. 22 witngss to interpret the cofitraéts..
23 Q. ‘What was the purpose of your receipt of that 23 THE WITNESS: I understood thatto-be a
24 contracl? ‘24 provision in a-contract that was signed by both the-
25 A. Mr Gchlert and I had dmcussed thc 1953 25 rmgators and the Bureau of Reclamauon. T dm riot sure
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Page 169 Page 171
1 whatwe would be guaranteeing. [ can't speak to any i Q. Were any provisions, other than the provision
2. puarantes, 2 that allowed for the three reservoirs to be operated as
3  BY MS.MARTENS: 3 asystem, considered for purposes of creation of the ,
4 Q. Inyour c-mail, you indicate that you believe 4 Allocations and Accounting Programs? E
5  that the confract may have been relevant priorto 1985. 5 A. Possibly. I'would have to read the Agreement
6  Whatis your basis for that comment? &  over, stateivent by statement, to sec if any of it was
7 A. In 1986, we instituted the Water Right 7 included in the accounting. ¥'m sure there are portions
8  Accounting Program and the new Allocations Programand | 8  of it that are, but T don't know. I would have to read
9  revised the way that the system fill and system use of 9 it
10  storage water was accotixited for. 10 Q. And I guess that that question is sort of
11 Priorto that, I am niot familiar with the exact 11 problematic to me, in other words, that you do 16t seem
12  procedures that the watermaster used fo allocate 12 to kniow -- let mé ask you this. Before you created the
13 storage. Thatisthereason | said that, prior to 1985, 13 Allocations and the Accounting Prograrns, did you review
14 [couldn't speakto the exact procedures. 14 the 1953 Agreement?
15 Q. Forpurposes of creating the Accounting and 15 A. How soon before?
16  Allocations Programs that you reference in this 16 Q. Afany time?
17  pafagraph, wis any validity given to thiese contracts - 17 A. I think I had read portions of the'53
18  dndI'mean the contracts from, 1954 in this case that you 18  Agreementas it related to the flood control curves,
19 reviewed 19 earliet; bt T did:not sit down and read the whole
20 A. Thad not read that particular contract that 20 Agreement right before I did the Accounting Program.
21 we'retalking about in the e-mail ever before. 21 Q. Was the 1953 Agreement instrumental in the
23 Q. So'when.yoir created the Allocations and 22 Accounting and/or Alfocations Programs? i
23 Accounting Frograms; absolutely no consideration was 23 A, We coordinated the accounting with the Bureau I
24 piven:to this provision? 24 of Reclamation, and it is my recollection that we relied
25 A, Iwasnotaware of that contract. 25  upon them ta provide us with the storage contracted
Page 170 Page 1728
1 Q. ‘So'it could ngthave been a part of your 1 amounts.
2 creation of the Accounting and Allocations Program? 2 Q. Anything ¢lse? ‘
3 A No 3 A No. |
4 Q. And how about the 1953 Memorandum.of 4 Q. Atany time when you amended the Accounting and 3
5 Understanding between the Bureau of Reclamation and the 5  Allocations Programs, do you recsll consulting the 1953 |
&  CorpsiolEngineers? Was any consideration given to that 6  Agreement? i
7 Memorandum of Agresment at the time that the Alfocations 7 A No.
8 and Accounting Programs were created? 8 Q. [ think what you said in your e-mail here is
g A. Yes. 9 you deemed it was.obsolete; is that correct?
10 Q. And can you, please, explain how the 1953 10 A. [can sead what I said?
11 Agreement was }ncorporated into the developmient of those 151 Q. Yes, please.
12 programs? 12 A. My take on this:s that inaybe Paragraph 7 was
13 A, The 1953 Agréemént led to all three reservoirs 13 relevantpriorto 1985 when physical fill was perhaps
14 being jointly used for flood control and irrigation. 14 used to allocate water:aftér a flood operation; but
1s Q. Anything else.about the Memorandurn of Agreerment 15  béginning in 1985, the.computer accounting aliowed a- B
16 from 1953 that was utilized for purposes of creating the. 16  more precise and comect way-to allocate water.
17 Allocationsand Accoiinting Prograims? 17 With the new comiputer base prozeduires adopted
18 A, Not:that -} recall. 18  in 1985, Paragraph 7 isobsolete since the amount of
19 Q. Were dny of thie provisions applicable to 19  storage in Part A will now always equal the amount of*
20  amendmént of the Memorandum of Agreement considered:for 20 stdrage in Part B for Anderson Ranch and Arrowrack. E
2% purposes.of.creation of the Waler Control Manual? T21 Q. I5 that the underlying basis for the opinions
22 A, I'm not sure what you're feferring to. What 22 thatyou have rendered in this case, that Paragraph 7 is
23  amendmoent? 23 obsoleie?
2¢ Q. Okay. 12 A No
_ MR. GEHLERT: Well, L am going to object. Mr.
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So 30 you cot coufd say wo st111 honorcd those

Page 173 Page 175§k
1 Sutter has not rendered any opinion'in this case on the 1 Q. Wereyou.told by anybody that they deemed those
2 provisions of Paragraph 7. 2  provisions obsclete or invalid?
3 Lhave already explained that he is niot being 3 A. No.
4 offered as a witness to interpret the contracts. Heis 4 Q. Any other portion of the- 1954 contract that you
5  being offered as a witness to explain IDWR's accounting 5  reviewed with respect to creation of your affidavit in
. §  process. &  this case?
7  BY MS. MARTENS: 7 A. No.
8 Q. You.can answer the question, Mr. Sutter, Isit 8 MR. GEHLERT: Tara, if this iz a good point —
8 abasis of your opinioris in this case that Paragraph 7 9 it has beenvan hour -« why don't wetake a break?
10 ofthe 1954 Agreement is obsoleic? 10 MS. MARTENS: Qkay. If you could, as part of
11 A. What opinions-are'you referring to? 11  thebreak, review thatreport,
12 Q: The opinions that are rendered thus far in your 12 THE WITNESS: will do that.
13 Affidavitand, as.1 suppose the United States would 13 M§. MARTENS: Thank you,
14  argue; as-supplemented by this deposition? 14 (Recess.) 3
15 A, No, because I made this observation. It was 15 BY MS. MARTENS: i
16  not relevant to my affidavit 15 Q. M. Sutter, 1 understand that you have now had E
17 Q. Isit your opinion, then, that the guarantes 17  an opportunity to Teview the Boise Rivér Flood Control [}
18  set forth in Paragraph 7 -~ it is entitled "Guarantee." 18 Management Study that you conducted in 1974; is that 4
12  Iguesswhetheror not you deem.it to be a guarantee, it 18  comect? §
20 isentitled "Guarantee,” Ts it your opinion that if is 20 A, Yes. Could Iclarify a remark that [ had made i
21 obsolete? 21 earlier? ' g
22 A It'smyopinion that, after 1984, it would be 22 Q. Yes. £
23 imelevant because Anderson Ranch and Arrowrock always |23 A, After thinking about it, I think maybe I used §
24 fill. 24 the word "obsolete” in'a manner that was misunderstood. - [}
25 Q. And1 can understand, perhaps, why a party to 25  Could I have the coutt reporterread back the part where E
Page 174 Page 176
1 the contract that views a provision as a guarantee might 1 Tsdidthat we honor Both Paragraph A and B, I mean, in
2 beconcerned if it is deemed-irrelevant or obsolete. ‘So 2 Paragraph 7 of that 1954 Agresment?
3 my question is pretty simple. 3 MS. MARTENS: If youkniow what he is referring
4 Lmean, if it is your opinion that it is 4 10, can you find that, please?
§  obsolete -~ "yes" or "no" - I don't know how "relevant” 5 (Whereupon, the: procecdings found at page 173,
6 goes to "obisolete.” Tome, "obsolete" means "invalid.” 6  line 25, through page 174, line 22, were read back by
7 Does "obsolete” mean "invalid,"” to you? 7 the court tepotter;)
8 A. Oh, no, no. Prior to.the water right g THE WITNESS: I think the reasons those two
9  accounting, the watermaster had to rely.on the physical | 9  paragraphs, A and B, were putin is that, priorto Lucky
10 contents of the reservoir; and, therefore, he'may have 10 Peak, if there were.a flood opetation and they failed to
11 calculated the fill of the reservoirs using individual 11 refill, the irmigators would Tose that storage in
12 reservoirs.- for instance, Anderson Ranch-and 12 Anderson Ranch or Arrowrgék:
13 Amowrock. 13 So that laniguage was put in so that, with Lucky §
14 With the.advent of Lucky Peak Reservoir and the |14  Peakin place, if Anderson Ranch:and Arrowrock weren't [
15  three rescrvairs being used.as a System and the new 15  physically full, they wouldn't suffer that failure to
16  water right accounting procedures, then that no:longer 16  fll i
17 applied. That's what I incant by “obsolete. 17 So with the néw procediies - so there were -
18 Because of the new procedures, you could still 18 it was a number calculated by Paragraph A and Paragraph
{19 ‘sayit's valid, but those two numbers would alwaysbe |19 B, which was the initial fill, i the total fill, and
20  thesame. Soyou wouldn'thave to— there wouldbeno |20 the dctual fll. That language was put in there to make
21 reason to-even have those two there because they wonld |21 the imigasors whole,
22 always be honored. 22 With the new procedures, we protect the
23 Q. So any other basis for yourspinion that 23 irrigators 100 percent of the time'so they are always
24 Paragraph 7 is-obsolete? 24 full, by taking the failure to fill at Lucky Peak:
25
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Page 177 Page 179
1 confractprovisions. They are still valid. But since 1  Lower Boise River.
2 the number that you would calculate under A wouldbe | 2 Q. And who raised that issue?
3 exactly the same as B, it doesn't come into play ever. 3 A, As Leegall, it was a very relevant issue. In i
4 So we have protected the firigators. 4 the'70s, there wete articles in the paper. Fishefmen,
S BYMS. MARTENS: 5  Fish and Game, and other wildlife people had raised [i
8 Q. Were you involved in the negotiation of the 6  concerns.
7 contracts in 19547 7 I think the City had concerns with. water
8 A, Twasnot. 8  quality. It was just of general concern fo the.
9 Q. Are-you going to be rendering opinions as to $  community.
10  the bases for the inclusion of Paragraph 77 10 Q. Did the Governor ask the Department of Waler
11 A. No. 11  Resources to review that issue?
12 Q. And your understanding of what Paragraph 7is |12 A. Not that I recall,
13 meant to mean --where does that understanding.come {13 Q. Did Mr. Rebertson ask you to review that
14  from? Whatis the basis of the understanding youjust |14 particular issue? 3
15  articulated? 15 A, T'would assumze so. i
16 A. My understanding:there is my opinion, basedon |16 Q. Let me ask you what you did to evaluate that |
17 my kiowledge, of thie cuitent way that the reservoir 17  issue. §
18  system is filled and my knowledge of, probably, how it |18 A. Ididn't evaluate it. T just discussediitin 1
19  was done prior to the construction of Lucky Peak. 19  general _ 5
20 Q. Again, you.are not going to be rendering 20 Q. And is the discussion on page 37 that I;
21 opinions as to the miedning of Paragraph 7; is that 21 discussion? ;
22 correct? . 22 A Yes. !
23 A, I'm explaining my staterment in the memo, 23 Q. That was a horrible question. %
24 Q. And that changes from your earlier testimony 24 A Yes, itis. ;
25 how? 25 Q. Iapologize for that Understand that I have |
Page 178 Page 180£
1 A. That clarifics my ¢atlicer testimony in that, 1 nothad an opportunity to review that provision. What §
2 possibly, when [ used the word "obsolete,” I 'meant that 2 did your discussion entail?
3 somehow — that it was taken as someliow we have looked 3 A. 1t describes the low flow problem, that there's. i
4 atthose-provisionsin the contract and somekiow we're 4 astatement hire that I think summarizes our intent. :
5  not hovoring them.. 5 Q. And what statement is that? _ 3
& Q. But you did not consider thei in any.respect 6 A. “This report includes potential solutions to é
7 with regard to the Accounting and Alloeations Programs 7 the problem of Tow flows onlyinsofar s changes in i
B you created; is that correct? 8 flood control operatigng may tend to alleviate the §
9 A. ILdid not. 9  problem.”
10 Q. All right. Back to the Baise River Flood 10 Q. Anythingelse? z
11 Control Management Study that was produced by the Bureau |11 A. No. s
12 of Reclamation, hiave you hiad an-opportunity to review 12 Q. Did you recommend that a minimum streamflow §
13 this study during the break? 13 water component of a watertight be sought with respect {g
14 A Yes, Lhave. la  to Lucky Peak? §
15 Q. And I had asked youa-question carlier today 15 A. No. |
16 during the deposition with regard to whethet or not you 16 Q. Was any discussion had of'attempting.to.do'so ;
17 were asked to revievs minimum stréamiflows it the Boise 17 atthattime ehat'yon recall? 1
18 Kiver as-a part-of this particularstudy. 1believe 18 A. In this report?
L9 your response was. you would-have-to take a.look at the 19 Q. Yes.
20 repoit, Do younow have ananswer io thal question? 20 A. No.
21 A. Asapartof this study, we gave an-overall 21 Q. And-during the period of your study, was that-
22 description of the Boise River-and other probiéins 22 recommended? '
23 besides fiood control. 23 A. Not in this report.
24 So.thére is a.description on'page 37 of a low 24 Q As a part of your study, was it recommended and,
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A. Yes 1986 was a parttal yca: If: you: Yook at

Page 185 ;
1 chan?" 1 [twas very short. We didn't start the accounting, [ é
2 Answer. "[ am agreeing witl her conclusion 2 think, until June. The information was not i the :
3 that, in 1989, 93, end '99, Anderson and Arrowrock 3 report where Mary could have included that vear, i
4 filled to 100 percent 4 But in going back (o the actual decounting, 1 i
5 Question: "So youragreement with her S  think there was.a slight failure-to fill due to flood ;
&  conclusions-does not extend to 1978, 1976, 1975, or 6 control. !
7 1972;is that correct?™ 7 Q. Any other vear-that she failed to note in this 1
8 “Correct.” 8  chari that you could determiric fiom the records? %
9 "Is there any other portion of Mary Mellema's 9 A. Again, I only looked at 1986 on and - . i
10 Affidavit of November 13, 2007, with which.you agree L0 Q. So from 1986 throughthe present time, her <
11 withher conclugion?” 11  chart'is correct, with the exception of heromission of !
12 Your answer was, "Once:more?” 12 19867
13 Question: "Let me read your statement." i3 A. Correct.
14 Answer: "QOkay." 14 Q. And your opinions regarding her conclusions do
is Question: ""The same conclusion was reached by 15 notextend any earlier in.time?
16  Mary Mellema in her affidavit dated November 13, 2007 {16 A Heri interpretation of the wateimaster report is {i
17 Answer: "I was referting to-this table here.of' 17 cormect. If you look — her 100-percent fill of
18  the 100-percent fiil” 18  AndersonRanch is correct, by the-data thit she
19 Question: "That.is the only portion of your 19 provided.
20  affidavit that I see you reference Maiy Méllema's: 20 I cannot verify those numbers-because T do not
21 Affidavit. 21 know how the watermaster calettlated those niimbers in
22 “Now, is there anothér portiod of your 122 those years.
23 affidavit where you agrée with the conclusions-of Mary 23 Q. So you are not affirming her conglusions for
24 Mellema's Affidavit?" 24 any year prior to 1989 on her chart?
25 You.said, "Let me.check.” 25 A. [ would affirm her conclysions based on the
Page 186 ‘Page 188 |
i Ydu did so and answered, "No." 1  information that she has included in her affidavit.
2 That is the end of thetestimony. Iy that: 2 Q. Butdid you independently review
3 still correct? 3 any documentation to substantiate, for example, whether
4 A, 'With reference to her table, prior to 1989, 4. there might have been another year that shedid mot
5  those exact nurmbers.-- [ did Jook at those based on:the 5  inclade in her chart?
6  waterroaster report. I could not-verify those numbers 6 A, Tdidrot. did not.
7 because I have no way to know how the watermaster 7 Q. For example, you would notknow whether ornot
8  accounted for those. 8 1974 should be-included in the chart?
9 What [ was referring to there, by looking at 9 A. Idonot, no.
10 '89,'93; and '99 -- those ,numbers were detived-using 10 Q. During the course of yaur initial deposition,
11 the new procedures. Idid goinand wasabletolookat [11  we discussed several-changes that Had béen inade to the
12 the éxact caloulation’methods for-those. So those 12 Accounting and Allocations Proprams:sirice the time that
13 numbers{can verify. 13 youcreated thém. Do yourecall those discussions?
14 The previous nurmbers =1 haveno way to know |14 A Yes.
15 how the watermaster. got those but I can say - it's very |15 Q. My understanding is that Weimin Limade
16  simple to say that Mary Mellema has calculated those |16  modifications to the Allocations and Accounting
17 numbers correctly froim:the watermaster report. 17  Programs; is that correct?
18 [ can't speak to how thosé numbers  were 18 AL Yes.
19  caleulated by the watermaster.. That's. what I was 19 Q. And-Pam Pace made-modifications?
20 referring to there, 20 A, Yes.
21 Q. Al nght But you did disagrec with her 21 Q. And Liz Cresto made modifications?
22 conclusion in this chart by ormttmg 1986; is that 22 A. I'mnot aware of any modifications that she
23 correct? 23 made.
24 24 Q. And Cheryl Kratner, a pait-tiitie eiployee; had

25 made delﬁC&thns"

e
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Q. And [ do not want to pyt words ‘your mouth, but

Page 1B2 Page 191 |

h A. Yes. 1 Ihavenotes here that you testified that the system.is i

2 Q. Are you aware of any other modifications made 2  adynamic tool. §

3 by any other individuals? 3 A. Yes. :

4 A Possibly, Sheryl Howe, 4 Q. Would you characterize the program as, quote, i

5 Q. Anybody ¢lse? 5 “hardwired,” end quote? :

6 A No. 6 A. What is your definition of *hardwired"? i

7 Q. Are you consulted with respect to those 7 Q. Idontknow. You can tell me:if you havea 3

8  modifications? 8  definition of "hardwired."

g A, While I was the head of the Hydiclogy Section, 9 A, Youknow, people will say, "Oh, it's hardwired; !
10 I'would have been cansulted with major modifications bue [10  it's a black box." I don't go along with that becausé §
11 probably not minor modifications. 11  ifsjustaiool. It's like a desk calculafor, You g
12 Q. And since that time, you would nothave been 12 punchin the munbers or whatever, No, itis hot
13 consulted-- 13 hardwired. §
14 A. No. 14 Q. Itcanbe changed at any. time? }
a5 Q. --inanyrespect? 15 A. Yes, if you are smart enough. %
16 A, No. 16 Don't write that down. :
17 Q. And you would aprec with me-that, as T go 17 Q. Aspartof our review during your last
18  through and nofe modifications, not.alf medifications 18  deposition, you testified related to a print-out which Ii
12 provide for the individual that made fhe change? 19  depicted the Altocations Program; is that correct? We
20 A, Correct.. 20 had several different versions and so forth. It was all
21 Q. It also appears, as I go. throughahe fecords, 21 an Allocations Program and not an Accourniting Program;  [f
22 beginning in 1995, others wer¢ in charge of the Water 22 comect? B
23 Right Accounting and Allocations Systems; rather than 23 A. Yes. Ihad an example of the output from the i
24 you; is that comrect? 24 Allocations Program.

25 A, Yes, 25 Q. And even, actually, a print-out of the program,
Page 130 Page 192

1 Q. And those individuals that were in charge of 1 itgelf?

2 the Water Right Accounting and Allocations Systems 2 A, Yes.

3 included Sheryl Howe? 3 Q. But you did not provide any copies of the :

4 A. Yes 4  Accounfing Program? Z

5 Q. Pamela Pace? 5 A, Ididnot. i

6 A Yes, & Q.. Were you asked to produce the print-outof the é

7 Q. AndLiz Cresto? 7 Accounting Program? i

8 A, Yes. 8 A. No. i

9 Q. Anybody else who you are aware of that, betwesn 9 Q. And you have not done so? z
10 the time of 1995 and 2008, has beenin ¢harge of that 10 A. Thavenot. 3
11 systermn-- those systems? 11 MR. GEHLERT: [ assume thar is publicly ‘
12 A No ) 12 available through IDWR, as the Allocations Program is?  fi
13 Q. 'Was there dily policy or procedure after 1995 13 THE WITNESS: Yes.

14  (hat you would be consuifted with respect to.any 14 BY MS. MARTENS:
15  modifications to those systems? 15 Q. We had a discussion, also — well, not "we?
16 A. No. 16  but Mr, Campbell and you had a-discussion during your
17 Q. Is there any formal system it place regarding 17 initial deposition about natural flow that is passed
18  modifications to the syster? 18  through the system during flood control operations. Do §
19 A. No. 19 yourecall that exchange?
20 Q. Is there any policy-or procedure orrule that 20 A. Yes, Ido.
21 prevents those persons who-are.in chargeof the Water 21 Q. Itis not really accounted for in any respect?
22 Right Accounting and Allocations Systeins frorm making |22 MR. GEHLERT: Do you want to review your
23 modifications to-the:prograih? 23 testimony onthat?

i A. No. 24 BY MS. MARTENS:

Q Iamnottrymgto putwordsm 'urmouth

L e
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havc ra.tscd heze do not come mto y.

Page 199
1 Q. And that is, I thought you testified earlier 1 Bid you want to take a break?
2 thatyou did not belicve the Accounting Program was 2 MR. GEHI ERT: Yes. Actually, I thought you
3 televant because you did not produce the same prini-out 3 were taking aninformal break. I'msorry.
4 out of the program, itself, that you did for the 4 MS. MARTENS: A break is fine.
5 Allocations Program. 5 MR, GEHLERT: 1 just want to talk to-Bob about
6 So you did believe that the Accounting Prograin 6 schedules.
7 and procedures were relevant? 7 {Recess.)
8 A. 1did not use any of the Accounting Prograni 8 MS. MARTENS: So I think that David would like
2 calculations or I didn't refer to it in myaffidavit. 9 on the record that we discussed some documents that were
10 By "acpounting,” I'meant accounting in the Alfocations 10  justrecentlyproduccd and the potential for this
11 Program. 11 deposition spilling over, timeswise.
12 Q. Goahead. [amsomry. The question that [ hiad 12 I have represented that, from Pioneer
13 asked was what you were told was relevant, for parposes {13 Tmrigation District's.and Settfers Irrigation District's
14 of this case, and that you utilized to render your 14 perspectives, we would agree not to réschedale any
15  opinions that are set forth in your affidavit. 15  deposition of Mr. Sutter until such tine as there has
16 A, Ttwas my perception that what was relevani.in 16  bBeen adecision rendered by the courton the pending
17  this case were the procedures used to accouat for the 17  motions for summiary judgment.
18  storagewaterfill in the Allocations Program for Lucky |18 Q.. Mr. Sutter, I would like you, again, to refer
19  Peak Reservoir. 19 to Deposition Exhibit No. 27, which is your affidavit.
20 Q. Anything else? 20 Iam having difficulty with Paragrapti: No. 2. andit ;
21 A,  In particular, the accounting of the fill of 21 comresponding to a statentent made in the Reply Brief.. ' -
22  thetream maintenance account in a flood control 22 Ifyou could, simply explain this to me. 33
23 situation. 23 "As Mr. Sutter explains, the accounting for the
24 Q. Anything else? 24  project reservoir water rights is done by IDWR, in :
25 A. Theonly other thing would behow that 25.  conjunction.with the Boise River Watermaster, pursuant ]a;
Page 198 Page 200 :
1 accounting alsoaffected Anderson Ranch and Arrowrock. 1 totwo computer programs administered by the IDWR.
2 Q. Anything else? 2 "One, the Accounting Program, accounts for the
3 A. Just, in general, the water right accouriting -3 water rights of the three reservoirs. The second, the
4 procedure that the Department.and the watermaster-used 4 Allocations Program, allocates storage within each
5 toaccount for water throughout the imigation year. 5 teservoir to the various spaceholders.”
6 Q. You mayrecall this document. We took a look. 6 Assuming that is an accurate statement, it is
7 atit foralittle bit during the prior session of you' 7  referred to Paragraph 2 of your affidavit?
8 deposition; it is Exhibit No. 32. Did yoir revicw that. 8 MR. GEHLERT: Thatis the text that she just E
9  data prior-to the execution of your affidavit? 9  read to-yow
10 A. Yes, during. 10 THE WITNESS: Okay.
11 Q. During, okay. Can you explain to me-why itiis 11  BY MS. MARTENS:
12 dited in March when you signed your affidavitin 12 Q. [guesswhat I am not understanding is the,
13 February? %3 "..allocates siorage within cach reservoir to-the-
14 A.. Ob; I was asked to — | did not realize, af the 14 various spaceholders.” Am I missing something?
15 time, that I would have fo produce all of the docuriiéints. |15 A. T-don'tthink so. E
16  thatlused. SoI'wentback after the fact-and gathered 16 Q. 1just wanted to make siwe that that was,not
17 upmostof the documents that I tumed.in: Soia. 17 iiithere sorewhere and [ was missing it. Thank you.
18  printing these off, the dates are probably afier the 18 In Paragraph 6, you referto low to:‘moderate [t
19 affidavit. 19 run-off. There is a-corresponding statement withiin the
20 Q. Understood. Thask.you for that clasification. 20  brief thatindicates, quote, "In 'normal® -- and
21 lamjumpingaround z little, and Lapologize. Itis 21 "normal" is. within quotes -~ "years Where there are no
22 sort ofwhat has to happeii ait the conclusion of these. 22 flood coatrol operations, water is‘allocated
23 things. 23 proportionally agcording to the contracts, and the:
21 A. That's fine. 24 specific contractual provisions the irrigation entities
25 "
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__ Q. Sounfailingly" s

ince 1986;-cofrect?

P e T R Y

Page 205 Page 207 I:
1 Q. Okay. ;3 A, Yes,
2 A. And that would be the second-sentence in 2 MR: GEHLERT: Well, let me just offera
3 Paragraph 8, "The Accounting Program tracks theamount | 3 clarifying objection. Mr. Sutter never used the term
4 of natural flow stored during the refill phase ofa 4 “unfailingly.”
5  flood operation as ‘unaceouhted for' storage." 5 BY MS. MARTENS:
6 Q. With'no aisociated water right; correct? & Q. If youwerc to have used the termn
7 A. Comect, 7 "unfailingly” -- that is fine. I will-agree with that
8 Q. And [ think that we alteady discussed:-- 8 clarification that I am reading from a brief.
9 comect me.if L.am wrong here — that with-respect to 9 Now, isthat true, though, with respect fo
10  yourterm “ideally” in the sentence that provides, “At 10 19867
11 the end of a flood operation, ideally the amotint.of i1 A, 19867
12 ‘'unaccounted for' storage will be equal tothe amount of 1z Q. Yes.
13 storagereleased for flood control so that the amount-of 13 A, Yes, itis.
T4 water stored physically in the reservoirs. will be eqial 14 Q. Soin 1986 the United States met its
15  to-the paper fill, which is 100 percent of the storage 15  obligations to Arowrock and Anderson Ranch spaccholders
16 right." 16  without having to rely on water from the Streamflow
17 ‘That occurred in the years you reviewsd? In 17  Maintenance account? ‘
18 the ten years, you reviewed six times -- the goal was 118 A. They are totally unrelated. 4
19  accomplishied, in other words, six times? 19 MR. GEHLERT: Db you want to look at the ;
20 A Yes. 20 watermaster teport for 19867 i
21 Q. Six out of ten times; correct? 21 THE WITNESS: Anderson Ranch and Ammowrock 2
22 A Yes. 22 fitled 100 percent: 1can look: :
23 Q. Thank you. Again, I am sotry to keep doing 23 MR. GEHLERT: Take a second to confirm your i
24  thistoyou. Excuseme for not fully understanding what |24  memory. i
25  igheing said here. 25 P
Page 206 Page 208 |
1 This refers to your Paragraph No. 9 — or that 1 BY MS. MARTENS: i
2 iswhat it is in reference {o. [t states, "As noted 2 Q. And recognize, please, that the full statement :
3 above, the Arrowrockand Anderson Ranch water rights- 3 s, "...the Uhited:States has unfaifingly met its.
&  were already filled on paper prier to the operationiof 4. Gontractual obligations to the Amowrock and Anderson
5  the Allocations Program and remain full throughout the 5. Ranch spaceholdérs without having to rely on water fom |}
6  process.” ‘& the Sireamflow Maintenance account™
7 Can you pledse explain that statement to me? 7 A: [ don'tfeel qualified tointerpret the
8 A T think that refers to the situation in which 8 contracts of the: Butc¢au of Reclamation,
2 the unaccounted-for storage does not equal the flood: 9 Q. Soyoudo not khow whethieror not it met its
10:  release. Sothereisa— wecall ita failureto 1¢  contractual obligations to those spaceholders without
11 refillor a shortfall and how that shortfall is handled, 11 having to rely on water from the Sireamflow Maintenance
2 All threé reservoirs in a flood opetation fill 12 account?
13 td their maximum amount, This includes Arrowrock and 13 -A. I'mnotsure-what all.of their contractaal
14 Anderson Ranch. Water rights arc-completely full. 14 obligations are.
15 Q. The next sentence states, "That explains why 15 Q. Ifyou'look at 1986, the data that you
16  the United States hasiunfailingly met its contractual 16  provided, weuld it make sense that it could have - or
17  obligations to the Atrovirock.and Anderson Ranch. 17 itdid?
18 spaccholders wittiout having to rely on water from the 18 A. Tn.1986, thecontracts — ali-of the _
19, Streamflow Mainténance account.™ 19  spaceholders in Anderson Ranchand. Arrowrock filled to
20 Given that staterhent - you have indicated 20 100 percent;
21 unfailingly,” Itis fair, isn'tit, for me (o 21 Q. Andhow about Lucky Peak?
22 ‘understand that you have only reviewed the years [986t0 |22 A. Tthink it fiiled to-fill by a slight amount.
23 the present; correct? 23 Q.. And how much do you think that that stight
24 A Ves. 24 amount-of farlure fo fill might have been? You:are free.
25

review the record. _
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Page 223

G M e

25

T e i e e

1 A. Yes. 1 miight be things you cannot come up with now, but are
2 Q. Atone point in the modifications; you changed: 2 there tefms that would usually be synonymous with how
3 the term "account” to "entitlement.” I know thit we have 3 you-are using "entitlement"” in this case?
4  spentsome time on the definition of “entitlement" 4 A, Ithink in my computer prograts [ used the
5 already in your deposition. 5  words "user" and "diversion,” neither one of which is
6 [t is kind of a two-part question, and I know 6 lotally; legally correct.
7  that your counsel might object to it as being compound. 7 Q. ifyou refer to Paragraph 7 in Exhibit No. 27,
&  Lhopeit will help you understand-what 1 am trying to 8  whichi is the final version of your affidavit, you
9 getfrom you. 9 testifythere, "Itis logical that the system will fill
1g First of all, why did you change the term 1o completelyin any year in which thete is a system flood
11 "account' to "erititlement"? Second of all, whafdoyou |11  control operation because the criteria for flood
12 tuean by the term "entitlerment"? 12  releases are based on the presence of insufficient space.
13 A.  As I recall, Mr. Gehlert and [ had some 13 indthesystem to cdpture the forecasted runoff." Do you
14 discussion over what term:to use. He was asking the ‘14  seethat sentence?
15  samequestion of me. Itwas hard to find the exact, 15 A Yes
16  comect word so that it woulda't be confused with 16 Q. That sentence is missing up until the very last
17  somethingelse. 17 iteration of your affidavit. -Can you tell me — again,
18 I think I first used the word "account,” but 18  this will be compound - first, why it was added; and,
19 thenthere's the Accounting Program. Are we dealing 18 second ofafl, what you mean by that staterrient?
20 with:ithe Allocations Program? 20 A. [ think that that third statement was added in |
21 We have contractual amounts that are in 21  that paragraph because, in my previous draft - [ had
22  contracts but, vet, there are other entities that have 22 submitted that to Mr. Gehlert 10 review — I had-made
23 spaceinreservoirs that are not accounts or contracts. 23 thestaternent that, in all of the years since 1986, all
24 [ thought about using the word "spac¢helder,” 24 threereservoirs have always fitled.
25  bui soine people really aren't spaceholders. It'sjust 25 As Trecall, he asked me if, in my opinion,
Page 222 Page 224
1 hardto know what to use, -1 there would ever be an instance in which you wéuld have
2 I came down to the word "entiflement” as -2 aflood operation and they wouldn't fill. So in order
3. mesaning, if you take the total space in any of the 3 toclarify that or expand-on it, F added that sentence,
4  reservoirs, afterthat space has filied, that water that 4 Byadding that sentence, I say it's.logical.
5 -accrues to that space is allocated to varigirs canal 5 The flood control rule curves-are designed ona.
6  companies, uses; whatever. . 6  statistical basis of:past runoff. In my professional
7 So I finally just used the word “entitlement” . 7 opinion, any finte that you would have an instance where
8  as'sort of the most general term [ could use. 8  theforecasted rurioff woiild dictate a flood release, it
9. Q. Is "entitlement" a term that you have used $  wouldbe 99.99999 percerit sure that you would have:
10 throughout your nearly forty years with the Depaxﬁnent 20 enough natural flow in the Boise R.wcr to fill all thres
11 of Water Resources? Was thata term you used, ordid {11  reservoirs.
12 youdevelop.that tecm for this litigation? 1z Q. Soit would be cithera hzghiy unlikely
13 A. Ddevelopedthat term for this litigation: I 13 stafistic oran-error in forecasting for there to be a
{14 ammnot'sure that [ réally had a term that T used {14 flood control release and the resefvoirs not initially
1S previotsly. Iprobably justput “user.” I'think, if {15 fill? Is-thatacomect understanding?
16 you look at the program, it may say "user.” 16 A, Yes, AndIcan'timagine an errorin
17 Q. Soif I refer back to the timé period when yon, 17 forecasting that would be that great because the Boise:
18 weredeveloping the Allocations Prograin, forexample, |18  River -~ there's only — there's less than a milifon
19 youwould not have used the term “entitlernent™ at.that 19  acre-feetof storage in the system.
20.  time? 20 Q. Referingback to 1989 and the 126;000
2L A. Probably not. 21 acre-fgt shortage, was thiere an-eror that year thai-
22 Q. "User” was 2 more commonly-used tetmby you at {22  resulted in'such a significant shortage?
23 that period of time? 23 A. 1believe there was a forecasting error; yes.
24 A, Yeg, or"diversion." 24 Q. Do-you recall.that:year and what happened?

Q. Any othcr term you recallusmg’? I know there:

A. A Not spemﬂcaily, exce:pt that the forecasl was.
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Page 225

Page 227

5 et L think that's why [ did {hat.

1 inerror and they released too much waterand couldnot | 1t Q. Also, it is missing data for 1986; correct?
2 refill 2 A. 1hadn't even considered that. I don't think I
3 Q. Do you know whether, in 1989, the reservoirs 3 thought about that when [ did that.
4 initfally filled? 4 Q. See what happens when [assume? | assumed you
5 A. Onpaper? S chanped it because '86 was not there.
& Q. Yes. 6 A No.
7 A. Oh, yes, they did. 7 Q. You changed it because you.agree with the nght
8 Q. Isupposé you dg hot want me to go through 8  half of the column of Paragraph No. 5's table set forth
9  where youtook a comma out, do you? I'have a very 9 inher affidavit, but you do not agree with the title of
10 thorough paralegal. 10 the second colunn?
11 A. Sure. Show me. 11 A, Yes.
12 MR. GEHLERT: We had great debates about the {12 Q. And you d6 not agree with the desipnation of
13 proper prammar. 13 years, in the sense that at least one year is left out;
14 THE WITNESS: I still want that comma in there. {14 and you: also.did not-evatuate those eatlier years?
15 BYMS.MARTENS:. 15 A. There'may be'additional years. Ldid not go
16 0. Referring to Paragraph No: 9 - and this might 16 through those'years. Su I warited to be specific on
17 have sometliing to.do with leamning that a year hadbeen {17  that. 1 think {hiat's what happened there.
118 ieft cut—- well, Ldonot want to put words into your 18 () Aspart of amendments that you made to your
13 .mouth, but I am just curious. 19 affidavit-- and Lam referring specifically to
120 In one of your drafts, you included a sentence 20 ParagraphNo.9 — you added the last four paragraphs.
21 thatstated, quote, “This is consistent. with the table 21 We have already talked about the very last sentence and
22 at the-end-of Paragraph 5 in the Affidavit of Mary 22 whyyoumade the changes to that.
23 Meéllema dated November 13, 2007.” 23 I am ctirious as to.what caused you to add the:
24 Eventually, by the time you were done, you 24 poition of Paragraph No. 9 that reads; quote, "The
25 changed your testimony or opinion to state, quote, "The |25  Allocations Program therefore allocates a full supply of
Page 226 Page 228 |
1 sameéconclusion was reached by Mary Melleriia in het 1  storage to all individual entitlements in Arrowrock and
2 affidavitdated November 13, 2007.* 2 Anderson Ranch réservoirs.
3 So, again, my first question to you is: Why 3 "From 1986 through 2007, there have been ten
4 ‘wasitchanged? Sccond of all, is it because, you know, 4. years for which system flood contre! releases were made,
5 itwas not based nupon the same data? 5  Thave examined thesé years afid i alf cases, Amowrock
6 A Its— 6 and Ariderson Ranch enfitlements received 100 percent
7 Q. Itis-Paragraph No. 9. 7 allgcation.”
‘8 A. Onthe origifal, though? 8 Agdin, my question, after reading all of that,
9 Q. Yes. Ican find that for you. 9 was: Do yourecall why you added that informatian?
10 A Yes. 10 A, Itwas-earlier
11 Q. It would be the itcration that was atiached as 11 Q. Yes. Towas not present inyour February 7,
12  the February 8th draft; 12 2008,:dmft. Ttwill be somewhat confusing to you, so I
13 A, Yes. Okay. 1think-the concern herc was that 13 will ryeo; help youif I can. Ifyou will, go to your
14  thetable - when I originally put-that statement: in A4  draftonpape 5. When you changed your draft, at some
15 there,I wasreferring to the right half of that table. ‘15 point you started adding 2 {ot more paragraphs.
16 T thmk, after discussing this with Mr. Gehledt, Tdid 16 You will-see within parentheses “(or dlfocated
17 not—Thad abitofa probiem with the lefi half of 37 space).* Do youisce that on page 5 of that particular
18 her ;able 18  draft?
ig S in order to clarify that, I just madeita 19 A Ch, v,
20 general statement about agreeing with her conelusion,  [20 Q. Thatis where your Paragraph ¢ ended-at that
21 which.was the 100 percent, rather than: saying, "I'agree 21 fime.
22 with-the right half of the table,” because I didu't like 22 A. Iknow-.added more paragraphs because |
23 Her fitle for the feft half. 23 thought'Ihad:put tvo much in cach-paragraph. So [
24 Q Right. ‘We talked about:that. ' added rmore to'miske ithors readable,

Yes I thmk - yes Ithmk that E‘ollowmg
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Page 237 Page 239}
1 EXAMINATION 1 Q. Onpaper? Okay. Butthere were some of the
2 BY MR FARRIS: 2 years that they filled on paper but did not physically
3 Q. Good-aftemnoon, Mr, Sutter, My name is Bryce 3 fill, due to miscaleulations or ervors?
4 Farris; and I represent Nampa-and Meridian Irrigation 4 A. T'mnot sure about the physical. Ijustlooked H
S  Districts. 1just have afew questions. [want to try 5  afthe paper. Anderson Ranch dnd Arrowrock always fill §
6 o clarify sofite of the points that you have made in the 6  onpaper — and Lucky Peak. H
7 . pastfewdays. 7 Q. Take the year --I thifk it was '89-that you ;
8 You have said a few times that Anderson Ranch 8 weretalking about -
9  and Arrowrock reservoirs always-fill. How many years | 9 A Right i
10 did you go back to look at that? 10 Q. ~ where there was:a shortfall of 126,000
11 A. Ibelieve | said Anderson Ranch and Arrowrock |11 acre-feet. That year Lucky Peak filiéd on paper; is
12 always fill when there's a flood eohtrol. operation. 12 thatright? Ig
13 Q. Soarethére years that Anderson Ranch and 13 A, Yes:
14 Artowrock have.not filled that you leoked at? 14 Q. Butit dida'c fill-- | use the.term
is A, Idid not.lookat.those years but, yes, there 15  "physically,” but-maybe thatis.not the right term. It E
16  aremany years inwhich Anderson Ranch, in particular, {16  didn't - !
17  doesnotfill, 17 A. .1 think the term here - if you ook at the
13 Q. So-— 18  second-coluran in my notes, T called it a failure to fill
19 A, I'mnot sure about Arrowrock. 18 dueto flood confrol.
20 Q. .But for purposes of your affidavit, you looked 20 MS. MARTENS: Is that helpful?
21 at 1986620072 21 MR. FARRIS: Yes.
22 A. .T'looked.at the flood control years during that 22 THEWITNESS: In fourof those years -- let's
23 perdod. 23 sec-—one, two, three:- in four of those yéars, there
24 Q. Youdid.not look at all years? 24 wasa failureto fill-due to flood control. So in four
25 A. No. 25  outof the.ten years, there was a faiture to fill due to
Page 238 Page 240 |;
1 Q. Youlookedat 1 floodconirol, In the other six, it flled completely
2 A 1just looked at the years to determine whether 2 onpaper,again, the second time.
3 ornot there was a flood control operation. '3 BY'MR, FARRIS:
4 Q. Andif there wasa flood control ioperation, 4 Q.. Right. Are you familiar with the term.
5 then youwwent-back. So‘your statement: that Anderson 5 camry-over"?
&  Ranchvand Arrowrock afways fill is conditioned upon the & A. Yes.
7 factthat it is a-flood control year? 7 Q. What is your understanding of the term
8 A Yes 8  “camy-over™
9 Q. Diiring a floed control year? 9 A, There canbe two types of carry-over.
10 A Y3, 10 Camy-gver is water that, at:the end of the irrigation
11 Q. Isthat right? ‘11 seagon, siill — there is storage water that still
12 A. Yes: 12 remains inthereservoirs: Insomeof the reservoirs,
13 Q. And in your niote, Exhibit 33, you have listed 13 thatcarry-over stays with the individual éntitlement. é
14 ten years. Thosearé:theyears that Lucky Peak did not 4 For inistance; in' Arrownock, it doés not, Soin ;
1s (il 15  Taxky Peakand Anderson Ranch, individual entitlements
1e A. Those tenyears are years in which thete was a: 16  have carry-over water that they can then use the
17 flood control operatior. 17  following year. Arrowrock, itself, retains its water
18 Q. So between 1986 and 2007, those are the ten 18 butitisnob-—it loses its-identity, as far-as
{19 yearsthat thee was a flood chntrol operation? 19  entitlenment:
20 A. Correct. 20 Q. "Whiere exactly are you getting this.
121 Q. Andso Arfowrock and Anderson Ranch filled 121 understanding from? Isithis from a contract, or did
122 thoseted years? 22 someone tell you'this?
23 ‘A, And Lucky Peak. 3 A. 'Lguess the Director of the Departrient of Water
24 Q. And Lucky Peak filled those ten yiears? 24  Resources told'me, this.

. Q. Do you know whmh Dzrector and when?
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Q._Including the 50,000 Fish and

Page 253 Page 255k
1 tobea shortfall, that different users have to share 1 talked about?
2 proportionaily? 2 A, Yes, yes. i
3 A, Okay. 3 Q. So you have the two accounts? i
4 Q. Lef's try, if we can, to stick with 2006, 2007. 4 A. Yes. ' i
5  When would you havie made that determination, if there 5 Q: The 60,000 comes off of the account that we |
6 was going to be a shortfall? 6  have described as the 102,0007 1
7 A, Okay. There wasno flood contrel operation in 7 A. That's the end result, depending upon the 5
8  2007. So werenottalking about a shortfall, like we: 8  magnitude of the new fill, 6f the new fill in Lucky i
9 haveuseditin the affidavit, the difference between 9 Peak. If that new fill results in a.deficit less than i
10  the storage-and unaccounted-for space. - 10 60,000, everybody gets 100 percent first — thet 50,000, g
11 There, ifyou were fo use the word "shortfall, 11 the 40,000, all of the irrigators, F
12 it-wouldbe Lucky Peak fsited torefill *So T would 12 If there's any left-ver, that is put back in H
13 thinkthat Apsil 1st, or shortly afler, with no flood 13 the Streamflow Maintenahce aceount, the Bureau of g
14 release— I'mnot sure-when:the last day of fill was in 14  Reclamation's Steearnflow Maintenance account.
15 2007 15 Q. Soif thereis more than 60,000+ if there is |
16 Whenever that oceurred, then you would have the 16  ashortfall of more than 60,000 and you proportionally |3
17  figureto:Liscky Pesk. You would putithat into the 17  take or however you want to'say it —~ g
18 Allocations Program, and it'would take whatever the new 118 A. Either way. Youcould proportionally reduce :
18 fll wasin Lucky Peak.. 19  everybody's account or you.could only give them -- they |
20 And everybody-then - the 60;000 wouldn't come 20  suffer that deficit. §
21 into play, and everybody would receive a‘proportional 21 Q. Butif there is more — if there.is more than :
22 amount of that new fill based‘on théir entitfernent. 22 the 60,000 and that suffering of deficit, that goes to i
23 Whatever that entiticment was that was 23 both the Fish and Game account and this-other account? :
24  calculated for the stream maintenance account wouldbe |24 A. And 40,000, yes. i
25 added on to.any remaining cany-over that they had after |25 Q. So the remaining 40,000 of the other Streamflow
Page 254 Page 256§
1 theiruse during the winter o come up with anew 1 Maintepance account?
2 number. I'm not sure'what that was.in 2007. 2 A. Yes.
3 Tdon'thave that. No, I don't. 3 Q. You treat them as two.separate accounts: and
4 Q. Bufin 4 situation.whete you are describing, at 4 take them down proporfionally?
5. theend of Paragraph 10, whiere theré is a shortfall — 5 A. Yes. '
6 A, ‘That's aflood operation. That's totally 6 Q. Soinasituation where you have them
7 different "7 completely filled and the'carry-over is wiped out, how
=4 Q. If there-is a shortfall like that, then that 8 dovowreconcile that with the Streamflow Mainteénance
9 60,000.acre-fect (hat you say — it comes off the top 9  account?
10 first? 10 A. Ifthere-is a flood conirol operation, all of
|2 A Right 11 theaccounts fill to 100:percent initially: So
12 Q. When does that-come off the top-of the 12 catry-over doesn't become afi issue: Evérybody has 100
13- Streamflow Maintenance entitlement? What partofthe |13 percent:
14 year? 14 If therc’s a-shortfall, then it goesback to
15 A Oncthelastday of unaccounted-for storage 15  this special calenlation where the 60,000 is considered
16 fill, you would cormpute a shortfall. Letssaya 16 likeaseparate reservoir, Tt's separate. Everybody
17  shorifall did occur. Okay: Thén that shortfall is 17  left shares proportionally.
18 subtracted from the total space in Lucky Peak: 18 So.the Streamflow Maintenance account — if you
19 That nixmber is pit into the. Allocations 19  are talking about the Bureau of Reclamiation's-stream
20 Program. It allocates water to.all of the:users first, 20 wainfepance dccount, it woilld show42,000,
21 100 percent,including 42,000 of the streammainténance {21 L:él's say thattherest of the - -what it does
22 water, the 102,000 minus-60,000. 22 isitcomputes the percent. Let's.saythatthe
23 Q. CanTstop you there? 23 shortfall was greater than 60,000 and there was-a
24 A: Okgy, 4 10:percent deficit ora 90-percent fill of the rest of
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Page 259 |

t2s

MS MARTENS You know, Ifeltiike I needed 0.

T s

i Then it:simply tdkes 90 percent. of everybody's 1 listen. It looks pretty complicated to me. [ think I
2 entitlement and gives them that: So everybody would get 2 need to compare it with the chart. You probably want.
3 90 percerit. Now, the streamy maintenance account doesn't 3 atleast,acopy. [need acopyofit, He wants this
4 havethe102,000. Itsays 40,000, sothey would get 4 back; right?
5  36,000. 5 MR. GEHLERT: Why don't we have him identify it
6 Q. Okay. 6  and mark it as an exhibit, and then you can do what you
7 A, [know I'didn't answer your question. 7 wantwith it?
8 Q. I don't knowif you did. 8 MSE: MARTENS: Do you want-to keep a copy,
9 A. T'mnotrelating to it. % though, before I marked one for an exhibit?
lo Q. Lam trying to figure out if you have got a 30 THE WITNESS: 1 can make another copy.
11 situation where you cary over - is there a situation, 11 MS. MARTENS: Oﬁ‘of")_mur computer?
12 I guess; that the carry-ovér for the Streamflow 12 THE WITNESS: Yes..
13 Maintenance account is wiped out? 13 MS.MARTENS: We will mark as Deposition
14 A Yes. ‘14 Exhibit No. 39 s e-mail that was produced this,
15 Q. Tell me how that 15  aftemoon by Mr. Sutter as being responsive to. our
1s A. It any flood operation, it's wiped out. 16  request at the last sessioniof bis depositior.
17 Q. Canyou explain that to.mie? Maybe I don't -- 17 (Depaosition ExhibitNo.: 39 was marked for
18  P'mnot following you. 18  identification by the court Teporier:)
19 A I'will jost walk you through an example. Let's 19
20 say, on November: Est of a-certain year, we start 29 FURTHER:EXAMINATION
21  releasing water for a flow down the Boise River. 1 21 BY MS. MARTENS:
22 think there are 250 ¢fs or 200, 22 Q. Westill have a few minutes. I justhave some
23 That water comes-out of the stream maintenance 23 clean-up questions. Have you reviewed any documents
24 account. It comcs gt from their carry-over or their 24 between the sessions of our depositions that you had not
25  fili from the previous year, Lef's say, on February 25  reviewed prior?
Page 258 Page 260 |
1 lst we geta forecast and there's-a lot of snow and we 1 A. Just the e-mails that I was.copying. I went
2 start releasing water for flopd control. Okay? 2 through all of my e<mails and 'made-copies. SoI
3 H's a 100-percert chance that sometime in 3 reviewed those. T think there was one other reference I
4 Jaguary, Febrary, or March all of the reservoirs will 4 made to sorething T had cleared up. 1can't recall,
5 fillto 100 percent: Carry-over is zeroed out because 5 Q. With respect to determining what constituted a
6  they're full. Everybody pot 100 percent. 6 flood control year in.your analysis, what standard did
7 So carry-over becomes irrelevant, including the 7 yowutilize?
8  stream maintenance account, We have flood water-going | 8 A. Okay. First, Ilooked at Exhibit -
9  down the river. They are not using water.anyraore. It's 3 MR. GEHLERT: it'looks like'it's 32
10 full ' {10 THE WITNESS: Exhibit 32.
11 Q. In that situation, they would then use -- they 111 BYMS. MARTENS:
12 would then — when you reconcile it later in the year, 12 Q. Thank you. Okay..
13 the first half, then they would have water to be able to 13 A. Ilooked at the discharge’at Glenwood Bridge.
14 use beginning October 315t of the following year? 14 In general, when I saw discharges -- it depends on the
15 A. 100 percent, yes. 5 month. But during the wintertime, if i{ was greater
18 Q. Iunderstand. 16 than 300 or 400 cfs, | viewed.that az a:flood discharge:
17 A, Thatlittle bit they-used in November and 17 During irrigation season, ifit-was the early ifrigation
18  December was replaced with flood water. 18  season; if it was more than 2,000 -
19 Q. lunderstand. 19 Q. Andcan--
20 A, S0 you don't gét charged for it 20 A. Then Lalso — to make sure, { looked into the
21 MR, FARRIS: 1 think that is all L have, 21 watermasterreporf. The watermaster-givesa little
22 ‘MS. MARTENS: Do you have anything, David? |22  description of the year atthe beginning of every
23 MR. GEHLERT: Did you want to mark that e-mail |23 report: 1 just kind of looked at that to make-siié that
24 we provided, or aré you goitig to ask quesfions about it? he taiked about flood releases.

Q md'oulookatthemtermasterrrtsmunaxy "
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