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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 3957¢

IDAHO POWER COMPANY,
Plaintiff,

Y.

STATE OF IDAHO; C.L. "BUTCH" OTTER,
Govemor of the State of Idaho; LAWRENCE G.

WASDEN, Attorney General of the State of
Idaho; IDAHO DEPARTMENT OF WATER

RESOURCES; and DAVID TUTHILL, Director,

Idaho Department of Water Resources,
Defendants.
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Plaintiff 1daho Power Company (“Idaho Power") hereby files its Reply in Support of its
Motion to Compel. It was necessary for Idaho Power to file the Motion to Compel int order to
resolve this discovery dispute on a timely basis, given the State's filing of its Motion for
Protective Order with no simultaneous supporting brief, and given the tight case schedule
including the upcoming expert report deadline. As shown below, in responding to the Motion to
Compel, the State has presented no legitimate basis on which to restrict discovery in this action,
and accordingly should be compelled to fully respond to 1daho Power's discovery requests.

ARGUMENT

I. Ihe State's Continued Aftempts fo Reargue Its Dispositive Motions Arg Impreper
and Should be Disregarded by the Court.

This is a discovery dispute. This is not an opportunity for the State to reargue issues that

have either been decided by this Coun, or that are pending before the Court. It is c@iainly not an
opportunity for the State to introduce new arguments and new evidence in an attemLJt to affect the
Court's Summary Judgment analysis. The Court should ignore the State's not--so-tliinly veiled
attempts to reargue various points on the merits, and to limit the scope of available evidence,
under the guise of withholding necessary discovery requested by Idaho Power,

The narrow issue before the Court is whether the State must produce the requested
discovery under this State's broad discovery standard. The standard governing discovery
disputes, as outlined by Idaho Power in both its Motion to Compel discovery and 1tb Response to
the State’s Motion for a Protective Order, is that |

"[plarties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the
pending action ... [and] it is not grounds for objection that the
information sought will be inadmissible at the trial if the

information sought appears reasonably calculated to lead to the
discovery of admissible evidence.”



IRCP 26(b)(1). This standard, which is substantively identical to the Federal Rulc,i has been
broadly interpreted by Courts in both Idalo and throughout the United States. See ;Idaho Power’s
Motion to Compel at 3-4. The ultimate admissibility of the requested information or
documentation is not controlling. /d. Thus, Idaho Power’s discovery requests are si'ppropriatc for
this phase of the case.!

With respect to rearpument, in its Motion to Strike or Dismiss Idaho Power?s Complaint
filed in the early stages of this case, the State already argued that the SRBA Court dfiocs not have
jurisdiction to address any issue raised in the declaratory relief claims in ldaho Pov;er's
Complaint other than legal title, including any issue related to availability of trust \i;'atcr and any
issue implicating water rights administration. This Court found otherwise in its July 23, 2007
Order (the "Order”). Regardless, the State again makes the same arguments in considerable
detail to justify its withholding of discovery. See State's Memorandum in Response to Idaho
Power Company’s Motion to Compel ("State’s Response Brief") at 4-6 and 9-17.

Further, in conjunction with its Motion for Summary Jundgment, the State already made
its arguments that: 1) this Court is limited to considering the Swan Falls legislatiox? and
legislative record, and that the Swan Falls Agreement itself, its interpretation, and iiks negotiation,
are irrelevant; 2) the State holds legal title to the Swan Falls waler rights; and 3) thé parties are

precluded by past representations from arguing otherwise, Not only is the State ind;on'cct in

]
]
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as argued extensively in Idaho Power's Motion to Compel and its Response in Opposition to the State’s Motion for
Protective Order, 1dsho Power's discovery requests are reasonably calculated to fead to the discovery of admissible
evidencs in this phase of the procecding, fully consistent with the scope and intent of the Court’s July 23 Order. As
further explained below, the information sought by Idaho Power ~ for instance, information concerming ihe amoum
of trust water that currently exists ~ is of significant importance 10 the work of counsel and to Idaho{Power's experts
who, as the Court is aware, are on a 1ight deadline for the production of expert reports. Further delay in the
production of requested documentntion and information simply cannot be allowed ifthe Court’s schedule is 10 be
met. i



Judginent motion. In the context of the current dispute, Idaho Power is not se{zkingi
documentation and information to create a "revisionist record,” but rather is seekini; relevant
information conceming the Agreement that it has the right to seek pursuarnt to IRCi,E’ 26(b)(1).

The State's final argument appended to the end of jts Response Brief is aIso reargument
in that it uses a new legal concept ("judicial estoppel”) to reargue the same point thg. State raised
in its Motion for Summary Judgment - that ldaho Power is making arguments now ithat are
contrary to previous representations to the legislature, other parties, and other courts. See State's
Response Brief at 23. This time the State supplements earlier argument by contcndmg that ldaho
Power is not only precluded from raising certain issues, but is precluded from seekuhg otherwise
permissible discovery. While Idaho Power disagrees with the State's substantive a]iegatlon that
itis taking inconsistent positions, the question before this Court is not whether idaho Power is
somehow seeking to create a "revisionist record™ as the State argues, but instead wh:;ther
documentation or information sought by Idaho Power fits within the broad scope of iRCP
26(b)(1). As shown in Idaho Power's Motion to Compel, the requested information :s fully
consistent with the broad 26(b)(1) standard,

Finally, this Court has broad discretion to control discovery. Jen-Rath Co. Ine. v. Kit
Mjz. Co., 137 1daho 330, 336 (2002); Jacobson v. State Farns Mut. Anto. ins. Co., 136 ldaho
171, 173 (2001). The Court should excreise its discretion to allow broad discovery to proceed
while the State's partial Summary Judgment motion is pending. Moreover, the Coun.should
resist the State’s renewed invitation to have the Court prematurely opine on issues reqmmmg in
the case before it has fully considered and ruled on the cross motions for summary 3u4lgment

There is no reason why, given the expedited schedule pushed by the State, discovery %hould be



delayed or stayed.” Idaho Power is attcmpting to undertake the discovery necessar; to meet the
State’s preferred expedited schedule, but that schedule leaves no "wiggle room.” lf:ithc Court
effectively stays discovery until it resolves the many legal issucs before it, by mliné in favor of
the State’s discovery motion, the overall case schedule will have to be extended. S]jould

discovery proceed with no further delay, it is likely that schedule can be met. i
|
}

[IR Idaho Power's Discovery Requests Are Reasonably Caleulated to Lead #g the
Discovery of Admissible Evidence, ,

In its Response Brief, the State once again raises its blanket objcction to ldaho Power's
discovery requests that tlic requests are designed primarily to develop legal challenges to
unspecified administrative decisions by the Director and IDWR, and do not goto isa.ucs currently
before this Court. But Idaho Power has told the State repeatedly, in discussions and iwritten

correspondence with State’s counsel, and in its prior briefings on this issue, that this simply is not

the case. Idaho Power acknowledpes the Court's ruling that its claims for injunctive irzlief

against the Director and IDWR cannot be heard by this Court in its capacity as SRB/:\ Court, and

it has made no assertions to the contrary in the course of this discovery dispute. |
Neither ldaho Power's claims at issue in this case nor its discovery requests rélate, as the

State repeatedly asserts, to past and future water right permitting or administration de cisions of

the Director. Indeed, Idaho Power qQuestions what water right administration decisions would be

* In its Memorandun in Support of Protective Order, the State cites a District of Conneciicut case znd
Circail case in support of its suggestion tha discovery could be stayed on certain {ssnes pending the rekolution of the
parties' dispositive motions. However, such 2 decision would require the Court to also consider the effect on Idaho
Power. Dependable Highway Exp, Inc. v, Navigators Ins. Co., 498 F.3d 1059, 1066 {9* Cir. 2007) ('H)f there is
even a fair possibility that the stay . , . will work damage 1o someone clse, the sty may be inappropriate absent a
showing by ihe moving party of hardship or inequity,” quoting Landis v. North American Co., 299 U4, 248, 253
(1936).) Such a stay would make ii virtually impossible for ldaho Power 10 mee the remaining court-grdered
deadlines, ' i

1
Ironically, in the 11™ Clreuit case cited by the Satc 10 support its stay suggestion, Panola Land Buyersldssac. v
Shuman, 762 F.2d 1550 (11 Cir. 1985), the Circuit denied a motion for a profective order because it dptermined
that the movant's claims that cenain discovery requests were *unnecessary, too long, too broad, requirs 100 much
lime, are expensive 1o complete, are irrclevant, are improperly timed, and entail unreasonable geographic
compliance” were "mercly concluyory” and, therefore. did not salisfy the standard of Rule 26(b). 762 F.2d a1 1530,
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subject to challenge at this point, As this Court has already determined, Jdaho Power hay
properly presented for this Conrt's determination issues related to the ownership, nature and

l
scope of its Swan Falls water rights. Order at 9-12. As discussed below, kdaho Pmrer's

discovery requests seck information and documents relevant or potentially relevant ]to these

1
t
i

claims.
A, Questions regarding water availability in the Snake River Basin and hmﬁv the State
calculates stream flows relate to whether trust water existed at the time of the Swan
Falls Agreement and arc thus relevant to the issue of the validity of the $wan Falls
trust arrangement. '
Idaho Power has asked this Court to determine whether any water existed abi:we the
l
minimum flow levels cstablished in the Swan Falls Agreement that could be placed ?n trust
(hercinafier referred to as "trust water”) at the time the parties entered into the 1984 :!!'\grccment,
or whether the parties operated under a mutual mistake of fact as to the existence of Emst water,
See Idaho Power's Complaint at §§ 60-63. To develop these claims, Idaho Power ha§
propounded several discovery requests relating to the issues of the availability of watjrer above the
Swan Falls Agreement minimum flows at the Murphy Gage, and how the State calcu:ﬂates these
flows at the Murphy Gage in light of interrelated water accounting, storage and use E
considerations in the Snake River Basin. See Motion to Compel at 11.* The State ari;zues that

Idaho Power has no legitimate basis on which to scek information regarding water availability
|

after 1984, claiming that this information must necessarily relate solely to Idaho Power's

currently stayed claims against the Director and IDWR., See State's Response Brief a{ 4-6. The
|
State's argument reflects a misunderstanding of ldaho Power's allegations regarding tt}c

|
availability of trust water and the technical basis of such allegations requiring the discovery.

¥ See also State Responses 1o Idaho Power Company's First Se1 of Discovery Requests {Exhibit 2 10 Olien Affdavit
in Support of State's Motion for Protective Order) at 20 ("the Department allocates the fow at the Murphy Gage 10
satisfy the separate obligations under the Swan Falls setitement and the Bureau of Reclamation flow augmentation
water”); and (“The Department caleulates the combined quanlities of these separate obligations only for purposes of
administrative convenience ) ! .

6



Idaho Power has retained technical experts to conduct modeling designed td analyze
water availability in 1984 at the time the partics entered into the Swan Falis Agreement. To fally

analyze this issue, these experts need, and thus Jdaho Power secks through discovery,

information from the State regarding the availability of water ét the Murphy Gage arbovc the
Swan Falls minimum flows, and how the State calenlates the Swan Falls minimum L‘lnws for
purposes of determining such availability. This need exists because, as a matter of !iydrology,
the effects of groundwater withdrawals in the Snake River system are not fully realized as stream
depletions until much fater - a scientific fact which the State conveniently ignores in arguing not
to produce this information.* Thus, information peitaining to water availability at the Murphy
Gage now is directly relevant to or could lead to the discovery of information relevant to water
availability in 1984, and indeed is necessary in order for 1daho Power to develop and submit the

expert reports required in this case by June 16. To the extent such information may hiso pertain

10 some aspect of State water rights administration, the Court has already ruled that overlap

between administrative provisions and definition of 2 water right is inevitable, rendering the

State’s arguments an illegitimate basis to withhold this information. |

B. The State misunderstands the relationship between Ydaho Power's disco iery
requests for post-Agreement information and its mutual mistake of fact qlaim.

The State makes the further argument that only information available in }984§at the time
of contracting can form the basis for 1daho Power's mutual mistake of fact claim. This argument
not only misstates the law on this issue, but also highlights the State's failure to undersiand the
purpose of Idaho Power's discovery requests. Whether a mumal mistake of fact occuéred

generally must be determined based on facts existing at the time the parties entered inLo the
!

* See Complaint a1 § 31, In fact, the State has acknowledged in discovery to date that the effects of groundwaler
pumping in the Snake River basin are delayed. See State Responses to Idaho Power Company's Firss Set off
Discovery Requests (Exhibit 2 to Olsen Affidavil in Support of State's Motion for Protective Order) al. 28 ("the
State admits that the depletive effects of ground water withdrawals from the ESPA on Snake River flows can be
delayed 10 varying degrees depending on a number of factors ..."), i
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contract at issue, Indeed, ldaho Power bases its mutual mistake of fact claim on its? contention
that no trust water, and thus no trust res, actually existed in 1984 when the parties qiigned the
Swan Falls Agreement — n'ot, as the State implies, that trust water availability decliilcd in the
years following the Agreement.” |
Nevertheless, this does not mean, and nothing in the case law cited by the &late stands for
the proposition, that post-contract information can have no relevance, and thus is npt a proper
subject of discovery, on the issuc of whether contracting parties operated under a n‘ifutual mistake
of fact at the time of contracting. In fact, as discussed in the section immediately aLove, Idaho
Power must look to post-Agreement hydrological impacts in the Snake River at thd Murphy
Gage and the Basin to deteninine what conditions actually existed in 1984 at the time the parties

entered into the Agreement. Apgain, this is a scientific fact unique to this case that the State

cannot dispute, and it should produce the requested discovery accordingly.

111, The State Asserts No ELepitimate Basis to L.imit Discovery to the _l,,:egiglqg_E ve Record,

As a final justification for its decision not to produce information and docuﬂ:ncntation
responsive to Idaho Power's Second Set of Discovery Requests, the State claims th#t the parties’
contractual intent is fully developed in and must be limited to the 1985-86 legislau'ijre record, and
thus any discovery in this action should not go beyond that record. Idaho Power h%s already

fully briefed the flaws in the State's position and why the Swan Falls Agreement and a broad

5 The State anempts 1o debate the merits of Idaho Power's mutual mistake of fac claim, asserting lhiu any
expeciation that the partics may have had regarding the avaitability of water supplies above seasonal minimum
flows can no more form the basis for mutual misiake than can expectations 1that market or financial tonditions will
remain unchanged.” See State's Response Brief at 8. The State then spends severa! pages of its Ruponse Brief
trying Lo justify this misguided analogy. As an initial mauner, whether Idaho Power will nliimately succeed on its
mutaal mistake claim is imelevant to whether the Stale should be required to produce informaiion ralated 10 tha
claim, 50 the State’s arguments regarding the merits of this claim should be disregarded. Moreover,ithe Staic’s
financial market analogy is absurd and bears no relation to the basis for Idaho Power's muiual mistske claim. In
forming the Swan Falls trust, the parties did not assume thai flow levels in the Snake River a1 Murphy Gage would
remeain constaut, ang Idaho Power makes no such assertion hiere, But the parties did assume that some Jevel of trust
water existed for reallocation at that tinie and this mutual belie was a basic and vital factor in their agreement to
form p 1rust 1o hold that water. Whether this mutusl beliel was erroneous at that Eme has yet 10 be delermumd by
this Court and is therefore an appropriate subject for discovery in this action.
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array of information beyond the legislative record pertaining to the Agreement are televant to the

claims in this action. See Idaho Power's Response in Opposition to the State's Motiépn for
Protective Order at 8-10 and Idaho Power's Response in Opposition to the State’s Motlon for
Summary Judgment at 15-17 and 1922, ‘

It is worth noting again, however, that the State takes great liberties with the allegedly
official legislative record that it claims controls this action, rearguing points that are: the subject
of the pending summary Judgment motions based on the Sare’s interpretation of the meamng of
certain statements made by representatives of the uegotiating partics. See supra Scchon 1
Nothing in the legislative record precludes Idaho Power from seeking discovery regdlrdmg any
information in the State's possession that pertains to the Swan Falls Agreement and tjixe parties'
mtent with respect to the salieut terms of that Agreement. If anything, the partics' wihcly
disparate views as to the meaning of tlicse and other statements in the record demonsirate that
disputed factual issues remain as to the meaning of the terms of the Swan Falls Agregment that
must be resolved by the Court, and thus discovery related to these issues remains appfopriate,

CONCLUSION

For the reasons discussed above and in Idaho Power's Motion to Compel, the Statc S
attempt to curtail discovery in this action should be denied, and the State should be compelied to
produce all information and documentation responsive to Idaho Power’s Second Set of Discovery
Requests. Idaho Power needs the information requested from the State in order to mest the
expedited discovery schedule in this action and, in particular, to prepare its expert reports by
June 16. Despite the State's attempt to distract the Court by rearguing the merits of idqiho
Power’s claims, the only issue for the Court to decide here is whether Idaho Power's dil}covery

requests seek information relevant or potentially relevant to its claims in this action, itlaho



Power has established that its discovery requests fall within this broad standard for permissible
discovery under IRCP 26(a){1), and its Motion to Compel therefore should be gmnted

Idaho Power also respectful y reiterates its request that the Court award it coﬁsts and fees |
incurred as a result of the State’s failure to fulfill its clear and unequivocal dlscoverﬂ obligations

under IRCP 26{2)(1), 33 and 34. The State’s failure to work with Idaho Power ina t%mcly
|
fashion to resolve the discovery requests, and its blatant atteinpt to reopen or reargue legal issues

cither already resolved or currently being considered by the Court, have unnecessari ¥ expanded
the scope of this discovery dispute, and thus the State should bear related costs and
Dated this 11th day of April 2008.
IDAHO POWER COMPANY

James C. Tucker, Esq. :
Senior Attorney, Idaho Power Company|
1221 West Idaho Strcet
Boise, ID 83702.5627

James S. Lochhead, Esq,
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CERTIFICATE OF SERVICE

Thereby certify that on this 11th day of April 2008, I caused to be served a t'tue and
correct copy of the foregoing document entitied IDAHO POWER COMPANY'S PLY IN
SUPPORT OF MOTION TO COMPEL via the method indicated below, and addressed to
each of the following:

Filed with the Court via Hand Delivery,

Lawrence Wasden X _U.S. Mail, Postage Prepaid
Steven QClsen X__ Electronic Mail
Karl T. Klein Facsimile

Michael C. Orr

700 W. Jefferson, Room 210 !
P.O. Box 44449 i
Boise, ID 83711-4449

Altorneys for Defendant, State of Idaho

IDWR Document Depository X U.S. Mail, Postage Prepaid
PO Box 83720 __ Hand Delivered
Boise, ID 83720-0098 —— Ovemight Mail
—__ Facsimile ‘.
United States Department of Justice X__U.S. Mail, Postage Prepaid
Environment & Nat’l Resources Div ___ Hand Delivered
550 W Fort Strest, MSC 033 —— Overnight Mail
Boise, ID 83724 __ Facsimile
Chief, Natural Resources Division —2&_U.S. Mail, Postage Prepaid
Office of Attorney General —__ Hand Delivered
PO Box 44449 ___ Ovemight Mail
Boise, ID 83711-4449 . Facsimile
Randall C. Budge _X_U.8. Mail |
Candice M. McHugh ____Hand Delivered
Racine Olson Nye Budge & Bailey, Chtd, —— Overnight Mail
P.O. Box 1391 __ Facsimile
Pocatello, ID 83204-139]
Josephine Beeman X_U.S. Mail
Beeman & Associates, P,C, __ Hand Delivered
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