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Plaintiff Idaho Power Company (*“1daho Power™), by and through its counselL submits this

|
Memorandum in Opposition to the State of daho’s Second Motion for Protective Ofder.

INTRODUCTION

In its Second Motion for Protective Order, the State seeks an order prohibiting Idaho
Power Company from deposing Timothy Luke, a State employee. The State’s newelt attempt to

evade its obligation to respond to discovery in this action is based on the State’s continued

improper narrowing of the issues in this case and its disregard of this Court’s July 24, 2007
Order on the State’s Motion to Strike or Dismiss. This Court has already determined that issues
beyond water right ownership are ripe in this action, and ldaho Power is entitled to u?ndertake
discovery on those issues. While ldaho Power’s grounds {or opposition to this speciﬁc Motion
|
are argued below, we also refer the Court to our arguiments in response 1o the State’sl; general
grounds for a protective order that are set forth in Jdaho Power’s April 8, 2008 Resp%mse in
Opposition to the State’s Motion for Protective Order. This Court must put an end té the State’s
reliance upon litigation gamesimanship ~ pushing for expedited discovery and trial th-en delaying
that discovery by unreasonably resisting it, and including individuals like Mr. Luke in lists of
persons with knowledge of relevant [acts then asserting that all facts within his knowiedge are
irrelevant — and deny this baseless Second Motion for Protective Order.
ARGUMENT
A. The State Identified Mr. Luke As a Person with Knowledge of the Facts Underlying this
Lawsnit, and His Affidavit Testimony Demonstrates that Idaho Power is Enfitled to
Depose Him.
As argued in Jdaho Power’s Motion to Compel, as well as in its opposition ta the State’s
first Motion for Protective Order, Idaho Rule of Civil Procedure 26(b)(1) provides that a party
may have discovery on any matter that is relevant and rcasonably calculated to lead fo the

!




discovery of admissible evidence. This rule is to be interpreted broadly in order to allow a

litigant to fully develop its claims and defenses during the proceedings. See Herbert
441 1.S. 153, 177 (1979) (noting “the discovery-deposition rules are 1o be accorded
liberal treatment to effect their purpose of adequately informing the litigants in civil
Caldero v. Tribune Publishing Co., 98 ldaho 288, 306 (Idaho, 1977) (Bakes, J., diss
("TRCP 26(b)(1) has consistently been interpreted to allow the broadest possible disd
The only limitation on discovery of unprivileged material is that it be relevant to the
matter of the litigation, which is such a broad standard that at the discovery stage a p
fact engage in a fishing expedition.").

The State has already conceded that Mr. Luke has knowledge of the facts ung

action, including knowledge relating to the State’s claim of ownership of Idaho Pow
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depletion by future upstreanm users.! The State's inclusion alone of Mr. Luke in its li

potential witnesses should be enough to enable Idaho Power to depose him and for t
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deny the State's motion. It is entirely disingenuous for the State to now reverse its p&)sition and

assert that Mr. Luke “had no involvement of any kind in the Swan Falls controversy
Falls negotiations, the Swan Falls Agreement, [sic] the Swan Falls legislation.” See

Memoranduin in Support of State of Idaho’s Second Motion Protective Order ("Stat

the Swan

e Mem." at

2, citing the Affidavit of Tim Luke ("Luke Aff."} at 3. The State should not be allowed to hold

Mr. Luke out as a potential witness in its casc and then seek to preclude 1daho Powe

his deposition to explore the extent of Mr. Luke’s knowledge.

' See April 1, 2008 Affidavil of Michael Gheleta (“Gheleta Aff.), Ex.D (State’s Responses 10 Idaho R
Set of Discovery Requests) at 5, 15, 18,
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The State’s description of Mr. Luke’s job responsibilitics, as well as Mr. Luk

c’s own

affidavit testimony, further demonstrate that Mr. Luke has knowledge relevant to ]dého Power

Company’s clais that are presently being litigated. In its Memorandum in Support
Motion the State admits “[t}he only work Mr. Luke has done at the Department that

any of ldaho Power’s claims in this consolidated subcase took place in September 19

of this
pertains to
88 to

1

September 1991, when his duties included the review and processing of appropriatio

applications seeking to ‘reallocate” water from hydropower uses under the water rig}its held in

trust by the State...” See State Mem. at 2, citing l.uke Aff. at 2. Mr. Luke confirms

his Affidavit, stating that his duties included “the review, analysis, recommendation
processing of water right transfers, and the review and processing of applications to
water held in trust under the Swan Falls Agreement.” See Luke Aff. at 2, 4 5.

The availability of trust water for "reallocation” is a critical issue in this litigg
the potential to affect the scope, extent and owncrtship and Tdaho Power Company’s Y

Mr. Luke's responsibilities with IDWR during the years 1988 through 1991, relating

"reallocation” of trust water, coupled with the State’s admission that he is a person w

knowledge of relevant facts, lead to the plain conclusion that Idaho Power is entitled
him, and that the deposition is likely to lead to the discovery of admissible evidence.

P. 26(b){1). No legitimate reason exists to allow the State to shield Mr, Luke from d
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Furthermore, the State’s continuing mantra that ldaho Power is impermissibly trying to

usc the deposition of Mr. Luke to develop an unspecificd water rights administration
some other court against IDWR, addressed in ldaho Power’s Response to the State’s

for Protective Order, is also belied by the State’s own discovery responses admitting

claim in

first Motion

that Mr.

Luke possesses relevant factual knowledge pertaining to relevant issues inctuding the State’s




claim of ownership to 1daho Power’s water rights. A deposition of Mr. Luke inquiri;hg into his
responsibilities with the Department, and his knowledge of relevant facts and documjents, could
undoubtedly lead to the discovery of admissible evidence relating to the existence oii" trust water
at the time of the Swan Falls Agrecement, implementation of IDWR’s allocation ru](:1 changes,
and the State’s actions in implementing the Swan Falls Agreement. All of this infoénation 18
relevant to Idaho Power’s water right and related contract claims presently being lili;galed before
this Court, which this Court has ruled are within the scope and jurisdiction of the SR?BA Court.
See July 24, 2007 Order. |

Moreover, at issue in this litigation, even in the State's narrow view of the ca{se, are
actions taken by the State 1o claim legal title to water rights originally recommende& by IDWR
as belonging to Idaho Power. Idaho Power is entitled to depose TDWR employees to discover
the individuals and bases involved in IDWR's recommendations to the Court purporiing to divest
ldaho Power of title 1o its water rights, |

“The purpose of our discovery rules is to facilitate fair and expedient pretrial fact

gathering. 1t follows, therefore, that discovery rules are not intended to encourage or reward

those whose conduct is inconsistent with that purpose.” Edmunds v. Kraner, 142 Idgho 867, 873
(2006). The State has no legitimate basis to preclude the deposition of Mr. Luke, wjf‘nom the State
has listed as a person with knowledge of relevant facts, which Idaho Power is enlill%d 1o explore
through discovery. Accordingly, Jdaho Power seeks an order of this Court denying The State’s
request that the Court prohibit the Luke deposition. |

B. The Documents Requested in the Subpoena Duces Tecum to Mr. Luke Eo Not
Constitute an Undue Burden and are Properly Discoverable in this Acti‘ n.

Idaho Power has been trying since February to obtain discovery of materials! relevant to
!

its claims regarding the nature and extent of its Swan Falls Agreement water rights,?as well as
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trust water availability. The materials sought {rom the State include information re]T.lcd to
IDWR calculation and measurement of flows in the Snake River, spring flows, rech%rge, Eastern
Snake Plain Aquifer ground water levels and hydrology, related Snake River surface:; flow
hydrology, and trust water applications and processing. 1daho Power has also reque%ted from the
State indexes of the documents/files maintained by or under the control or custody oj;f IDWR
related to the Swan Falls negotiations, the Swan Falls Agreement, trust water avai]aP;)i]ily‘ Snake
River flow calculations and measurements at the Murphy Gage, and issuance of pcrréhils 10
appropriate any available trust water. See generally Idaho Power’s Motion to Compisl. The
State has refused to fully produce this information in response 1o Idaho Power’s writlen
discovery requests. Consequently, Idaho Power has been forced to also seek this information in
conjunction with the deposition of Mr. Luke, an IDWR employee listed by the Staie|as a person
with knowledge of relevant facts. (A copy of the subpoena duces tecum issued to M[r. Luke is
attached hereto as Exhibit A.) |

The State argues that Mr. Luke is not subject to deposition because he allegedly has no

personal or firsthand knowledge of the Swan Falls settlement, and because he did nat commence

employment with the State until 1988, after the Swan Falls Agreement had been exeputed and
the implementing legislation enacted and amended. In making this argument, WhileiE
simultaneously refusing 1o produce documents requested it conjunction with Mr. Lﬁke’s
deposition, the State appears to be arguing in the deposition context as well that nothing outside
of the “official” legislative record for the years 1985 and 1986 is relevant to this actiion or subject
to discovery. |

Idaho Power has claimed in this action that the validity of the Swan Falls truét

arrangement is impacied by whether in fact there was any trust water available for appropriation



at the time of the 1984 Swan Falls Agreement. ldaho Power has further alleged accq
the partics to the Swan Falls Agreement were operating under a mutual mistake of
the availability and exient of trust watcr for reallocation, and has sought the remedy
reformation of the Agreement. As explained in 1daho Power's Reply brief on its Mo
Compel filed simultaneously with this brief, hydrologic conditions in years subseque
including currently, are relevant to modeling atlempting 1o be accomplished by expe
by ldaho Power, and determination of whether there was any trust water available fo
appropriation at the time of the Swan Falls Agreement.

ldaho Power is entitled to have discovery on all of the categories of materialg
requested because these matlers are directly relevant to the issue of the availability o
in 1984. Indeed, this Court has held that issues concerning the ownership, nature an

the Swan Falls Agreement water rights are properly before the Court. See July 24, 2
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10. The documents sought in conjunction with the deposition of Mr. Luke are relevant to the

extent of the Swan Falls waler rights, and in this respect as well are relevant and rcaslonably

calculated to lead 1o the discovery of admissible evidence at the trial of this action.

In his affidavit, IDWR Director David Tuthill mistakenly states that the subp

fecumi:

Encompass[es] documents that are related in any way to the Department’s
permitting of water rights, its administration of water rights, its creation and

nena duces

management of entilies or management units such as water districts and ground

water management areas, ils promulgation of administrative rules such as the
Water Appropriation Rules and the Conjunctive Management Rules, its wate;
resource planning activities, its water supply analyses and forecasting, ils
responses to water delivery calls, and its water resource measurement, model}
and characterization activities, including but not limited to analyses or f
measurements of the flows in the Snake River, the ground water in the Easter
Snake Plain Aquifer and the spring flows in the canyon.

m

|

ng



See Affidavit of David R. Tuthill, Jr. in Support of the State of Jdaho’s Second Moti;on for
Protective Order ("Tuthill Aff.") at 2, § 4. A review of the subpoena itself reveals that Idaho
Power did not make such broad and sweeping requests. The subpoena requests six c ategories of
documents. The first requests production of the Swan Falls documents and records,Swan Falls

implementation records including documents related to Trust Water applications and processing,

as well as Eastern Snake Plain Aquifer materials, and Snake River measurement materials
“created or retained by or under the direction of A. Kenneth Dunn.” See Ex. A attached hereto.
The second category requests the same materials prepared by or at the direction of, 6r maintained
by Keith Higginson. /d. The third category requests specifically research and repor:L data related
to groundwater levels in the Eastern Snake Plain Aquifer. 1d. The fourth seeks data regarding
testing and analysis of flows in the Snake River from 1975 to the present. /d. The fifth seeks
data prepared at the direction of Governor Evans or Attorney General Jim Jones relating to the
Swan Falls Agreement and negotiations. fd. The last category secks the indexes of{documents
and/or files maintained by, or within the custody and control of IDWR related 1o the docuinents
and data discussed above. Jd. While responses to these requests will likely amount to a lot of
relevant production materials, the requests are not as overly broad as represented by|Director
Tuthill in his affidavit, and all are tailored to lead to the discovery of relevant, admissible

evidence. See Tuthill Aff.

Idaho Power fully expects that its requests will amount to a substantial number of
documents, likely in excess of several thousand pages, but that does not mean that if is not
entitled to their discovery. Idaho Power has made available to the State thousands (J%f pages of
documents relevant to the Swan Falls Agreement and relatcd issues, although the St‘Lte has not

seen fit to undertake any review of such docurments. The State is obligated in turn u;) make the



documents within its possession available to ldaho Power for its review, even if ﬂle}; are
voluminous and there is a burden involved. |
The State has not demonstrated good cause to prevent ldaho Power from discovering the
relevant material that 1t has requested in the subpoena duces recum of Mr. Luke. In order to
establish "good cause," the moving party must show that specific prejudice or harm will result if
no protective order is granted. General Dynamics Corp. v. Selb Manufacturing, 481 F.2d 1204,
1212 (8th Cir., 1972) ("the burden is therefore upon the movant to show the necessity of its
issnance, which contemplates a particular and specific demonstration of fact, as distiénguishcd

from stereotyped and conclusory statcments. Such determination must also include &

consideration of the relative hardship to the non-moving party should the protective prder be
granted.") (Emphasis added).” Idaho Power will be significanily prejudiced in its de;felopme11t
of evidence supporting its claims in this litigation without the requested deposition or documents.
The showing of "good cause" for a protective order under Rule 26(c) is a "heavy burﬁcn."
Rivera v. Nibco, Inc., 384 T.3d 822, 827 (9™ Cir. 2004) (Bea, 1., disscnt). This burdejn will not
be satisfied by "broad allegations of harm, unsubstantiated by specific examples or ai’ticulated
reasoning,” and the fact that a party may be inconvenienced by the amount of relevalilt material it
must produce is irrelevant. Asarco v. Americas Mining Corp., 2007 U.S. Dist. LEXIS 84604,
*18 (D. Idaho, 2007). The State's arguments fail 1 reach beyond such impermissibie broad
allegations of harm and inconvenience, including general complaints that Mr. Luke ﬁll be
unable to assemble the requested documents in time for his deposition, without maki;pg any

|

attempt to explain why not or what documents Mr. Luke can asscmble.

|
|
|

2 Note that Federal Rute of Civil Procedure 26(cy and Idaho Rule of Civil Procedure 26{c} are substantively identical
and thus state courts often look to federal case law for guidance on discovery issues.



This is a complex lawsnit, with allegations beyond the narrow ownership issue that the
State has continued to argue to the Court is the only relevant matter presently being }itigalcd n
this case. The State has not articulated any legitimate reason why it should be excusjed from
complying with the requested deposition and written discovery except to complain that 1daho
Power has requested too much information. 1daho Power is entitled to have discovery of all
infonnation that is reasonably calculated to the lead to the discovery of admissible e%.fidencc. ID.
R. Civ. P. 26(b)(1). Accordingly, ldaho Power requests that the Court deny the Stat¢’s Second
Motion for Protective Order, and require the State to produce Mr. Luke for deposili&n, and to

provide or make available for inspcction the materials requested in the subpoena duces fecum.

CONCLUSION

The State has failed to establish good cause warranting the protective order if seeks

through its Motion. In the State's prior discovery responses, it has already admitted that Mr.

Luke is a person with knowledge related to the State’s claim to ownership of Idaho Power
Company’s water rights among other issues. Mr. Luke’s affidavit testimony demon;strates that
he will likely have knowledge related to the Company’s allegations regarding the amount and
availability of trust water at the time of the Swan Falls Agreement, and ldaho Power's related

mutual mistake of fact claim. Accordingly, for the foregoing reasons, Idaho Power tequests that

the Court deny the State of ldaho Second Motion for Protective Order, allowing the deposition of

Mr. Luke to proceed, including the production of documents associated with this dcj:)osition.
!
!

DATED: April 11, 2008.

IDAHO POWER COMPANY
James C. Tucker, Esq. |
Senior Attorney, Idaho Power CompanF
1221 West Idaho Street ‘
Boise, ID 83702-5627 i
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James S. Lochhead, Esq.
Michael A. Gheleta, Esg.
Mark J. Mathews, Esq.

Michelle C. Kales, Esgq.

Brownslein Hyatt Farber Schreck, P.C. |
410 17" Street, Twenty-Second Floor
Denver, CO 80202 ‘

John K. Simpson, ISB No. 4242
Shelley M. Davis, JSB No. 6788
BARKER ROSHOLT & SIMPSON LIP
205 North Tenth St., Suite 520
P.O. Box 2139

Boisc, 1D 83701-2139

Attorneys for Idaho Power Company
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CERTIFICATE OF SERVICE i;‘

1 hereby certify that on this 11th day of April 2008, I caunsed to be served a true and
correct copy of the foregoing document entitled IDAHO POWER COMPANY'S RESPONSE
MEMORANDUM IN OPPOSITION TO THE STATE'S SECOND MOTION FOR
PROTECTIVE ORDER via the method indicated below, and addressed (o cach ofjthe
following:

|
Filed with the Court via Hand Delivery. |

Lawrence Wasden X _ U.S. Mail, Postage Prepaid
Steven Olsen __ X Electronic Mail
Karl T. Klem __ Facsimile

Michael C. Orr

700 W. Jefferson, Room 210

P.0O. Box 44449

Boise, ID 83711-4449

Aftorneys for Defendant, State of Idaho

IDWR Document Depository _ X U.S. Mail, Postage Prepaid

PO Box 83720 ____Hand Delivered

Boise, ID 83720-0098 __ Overnight Mail ;
____ Facsimile :

United States Department of Justice _X 1.8, Mail, Postage Prepaid

Environment & Nat’l Resources Div ______Hand Delivered

550 W Fort Street, MSC 033 ___ Overnight Mail

Boise, ID 83724 ___ Facsimile

Chief, Natural Resources Division _ X U.S. Mail, Postage Prepaid

Office of Attorney General ____ Hand Delivered

PO Box 44449 ____ Overnight Mail

Boise, ID 83711-4449 __ Facsimile

Randall C. Budgc X U.8. Mail

Candice M. McHugh _____ Hand Delivered

Racine Olson Nye Budge & Bailey, Chitd. _ Overnight Mail

P.0. Box 1391 __ Facsimile

Pocatello, ID 83204-1391

Josephine Beeman _ X U.S. Mail

Beeman & Associates, P.C. _____ Hand Delivered

409 W. Jetferson Street ____ Ovemight Mail

Boise, ID 83702 ____ Facsimile
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James S. Lochhead

Michael A. Gheleta

BROWNSTEIN HYATT FARBER SCHRECK, P.C.
410 Seventeenth Street, Suite 2200

Denver, CO 80202

(303)223-1100 — Telephione

(303) 223-1111 — Facsimile

John K. Simpson, ISB No. 4242

Sheliey M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St.,, Svite 520

P.O. Box 2139

Boise, ID 83701-2139

(208) 336-0700 — Telephone

(208) 344-6034 — Facsimile

James C. Tucker, 1SB No 2038
Senior Attomey

IDAHO POWER COMPANY
1221 West ]daho Street

Boise, ID 83702-3627

(208) 388-2112 — Telephone
(208) 388-6935 — Facsimile

Attorneys for Plaintiff Idaho Power Company

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICI
LLS

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN F

In Re SRBA
Case No. 39576

IDAHO POWER COMPANY,
Plaintiff,
V.

STATE OF IDAHO; CL. "BUTCH" OTTER,
Governor of the State of Idaho; LAWRENCE G.
WASDEN, Attorney General of the State of
Idaho; IDAHO DEPARTMENT OF WATER
RESOURCES; and DAVID TUTHILL, Director,
Idaho Department of Water Resources

Defendants.

THE STATE OF IDAHO TO:

R L N A N N N N L P
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Consolidated Subcase No. !92~00023
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TIM LUKE

( 1
a_;\
o
[

A
e



PLEASE TAKE NOTICE that, pursuant to ¥dalio Rules of Civil Procedure 30 and 45,
the above named parties will take the deposition upon oral examination of Tim Luk:e, on the
date and at the time and location set forth below. |

The deposition will begin at 9:00 a.m. on Apnl 18, 2008, and shall continue from day lo
day urttil concluded, The deposition will be held at the offices of Barker Roslioit & 1$impson
LLP, 1010 W. Jefferson Street, Suite 102, Boise, Idaho, 83702 (208) 336-0700. ][“heJ deposition
will be recorded by a certified court reporter authorized to administer oaths in the State of Idaho,

Pursvant to 1daho Rules of Civil Procedure 45(b), the deponent is required to bring to the

deposition the following materials: [

1. Records, files, nofes, memoranda, calendars and documents created or reidined by or
under the direction of A. Kenneth Dunn, past Director of the Department df Water
Resources or department employees under his supervision, maintained in the files of,
or within the custody and control of the ldaho Department of Water Resources
directly or indirectly related to Snake River flows, the Eastemn Snake Plain Aquifer,
spring flows, recharge, the Swan Falls negotiations, Swan Falls Agreement, Swan
Falis legislative history, Swan Falis legislation; Swan Falls implementation, including
but not limited to trust water rights applications or processing, State Water Plans,
Snake River and tributaries hydropower rights, permits and applications, including
but not limited to Swan Falls, Milner and Hells Canyon, or subordination; -

2. Records, files, notes, memoranda, calendars and documents created or retained by by
or under the direction of Keith Higginson, past Director of the Department lof Water
Resources or department employees under his supervision, maintained in the files of,
or within the custody and control of the 1daho Department of Water Resourices
directly or indirectly related to Snake Rjver flows, the Eastern Snake Plain Aquifer,
spring flows, artificial or natural recharge, the Swan Falls negotiations, Swan Falls
Agreement, Swan Falls legisiative history, Swan Falls legislation; Swan Falls
implementation, including but not limited to trust water rights applications br
processing, State Water Plans, Snake River and tributaries hydropower rights, permits
and applications, including but not limited to Swan Falls, Milner and Hells Canyon,
or subordination;

3. Reports, drafts of reports, and information gathered in the process of researil)ﬁng
issues contained in reports, relating to groundwater levels of Eastern Snake Plain
Aquifer; |

|

|

]
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4. All documents, notes, reports, correspondence and memoranda documenting all
testing and analysis conducted relatin & to the flows of the Snake River for the years
1975 through the present;

5. All documents, reports, notes, memoranda, correspondence and pleadings prepared
at the direction of the Attorney General, Jim Jones, or his staff or the Goyernor of the
State of Idaho, John Evans, or his staff, during 1984 relating in any way to the Swan
Falls negotiations and Agreement;

6. Allindexes of the documents and/or files maintained by, or under the custody and
control of, the Idaho Department of Water Resources located at any of the Idaho
Department of Water Resources offices, or in any archive of the State of Idaho,
related in any way to the Swan Falls negotiations, Swan Falls A greement, Trust
Water, Snake River measurements at the Murphy Gage, and issuance of permits to
appropriate Trust Water.

You are further notified that if you fail to appear at the place and time specifigd above, or
to produce or permit COpying or inspection as specified above, that you may be held in contempt
of court and that the aggrieved party may recover from you the sum of $100 and aJl damages
which the party may sustain by your failure to comply with the subpoena.

£

DATED THIS 294 day of March, 2008.

IDAHO POWER COMPANY
James C. Tucker, Esq.

Senior Attorney, Idaho Power Company
122] West Idaho Street
Boise, ID 83702-5627

James S. Lochhead, Esq.

Michael A. Gheleta, Esq.

Brownstein Hyatt Farber Schreck, P.C.
410 17® Street, Twenty-Second Floor
Denver, CO_80202

N .
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By: I’”’* e

Johtt K. Simpson, ISB No. 4247
Shelley M. Davis, ISB No, 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth St., Suite 520
P.0.Box 2139

Boise, ID 83701-2139

Attorneys for Idaho Power Company




