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1999 FEB 01 PM 03:23 
DISTRICT COURT - SRBA 
TWIN FALLS CO., IDAHO 
FILED \ 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA ) NOTICE SETTING SUBCASE 
) FOR SCHEDULING CONFERENCE 

Case No. 39576 ) 
) SUBCASE NO: 36-10283A 

The Scheduling Conference for this subcase will be 
held as follows: 

WEDNESDAY, MARCH 10, 1999 at 03:30 PM 
SRBA 
DISTRICT COURT 
253 3RD AVENUE NORTH 
TWIN FALLS, ID 

Parties and their attorneys, if any, shall attend the 
Scheduling Conference and shall be prepared to discuss the 
following matters: 

1. Claimant representation and alignment of the parties; 
2. Identification of the issues; 
3. Admissions of facts and documents; 
4. Amendment of pleadings, if required; 
5. Discovery and discovery cut-off dates; 
6. Expert witnesses, if planned; 
7. Pre-trial conference dates; 
8. Motions; 
9. ~ettlement/alternative dispute resolution; and 
10. Firm trial date. 

CLIVE STRONG 
NATURAL RESOURCES 
DEP AG OFFICE OF ATTY GEN 
STATEHOUSE MAIL 
BOISE, ID 83720-0010 

/ 

MAIL 

Page 1 2/01/99 



(continued) 

The date for the scheduling conference will not be 

changed unless a Stipulation to Reset is received by the 

court fourteen (14) days before the date of the scheduling 

conference. Parties who wish to change the date of the 

scheduling conference must do the following: 

1. Contact the clerk of the SRBA Court and obtain 
alternative dates and times (208-736-3011). 

2. Contact each party to the subcase(s) or their 
attorney, if any, and reach an agreement on the 
alternative date(s) and time(s) provided by the 
clerk. 

3. Prepare a Stipulation to Reset the hearing. The 
hearing must be reset on one of the dates and times 
provided by the clerk. The stipulation must 
specify the date(s) and time(s) agreed to and must 
contain a statement that you have contacted each 
party or their attorney and that all have agreed 
on the alternative date(s) and time(s). The 
court will send a notice resetting the hearing. 

4. If the parties cannot agree on one of the alter- 
native dates and times provided by the clerk, the 
party wishing to change the date and time must 
file an Expedited Motion to Reset with the court 
at least 21 days prior to the scheduled hearing. 

Dated: FEBRUARY 01, 1999 

/S/ TERI HRANAC - -  - 

Deputy Clerk 
Snake River Basin Adjudication 

(Notice setting Scheduling Conference) Page 2 
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(continued) 

The date for the scheduling conference will not be 

changed unless a Stipulation to Reset is received by the 

court fourteen (14) days before the date of the scheduling 

conference. Parties who wish to change the date of the 

scheduling conference must do the following: 

1. Contact the clerk of the SRBA Court and obtain 
alternative dates and times (208-736-3011). 

2. Contact each party to the subcase(s) or their 
attorney, if any, and reach an agreement on the 
alternative date(s) and time(s) provided by the 
clerk. 

3. Prepare a Stipulation to Reset the hearing. The 
hearins must be reset on one of the dates and times 
provided by the clerk. The stipulation must 
specify the date(s) and time(s) agreed to and must 
contain a statement that you have contacted each 
party or their attorney and that all have agreed 
on the alternative date(s) and time(s). The 
court will send a notice resetting the hearing. 

4. If the parties cannot agree on one of the alter- 
native dates and times provided by the clerk, the 
party wishing to change-the date and time must 
file an Expedited Motion to Reset with the court 
at least 21 days prior to the scheduled hearing. 

Dated: FEBRUARY 01, 1999 

/S/ TERI HRANAC 
Deputy Clerk - - 

Snake River Basin Adjudication 

(Notice Setting Scheduling Conference) Page 2 
2/01/99 



CERTIFICATE OF MAILING \ 
I Certify that a true and correct copy of the NOTICE SETTING 

SUBCASE FOR SCHEDULING CONFERENCE was mailed on FEBRUARY 01, 1999 , 
with sufficient first-class postage to the following: 

STATE OF IDAHO 
Represented by: 

CLIVE STRONG 
NATURAL RESOURCES 
DEP AG OFFICE OF ATTY GEN 
STATEHOUSE MAIL 
BOISE, ID 83720-0010 
Phone: 208-334-2400 

MAY FARMS, LTD 
Represented by: 

JOSEPHINE P. BEEMAN 
PO BOX 1427 
BOISE, ID 83701-1427 
Phone: 208-388-8900 

YA-TA-HAY INVESTMENTS, INC. 
Represented by: 

PATRICK D. BROWN 
812 SHOSHONE ST E 
TWIN FALLS, ID 83301 
Phone: 208-735-8812 

YA-TA-HAY INVESTMENTS, INC. 
BARRETT, MARY RUTH 
813 W. KIOWA 
HOBBS, NM 88240 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 

(Notice Setting Scheduling Conference) /s/ TERI HRANAC 
Page 3 2/01/99 Deputy Clerk 
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R E C E I V E D  
R E C E I V E D  

FEB 0 3 1999 
1999 FEB 01 PM 03:23 
DISTRICT COURT - SRBA \ 
TWIN FALLS CO., IDAHO 
FILED 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA ) NOTICE SETTING SUBCASE 
) FOR SCHEDULING CONFERENCE 

Case No. 39576 ) 
) SUBCASE NO: 36-10283A 

The Scheduling Conference for this subcase will be 
held as follows: 

WEDNESDAY, MARCH 10, 1999 at 03:30 PM 
SRBA 
DISTRICT COURT 
253 3RD AVENUE NORTH 
TWIN FALLS, ID 

Parties and their attorneys, if any, shall attend the 
Scheduling Conference and shall be prepared to discuss the 
following matters: 

1. Claimant representation and alignment of the parties; 
2. Identification of the issues; 
3. Admissions of facts and documents; 
4. Amendment of pleadings, if required; 
5. Discovery and discovery cut-off dates; 
6. Expert witnesses, if planned; 
7. Pre-trial conference dates; 
8. Motions; 
9. Settlement/alternative dispute resolution; and 
10. Firm trial date. 

DIRECTOR OF IDWR 
PO BOX 83720 
WISE, ID 83720-0098 Page 1 2/01/99 



(continued) 

The date for the scheduling conference will not be 

changed unless a Stipulation to Reset is received by the 

court fourteen (14) days before the date of the scheduling 

conference. Parties who wish to change the date of the 

scheduling conference must do the following: 

1. Contact the clerk of the SRBA Court and obtain 
alternative dates and times (208-736-3011). 

2. Contact each party to the subcase(s) or their 
attorney, if any, and reach an agreement on the 
alternative date(s) and time(s) provided by the 
clerk. 

3. Prepare a Stipulation to Reset the hearing. The 
hearing must be reset on one of the dates and times 
provided by the clerk. The stipulation must 
specify the date(s) and time(s) agreed to and must 
contain a statement that you have contacted each 
party or their attorney and that all have agreed 
on the alternative date(s) and time(s). The 
court will send a notice resetting the hearing. 

4. If the parties cannot agree on one of the alter- 
native dates and times provided by the clerk, the 
party wishing to change the date and time must 
file an Expedited Motion to Reset with the court 
at least 21 days prior to the scheduled hearing. 

Dated: FEBRUARY 01, 1999 

/S/ TERI HRANAC 
Deputy Clerk 
snake-~iver Basin Adjudication 

(Notice Setting Scheduling Conference) Page 2 
2/01/99 



SUBCA 
with 

CERTIFICATE OF MAILING \ 
I Certify that a true and correct copy of the NOTICE SETTING 
.SE FOR SCHEDULING CONFERENCE was mailed on FEBRUARY 01, 1999 , 
sufficient first-class postage to the following: 

STATE OF IDAHO 
Represented by: 

CLIVE STRONG 
NATURAL RESOURCES 
DEP AG OFFICE OF ATTY GEN 
STATEHOUSE MAIL 
BOISE, ID 83720-0010 
Phone: 208-334-2400 

MAY FARMS, LTD 
Represented by: 

JOSEPHINE P. BEEMAN 
PO BOX 1427 
BOISE, ID 83701-1427 
Phone: 208-388-8900 

YA-TA-HAY INVESTMENTS, INC. 
Represented by: 

PATRICK D. BROWN 
812 SHOSHONE ST E 
TWIN FALLS, ID 83301 
Phone: 208-735-8812 

YA-TA-HAY INVESTMENTS, INC. 
BARRETT, MARY RUTH 
813 W. KIOWA 
HOBBS, NM 88240 

DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 

(Notice Setting Scheduling Conference) /S/ TERI HRANAC 
Page 3 2/01/99 Deputy Clerk 



SRBA - PARTIAL DECREE Page 1 of 2 

SRBA 
PARTIAL DECREE 36-10283A 

Issued on 11-27-2000. 

This is not an official copy. 

Contact IDWR or the Court for a Certified Copy. 

Choose Landscape Orientation when printing. 

NAME AND ADDRESS: YA-TA-HAY INVESTMENTS, INC. 
MARY RUTH BARRETT 
813 W. KIOWA 
HOBBS, NM 88240 

SOURCE : BILLINGSLEY CREEK TRIBUTARY: SNAKE RIVER 
QUANTITY : 2.38 CFS 

THE PORTION OF THIS RIGHT IN EXCESS OF 1.30 CFS IS 
SUBORDINATED TO ALL GROUND WATER AND SURFACE WATER RIGHTS WITH 
PRIORITY DATES OF DECEMBER 31, 1999 OR EARLIER. 

PRIORITY DATE: 06/26/1881 
POINT OF DIVERSION: T07S R13E S11 NESENE Within Gooding County 

NWSENE 
PURPOSE AND 
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY 

Irrigation 02-15 TO 11-30 2.38 CFS 
Stockwater 02-15 TO 11-30 0.12 CFS 
Stockwater 12-01 TO 02-14 0.34 CFS 

THE IRRIGATION USE UNDER THIS RIGHT IN EXCESS OF 1.30 CFS IS 
SUBORDINATED TO ALL WATER RIGHTS WITH PRIORITY DATES OF 
DECEMBER 31, 1999 OR EARLIER. 
Irrigation Within Gooding County 

T07S R13E SO2 LOT 02 (SWNE) 2.0 NWSE 17.0 
SWSE 25.0 

S11 NWNE 10.0 
54.0 Acres Total 

Stockwater Within Gooding County 
T07S R13E SO2 LOT 02 (SWNE) NWSE 

SWSE 

PLACE OF USE: 



SRBA - PARTIAL DECREE Page 2 of 2 

S11 NWNE 
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT: 

THE QUANTITY OF WATER DECREED UNDER THIS RIGHT FOR STOCKWATER 
USE IS NOT A DETERMINATION OF HISTORICAL BENEFICIAL USE. 

0.22 CFS OF THE UNSUBORDINATED PORTION OF THIS RIGHT IS 
LIMITED TO USE FOR CONVEYANCE LOSSES IN DELIVERY OF THIS RIGHT. 

THE SUBORDINATED PORTION OF THIS WATER RIGHT SHALL NOT BE 
ASSERTED, DELIVERED, HONORED, USED, ENFORCED, EFFECTIVE, OR 
OTHERWISE RECOGNIZED IF IT WOULD CAUSE OR REQUIRE, EITHER 
DIRECTLY OR INDIRECTLY, CURTAILMENT OF, INJURY TO, OR 
MITIGATION FROM ANY SURFACE WATER OR GROUND WATER RIGHTS WITH 
PRIORITY DATES OF DECEMBER 31, 1999 OR EARLIER. THE 
SUBORDINATION SHALL RUN WITH AND BE A PERPETUAL SERVITUDE UPON 
THIS WATER RIGHT AND THE ASSOCIATED LANDS, INCLUDING ANY NEW 
LANDS TO WHICH ALL OR ANY PORTION OF THIS WATER RIGHT IS 
TRANSFERRED. 

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS 
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT 
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY 
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE 
ENTRY OF A FINAL UNIFIED DECREE. I.C. SECTION 42-1412(6). 

Return to SRBA Home Page 



P A T R I C K  D . B R O W N ,  P . C .  
L A W  O F F I C E S  

R E C E I V E D  

October 1 1 , 1 999 

Mr. David Tuthill 
Idaho Department of Water Resources 
1341 Fillmore Street, suite 200 
Twin Falls, ID 83301-3380 

OCT 1 3 1999 

RE: SUBCASES NO. 36-1 0283A, YA-TA-HAY INVESTMENTS, INC. 

Dear Mr. Tuthill: 

According to testimony you gave at the August 11, 1999 trial in subcase No. 36- 
00039D it is, and has been since 1998, IDWR's statewide policy to recorr~mend 
quantities based on gravity irrigation, not on sprinkler irrigation, if the right was 
established by gravity irrigation. 

My understanding is the recommendation in this subcase was based on a 
sprinkler analysis. I ask that you amend the Director's Report to reflect the quantity of 
water IDWR believes reasonable and necessary for flood irrigation, as of the time the 
right was established. 

Please let me know immediately if you will amend the Director's Report 
accordingly or if you need any information from my client in order to do so. 

Also, if for some reason you cannot or will not amend the Director's Report, 
please let me know, including any reasons. I look forward to hearing from you. 

Attorney at Law 

pd bltf 

1 0 9  S O U T H  ADAMS STREET J E R O M E ,  I D A H O  8 3 3 3 8  
P H O N E :  2 0 8 - 6 4 4 -  1 9 6 7  FAX:  2 0 8 - 6 4 4 - 1 9 7 0  



COMMUNICATION DOCUMENTATION 

Claim No. see below 

This form is to be used to document public record information requests regarding any SRBA claim or 
claims. The form may also be used to document IDWR comnunications requesting information regarding 
any SRBA claim or claims when the request is not made in writing or the claim verification report is 
not readily available to document the request. This form is to be filed in all relevant claim files 
or a central office file. 

IDWR Employee/Agent Steve Clelland 

NAME: RE: 

HARRY GISLER CAMEIN GIs REQUEST OF POU 

He came in at the request of Pat Brown, his attorney, to get copies of the GIs 
prints. I provided a full page print of the POU area one page with IDWR's POU outline 
shown and one with only the GCDB and section lines. I also gave him a copy of the 
AA69 OPQ for the same area for comparison. (36-00021B) 

I also gave him similar copies of the Ya-Ta-Hay POU for Pat's use in another 
case. (36-10283A) 





R E C E I V E D  

Ya-Ta-Hay Investments, Inc. 
FEB 0 4 1998 

Deparlment 01 Water Resources 

HEPWORTH, LEZAMIZ 8 HOHNHORST 
CHARTERED 

133 Shoshone St. North 
P.O. Box 389 
Twin Falls, ID 83303-0389 
Telephone: (208)734-7510 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DlSTRiCT OF THE 

STATE OF IDAHO. IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

4 d / g n  /< /Q @I.y. , 
a d ~ u  ,/ 5 ); ;,' A L. 4 - 9 ! , . > , L :  

) 9 ,Q '& ,; 
YJ .- / ; p /  * : I ) Subcase No. 36-1 0283A , , 

) 
L,. 

) NOTICE OF APPEARANCE 
) 

COMES NOW the firm of Hepworth. Lezamiz & Hohnhorst, Chartered, and 

appears on behalf of claimant for the water right number listed above. 

Dated this day of February, 1998. 

HEPWORTH, LEZAMIZ & HOHNHORST, 
CHARTERED 

- -- -- --. -- 
.7 - - 

Patrick D. ~%n-- 

NOTICE OF APPEARANCE - 1 



CERTIFICATE OF SERVICE 

The unders~gned a res~dent attorney of the State of ldaho w~th offices at 133 

Shoshone St. North, P 0. Box 389, Twin Falls, ldaho 83303, and one of the attorneys for 
-I 

the claimant in thls matter, certifies that on the - - -  day of February, 1998, he served a 

true and correct copy of the forego~ng document by the method Indicated below, arid 

addressed to the following: 

Chief. Natural Resources Div. 
/ 

L,' U.S. Mai! - 
Office of the Attorney Generai - Hand Delivered 
State of Idaho - Overnight Mail 
P . 0 .  Box 44449 - Telecopy (Fax) 
Boise, ID 8371 1-4449 

U.S. Department of Justice - rlU.S. Mail 
Environment & Natural Resources - Hand Delivered 
550 West Fort Street, MSC 033 - Overnight Mail 
Boise, ID 83724 - Telecopy (Fax) 

IDWR Document Depository - / U.S. Mail 
P. 0. Box 83720 - Hand Delivered 
Boise. ID 83720-0098 - Overnight Mail 

- Telecopy (Fax) 

Jeffrey C. Fereday - Ju.s. Mail 
Givens, Pursley & Huntley - Hand Delivered 
P. 0 .  Box 2720 - Overnight Mail 
Boise, ID 83701 -2720 - Telecopy (Fax) 

Josephine P. Beeman - 1 U . S .  Mail 
Beeman & Hofstetter, PC - Hand Delivered 
608 W Franklin St. - Overn~ght Mail 
Boise, ID 83702 _-, . -- 

-\- Telecopy (Fax) 
- L z  

<, --- :\. 
' +  L 

Patrick D. Brown 

NOTICE OF APPEARANCE - 2 



SUBCASE NO. 36-10283A 

+ Water is delivered through the Padgett Ditch and 0.19 cfs of this right is limited to use for conveyance losses in delivery of this right. 
Water is delivered through the John Bell Ditch and 0.03 cfs of this right is limited to use for conveyance losses in delivery of this right. 
A diversion rate of 1.08 cfs at the field headgatc is recommended for the place of use described above. 
This right is a combination of old right nos. 36-00094,36-00095 and 36-00096. 

- 

NAME 

BASIS OF CLAIM 

SOURCE 

QUANTITY 

PRIORITY DATE 

PURPOSE OF USE 

PERIOD OF USE 

POINT OF 
DIVERSION 

PLACE OF USE 

REMARKS 

CLAIM (7/28/88) 

YA-TA-HAY 
Investments or Mary 
Barrett 

Decree 

Billingsley Creek 

7.500 cfs 

06/26/1881 

Irrigation 
Stockwater 

IIT.: 3/15 - 11/15 
S.W.: 111 - 12/31 

1'07S R13E S11 

T07S R13E SO2 
T07S K13E S11 
135.5 acres 

AMENDED CLAIM 

N/,4 

RECOMMENDATION 

YA-?'A-HAY 
Investments Inc. 

Decree 

Billingsley Creek 

1.3 cfs 

0612611 88 1 

Irrigation 
Stockwater 

In.: 3/15 - 11/15 
S.W.: 3/15 - 1111 5 . I2  cfs 
S.W.: 11116-3114.34cfs 

T07S K13E S1 1 

T07S R13E SO2 
T07S R13E S11 
54 acres 

+ see below 

OBJECTION 

XX IDWR 
recommends an amount 
less than dccreed &/or 
beneficially used. 

XX Beneficially used 
for purposes set forth in 
notice of claim 

XXIDWR 
recommends a period of 
uselessthandecreed 
&/or beneficially used. 

XX Director's Report 
fails to accurately statc 
placc of use. 

XX Beyond statutory 
authority vested in the 
Director. 



IDAHO Dk9ARTMENT OF WATER REScrdRCES 

36-10283A 
Y A-TA-HAY 'INVESTMENTS 

660 0 660 1320 1980 2640 Feet 

N 

a/J 5~'' 
'TNS 7S, RNG 13E, 

SEC 2, SW114NE114, W112SE114 
SEC 11, NW114NE114 W + ~ E  

C 

o Recommended Point of Diversion 

Recommended Place of use 

/V Section lines 

[?I QuarterIQuarter Liner 

GIs PLACE OF USE PRESENTATION 
1987 andfor 1988 NAPP PHOTOGRAPHY 
DATA ENTRY OCTOBER 9,1997 
BY KELLY K CHRISTENSEN 



$6-/oa#A D A T E - I ~  ) 6 - 9 7  
AGENT /(Kc, 

TRANSFER NUMBER 

OBJECTION FLED 

TOTAL ACRES WOM RECOMMENDATION 54 
A - 

UPDATED 

B36-DBPOU. DBF 

B36-DBPOD.DBF 

POLYGON # UPDATED 

POLYGON CREATED ON 604 ( ) 

ATTRIBUTES OF B36-POU . SHP ( 568M - 1 0 - 9 7 
r 

ATTRIBUTES OF B36-POD-SHP ( ) \ 
i 1 

I 
P/oosSccl J 

-lvc-5cM e- 
/ - " I .  

- - - -- - - -- 

P/U CONFLICT yes ( ) no ( ) 

P/D CONFLICT yes ( ) no ( ) 

READY FOR DECREE yes ( \ no ( ) 

SENT FOR DECREE yes ( ) no ( ) 



TlVS 7% EING 13E, 
SEC 2, S W l I 4 ~ 1 N ,  WllZSE114 

SEC 11, NWlI4lWlM 

GI$ PLACE OF USE PJUlS~TATION 
im ~ < Y C  i9m NAPP P a r n m z w H Y  
DATA ENTRY OCTWER 9,1997 
BY KELLY K CIXRISTENSEN 



TNS 7S, RNG 13E, 
SEC 2, SW114NEll4, W 1/2SEl/4 

SEC 11, NW114NE114 

GIs PLACE OF USE PRESENTATION 
1987 d m  1988 NAPP PHOTOGRAPHY 
DATA ENTRY OCTOBER 9,1997 
BY KELLY K CHRISTENSEN 



A E C E I V ~ ~  
. - *- -r  -- 

- ,- c ,  -.. 
DEC 2 6 1995 .- .-.. 1 . .  . ., - . ,-,I I: 7 t p, c. .- .. 

- .  -.-__ ~2 . . - . . >  . I  .- 
!:;A i a * ; ; ~ :  -, . , . Depa'mmt of Waf*, r - .  L1 ' i $>2'2  -,.; - ' - ' . A  

Adludication eurmu . j - l , y / ; !  ~ ~ 1 . t  . > , 2i ' ,zH 
- ~ - . '  'A\.., iv"Wf!':z; - -,  .- - . - - ,  

2 - -  - -- , - . . , - F!l .r.-; , 1 '  -.- --d -.- --- 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT om- 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

- - 
In Re SRBA >I Subcase Nos.: 3600021B (3600021) JAN 4 I; I925 

) 36-00039D, 36-00048A, 36-00049, 
aepafiment of water Resoyces 36-00051A9 36-02169,36-04260B , 

Case No. 39576 Southern Region , 36- and 36-15168 
1 
11 AMENDED ORDER DENYING 
;I MOTIONS TO STRIKE AFFIDAVITS 
1 and ORDER GRANTING MOTIONS TO 

:I FILE LATE RESPONSES 

On August 18, 1995, Cranney Bros. filed its Motion to File Late Responses (Cranney 

Motion) in five of the above subcases: 36-00039D, 36-00048A, 36-00049, 36-02169 and 

36-04260B.l Attached to the Cranney Motion was its Brief in Support of Motion to File Late 

Responses. The same date, Cranney Bros. lodged responses to objections in each of the five 

subcases. 

On August 18, 1995, May Farms, Ltd. (May Farms), Sand Springs Ranch Partnership 

(Sand Springs) and Faulkner Land & Livestock Company (Faulkner) filed their Motions to 

FileLate Responses2 (May Farms, Sand Springs and Faulkner Motions) in six of the above 

1 The claimants/objectors in these five subcases are: Fred and Susan Walmsley (36-00039D); Dan 
and Irma McFaddan (36-00048A, 36-00049 and 36-02169); and Robert H. Brailsford (36-04260B). 

2 Amended May Farms Motions in Subcase Nos. 36-00021B and 36-10283A were filed on 
September 12, 1995. 

AMENDED ORDER DENYING MOTIONS TO STRIKE 
AFFIDAVITS and ORDER GRANTING MOTIONS AND 
AMENDED MOTIONS TO FILE LATE RESPONSES 
Ul21195 



subcases: 36-00021B, 36-00048A, 36-00049, 36-0005 1 A, 36-10283A and 3615 168.3 Attached 

to the May Fanns, Sand Springs and Faulkner Motions were six separate but similar Memoranda 

in Support of Motions to File Late  response^.^ The same date, May Farms, Sand Springs and 

Faulkner lodged responses to objections in each of the six subcases. 

Cranney Bros., May Farms, Sand Springs and Faulkner will sometimes be referred to 

collectively as Movants . 

On November 21, 1995, the claimants in all nine of the above subcases (Claimant.) filed 

their Consolidated Memorandum Opposing Intervention. The Claimants also filed their Motion 

to Strike the affidavit of attorney Michael (3. Creamer and the attached portion of Mike Cranney's 

deposition (Subcase Nos. 36-00039D, 36-CKX)48A, 36-00049, 36-02169 and 36-04260B). Finally, 

the Claimants filed six Objections and Motions to Strike AfJidavits of Ralph L. May (36-00021B 

and 36-10283A), Mike Faulkner (36-00048A and 36-00049) and Tom Arnbrose (36-00051A and 

36-15168). Attached was the Claimants' Memorandum in Support of Objection and Motion to 

Strike AfJidavits and Preclude Intervention. 

On November 21, 1995, Cranney Bros. lodged its Pre-Hearing Memorandum. 

A hearing was held on November 22, 1995, at the SRBA Courthouse in Twin Falls, Idaho. 

Jeffrey C. Fereday appeared for Cranney Bros. ; Dana L. Hofstetter and Josephine P. Beeman for 

May Farms, Sand Springs and Faulkner; Patrick D. Brown for the Claimants; and Brent R. King 

for IDWR. The Cranney Motion was set for hearing the same day as the May Farms, Sand 

Springs and Faulkner Motions. However, because of s;milarities of the Motions and the 

Claimants' consolidated opposition, the hearings were combined. All counsel were present and 

participated throughout the hearing. 

After the hearing, on December '1, 1995, Cranney Bros. filed its Response to Motion to 

Strike. The same day, the Claimants wrote to the Special Master asking that the pleading be 

disregarded and Cranney Bros.' counsel be admonished for submitting post-hearing briefs and 

3 The claimants/objectors in four of the subcases are: Harry R Gisler (36-00021B); WaIten and 
Majorie Mildren (36-0005 1A); Ya-Ta-Hay Investments, Inc. (36- 10283A); and Hagerman Water Users Association 
(36-15 168). 

4 Amended Faulkner and Sand Springs Memoranda in Subcase Nos. 36-00049 and 36-0005 1A 
were filed on September 12, 1995. 

AMENDED ORDER DENYING MOWONS TO 
- AFFIDAVITS and ORDER GRANT ' -3TIONS Ah?) 

AMENDED MOTIONS TO FILE LA - L SPONSES 
U/t1/95 



evidence. 

Motions to Strike 

The Claimants moved to strike certain affidavits because the affidavits were not served 

with the Motions or they contain hearsay testimony, lack foundation and the affiants are not 

qualified as experts. While these criticisms are well taken for purposes of summary judgment or 

trial, they are less compelling in the context of these motions to file late pleadings -- particularly 

in these subcases. The Claimants and Movants have followed a particularly contentious motion 

practice and the court has been required to fashion its responses accordingly. On top of that, 

these are "test" subcases where fundamental and unique issues are being explored. Sweeping 

legislative changes in the midst of ongoing litigation only added to the challenges. The result has 

been a certain "flexible" application of SRBA Administrufive Order 1 and the Idaho Rules of Civil 

Procedure to accomplish the ends of justice. 

Judge Daniel C. Hurlbutt's July 28, 1995 Ordels concerning late filings clearly intended 

to provide "special consideration* to some parties to the adjudication. The Order was made 

because of legislative changes in the party status of IDWR and its Director. Even now, over a 

year after the amendments to the SRBA statutes went into effect, the court and the partes continue 

to discover new implications. 

Even though the affidavits complained of by the Claimants are flawed in certain respects, 

the timing of their filing and their contents are sufficient for purposes of these motions to file late 

pleadings. It must be remembered that the motions were filed by SRBA parties seeking to 

participate in subcases. The Movants have not had the opportunity to conduct discovery. It may 

reasonably be expected that their responses will be substantially refined and amended as they 

gather more information. The suggestion that the Movants will step into the shoes of the Director 

and defend the whole Director's Report is not reasonable. At this point, their burden is not to 

prove a case but to plead sufficient facts to support their motions. The affidavits meet that 

minimal burden and will not be stricken. 

5 The full title of the Order is Order Granting in Part, and Denying in Part, Joint Motions for 
Amendment of Administrative Order 1. 

AMENDED ORDER DENYING MOTIONS TO SI'RIKE 
AFFIDAYITS and ORDER GRANTING MOTIONS AND 
AMENDED MOTIONS TO FILE LATE RESPONSES 
l2121195 



Motions to File Late Responses 

The Movants argue that they meet the criteria of Judge Hurlbutt's July 28, 1995 Order: 

(1) they filed their pending motions in a timely manner and attached completed responses; (2) they 

have shown good cause for not filing responses in a timely manner; (3) they have demonstrated 

the existence of a meritorious position; and (4) they do not seek to enlarge or add to existing 

issues. In support of their allegation of "good cause, " all three Movants suggest that they chose 

not to file responses in a timely manner because they relied' upon IDWR to "defend" the 

Director's Report. Now that the Director's Report is no longer a pleading and IDWR and the 

Director are no longer parties, they .seek to file late responses in all nine subcases. 

There is no question that the pending motions were filed in a timely manner and completed 

responses were attached. It is also clear that the Movants do not seek to enlarge nor add to 

existing issues. Almost any element they might have chosen to respond to was objected to by the 

Claimants. So, the issues are whether good cause and a meritorious position have been shown. 

The court is satisfied that the Movants have shown both good cause for untimeliness and 

the existence of a meritorious position. It was reasonable for them to rely upon the Director to 

investigate all SRBA water claims and defend his findings in strict accord with Idaho water laws. 

When IDWR and its Director were removed as parties by the Legislature, it was also reasonable 

for the Movants to suspect that some claims might result in excessive rights. After all, at the time 

the Motions were filed, no subcase had proceeded to a full hearing before the Special Master. 

The fact that the Movants chose these particular subcases to intervene is no accident. 

These subcases concern water claims in the Hagerman Valley where the Mussef case arose. 

Right or wrong, the Movants were concerned that future "calls," as happened in that case, might 

impact their farm operations. Given the information generally available to water users, their 

concern was understandable. It made no difference that none of the Movants knew details in the 

Director's Report or specific facts about the Claimants' water uses. 

Having said that, the court feels compelled to remind the Movants and Claimants of 

Rule 1 1 (a)(l), Idaho Rules of Civil Procedure: 

6 Musser v. Higginson, 125 Idaho 392, 871 P.2d 809 (1994). 
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The signature of an attorney or party constitutes a certificate that the attorney or 
party has read the pleading, motion or other paper; that to the best of the signer's 
knowledge, information, and belief after reasonable inquiry it is well grounded in 
fact and is warranted by existing law or a good faith argument for the extension, 
modification, or reversal of existing law, and that it is not interposed for any 
improper purpose, such as to harass or to cause unnecessary delay or needless 
increase in the cost of litigation [emphasis added]. 

Therefore, IT IS ORDERED that the Claimants' Motions to Strike Andavits are denied. 

It is further ordered that the Cranney Motion to File Late Responses and the May Farms, Sand 

Springs and Faullcner Motions and Amended Motions to File Late Responses are granted. 

However, participation of Cranney Bros., May Farms, Sand Springs and Faulkner shall be limited 

to litigation of those elements in the Director's Report to which the Claimants have objected and 

to which IDWR has responded. They m:y not enlarge or add to existing issues. Responses 

previously lodged with the court by Cranney Bros., May Farms, Sand Springs and Faulkner are 

deemed filed as of December 12, 1995. 

DATED December 2 1, 1995. 

Terrence A. Dolan 
Special Master, Reporting Area 3 
Snake River Basin Adjudication 
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CERTIFICATE OF MAILING 

I certify that a true and correct copy of the (AMENDED) ORDER DENYING 
MOTIONS 'TO STRIKE AFFIDAVITS and ORDER GRANTING MOTIONS TO FILE 
LATE RESPONSES was mailed December 21, 1995, with sufficient first-class postage to the 
following: 

Chief, Natural Resources Division 
Office of the Attorney General 
State of Idaho 
P.O. Box 44449 
Boise, ID 8371 1-4449 

Patrick D. Brown 
Hepworth, Lezamiz & Hohnhorst 
P.O. Box 389 
Twin Falls, ID 83303-0389 

Josephine P. Beeman 
Dana L. Hofstetter 
Dillon, Bosch, Daw & Bock, Chartered 
Suite 200 
242 North 8th Street 
Boise, ID 83720 

Jeffrey C. Fereday 
Givens, Turlsey & Huntley 
P.O. Box 2720 
Boise, ID 83701 

Brent R. King 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID 83720-0098 

Courtesy copies to: 

Daria J. Zane 
R. Lee Leininger 
William M. Feny 
The United States Department of Justice 
Environment & Natural Resources Division 
550 West Fort Street, MSC 033 
Boise, ID 83724-0663 

Cheri C. Jacobus 
Office of the Attorney General 
State of Idaho 
P.O. Box 44449 
Boise, ID 83711-4449 
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Party's Name: May Farm, Ltd. R E C E I V E D  A N  "L 199j 

AUG 2 4 1995 
Josephne P. Beeman Depaflment of Water Resouras 

Adjudication Bureau 
DILLION BOSCH DAW & BOCK chtti. R E C i - z d v ~  
Fidelity Building 
242 N. 8th Street, Suite 200 JAk ? Q 
Boise, Idaho 83702 Depanrnent of Water Resources 

Southern Region 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re: SRBA 

Case No. 39576 

) Subcase No. 36- 10283A 
) 
1 MOTION TO FILE LATE RESPONSE 
1 TO YA-TA-HAY OBJECTION 

DESCRIPTIVE SUMMARY 

May Farms, Ltd. seeks to file a late response to the Ya-Ta-Hay objection to water right 

36-10283A as recommended in the Director's Report Part I for reporting area 3 (basin 36). 

MOTlON TO FILE LATE RESPONSE 

May Farms, Ltd. seeks to participate as a full party in subcase 36-10283A and files this 

motion and the attached Response to Ya-Ta-Hay Objection pursuant to the July 28, 1995 order 

of Judge Hurlbutt. The July 28 order states, "it is necessary to provide a mechanism for parties 

to participate in subcases u k r e  pan~cipation is required due to the removal of the Director and 

IDWR as a party and the ~hdnpe In the !status of the Director's Report as a pleading." 

The Motion is suppjn~d h) d Memorandum in Support of Late Response (Ya-Ta-Yay) and 

affidavits which accompan) r k  >!c.~norandurn and Response. 
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DATED this / - -dy of August, 1995. 

CERTIFICATE OF MAILING 

I hereby certify that on the / p d a y  o@& ,1995,1 mailed the original and copies 

of the foregoing motion, to the following persons, by mailing the original andlor true and correct 

copies, postage prepaid and addressed as follows: 

1. Original to: 

Clerk of the District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
P.O. Box 2707 
Twin Falls, Idaho 83303-2707 

2. Copies to: 

Chief, Natural Resources Division 
Office of the Attorney General 
State of Idaho 
P.O. Box 44449 
Boise. Idaho 8371 1-4449 

United States Department of Justice 
Environment and Natural Resource Division 
550 West Fort Street. Box 33 
Boise, Idaho 83734 

Patrick D. Brown 
HEPWORTH LEZAMIZ & HOHNHORST, Chtd. 
P.O. Box 389 
Twin Falls, ID 83303-0389 
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Party's Name: May Farms, Ltd. 

Attorney's Name and Address 
Josephine P. Beeman 
DILLION BOSCH DAW & BOCK Chtd. 
Fidelity Building 
242 N. 8th Street, Suite 200 
Boise, Idaho 83702 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re: SRBA ) 
1 Case No. 36-10283A 

Case No. 39576 1 
1 RESPONSE TO YA-TA-HAY MVESTMENTS, INC. 
) OBJECTION 

1. Person responding to obiection: 

Name: May Farms, Ltd. 

Address: 3509 South 2400 E a t  
Jerome, Idaho 83338 

Briefly describe your interest in this water right: 

Ya-Ta-Hay Investments, Inc. is a water claimant in reporting area 3 (Basin 36) who diverts 

fiom a common aquifer with May Farms. 

2. Person who filed obiection: 

Name: Ya-Ta-Hay Investments, Inc. 

Address: 8 13 West Kiowa 
Hobbs, New Mexico 88240 

3. If this response is filed by an attorney: 

Attorney Name: Josephine P. Beeman MICROFILMED 
DEC 51996 



Attorney Address: DILLION BOSCH DAW & BOCK Chtd. 
Fidelity Building 
242 N. 8th Street, Suite 200 
BOISE, ID 83702 

Attorney Phone No.: (208) 344-8990 

3. rn Ouantity: I respond to the objection concerning: 

a. rn the total quantity of water used in cubic feet per second; or 

c. the total quantity of water reserved for each and every purpose, including all 
present and future use. 

7. Purpose of Use: I respond to the objection concerning the purpose(s) of use. 

8. rn Period of Year: I respond to the objection concerning the period of year when water is 
used or is necessary for the purpose stated. 

9. rn Place of Use: I respond to the objection concerning: 

a. the legal description of'the place of use; or 

10. Consum~tive Use: I respond to the objection concerning the annual volume of 
consumptive use. 

1 1. rn Re~narks: I respond to the objection concerning the "remarks'' listed with the water right. 

14. Other: I respond to the objection concerning: 

All matters raised in the claimant's answer, affirmative defenses, and prayer for relief. 

A. $5 In response to Statement of Obiections 3 and 3.a., and 

all allegations of the objection regarding those items, Ya-Ta-Hay Investments, Inc. responds as 

RESPONSE TO YA-TA-HAY NVESTbIENTS, INC. 
No. 36-10283A, Page 2 
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follows: (1) it recommel- J me amount of water it determined wa, ding beneficially used; (2) the 

claimant is not entitled to any amount greater than that which is beneficially used (Idaho Code Secs. 

42- 104 and 42-1402); (3) the recommendation of the Director to the SRBA Court as to how the right 

should be decreed does not constitute a taking because it is simply a recommendation and not a final 

determination of the right; and (4) the eventual decree by the SRBA Court of the amount of water 

beneficially used, even if less than the amount previously decreed, will not constitute a taking 

because the right is limited to that amount beneficially used. 

B. Statement of Objection 3c. In response to Statement of the Objection item 3c., and all 

allegations of the objection regarding that item, May Farms, Ltd. Responds as follows: Since this 

water right is not a federal reserved water right, this objection item is inapplicable and the claimant's 

assertion of it is in error. May Farms, Ltd. Further responds that under Idaho law water cannot be 

reserved for future use, but must be appropriated and put to beneficial use before the user can acquire 

a water right. 

C. Statementgf. In response to Statement of the Objection item 7, and all 

allegations of the objection regarding that item, May Farms, Ltd. Responds that it recommended the 

same purpose or purposes of use that were identified on the notice of claim and that were found 

when the claim was investigated. By iden1:ifying in the objection as additional use or uses that the 

claimant did not list on the notice of claim, the claimant improperly seeks to use the objection 

process to amend the claim. A claimant must obtain leave of the court to amend a claim after a 

Director's report is filed, just as a party must obtain leave of the court to file a late claim after the 

Director's report is filed. Once leave of the court is granted, May Farms, Ltd. Can investigate the 

amended claim and make an appropriate recommendation to the court. 

D. $-. In response to Statement of the Qbiection item 8, and all 

allegations of the objection regarding this item, Ya-Ta-Hay Investments, Inc. responds as follows: 

Idaho Code 42-141 1(2)(g) requires the Director to determine the period of use of each water right 

acquired under state law that is recommended in the Director's report. Ya-Ta-Hay Investments, Inc. 

has developed irrigation season of use standards for various climatic areas throughout the state based 

on a 75% chance of a 24 degree Fahrenheit frost. The irrigation season of use cannot exceed the 

period in which water may be beneficially used. The period of the year during which this water right 

may be used is consistent with the standard irrigation season of use for the area in which the place 

RESPONSE TO YA-TA-HAY INVESTM.ENTS, INC. 
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of use of this water rigl. .dcated. Water may be used for irrig, ..,I outside the standard season 

of use, subject to the conditions set forth in general provision 12b of the Director's report. In further 

response to this objection item, May Farms, Ltd. Responds that it recommended stockwater use year- 

round, and that is recommended the period of use for irrigation as claimed. By now asserting a year- 

round season of use for irrigation, the claimant improperly seeks to use the objection process to 

amend the notice of claim. A claimant must obtain leave of court to amend a notice of claim just 

as a party must obtain leave of court to file a late claim afier the Director's report is filed. Once 

leave of court is granted, May Farms, Ltd. can investigate the amended claim and make appropriate 

recommendation to the court. 
. . 

E. Statement of Ob-ons 4 md9.a. In response to Statement of the Objection 9 and 9.a, 

and all allegations of the objection regarding those items, Ya-Ta-Hay Investments, Inc. responds that 

the recommended water right accurately describes the place of use of the right. 

t o f O  ' . 
. . 

F. Statemen I11 response to Statement of the Qb!ection item 1Q and all 

allegations of the objection rcgxding this item, Ya-Ta-Hay Investments, Inc. responds as follows: 

(1) The decree asserted by thc claimant did not set an annual volume of consumptive use for this 

water right. (2) Idaho Code Scc. 42- 14 I 1(2)(i) requires the Director to determine the annual volume 

of consumptive use for each water right acquired under state law and recommended in the Director's 

report. (3) Idaho Code Sec. 42- 140 1 A(2) provides that the quantification of consumptive use "is 

included as a rebuttable presumption in a decree only for the purpose of transfers pursuant to section 

42-222, Idaho Code"; therefore. the conswnptive use recommended for this water right is included 

solely for use in future transfer proceedings. (4) The annual volume of consumptive use 

recommended for this right is -3 acre feet per acre. This is the maximum volume of water consumed 

by the most water consumpti\ c crop ( pasture) that can be grown in the area during the period of year 

when water is used for imgatron. as provided for by Idaho Code Sec. 42-1401A(2). (5) The 

recommendation of the Din~tor  1c.r thc SN3A Court as to how the right should be decreed does not 

constitute a taking because 11 I \  \~n\pl) a recommendation and not a final determination of the right. 

(6) The eventual decree b) thc \H 13..\ Court of the amount of water beneficially used, even if less 

than the amount previousl! JCL ~L.L.J. \L i l  l not constitute a taking because the right is limited to that 

amount beneficially used 
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G. Statement 01 .+cction 11. In response to Statement L- ,~le Obiection item 1 1, and all 

allegations of the objection regarding that item, Ya-Ta-Hay Investments, Inc. responds as follows: 

There is an error in the remarks in description of this right in the Director's report. The recommen- 

dation should be corrected as shown in the attachment entitled "Recommended Water Rights 

Acquired under State Law". In further response to this objection item, Ya-Ta-Hay Investments, Inc. 

responds as follows: As to the remaining remarks, it has authority pursuant to Idaho Code Sec. 42- 

141 1(2)(j) to include in its recommendations of water rights acquired under state law and 

recommended in the Director's report "such other matters as are necessary to define the right." The 

remark or remarks objected to are necessary to adequately describe and define this water right. 

H. Statement of Objection 14. 1x11 response to Statement of the Q b i e c t i o n 4 ,  and al I 

allegations of the objection regarding that item, see attached "Ya-Ta-Hay Investments, Inc.'s 

Response to Answer Affirmative Defenses and Prayer for Relief of Claimant". 

I. General Objection. In response to the sentence listed in Changes to the Director's Report 

whereby the claimant attempts to "reserve the right to claim all purposes of use and quantities of use 

as shown by the evidence at trial," Ya-Ta-Hay Investments, Inc. responds as follows: Insofar as this 

purported reservation of rights may constitute an attempt to reserve the right to amend at trial the 

claimant's notice of claim, the claimant improperly seeks to use the objection process to amend the 

claim. A claimant must obtain leave of the court to amend a claim. A claimant must obtain l e a ~ e  

of the court to amend a claim just as a par17 must obtain leave of the court to file a late claim after 

the Director's report is filed. 

CHANGES TO THE DIRECTOR'S REPORT 

Ya-Ta-Hay Investments, Inc. proposes no changes to the description of this claim in rhc 
Director's report. 

Check here if you are submitting documents. Please list each document by the title anJ 

number of pages. You may use additional pages if necessary: 

Affidavit of Josephine P. Beenlan 2 pages 
May Farms, Ltd.'s Response to Answer 4 pages 
Affirmative Defenses and Prayer for 
Relief of Claimant 
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VERIFICATION 

State of IDAHO ) 
: SS 

County of ADA ) 

Mary Ruth Barrett being first duly sworn, upon oath, deposes and says: 

I am a principal in Ya-Ta-Hay Investments, Inc., a party to this proceeding, as defined by I.C. 

5 42-1401A(1) and (7); that Josephine P. Beeman is my attorney in fact for these matters and is 

authorized to verifjl this response; and I have read the foregoing response, know its contents and that 

the statements contained therein are true to the best of my knowledge and belief. 

YA-TA-HAY INVESTMENTS, MC. 

By: /s/ 
DILLION BOSCH DAW & BOCK, Chtd. 

By: $/ 
'~osk~hine P. Beeman, Attorney signing in 
Representative capacity 

+ Subscribed and sworn to before me day a& , 1995 . 

NO& public for 
Residing at: 
My Commission expires: 
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CERTIFICATE OF MAILING 

w 1 hereby certify that on t h e 1 8  day of-, 1995, I mailed the original and copies 

of the foregoing response, including all ;3ttiichments, to the following persons, by mailing the 

original and/or true and correct copies, postage prepaid and addressed as follows: 

1. Original to: 

Clerk of the District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
P.O. Box 2707 
Twin Falls, Idaho 83303-2707 

2. Copies to: 

Chief, Natural Resources Division 
Office of the Attorney General 
State of Idaho 
P.O. Box 44449 
Boise, Idaho 837 1 1-4449 

United States Department of Justice 
Environment and Natural Resource Division 
550 West Fort Street, Box 33 
Boise, Idaho 83734 

Patrick D. Brown 
HEPWORTH LEZAMIZ & HONHORST, Chtd. 
P.O. Box 389 
Twin Falls, ID 83303-0389 
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Movant's Name 
May Farms, Ltd. 

Attorney's Name & Addresses 
JOSEPHINE P. BEEMAN 
C. A. DAW 
Dillion, Bosch, Daw & Bock 

Chartered 
Fidelity Building 
242 N. 8th St., Suite 200 
Boise, ID 83702 
Tel. (208) 344-8990 
Fax. (208)344-9140 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

) Case No. 36-10283A 
1 
1 AFFIDAVIT OF JOSEPHINE 
1 BEEMAN 
1 

Josephine Beeman, duly sworn on oath, states as follows: 

1. I am the attorney for May Farms, Ltd., the Movant in this matter. 

2. Attached are true and correct copies of documents maintained by the Idaho 

Department of Water Resources with respect to SRBA claim 36-10283A. 

DATED: August 18,1995 
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STATE OF IDAHO ) 
> ss 

County of Ada 

Subscribed and sworn before me on August 18,1995. 

NO& Public for Idaho 
Residing at Boise, Idaho 
Commission Expires: 
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MOVANT'S m P O N S E  TO ANSWER. AFlFTRMATTVE D E F E m  AND PRAY= 
u 

This portion of the response addresses the multi-page attachment to the objection (hereinafter "the 
attachment"), wherein the claimant admits or denies all sections of Parts I, II, and III of the 
director's report, asserts 27 affirmative defenses, and alleges a prayer for relief. The attachment 
contains the following sections, corresponding to the various sections of the director's report: 

(1) I. 
(2) 11. D E S C R I P T I V E S U M M A R Y ,  (first unnumbered page of Part I of the director's 
report) 
(3) Ill. TABLE OF CO- (second and third unnumbered pages of Part I of the 
director's report) 
(4) IV. 1. INSTRUCTIONS FOR USING THIS REPORT PART I (page 1 of Part I 
of the director's report) 
(5) IV. 2. SCOPE OF THE ADJUDICATION (pages 1-3 of Part I of the director's 

report) 
(6) IV. 3. PURPOSE OF THIS REPORT PART I (pages 3-4 of Part I of the 

director's report) 
(7) V. 1. BOUNDARIES OF BASIN (pages 4-6 of Part I of the director's report) 
(8) V. 2. WATER SOURCES (page 6 of Part I of the director's report) 
(9) V. 3. DEVELOPMENT OF WATER USE (pages 6-9 of Part I of the director's 

report) 
(10) VI. GENERAL PROVISIONS 1-8 APPLY TO ALL WATER RIGHTS IY 

BASIN 36 (page 9 of Pan I[ of the director's report) 
(1 1) VI. General Provision 1. EFFECT OF ADJUDICATION (page 9 of Part I of tht 

director's report) 
(12) VI. General Provision 2. GENERAL ADMINISTRATIVE PROVISIONS (pages 

9-10 of Part I of the director's report) 
(13) VI. General Provision 3. CONJUNCTIVE ADblNISTRATION (page 10 of Pan 

I of the director's report) 

--. -- -- - - - 
(13) VI.GeneralProvision4.AD~T~T_&ON_OFGR-O~W-A.TERRIGWS --- - - - - --- - -- 2 

, - -  7 - - - @age 10 of Part I of the d i r e c t o r 8 s ~ ~ - -  - =-=. - ---= =_--> -- . - - -, - 

(14) VI. General Provision 5. ADMINISTRATION OF BASIN 36 RELATTVE TO 
THE SNAKE RIWR (page 10 of Part I of the director's report) 

(15) VI. General Provision 6. ADMINISTRATION OF SMALL DOMESTIC rLVD 
STOCK WATER RIGHTS (page 11 of Part I of the director's report) 

MOVANT'S RESPONSE TO AXSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR 
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(16) VI. General Provision 7. MEASURING DEVICES AND CONTROL WORKS 
(page 11 of Part I of the director's report) 

(1 7) VI. General Provision 8. FIRE FIGHTING PURPOSES @age 1 1 of Part I of the 
director's report) 

(18) VI. General Provision 9. CONSUMITWE USE @age 12 of Part I of the 
director's report) 

(19) VI. GENERAL PROVISION 10 APPLIES TO ALL WATER RIGHTS IN 
BASIN 36 SHOWX WITH DOMESTIC USE AS A PURPOSE OF USE (page 
12 of Part I of the director's report) 

(20) VI. General Provision 10. DOMESTIC USE (page 12 of Part I of the director's 
report) 

(21) VI. GENERAL PROVISION 11 APPLIES TO ALL WATER RIGHTS IN 
BASIN 36 SHOWN WITH STOCK WATER USE AS A PURPOSE OF USE 
(page 13 of Part I of the director's report) 

(22) VI. General Provision 11. STOCK WATER USE @age 13 of Part I of the 
director's report) 

(23) VI. GENE= PROVISIONS 12-16 APPLY TO ALL WATER RIGHTS IN 
BASIN 36 SHOWN WITH IRRIGATION AS A PURPOSE OF USE @age 13 
of Part I of the director's report) 

(24) VI. General Provision 12. IRRIGATION USE @ages 13-14 of Part I of the 
director's report) 

(25) VI. General Provision 13. DIVERSION VOLUhiE FOR IRRIGATION @age 
14 of Part I of the director's report) 

(26) VI. General Provision 14. CONSUMPTIVE USE FOR IRRIGATION (pages 14- 
15 of Part I of the director's report) 

(27) VI. General Provision 15. AMOUNT OF COMBJXED WATER RIGHTS FOR 
IRRIGATION (page 15 of Part I of the director's report) 

(28) VI. General Provision 16. DIVERSION RATES IN EXCESS OF .02 CFS PER 
ACRE @ages 15-16 of Part I of the director's report) 

(30) VI. 17. INSTRUCTIONS FOR USE OF LIST OF RECOMMENDED WATER 
RIGHTS @ages A-i through A-iii of Pan I of the director's report) 

(31) VI. 18. IDAHO DEPARTMENT OF WATER RESOURCES 
RECOkIMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW 
(pages A-1 through B-25 of Part I of the director's report) 

(32) DIRECTOR'S REPORT FOR REPORTING AREA 3 (BASIN 36), 
- @lFECTOR'S REPORT PART LI) -- A 

- " , m y -  - -  --.-- -- 
- . - - - .  - 1. - es- =D&-OR~S REPORT . FOR REPORTING 

(DIRECTOR' S REPORT P.4RT III) 

The attachment also contains pan VIII, AFFIRMATIVE DEFENSES (pp. 20 through 28) and 
a PRAYER FOR RELIEF (untitled, p. 28). - .  
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In response to each of the items enumerated above Movant responds that pursuant to 
Section 4 a.(2)(c) of SRBA Administrative Order 1, Rules of Procedure, Movant generally denies 
each and every allegation, if any, contained in each enumerated portion of the attachment. 
Movant affirmatively responds that neither SRBA Administrative Order 1, Rules of Procedure, 
nor Title 42, Chapter 14, Idaho Code, make provision for Movant to a f f m ,  amplify, or otherwise 
respond to the claimant's admissions, or to deny the claimant's denials, and that Movant therefore 
does not believe that it is required to do so. Title 42, Chapter 14, Idaho Code solely defrnes the 
content and scope of the director's report. It is to contain a description of the water system and 
is to provide a recommendation as to each water right claimed and as to those matters necessary 
for administration of those water rights. Therefore, the content and scope of the objection is 
limited to those same matters. The attachment to the present objection asserts or otherwise raises 
matters not directly addressing the elements of the water right as recommended, the description 
of the water system, or the general provisions. Rather, the attachment raises broad issues as to 
the constitutional, statutory and administrative efficacy of the entire adjudication process. All 
such issues should be raised by means of motions to designate basinwide issues and similar 
procedural vehicles specifically designed to provide for basinwide notice and participation. They 
should not be permitted to divert the focus of any individual subcase away from the issues directly 
connected to the elements of the water right and the administration thereof. Therefore, because 
the attachment to the present objection is not within the scope of the statutory purpose of an 
objection it should be stricken. 

However, in the event that the court should determine that all or part of the attachment is 
properly within the scope of the objection, Movant further responds as follows: 

Movant affirmatively responds that all statements within the director's report are properly 
included therein pursuant to Title 42, Chapter 14, Idaho Code, and in particular pursuant to Idaho 
Code $3 42-1411 and 42-1412(8); and that the provisions of the Idaho Rules of Civil Procedure 
regarding pleadings are inapplicable to the extent that they are in conflict with the statutory 
requirements. Therefore Movant denies all allegations directed at the contents of the director's 
report. 

As to the enumerated portions of the attachment addressing the listings of recommended 
water rights, abstracts of federal reserved water right claims, or negotiated agreements, other than 
the individual recommendation that is the subject of this objection, Movant responds that such 
claims or agreements are not brought before this court by this objection. 

Responding to the 27 affirmative defenses asserted in the attachment, Movant generally 
denies each and every affirmative defense asserted. Movant further responds that affirmative 
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defense numbers 1, 2, 4, 5, 10, 11, 12, 18, and 22, asserting various violations of civil or 
constitutional rights, fail to comply with the requirements I.R.C.P. 9(b) providing that in all 
averments of violation of civil or constitutional rights the factual circumstances constituting such 
violation must be stated with particularity. Accordingly, Movant asserts that those affirmative 
defenses should be stricken. 

In response to that portion of the multi-page attachment to the objection wherein the 
claimant asserts a prayer for relief, Movant responds as follows: 

1. Movant denies that the director's report asserts any claims against the claimant; 
rather, the director's report contains only the recommendation of the director as to how 
the claimant's water right should be decreed and administered. 

2. Movant denies that the claimant is entitled to have the water right decreed as 
claimed unless in the director's report the water right has been recommended as claimed. 

3. Movant denies that any acts upon its part constitute the taking of private property 
for which just compensation should be allowed and awarded. 

4. Movant denies that the claimant is entitled to recover court costs and reasonable 
attorney fees. 

5 .  Movant denies that the claimant by this objection has raised any claims entitling 
such claimant to any relief other than the eventual judicial determination and decree of the 
various elements of the claimant's water right, if any, and of those related matters 
necessary to describe and administer that water right. 
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Movant's Name 
May Farms Limited 

Attorney's Name & Address 
JOSEPHINE P. BEEMAN 
C. A. DAW 
Dillion, Bosch, Daw & Bock 

Chartered 
Fidelity Building 
242 N. 8th St., Suite 200 
Boise, ID 83702 
Tel. (208) 344-8990 
Fax. (208) 344-9140 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF InAtro, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

3 Case No. 36- 10283A 
) 
) MEMORANDUM IN SUPPORT 
1 OF MOTION TO FILE LATE 
1 RESPONSE (YA-TA-HAY) 

INTRODUCTION 

May Farms Limited. an Idaho corporation, (May Farms) submits this memorandum in 

support of its Motion to File I.clie Response. The Motion seeks the Court's permission to enter a late 

response on the objection of 1'3- ra-11ay Investments, Inc., a foreign corporation ("Ya-Ta-Hay") to 

the Director's Report regard~ng \\ K 2 36- 10283A. The Court's Order of July 28, 1995, ("July 28th 

Order") regarding the J ~ I ~ I  \ l o ~ ~ o n s  for Amending Administrative Order 1 and for Expedited 

Hearing indicates that such rnorlclns may be made within 21 days of the July 28th Order. May 

Farms' motion is made \\ I I  h~ n I hc 1 I days and is accordingly timely. 
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The Court's July 28th Order also indicates that such motions will be granted or not according 

to criteria similar to those prevailing under I.R.C.P. 55(c) for setting aside a default (i.e. showing 

both good cause for untimeliness and the existence of a meritorious position.). 

FACTUAL SITUATION 

The Court's July 28th Order states the factual situation with respect to the basis for entry of 

the late response to objection by May Farms: 

The removal of IDWR and the Director as a party to the SRBA and all 
subcases necessitates special considerations for some parties to the adjudication. . . 
Based on the pleadings and party status of IDWR prior to the 1994 amendments to 
the SRBA statutes. some parties decided not to participate in certain subcases, 
choosing instead to rely on the Director's report and I D W ' s  defense of its pleading. 
. . Those parties who opted to rely on IDWR to litigate and advocate in favor of the 
Director's Report are unable to do so. Therefore it is necessary to provide a 
mechanism for parties to participate in subcases where participation is required due 
to the removal of the Director and ID WR as a party and the change in the status of 
the Director's Report as a pleading. 

Movant is a party who relied on the IDWR to defend the Director's Report. See Affidavit of Ralph 

May, Secretary Treasurer of May Farms Limited. 

There has been no effort by any party to bring the Ya-Ta-Hay objection to trial. There is no  

discovery in the file and no indication that any progress has been made on the case by either Ya- 1-J- 

Hay or the Department (prior to the 1994 statutory amendments removing the Department as J 

Ya-Ta-Hay has objected to the Director's Report with respect to its water right number ;h- 

10283A in Basin 36. The source of the water is Billingsley Creek. The water right has a clarmrd 

priority date of June 26. 188 1 .  The [DWR file for SRBA claim 36-10283A shows that Ya-7 '~-  I !.I\ 
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claimed 7.5 cfs (375 inches) for the irrigation of 147 acres from Billingsley Creek, tributary to the 

Snake River. This is equivalent to 2.55 inches to the acre. Following a field examination of the Ya- 

Ta-Hay property and diversion and delivery system, the Director recommended 1.3 cfs for the 

imgation of 54 acres. Since .22 cfs were recommended for conveyance losses from the Padgett ditch 

and the John Bell Ditch, the Director actually recommended 1.08 cfs for irrigation at the field 

headgate. This is equivalent to one inch to the acre. The Ya-Ta-Hay objection seeks the full decree 

right as stated in the claim -- 7.5 cfs -- for 63 acres. This is equivalent to 5.95 inches to the acre. 

The objection also seeks to add aesthetic, wildlife habitat and subdivision development as uses, with 

year round season of use. These additional uses were part of the Ya-Ta-Hay SRBA claim but may 

have significantly later priority dates and constitute, in some instances, change of use. The 

differences between the Director's Report and Ya-Ta-Hay's objection are significant and Ya-TaHay 

claims water greatly in excess of all concievable beneficial use. Cf. IDAHO CODE 5 42-220. 

Reputable studies, including the Department's, indicate that the statutory standard of one inch per 

acre is sufficient, on average, to irrigate property such as Ya-Ta-Hay's. These facts, if established, 

would consitute a meritorious defense to the Ya-Ta-Hay objection. 

LEGAL BASIS FOR PERMITTING MAY FARMS' LATE RESPONSE 

I. CRITERIA FOR PERMITTING LATE RESPONSE. 

The Court's July 28th Order indicates that the criteria for determining whether to permit the 

late response will be similar to those under which motions under I.R.C.P. 55(c) to set aside a default 

will be determined. Such motions are within the sound discretion of the trial court and will not be 
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reversed on appeal unless an abuse of discretion clearly appears. Clear Springs Trout Company V. 

Anthony, 123 Idaho 141,845 P.2d 559 (1992). Judgments by default are not favored and there is a 

preference for setting them aside so that cases can be decided on the merits. Baldwin v. Baldwin, 

1 14 Idaho 525,757 P.2d 1244 (Ct. App. 1988) ("Baldwin"); Gro-Mor, Inc. v. Butts, 109 Idaho 1020, 

7 12 P.2d 72 1 (Ct. App. 1985). Even in doubtful cases, relief from a default is favored. Baldwin. 

Since this response comes early in the history of this case, indeed, before any default has been 

entered, the motion should be granted. 

11. NECESSARY ELEMENTS OF MOTION. 

In order to set aside a default under rule 55(c), there must be a showing of reasonable cause 

for the late pleading and a factual showing that if granted, a meritorious basis supporting the 

pleading exists. See, e.g., McFarland v. Curtis, 123 Idaho 93 1, 854 P.2d 274 (Ct. App. 1988). Cf., 

Court's Order of July 28th, p. 2. However, this is not to say that the existence of the meritorious 

basis for the pleadings should be subject to trial at this point. It is only necessary to plead facts 

which, if established at trial, would support the motion. Baldwin. A final determination of the 

validity of the facts is not appropriate at this stage and the general rule, even in doubtful cases, is to 

grant relief in order to reach a judgment on the merits. Johnson v. Pioneer Title Co., 104 Idaho 727, 

626 P.2d 1171. 

A. Reasonable Cause Exists to Support the Late Filing of the Response. 

The affidavit submitted in favor of the motion shows that May Farms reasonably relied on 

the IDWR to defend the Director's report. The facts of this subcase indicate that the Department's 
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defense of the Report would be successful or would significantly reduce the rate of diversion from 

that claimed in the objection, without outside intervention. 

B. The Facts in the S u ~ p o r t i n ~  Affidavit. the De~artment's File and in the Pro~osed 

Resoonse The Affidavit of Ralph May 

establishes the factual basis for the proposed response to the Ya-Ta-Hay objection. This affidavit 

incorporates the Department's file on the objection. The facts outlined above, if established at trial, 

demonstrate good cause for the granting a water right according to the diversion rate recommended 

in the Director's Report and for rejecting the diversion rate claimed in the objection. There is a 

significant discrepancy between the Director's Report and Ya-Ta-Hay's objection in the acreage 

subject to irrigation and the amount of water necessary to irrigate the claimed acreage. Ya-Ta-Hay's 

objection claim exceeds three inches of water per acre of ground. Reputable studies indicate that the 

statutory standard of one inch per acre is sufficient, on average, to irrigate property such as Ya-Ta- 

Hay's. Cf. IDAHO CODE 5 42-220. 

III. GRANTING THE MOTION WILL NOT PREJUDICE YA-TA-HAY. 

The issue of whether to grant leave to file a late response involves a consideration of the 

prejudice to Ya-Ta-Hay if the motion is granted. Traguth v. Zuck, 710 F.2d 90 (2d Cir. 1983); 

Meehan v. Snow, 652 F.2d 1074 (2d Cir. 1981); Cribb v. Matlock Communications, Inc., 236 

Montana 27, 768 P.2d 3 37 (1 989). However, the prejudice to be considered must based on some 

other ground than the mere allowance of the late response and the direct consequences flowing 

therefrom. See, In re: Generul Determination of Rights to the Use of Surface and Ground Waters 
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of the Payette River Drainage Basin, 107 Idaho 22 1,687 P.2d 1348 (1 984); Johnson v. Noland, 78 

Idaho 642, 308 P.2d 588 (1957); Otherwise no later response would ever be allowed. 

Since no progress has been made in this subcase, there is no prejudice uniquely attributable 

to permitting the late response vis' a vis' a timely response of identical dimensions. Accordingly, 

the May Farms motion for leave to enter a late response should be granted. 

CONCLUSION 

May Farms motion should be granted and the May Farms Response to Ya-Ta-Hay's 

objection should be entered as a pleading in this matter, 

Respectfully submitted. 

Dillion, Bosch, Daw & Bock 
Chartered 

by: ,151 
~ o s k ~ h i n e  P. Beeman, of the firm 

by: /s/ ' C. /A. Daw, of the firm 
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Movant's Name 
May Farms Limited 

Attorney's Name & Addresses 
JOSEPHINE P. BEEMAN 
C. A. DAW 
Dillion, Bosch, Daw & Bock 

Chartered 
Fidelity Building 
242 N. 8th St., Suite 200 
Boise, ID 83702 
Tel. (208) 344-8990 
Fax. (208) 344-9140 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA 

Case No. 39576 

) . Case No. 36-10283A 
) 
) AFFIDAVIT OF RALPH 
) MAY IN SUPPORT 
) OF MEMORANDUM 

Ralph May, duly sworn on oath, states as follows: 

1. I am an officer of May Farms Limited, the Movant in this matter. 

2. May Farms Limited is the owner of water rights located in Basin 36 of the Snuhc 

River Basin Adjudication ("S RB A"). 

3. Ya-Ta-Hay Investments, Inc., a foreign corporation ("Ya-Ta-Hay") has objected 

the Director's Report with respect to its water right number 36- 10283A in Basin 36. The sourcc. 1 1 1  

the water is Billingsley Creek. The water right has a claimed priority date of June 26, 188 1 I he 

IDWR file for SRBA claim 36- 1 0283A shows that Ya-Ta-Hay claimed 7.5 cfs (375 inches) I irr  : hc  

AFFIDAVIT OF RALPH 5l:IY - 1 



imgation of 147 acres fiom Billingsley Creek, tributary to the Snake River. This is equivalent to 

2.55 inches to the acre. Following a field examination of the Ya-Ta-Hay property and diversion and 

delivery system, the Director recommended 1.3 cfs for the irrigation of 54 acres. Since .22 cfs were 

recommended for conveyance losses fiom the Padgett ditch and the John Bell Ditch, the Director 

actually recommended 1.08 cfs for irrigation at the field headgate. This is equivalent to one inch to 

the acre. The Ya-Ta-Hay objection seeks the f i l l  decree right as stated in the claim -- 7.5 cfs -- for 

63 acres. This is equivalent to 5.95 inches to the acre. The objection also seeks to add aesthetic, 

wildlife habitat and subdivision development as uses, with year round season of use. These 

additional uses were part of the Ya-Ta-Hay SRBA claim but may have significantly later priority 

dates and constitute, in some instances, change of use. The differences between the Director's Report 

and Ya-Ta-Hay's objection are significant and Ya-TaHay claims water greatly in excess of all 

concievable beneficial use. Cf. IDAHO CODE tj 42-220. Reputable studies, including the 

Department's, indicate that the statutory standard of one inch per acre is sufficient, on average, to 

irrigate property such as Ya-Ta-Hay's. These facts, if established, would consitute a meritorious 

defense to the Ya-Ta-Hay objection. 

4. Based on the pleadings and party status of IDWR prior to the 1994 amendments to 

the SRBA statutes, May Farms Limited decided not to participate in this subcase, choosing instead 

to rely on the Director's report and IDWR's defense of its pleading. The facts of this situation show 

that the IDWR, had it remained a party to this subcase, would have been, without substantial outside 

assistance, able to defend its report and significantly reduce the claimed diversion rate by Gisler. 

5. With the removal of IDWR and the Director as a party to the SRBA and all subcases, 

parties such as May Farms Limited who opted to rely on IDWR to litigate and advocate in favor of 

the Director's Report are unable to do so. 

DATED: August 18, 1995 
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STATE OF IDAHO ) 
) ss 

County of Ada ) 

Subscribed and sworn before me on August 18, 1995. 

dotary'public for Idaho 
~ e s i d i n ~  at Boise, Idaho 
Commission Expires: 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re the General Adjudication 
of the Rights to the Use of Water ) Case No. 36-10283A -0001 
from the Snake River Basin 
Water System ) 

The State of Idaho, ex rel. 
R. Keith Higginson in his 
official capacity as Director 
of the Idaho Department of 
Water Resources, 

Petitioner, 

The United States; the State 
of Idaho; and all Claimants to 
the use of water from the Snak.e 
River Basin Water System, 

Respondents. 

) 

1 

1 RESPONSE TO OBJECTION 

1 
) 
) 

) 

) 

I. GENERAL INFORMATION 

1. Person res~ondinq to obiection: 

Name : R. KEITH HIGGINSON, DIRECTOR 

Address: IDAHO DEPARTMENT OF WATER RESOURCES 
P.O. BOX 44449 
BOISE, ID 83711-4449 

Briefly describe your interest in this water right: 

IDWR is required to file a response to an objection to part 
I of the director's report pursuant to I.C. section 42-1412(2). 

(Over) 
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2. Person who filed obiection: 

Name : YA TA HAY INVESTMENTS 
Address: MARY RUTH BARRETT 

813 W KIOWA 
HOBBS NM 8'8240 

3. If this response is filed by an attorney: 

Attorney Name (s) : NICHOLAS B. SPENCER 

Attorney Address: DEPUTY ATTORNEY GENERAL(S) 
IDAHO DEPARTMENT OF WATER RESOURCES 
P.O. BOX 44449 
BOISE, ID 83711-4449 

Attorney Phone No.: (208) 327-7900 

11. S T A T m N T  OF THE RESPONSE 

Ouant i ty : respond, to the objection concerning: 

The total quantity of water used in cubic feet 
per second. 

The total quantity of water reserved for each 
and every purpose, i,ncluding all present and 
future uses. 

Pur~oses of Use: I respond to the objection concerning 
the purpose (s) of use. 

Period of Year: I respond to the objection concerning the 
period of year when water is used or is necessary for the 
purpose stated. 

Place of Use: respond to the objection concerning: 

The legal description of the place of use. 

Consum~tive Use: I respond to the objection concerning the 
annual volume of con.sumptive use. 
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Remarks : 
remarks l1 

I respond to the objection concerning the 
listed with the water right. 

- 
14. Other: I respond to the objection concerning: 

ALL MATTERS RAISED :IN THE CLAIMANT'S ANSWER, 
AFFIRMATIVE DEFENSES, AND PRAYER FOR RELIEF. 

mASONS SUPPORTING EACH BOX CHECKED 

In response to Statement of the Objection items 3 and 3.a, and 
all allegations of the objection regarding those items, IDWR 
responds as follows: (1) it :recommended the amount of water it 
determined was being beneficially used; (2) the claimant is not 
entitled to any amount greater than that which is beneficially 
used (Idaho Code Secs. 42-104 and 42-1402); (3) the 
recommendation of the director to the SRBA Court as to how the 
right should be decreed does not constitute's taking because it 
is simply a recommendation anti not a final determination of the 
right; and (4) the eventual decree by the SRBA Court of the 
amount of water beneficially used, even if less than the amount 
previously decreed, will not constitute a taking because the 
right is limited to that amount beneficially used. 

In response to Statement of the Objection item 3c., and all 
allegations of the objection regarding that item, IDWR responds 
as follows: Since this water right is not a federal reserved 
water right, this objection item is inapplicable and the 
claimant's assertion of it is in error. IDWR further responds 
that under Idaho law water cannot be reserved for future use, but 
must be appropriated and put to beneficial use before the user 
can acquire a water right. 

In response to Statement of the Objection item 7, and all 
allegations of the ob j ection regarding that item, IDWR responds 
that it recommended the same purpose or purposes of use that were 
identified on the notice of claim and that were found when the 
claim was investigated. By identifying in the objection an 
additional use or uses that the claimant did not list on the 
notice of claim, the claimant improperly seeks to use the 
objection process to amend the claim. A claimant must obtain 
leave of the court to amend a claim after a director's report is 
filed, just as a party must obtain leave of the court to file a 
late claim after the director's report is filed. Once leave of 
the court is granted, IDWR can investigate the amended claim and 
make an appropriate recommendation to the court. 

(Over) 
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In response to Statement of the Objection item 8, and all 
allegations of the objection regarding this item, IDWR responds 
as follows: Idaho Code Sec. 42-1411 (2) (g) requires the director 
to determine the period of use of each water right acquired under 
state law that is recommended in the director's report. IDWR has 
developed irrigation season of use standards for various climatic 
areas throughout the state based on a 75% chance of a 24 degree 
fahrenheit frost. The period of the year during which this water 
right may be used is consistent with the standard irrigation 
season of use for the area in which the place of use of this 
water right is located. Water may be used for irrigation outside 
the standard season of use, subject to the conditions set forth 
in general provision 12b of the director's report. In further 
response to this objection ite~n, IDWR responds that it 
recommended stockwater use year-round, and that is recommended 
the period of use for irrigation as claimed. By now asserting 
a year-round season of use for irrigation, the claimant 
improperly seeks to use the obljection process to amend the notice 
of claim. A claimant must obtain leave of court to amend a 
notice of claim just as a party must obtain leave of court to 
file a late claim after the director's report is filed. Once 
leave of court is granted, IDWR can investigate the amended claim 
and make an appropriate recommendation to the court. 

In response to Statement of the Objection 9 and 9.a, and all 
allegations of the objection regarding those items, IDWR responds 
that the recommended water right accurately describes the place 
of use of the right. 

In response to Statement of the Objection item 10 and all 
allegations of the objection regarding that item, IDWR responds 
as follows: (1) The decree asserted by the claimant did not set 
an annual volume of consumptive use for this water right. (2) 
Idaho Code Sec. 42-1411(2)(i) requires the director to determine 
the annual volume of consumptive use for each water right 
acquired under state law and recommended in the director's 
report. (3) Idaho Code Sec. 42-1401A(2) provides that the 
quantification of consumptive use "is included as a rebuttable 
presumption in a decree only for the purpose of transfers 
pursuant to section 42-222, Idaho Code1'; therefore, the 
consumptive use recommended for this water right is included 
solely for use in future transfer proceedings. (4) The annual 
volume of consumptive use recommended for this right is 3 acre 
feet per acre. This is the maximum volume of water consumed by 
the most water consumptive crop (pasture) that can be grown in 
the area during the period of year when water is used for 
irrigation, as provided for by Idaho Code Sec. 42-1401A(2). ( 5 )  
The recommendation of the director to the SRBA Court as to how 
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the right should be decreed doses not constitute a taking because 
it is simply a recommendation and not a final determination of 
the right. (6) The eventual d.ecree by the SRBA Court of the 
amount of water beneficially u,sed, even if less than the amount 
previously decreed, will not constitute a taking because the 
right is limited to that am0un.t beneficially used. 

In response to Statement of th.e Objection item 11, and all 
allegations of the objection regarding that item, IDWR responds 
that it has authority pursuant to Idaho Code Sec. 42-1411(2) (j) 
to include in its recommendations of water rights acquired under 
state law and recommended in the director's report "such other 
matters as are necessary to define the right." The remark or 
remarks objected to are necessary to adequately describe and 
define this water right. 

In response to Statement of th.e Objection item 14, and all 
allegations of the objection regarding that item, see attached 
"IDWR1s Response to Answer Affirmative Defenses and Prayer for 
Relief of Claimantn. 

In response to the sentence listed in Changes to the Director's 
Report, whereby the claimant a.ttempts to "reserve the right to 
claim all purposes of use and quantities of use as shown by the 
evidence at trial," IDWR respolnds as follows: Insofar as this 
purported reservation of rights may constitute an attempt to 
reserve the right to amend at trial the claimant's notice of 
claim, the claimant improperly seeks to use the objection process 
to amend the claim. A claimant must obtain leave of the court to 
amend a claim just as a party must obtain leave of the court to 
file a late claim after the director's report is filed. 

CHANGES TO THE DIRECTOR'S REPORT 

The director proposes no changes to the description of 
this claim in the Director's R.eport. 

- 1 ~ 1  Check here if you are submitting documents. Please list 
each document by the title and number of pages. You may 
use additional pages if necessary: 

(Over) 
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No. of 
Pages 

Notice of Claim No. A36-10283A. 6 
IDWRJs Response to Answer, Affirmative Defenses and Prayer 

For Relief of Claimant 4 
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VERIFICATION (Must be Completed) 

State of IDAHO 

County of ADA 

David B. Shaw, being first duly sworn, upon oath, deposes 
and says: 

That R. Keith Higginson, in his official capacity as 
director of the Idaho Department of Water Resources, is a party 
to this proceeding, as defined by I.C. 42-1401A(1) and (7) ; that 
I am the Adjudication Bureau Chief for IDWR and am authorized by 
R. Keith Higginson, in his official capacity as director of IDWR, 
to verify this response; and that I have read the foregoing 
response, know its contents and that the statements contained 
therein are true to the best of my knowleddand belief. 

Si ature of person filing response f 
representative capacity) 

tb Subscribed and sworn to before me this //)-day of 
1993. 

> 
Notary Public for Idaho 
~esidin~ at: 
My Commission 

(Over) 
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CERTIFICATE OF MAILING 

I hereby certify that on the \& day of Seerenue<, 
1993, I mailed the original and copies of the foregoing 
response, including all attachments, to the following persons, 
by mailing the original and/or true and correct copies, postage 
prepared and addressed as follows: 

Original to: 

Clerk of the District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
P.O. Box 2707 
Twin Falls, Idaho 83303-2707 

2. One copy to the owner of the water right, and you must fill in 
the following information: 

See No. 3 

3. One copy to the party who filed the objection, or if repre- 
sented by an attorney, to their attorney; and you must fill 
in the following information: 

Name : HEPWORTH NUNGESTER & LEZAMIZ 
Address: PATRICK D BROWN 

& PENELOPE PARKER 
PO BOX 389 
TWIN FALLS ID 83303 

4. Onecopyto: 

United States Department of Justice 
Environment and Natural Resource Division 
550 West Fort Street, Box 33 
Boise, Idaho 83734 

Signature of ~esfpondent or attorney 
:mailing on Respondent's behalf 

RESPONSE TO OBJECTION NO. 36-10283A -0001 - PAGE 8 



Form NO. 42- 1 409 (2) a 1 /a8 r i 
IN THE DISTRICT COLIRT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR-THE COUNTY OF TWIN FALLS 

LO%%% n 
CIVIL CASE NUMB 7 h31. - 39356 

IN RE THE GENERAL ADJUDICATION Ident. Number i d -  10283 
OF RIGHTS TO THE USE OF WATER FROM Date Received 7 -32-88 CF 
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number 5U, 

NOTICE OF CLAIM 
TO A 

WATER RIGHT 
ACQUIRED UNDER STATE LAW 

Please type or print clear1 
!A-TA-HAY INVESTMENTS , INC . , A TEXPS c ~ R P .  

1. Name of Claimant (s) MARY RUTH BARRETT Phone ( 505 ) 392-1 132 

Mailing Address 813 West Kiowa, Hobbs, New Mexico zip 88240 

2. Date of Priority (Only one (1) per claim) June 26 , 1881 

3. Source of water supply (a) John B e l l  Di tch ,  Pipe Ditch & Padgett  Ditch 

which is tributary to (b) B i l l i n a s l e y  Creek 

4. a. Location of existing point of diversion is: Township 7 South Range 13 Eas t  Section 11 , 

NW 114 of SE 114 of NE 114, Govt. Lot, - B.M., County of G o o d i ~  
The p o i n t  of d ive r s ion  of t h e  John B e l l  Ditch is: Township 7 Sout. 

Additional points of diversion if any: Range 13 E a s t ,  B.M. , S e c t i o n  11, NE+ of S E ~  of NE+. The Pipe D i t  
is d i v e r t e d  ou t  of t h e  John Be l l  Ditch.  

b. If instream flow, beginning point of claimed instream flow is: 

Township Range Section I -  114 of 1/4of 114, 

Govt. Lot B.M., County of 

ending point is: Township Range -- Section I- 114 of 114 of 

1 14, Govt. Lot B.M., County of - 

5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc), 
including the dates of any changes or enlargements iin use, the dimensions of the diversion works as 
~ 0 n ~ : r ~ ~ t e d  and as enlarged and the depth of each well. Water is d ive r t ed  from Bi l l i ngs l ev  Creek to t h e  

p rope r ty  by open d i t c h e s .  Some of t h e  ~ l r o p e r t y  is  i r r i g a t e d  by use of cor rugates  from 
open d i t c h e s  and some of t h e  proper ty  is i r r i g a t e d  bv t h e  use of a s p r i n k l e r  system 
c o n s i s t i n g  of  a 40 H.P. pump and motor, mainl ine,  handlines and wheel l ines.  d i v ~ r s i m s  

a r e  concrete  and t h e  Pipe Di t ch ,  which is d ive r t ed  from t h e  John B e l l  Di tch .  d e l i v e r s  t h e  

water  t o  t h e  proper ty  through a p ipe l ine  

OCT 2 0 1334 
Copies: White-Smre, Yellow-Clnbnanl 



5. water is claimed for the following p(t. ,ses: 
(both dates are inclusive) (cfs) (acre feet) 

For I r r i g a t i o n  purposes from M a s .  15 to Nov , 1 5  amount 7.50 or 

For Stockwater purposes from Jan. 1 to Dec. 31  amount 0.12 or 

For purposes from to amount or -- 

For purposes from to amount or 

7. Total quantity claimed (a) 7.50 - (cfs) and/or (b) 5 9 8  (acre feet) 

8. Total consumptive use claimed is 420 acre feet per annum. 

9. Non-irrigation uses; describe fully (eg. Domestic: Give number of households served; Stockwater: Type and number of 
livestock Etc-) A t  t imes ,  we have had 200 t o  250 p a i r s  of c a t t l e  on t h e  proper ty .  

10. Description of place of use: 
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below. 
b. If water is used for other purposes, place a symbol of use (example: D for Domestic) 

in the corresponding place of use below. See instructions for standard symbols. 

Total number of acres irrigated 147 a c r e s  

11. In which county (ies) are lands listed above as plac:e of use located? Gooding County 

12. Do you own the property listed above as place of use? Yes X No 
If your answer is No, describe in Remarks below the authority you have to claim this water right. 

13. Describe any other water rights used at the same place and for the same purposes as described above. 
or None I X 

14. Remarks: 

Last Name BARRETT ldent No. - 1 (9x33 
M ICROFl LM ED 

C ~ ~ ~ ~ ~ ~ S r q y p - C l o i n i f l ~ ~ l  



( ( 
Map of Project: show clearly the poi1 diversion, place of use, section number, tb..rlship, and range number 

Scale: 2 inches equals 1 mile 

MICROI'-.I:MEI/ 
M D W M E D  

Last Name BARRETT ldent No. 6 - / 6 2g 3 copiex: m i t e - s m ,  Q w c Q i & d W ~  " 



' . C i 
15. Basis of Claim (check one) Benb,,,~dr Use I'osted Notice License Permit 

Decree X 
If applicable provide IDWR Water Right   umber 2 6 - 0 0 9 4  9 36-0095 & 36-0096 
Court U .S. D i s t r i c t  Court Case Number 1602 Decree Date March 22, 1932 
Plaintiff vs Defendant New I n t e r n a t i o n a l  Mortgage Bank vs  Idaho Power Company 

16. Signature (s) 
(a.) By signing below, I/We acknowledge that I/We have received, read, and understand the form entitled 
"How you will receive notice in the Snake River Basin1 Adjudication." (b.) I/We do - do not X 
wish to receive and pay a small annual fee for monthly copies of the docket sheet. 
Number of attachments two (2) 

For Individuals: I do solemnly swear or affirm that the statements contained in the foregoing document are true 
and correct. 

Signature of Claimant (s) Date q-23 - 
J Date 

For Organizations: I do solemnly swear or affirm that I alm 
Title 

of , that I have signed the foregoing 
Organization 

document in the space below as of 
Title Organization 

and that the statements contained in the foregoing document are true and correct. 

Signature of Authorized Agent 

Title and Organization Date 

State of Idaho/or ) 
) ss. 

County of Goodim ) 

Subscribed and sworn (or affirmed) before me this - d d " '3. day of July 19 88 
SEAL Notary Public 

Residing at ~ * e r & n ,  Idaho 

My Commission Expires 5- 10-91 

Please Print Name 

17. Notice of Appearance: 
Notice is hereby given that I, will be acting as attorney at law on behalf 
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above 
should be mailed to me at the address listed below. 

Signature 

Address 

Date 

Last Name BARREP Ident. Number 4 6 - 1  0 ) s  
O C T  2 0 

Copies White-State, Yellow-Clairnattr 
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;;- .; 2;:: . . 
. . 
;s;. . 

. . , ,, ,. . . . Dear M r .  San9orn: . . 
I .  

% . ' .  
. . . . . . .  
_.I , a .  . 
I '  _ After  epending a e v e r ~ l  month8 corresponding and 

meet ing wi th  t h e  a t t o r n e y s  f o r  t h e  o t h e r  p a r t i e s  in  .., &,a: * - .  : . . . .  - 
; '$$:;*- :. . , . .- . .  :.";:. ' 

t h e  Hagermax. Val ley water  sait and pakin5 P number 
. . .  .-.> ... ! -. . . . . .  of t r i p e  t c  Soise ,  r e  have ' f i n a l l y  been rible t o  work . . . . . .  . . . . . . . .  - .  

y.,i$. . ;  . . . .  .: .?L 
- ... . . .  " ._.._ . . out  t h e  d e t ~ i l ~  of a. c!.ecfee in;:that m a t t e r ,  ~ i t h o u t  

:;:...:.'. , > . ? . , ) . , , . .  :.,.:: :: ..,, ;-.. r" , . I t h e  necessi :  :- of you ~ r a d  y ~ d r   witnesses makir.,: a t r i p  
. +' . . . . 
: &- ., .':"-:, , . ' f ' - .. : . . . 

. . .  
, , ,  . , , ,  , ,  , t o  B i3 i~e  am s u b m i t t i n g  proaf, and on Tuesr:&; o f  t h i s  
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I.., 

>*?.:.: . ..- ...: ,..L.+...q.>. .;.;+ ... .: . . .  ' ione of t a w ,  and. Decree and t h e  e n t i r e  ma t t e r  i s  f u l L y  ... . . . . . .  . . 
q -  , ,  : .  , .  , .':,., . : . 

' . . -. 

,,:t!Ai+,,i,v.Y:-:a ...:: . . .  - . a d j u s t e d .  The water  r i g h t  decreed t o  you is as %llowa: 
>: ;< .~~ .$~: : i , \~  :. --.. , ., " , , , . ,"'*,.. :..~:'*;..;:~.. ' . - .*. .:'':.<. . .  - .... 3:;;. 7 .,..a .:,c:, 

.e-s.,sa-, .: . . .  -30 inchee o f  B i l l i n g s l e y  Creek d i v e r t e d  tkr9?lgh *t". . '  .$,. .... .: 
C. ; 

. . . . . .  t h e  John Belz Ditch,  r i t h  a n r i o r i t y  of  June 
, ' . , . . . .  ._ .. 26, 1681,; . 
P> . . : .  , .. ,. .. _. . . . , . . . . . . .  . . . .. 60 ir,chee of Bi l l in , : s ley  Creek, d ive r t ed  thraugh 

. . _ I .  > .. 
.,' . . <A;$: ' . *  

:: - .  ,. 

. ,  : , I., . t h e  Pipe l i n e ,  wi th  a n r i ~ ~ r i t y  of  June 26, 1P51; 
,,,.A . . , -. . . . . . . . . . . .  . . . . . . . . . .  :*.. :.;. ,.. ' , . 

285 inches  of B i l l i n g ~ l e y  Creek, diverte::: through 
t h e  Padget t  Ditch,  v i t h  a ~ r i - ; r i t y  o f  Jurle 26, *\.1",' . : ', ;. , 

. . .  &?. :: . .. . '.. 1881; .. 
k ' , .  . 

t . .  i 

Ae you w i l l  rexember, t h e  fee which you vere t o  g ~ y  
me m8 $40.GOD on which you have pa id  $20.w, l e a v i n g  
a ba lance  of "20.00, W i l l  y ~ u  t h e r e f o r e  k indly  forwerd 

- .  .. - me your check t o  cove r  t h i s  bale.nce7 

Very t r u l y  yours,  , .... -. .. :. . . .  . : . - ., * ..?. 
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IDWR'S RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR 
RELIEF OF CLAIMANT 

This portion of the response addresses the multi-page attachment 
to the objection (hereinafter "the atta~hment~~), wherein the 
claimant admits or denies all sections of Parts I, 11, and I11 of 
the director's report, asserts 27 affirmative defenses, and 
alleges a prayer for relief. The attachment contains the 
following sections, corresponding to the various sections of the 
director's report: 

I. GENERAL RESPONSE 
11. DESCRIPTIVE SUMMARY, (first unnumbered page of Part 
I of the director's report) 
111. TABLE OF CONTENTS (second and third unnumbered 
pages of Part I of the director's report) 
IV. 1. INSTRUCTIONS FOR USING THIS REPORT PART I (page 
1 of Part I of the director's report) 
IV. 2. SCOPE OF THE ADJUDICATION (pages 1-3 of Part I 
of the director s report) 
IV. 3. PURPOSE OF THIS REPORT PART I (pages 3-4 of Part 
I of the director's report) 
V. 1. BOUNDARIES OF BASIN (pages 4-6 of Part I of the 
director's report) 
V. 2. WATER SOURCES (page 6 of Part I of the director's 
report) 
V. 3. DEVELOPMENT OF WATER USE (pages 6-9 of Part I of 
the director's report) 
VI. GENERAL PROVISIONS 1-8 APPLY TO ALL WATER RIGHTS IN 
BASIN 36 (page 9 of Part I of the director's report) 
VI. General Provisi.on 1. EFFECT OF ADJUDICATION (page 9 
of Part I of the di.rectorrs report) 
VI. General Provisi.on 2. GENERAL ADMINISTRATIVE 
PROVISIONS (pages 9-10 of Part I of the director's 
report) 
VI. General Provisi.on 3. CONJUNCTIVE ADMINISTRATION 
(page 10 of Part I of the director's report) 
VI. General Provision 4. ADMINISTRATION OF GROUND WATER 
RIGHTS (page 10 of Part I of the director's report) 
VI. General Provision 5. ADMINISTRATION OF BASIN 36 
RELATIVE TO THE SNAKE RIVER (page 10 of Part I of the 
director's report) 
VI. General Provision 6. ADMINISTRATION OF SMALL 
DOMESTIC AND STOCK WATER RIGHTS (page 11 of Part I of 
the director's report) 
VI. General Provision 7. MEASURING DEVICES AND CONTROL 

IDWR'S RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR 
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WORKS (page 11 of Part I of the director's r&ort) 
(17) VI. General Provision 8. FIRE FIGHTING PURPOSES (page 

11 of Part I of the director's report) 
(18) VI. General Provision 9. CONSUMPTIVE USE (page 12 of 

Part I of the director's report) 
(19) VI. GENERAL PROVISION 10 APPLIES TO ALL WATER RIGHTS IN 

BASIN 36 SHOWN WITH DOMESTIC USE AS A PURPOSE OF USE 
(page 12 of Part I of the director's report) 

(20) VI. General Provision 10. DOMESTIC USE (page 12 of Part 
I of the director's report) 

(21) VI. GENERAL PROVISION 11 APPLIES TO ALL WATER RIGHTS IN 
BASIN 36 SHOWN WITH STOCK WATER USE AS A PURPOSE OF USE 
(page 13 of Part I of the director's report) 

(22) VI. General Provision 11. STOCK WATER USE (page 13 of 
Part I of the director's report) 

(23) VI. GENERAL PROVISIONS 12-16 APPLY TO ALL WATER RIGHTS 
IN BASIN 36 SHOWN WITH IRRIGATION AS A PURPOSE OF USE 
(page 13 of Part I of the director's report) 

(24) VI. General Provision 12. IRRIGATION USE (pages 13-14 
of Part I of the director's report) 

(25) VI. General Provision 13. DIVERSION VOLUME FOR 
IRRIGATION (page 14 of Part I of the director's report) 

(26) VI. General Provision 14. CONSUMPTIVE USE FOR 
IRRIGATION (pages 14-15 of Part I of the director's 
report) 

(27) VI. General Provision 15. AMOUNT OF COMBINED WATER 
RIGHTS FOR IRRIGATION (page 15 of Part I of the 
director's report) 

(28) VI. General Provision 16. DIVERSION RATES IN EXCESS OF 
.02 CFS PER ACRE (pages 15-16 of Part I of the 
director's report) 

(30) VI. 17. INSTRUCTIONS FOR USE OF LIST OF RECOMMENDED 
WATER RIGHTS (pages A-i through A-iii of Part I of the 
director's report) 

(31) VI. 18. IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED 
WATER RIGHTS ACQUIRED UNDER STATE LAW (pages A-1 
through B-25 of Part I of the director's report) 

(32) DIRECTOR'S REPORT FOR REPORTING AREA 3 (BASIN 36)' 
(DIRECTOR'S REPORT PART 11) 

(33) DIRECTOR'S REPORT FOR REPORTING AREA 3 (BASIN 36), 
(DIRECTOR'S REPORT PART 111) 

The attachment also contains part VIII, AFFIRMATIVE DEFENSES (pp. 
20 through 28) and a PRAYER FOR RELIEF (untitled, p. 28). 

IDWR'S RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR 
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In response to each of the items enumerated above IDWR 
responds that pursuant to Section 4 a. (2) (c) of SRBA 
Administrative Order 1, Rules of Procedure, IDWR generally denies 
each and every allegation, if any, contained in each enumerated 
portion of the attachment. 1:DWR affirmatively responds that 
neither SRBA Administrative Order 1, Rules of Procedure, nor 
Title 42, Chapter 14, Idaho Code, make provision for IDWR to 
affirm, amplify, or otherwise respond to the claimant's 
admissions, or to deny the cl.aimantfs denials, and that IDWR 
therefore does not believe that it is required to do so. Title 
42, Chapter 14, Idaho Code solely defines the content and scope 
of the director's report. It is to contain a description of the 
water system and is to provide a recommendation as to each water 
right claimed and as to those matters necessary for 
administration of those water. rights. Therefore, the content and 
scope of the objection is limited to those same matters. The 
attachment to the present objection asserts or otherwise raises 
matters not directly addressing the elements of the water right 
as recommended, the description of the water system, or the 
general provisions. Rather, the attachment raises broad issues 
as to the constitutional, statutory and administrative efficacy 
of the entire adjudication process. All such issues should be 
raised by means of motions to designate basinwide issues and 
similar procedural vehicles specifically designed to provide for 
basinwide notice and participation. They should not be permitted 
to divert the focus of any individual subcase away from the 
issues directly connected to the elements of the water right and 
the administration thereof. Therefore, because the attachment to 
the present objection is not within the scope of the statutory 
purpose of an objection it should be stricken. 

However, in the event that the court should determine that 
all or part of the attachment is properly within the scope of the 
objection, IDWR further respo.nds as follows: 

IDWR affirmativelyresplonds that all statements within the 
director's report are proper1:y included therein pursuant to Title 
42, Chapter 14, Idaho Code, and in particular pursuant to Idaho 
Code SS 42-1411 and 42-1412(8); and that the provisions of the 
Idaho Rules of Civil Procedure regarding pleadings are 
inapplicable to the extent that they are in conflict with the 
statutory requirements. Therefore IDWR denies all allegations 
directed at the contents of the director's report. 

As to the enumerated portions of the attachment addressing 
the listings of recommended water rights, abstracts of federal 
reserved water right claims, or negotiated agreements, other than 
the individual recommendation that is the subject of this 
objection, IDWR responds that such claims or agreements are not 
brought before this court by this objection. 

IDWRfS RESPONSE TO ANSWER, AFFIRMATIVE DEFENSES AND PRAYER FOR 
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Responding to the 27 affirmative defenses asserted in the 
attachment, IDWR generally denies each and every affirmative 
defense asserted. IDWR further responds that affirmative defense 
numbers 1, 2, 4, 5, 10, 11, 12, 18, and 22, asserting various 
violations of civil or constitutional rights, fail to comply with 
the requirements I'.R.C.P. 9(b) providing that in all averments of 
violation of civil or constitutional rights the factual circum- 
stances constituting such violation must be stated with 
particularity. Accordingly, IDWR asserts that those affirmative 
defenses should be stricken. 

In response to that portion of the multi-page attachment to 
the objection wherein the claimant asserts a prayer for relief, 
IDWR responds as follows: 

1. IDWR denies that the director's report asserts any 
claims against the claimant; rather, the director's report 
contains only the recommendation of the director as to how 
the claimant's water right should be decreed and adminis- 
tered. 

2. IDWR denies that the claimant is entitled to have the 
water right decreed as: claimed unless in the director's 
report the water right. has been recommended as claimed. 

3. IDWR denies that any acts upon its part constitute the 
taking of private property for which just compensation 
should be allowed and awarded. 

4. IDWR denies that the claimant is entitled to recover 
court costs and.reasonable attorney fees. 

5. IDWR denies that the claimant by this objection has 
raised any claims against IDWR entitling such claimant to 
any relief other than the eventual judicial determination 
and decree of the various elements of the claimant's water 
right, if any, and of those related matters necessary to 
describe and administer that water right. 
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RECEIPT 
For Monies Paid 

to the 
IDAHO DEPARTMENT OF WATER RESOURCES 

Receipt No: 
. . . . . . . .  .- . -. 

' . :  ; ( -: ,, j .j.'..:. - ..... ... 

Date: 
.... Time: . . . .  

,,.-s ,;. .-; ,. ,: .- -. ,>< ,: ,I, ...,? \.,?'..--! 

1 1 ; .:I!: 3 ; !::! dz 

Received 
From: 

-- ! , , , - - . -" "' 
. ...... . ., .... 1:: )';I .. !: t ii i- . 

Type of Payment Program Acct Class Amount 

.- --.... . , . -. . . . .  .,. ".. 
!-..! ,,,,: 1 - ty L.:~ , j  i:, 1, ::< L. [.: .(<. .;i::<j I;:II':! ; .: [ z  p.i :E, fi f,.,~ j::.;; ;?I, ,: 

............... +.. 4. 1, I;! I ;; , . - . , . . . - L,: ,:.:'-+ :.: j. .i ,.: $y>: .! !. -7 , !:; 8 -1 
r; i 'p  .r ;l ,,. iz ." ,-, 

, : ,,,.: 1 \ v ,  & y.,!,,.;!.i <\: :i 5, * !,;,!I .,,, : y1 ig :...:F:; 1 E: :=, ::;:;:; I,;:,\;,; ;-i --A ... - - . 
. ...... &, ij 1. I <:! -, .. .". - ! -;.',s,::i . . 
.t- .:- : :;,, :+ ,$ . .: ! .: 

. - ..- .- 
I,,-: 1-1 ,-I 1: tE: ,,: '.< ;- .- "r i$ .- $:[;:; <:I(::! ; ,,j p';cj\,.ixX, .- ill i,.d 2. $7 !:!I,:, 

. - - . .- - . Total 
.... 4. i. i:! ) , : I  _..l._ . . .-., . ,_ ..' i .. .I. I ;.;,; ..., . . .  : ; ;. .i7 !:I :':I 
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St \ o f  ldaho 

DEPARTMENT OF WATER RESOURCES 
Southern Region, 222 Shoshone St. East, Twin Folls. ldaho 83301 (208) 736-3033 

- 
CECIL D. ANDRUS 

Governor 

R. KEITH HlGGlNSON 
Director 

JENSEN REAL ESTATE 
PO BOX 201 
HAGERMAN ID 83332 

RE: Copy of SRBA File(s): 36-10283A 

Dear Mr. Jensen: 

Please find enclosed the copies of documents you recently requested 
contained in the above referenced SRBA file(s) as of this date. P1,ease 
note that copies of orthophoto quad maps or NAPP photography or aerial 
slides which may have been used in the review of your claim(s) have not 
been included since they are not easily reproduced. These items are 
however available for your review at our office. Please also note that 
in some situations some water rights may have other associated files 
which contain privileged information between IDWR staff and our legal 
council which has not been copied. 

Please remit the following for the cost of the copies and postsge: 

Sincerely, 

Encl: 

cc: MARY RUTH BARRETT 
813 W KIOWA 
HOBBS NM 88240 

MlCROFlLMED 
OCT 2 0 1994 
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(Date ) 

I D A H O  DEPARTPJENT OF WATER RESOURCES 
222 SHOSnONE ST. EAST 
TWIN FALLS, IDAHO 83301 

Dear Idaho Department of Water Resources: 

Piease provide me with a copy o f  a l l  information included i n  
my f i l e  a s  it r e l a t e s  t o  water r i g h t  number ~36-10283A a 

Please advise me of any documents i n  my f i l e  which you a re  not 
re leas ing  t o  me and why they a r e  not  being released.  

 lease b i l l  me for  the  copy charge. 

NOTE: P lease  send the  requested i.nformation Sincerely,  
t o :  Jensen Real E s t a t e  

P .  0. Box #201 
Hagerman, Idaho 83332 

813 West Kiowa 
(Address ) 

Hobbs, New Mexico 88240 
(Ci ty ,  S t a t e ,  Zip Code) 

cc: Davld B. Shaw, Adjudication Bureau Chief 
Idaho Department of ?later Resources 
1 3 u l  North Orchard S t r e e t  
Statenouse Mail 
Bolse, Idaho 83'/20-9uuu 

MlCROFlLMED 
OCT 2 0 1394 



k St 2 of Idaho 
DEPARTMENT OF WATER RESOURCES 
Southern Region, 222 Shoshone st. East, Twin FOIIS. ldoho 83301 (208) 736-3033 

CECIL D. ANDRUS 
Governor 

R. KEITH HlGGlNSON 
Director 

JENSEN REAL ESTATE 
PO BOX 201 
HAGERMAN ID 83332 

RE: Copy of SRBA File(s): 36-10283A 

Dear Mr. Jensen : 

Please find enclosed the copies of documents you recently requested 
contained in the above referenced SRBA file(s) as of this date. Please 
note that copies of orthophoto quad maps or NAPP photography or aerial 
slides which may have been used in the review of your claim(s) have not 
been included since they are not easily reproduced. These items are 
however available for your review at our office. Please also note that 
in some situations some water rights may have other associated files 
which contain privileged information between IDWR staff and our legal 
council which has not been copied. 

Please remit the following for the cost of the copies and postage: 

Sincerely, 

Encl: 

cc: MARY RUTH BARRETT 
813 W KIOWA 
HOBBS NM 88240 

MICROFILMED 
O C T  2 0  N94 



R F C E I V E D  

3 0 1993 
Dlpaflment d Water re so^^^ 

Adjudication B ~ e a u  

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN PALLS 

In Re the General Adjudication 
of Rights to the Use of Water 
from the Snake River  asi in 
Water System 

The State of Idaho, ex rel. 
R. Keith ~igginson in his 
official capacity as Director 
of the Idaho Department of 
Water Resources, 

Petitioner, 

1 Case No. A36-10283A 
1 (You must insert the 

water right number you 
are objecting to) 

) 
1 
1 OBJECTION 

1 

VS . 
1 

The United States; the State 
of Idaho; and all Claimants to .) 
the use of water from the Snake ) 
River Basin Water System, 

1 
Respondents. 

INSTRUCTIONS 

This form must be used to file an objection to any water right 
recommended in the Director's Report. You may object to one water 
right per objection form. The water right number you are objecting 
to must be indicated above in the blank space following "Case No." 
To object to more than one water right, you must file a separate 
objection form for each. Forms may be obtained from the Idaho 
Department of Water Resources (IDWR), or you may copy or reproduce 
this blank form, as long as it is identical to the court's form. 
You must file your objection by the deadline shown in the notice 
that IDWR mailed to you. The objection must be received by the 
court on or before the deadline specified. Instructions for 
mailing this objection are found at Page 6, and must be strictly 
followed. 

Any party physically filing 25 (twenty-five) or more objec- 
tions must make an appointment with the Clerk of the Adjudication 
Court and arrange for an appointment to file multiple objections. 

(Over) 
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By filing an objection form, you are certifying that the 
objection is well-grounded in fact; is warranted by existing law or 
a good-faith argument for the extension, modification or reversal 
of existing law; and that it is not filed for any improper purpose, 
such as to harass, cause unnecessary delay or needless increase in 
the cost of litigation. 

I. GENERAL INFORMATION 

Please fill in the following information: 

Person obi ectinq: 

Name : 7 

Address: Marv Ruth Barrett 

813 W. Kiowa, Hobbs, NM 88240 

Briefly describe your interest in this water right: 

Decreed water right pursuant to New 

International Mortsaqe Bank v. Idaho Power 

Companv. with a priority date of 6/26/1881; 

Owner of the water riuht: 

Name : Ya-Ta-Hav Investments, Inc. 

Address: Marv Ruth Barrett 

813 W. Kiowa, Hobbs, NM 88240 

If this objection is filed bv an attornev: 

Attorney Name: Patrick D. Brown & Penelope Parker 

Attorney Address: Hepworth, Nunqester t Lezamiz 

P.O. Box 389. Twin Falls, ID 83303 

Attorney Phone No. : (208) 734-7510 

If filed by an attorney, notice of pending court proceedings 
will be sent to the attorney only. 

. . . * . : .. 
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11. STATEMENT OF' THE OBJECTION 

Please check each qqboxtl which states your objection to the 
recommendation in the Director's Report. 

1. Name and Address: I object to the name and/or address of 
the owner of the water right. 

2. Source: I object to the source of water. 

3 .  guantitv: I object to: 

a. the total quantity of water used in cubic feet per 
second; or 

e total quantity of water stored in acre-feet per 
b. itar;or 

c. (X the total quantity of water reserved for each and 
every purpose, including all present and future 
uses. 

4. Prioritv Date: I object to the priority date. 

5. Points of Diversion: I object to the legal description of 
the point(s) of diversion. 

6. Instream Flow: I object to the legal description of the 
beginning and ending points of the instream flow. 

7. Purwose(s) of Use: I object to the purpose(s) of use. 

8. Period of Year: I object to the period of year when water 
is used or is necessary for the purpose stated. 

9. rX( Place of Use: I object to: 

a. (X the legal description of the place of use; or 

b. the number of irrigated acres within each forty 
(40) acre subdivision. 

0 Consum~tive Use: I object to the annual volume of consump- 
tive use. 

11. rn Remarks: I object to the "remarks" listed with the water 
right. 

(Over ) MICROFILMED 
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12. Water Risht Recommendation: I object to: 

a. this water right being recommended at all; or 

b. this water right not being recommended. 

13. m: 1 object to the legal descrip- 
tion of the reservation. 

4 Other: I object to: See attached 

REASONS SUPPORTING EACH BOX CHECKED 

In the space following, you must state the reason(s) by number 
for each box checked. You may use additional pages if 
necessary. 

See Dase 7. 

CHANGES TO THE DIRECTOR'S REPORT 

Specifically describe how you want the Director's Report to be 
changed. You may use additional pages if necessary. 

See Daqe 7. 

Please note: You should attach copies of documents which 
support your objection. Note on each document the "box 
numbern it supports. 

OBJECTION - 4 



El Check here if you are submitting documents. Please list 
each document by the title and number of pages. You may 
use additional pages if necessary. 

See Haqerman Water Ricsht Owner's, Inc. ' s Com~endium I1AW 

VERIFICATION (Must be Completed) 

State of New Mexico - 

County of OMI 

, being first dul-y 
ng objection) 

sworn, upo 

That I am the person or entity filing this objection, that 
I am a water claimant or party in this proceeding, as defined by I.C. 
Sec 42-1401A(1) and (7) , and that I have read the foregoing objec- 
tion, know its contents and that the statements contained therein 
are true to the best of my knowledge and belief. 

( 
- - 

By: 
4Attorney signing in 
representative capacity) 

Subscribed and sworn to before me this & day of A~ril , 
1993. 

~fita# Public 'f ~ e w  Mexico . 
Residing at : /DO/ A 9-). M'M 
My Commission Expires: 7 - 5  

OBJECTION - 5 
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INSTRUCTIONS FOR MAILING 

You must mail the objection, including all attachments, to the 
Clerk of the Court. FAX filings will not be accepted by the Clerk 
of the Court. You must also send a copy to the owner of the water 
right, if other than yourself; to the Office of the Attorney 
General, State of Idaho; and to the United States Department of 
Justice, as set out below in the Certificate of Mailing. Finally, 
you must sign the Certificate of Mailing to show that you followed 
these steps. 

CERTIFICATE OF MAILING 

I hereby certify that on th a day of April t 

1993 , I mailed the original and copies of the foregoing 
objection, including all attachments, to the following persons, by 
mailing the original and/or true and correct copies, postage 
prepaid and addressed as follows: 

1. Original to: 

Clerk of the District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
P.O. Box 2707 
Twin Falls, Idaho 83303-2707 

2. One copy to the owner of the water right, and you must fill in 
the following information: 

Owner name : Ya-Ta-Hay Investments, Inc. 

Owner's address: Marv Ruth Barrett 

813 W. Kiowa, Hobbs, NM 88240 

3. One copy to: 

Chief, Natural Resources Division 
Office of the Attorney General 
State of Idaho 
P.O. Box 44449 
Boise, Idaho 83711-4449 

4. One copy to: 

United States Department of Justice 
Environment and Natural Resource Division 
550 West Fort Street, Box 33 
Boise, ID 83724 

f Objector or attorney 
mailing on Objector's behalf 

OBJECTION - 6 



REASONS SUPPORTING EACH BOX CHECKED, page 4 

Box 3, 3a and 10 - IDWR recommends an amount less than decreed 
and/or beneficially used. A reduction in water right would 
constitute a taking. 

Box 7 - Beneficially used for purposes set forth in notice of 
claim. 

Box 8 - IDWR recommends a period of use less than decreed and/or 
beneficially used. A reduction in water right would constitute a 
taking. 

Box 9 - Directorfs Report fails to accurately state the place of 
use. 

Box 11 - This is beyond the statutory authority vested in the 
Director. 

CHANGES TO DIRECTOR~S REPORT, page 4 

Maximum Quantity- as decreed and/or beneficially used; Purpose of 
Use- add aesthetic, wildlife habitat and subdivision development; 
Period of Use- 111 to 12/31; Place of Use- 63 acres; Remarks- 
strike all remarks after "water is delivered through the Padgett 
Ditch" and "water is delivered through John Bell Ditch". 

Objectors reserve the right to claim all purposes of use and 
quantities of use as shown by the evidence at trial. 

OBJECTION - 7 OCT 2 0 1 W  



Question 14., page 4, Other 

GENERAL RESPONSE 

Except as specifically admitted herein, objectors deny 

each and every allegation contained in the Director's Report, any 

related or subsidiary pleadings, and/or any attachments thereto. 

11. 

DESCRIPTIVE SUMMARY 

(DIRECTOR'S REPORT PART I) 

(hereinafter DRP-I) 

(DRP-I at first unnumbered page) 

The objectors admit that Part I of the ~irector's 

recommendation contains some claims to water rights appropriated 

under state law from Reporting Area 3. The objectors deny all 

other averments because the objectors lack sufficient knowledge or 

information upon which to form a belief as to the truth of the 

averments. 

TABLE OF CONTENTS 

(DRP-I at 2nd and 3rd unnumbered pages) 

The objectors admit that the Table of Contents reflects 

the page numbers of the referenced sections and deny all other 

averments based upon the objectors' lack of sufficient knowledge or 

information upon which to form a belief as to the truth of the 

averments and because any averment, expressed or implied, is so 

OBJECTION - 8 
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indefinite that it prevents the objectors from knowing what would 

be admitted or denied. 

IV. 

INTRODUCTION 

1. INSTRUCTIONS FOR USING THIS REPORT PART I. (DRP-I at page 1) 

The objectors admit that Part I consists of seven 

sections; that the description of the water system includes a brief 

description of Reporting Area 3 and an illustration of the 

boundaries of the reporting area; that the water rights and the 

list of the recommended rights are grouped alphabetically by source 

and listed chronologically by priority date; that the rights or 

claims in the list of claimslrights not recommended are listed 

numerically by water right number; and that brief instructions are 

found at the beginning of the applicable sections. The objectors 

deny that any description or any implication that the description 

of the water system or the illustrations are true and accurate due 

to lack of knowledge or information regarding the truth of the 

averment; deny that the ,general provisions apply to all water 

rights or define or limit classes of water rights; and deny that 

the general provisions "will affect your water right," based upon 

insufficient knowledge or information upon which to form a belief 

as to the truth of the averments. 

2. SCOPE OF THE ADJUDICATION. (DRP-I at page 1 - 3) 
The objectors deny all averments in paragraph a., due to 

lack of sufficient knowledge or information upon which to form a 

belief as to the truth of the averments. 

OBJECTION - 9 



Regarding paragraph b., the objectors lack sufficient 

information or knowledge upon which to form a belief as to whether 

water rights which are not claimed in the adjudication will or will 

not exist upon entry of the court's decree and, therefore, deny 

such averment. The objectors admit that the court entered an order 

dated January 17, 1989, but presently lack sufficient knowledge to 

know whether any of the other averments concerning the courtls 

order are true or accurate and, therefore, deny the same. The 

objectors deny that>a right must be adjudicated before water may be 

distributed by the director. The objectors deny all other 

averments in paragraph b. 

3. PURPOSE O F  T H I S  REPORT PART I .  (DRP-I at page 3 - 4) 
The objectors admit that portion of the first sentence 

which states "This report contains the Director's recommendations 

to the SRBA District Court as to the nature and extent of water 

rights," but deny that such recommendations "are necessary for 

administration of water rights in Reporting Area 3 ,I1 and further 

deny the Director has authority to I1administerl1 such rights. 

Regarding the second paragraph, the objectors admit that 

all water rights remain subject to the applicable law generally, 

but deny the remainder of the second paragraph. 

Regarding the third paragraph of this section, the 

objectors deny all averments therein based upon lack of knowledge 

or information upon which to form a belief as to the truthfulness 

of the averments. 

OBJECTION - 10 



v. 

DESCRIPTION OF THE WATER SYSTEM: BASIN 36 

1. BOUNDARIES OF BASIN. (DRP-I at pages 4 - 6) 
Regarding the :first paragraph of this section, the 

objectors deny all averments due to a lack of knowledge or 

information upon which to admit or deny. 

Regarding the second, third and fourth paragraphs of this 

section, the objectors admit that as broad statements, those 

paragraphs are generally accurate but the statements are so broad 

and attenuated from any matter relevant to the objectorst water 

right that the objectors are unable to know what would be 

implicitly admitted or denied and therefore, deny the same. 

With respect to the fifth paragraph of this section, the 

objectors lack sufficient knowledge or information upon which to 

form a belief as to the truth of any matter averred and, therefore, 

deny the averments. 

2. WATER SOURCES. (DRP-I at page 6) 

The objectors admit that the Snake River Plain ~quifer is 

the source of outflows of springs located along the Snake River 

Canyon Wall in the Hagerman Valley. The objectors presently lack 

sufficient knowledge or information upon which to form an opinion 

as to the truth of the other averments set out in this section and, 

therefore, deny the same. 

3. DEVELOPMENT OF WATER USE. (DRP-I at pages 6 - 9) 
The objectors ad.mit that numerous factual and historical 

averments are set out in this section, which may be accurate, but 

OBJECTION - 11 



these objectors have no basis for knowing whether some or all of 

the averments are intended to relate to the objectorst claims and, 

thus, are prevented from knowing what would be admitted or denied. 

Therefore, the averments are denied. 

VI . 
GENERAL PROVISIONS 

GENERAL PROVISIONS 1 - 8 APPLY TO ALL WATER RIGHTS IN BASIN 36- 
(DRP-I at page 9) 

The objectors deny that "General Provisions 1 - 8" apply 
to all water rights in Basin 36 as the statements are so broad and 

attenuated from any matter relevant to the objectors1 water rights, 

that the objectors are unable to know what would be explicitly 

admitted or denied. The objectors also specifically deny that 

general provisions 1-8 apply to the objectorsf right. 

1, EFFECT OF ADJUDICATION, (DRP-I at page 9) 

With respect to paragraph a., the objectors presently 

have no knowledge or information upon which to form a belief as to 

the truth of whether a future decree would supersede prior decrees, 

or whether unclaimed rights would cease to exist and, therefore, 

deny the same. 

Regarding paragraph b., the objectors deny that the 

Director has any powers to administer water rights other than those 

specifically delegated by the Legislature of the State of Idaho, 

and which do not violate the objectorsf state and federal 

constitutional rights, and therefore the averments are denied. 

OBJECTION - 12 
MICROFILMED 

O C T  2 0 lYY9 



2. GENERAL ADMINISTRATIVE PROVISIONS. (DRP-I at pages 9 - 10) 
The objectors admit paragraphs a. and b. 

3. CONJUNCTIVE ADMINISTRATION (DRP-I at page 10) 

The objectors deny the conjunctive administration 

provisions based upon the objectorsf lack of sufficient knowledge 

or information upon which to form a belief as to the truth of the 

averments and because any averment expressed or implied is so 

indefinite that it prevents the objectors from fairly understanding 

what would be admitted or denied. Additionally, the objectors 

deny that the Department of Water Resources has any statutory or 

regulatory authority for the "conjunctive administrationw as 

therein described. 

4. ADMINISTRATION OF GROUND WATER RIGHTS (DRP-I at page 10) 

The objectors deny the averments within this section. 

5 .  ADMINISTRATION OF BASIN 36 RELATIVE TO THE SNAKE RIVER (DRP-I 

at page 10) 

The objectors admit that the springs are hydrologically 

interconnected with the Snake River Aquifer, but deny all other 

averments based upon the objectorsf lack of sufficient information 

or knowledge upon which to form a belief as to the averments 

herein. The objectors additionally deny any said averments 

expressed or implied because the averments are so indefinite and 

generalized as to prevent the objectors from fairly understanding 

what would be admitted or denied. 

OBJECTION - 13 



6 .  ADMINISTRATION OF SMALL DOMESTIC 2WD STOCK WATER RIGHTS (DRP-I 

at page 11) 

The objectors admit that part of the first sentence of 

subparagraph a. to the effect that llsmall domestic and stock water 

rights from surface water are not subject to administration," but 

deny the balance of said sentence and said paragraph. 

The objectors admit the first sentence of paragraph b., 

and deny the balance of that paragraph because the criteria set 

forth therein ("if the director determines that administration is 

necessaryt1) is so ambiguous, indefinite and uncertain that it 

prevents the objectors from knowing what would be admitted or 

denied, and by further reason of the fact that no statutory or 

regulatory authority exists conferring such sweeping and unlimited 

authority upon the Director or the Department. 

The objectors deny the averments in paragraph c. as the 

averments are inaccurate and because the objectors lack sufficient 

knowledge or information upon which to form a belief as to the 

truth of the matters averred. 
* 

7 -  MEASURING DEVICES AND CONTROL WORKS (DRP-I at page 11) 

The objectors deny all averments contained herein as such 

averments are based upon an indeterminate subjective standards 

which are so ambiguous and indefinite as to prevent the objectors 

from fairly knowing what would be admitted or denied. 

Additionally, no statutory or regulatory authority exists 

conferring such sweeping and unlimited authority upon the Director 

or the Department as is alleged in this paragraph. 

OBJECTION - 14 
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8. FIRE FIGHTING PURPOSES (DRP-I at page 11) 

The objectors admit that subparagraph a. and subparagraph 

b. are generally accurate statements of present law, but deny the 

averments are in any way relevant to defining the objectorsf right. 

9. CONSUMPTIVE USE (DRP-:I at page 12) 

The objectors lack sufficient knowledge or information 

upon which to form a belief as to the truth of any matter averred 

and, therefore, deny the same. 

GENERAL PROVISION 10 APPLIES TO ALL WATER RIGHTS IN BASIN 36 SHOWN 

WITH DOMESTIC USE AS A PURPOSE OF USE (DRP-I at page 12) 

The objectors deny that "General Provision lonf applies to 

all water rights in Basin 36 shown with domestic use as a purpose 

of use as the statements are so broad and attenuated from any 

matter relevant to the objectorsf water rights, that the objectors 

are unable to fairly understand what would be explicitly admitted 

or denied and, therefore, deny the same. 

10. DOMESTIC USE (DRP-I ,at page 12) 

The objectors deny that the definition of lndomestic usenn 

contained in paragraphs a., b., and c. is consistent or in 

conformity with the definition of such term for purposes of the 

Idaho Constitution, or statutory definition contained in I.C. 

Section 42-111 as now, or as heretofore in effect at relevant 

times. The objectors further deny that the limitations set forth 

therein exist, are in force, or apply or serve in any way to limit 

objectors1 rights. 
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GENERAL PROVISION 11 APPLIES TO ALL WATER RIGHTS IN BASIN 36 SHOWN 

WITH STOCK WATER USE AS A PURPOSE OF USE. (DRP-I at page 13) 

The objectors deny that "General Provision 1lVl applies to 

all water rights in Basi:n 36 shown with stock water use as a 

purpose of use as the statements are so broad and attenuated from 

any matter relevant to the objectorsf water right, that the 

objectors are unable to fairly understand what would be admitted or 

denied and, therefore, deny the same. 

11. STOCK WATER USE (DRP-I at page 13) 

The objectors deny the averments herein as beyond the 

scope and applicability of the definition as provided by Idaho law 

as now, or as heretofore in effect at relevant times. The 

objectors further deny that: the limitations set forth therein limit 

the objectors1 right or are relevant to the right. 

GENERAL PROVISIONS 12 - 16 APPLY TO ALL WATER RIGHTS IN BASIN 36 
SHOWN WITH IRRIGATION AS A PURPOSE OF USE (DRP-I at page 13) 

The objectors deny that "General ~rovisions 12 - 16" 
apply to all water rights in Basin 36 shown with irrigation as a 

purpose of use as the statements are so broad and attenuated from 

any matter relevant to .the objectors1 water right that the 

objectors are unable to fairly understand what would be admitted or 

denied. 

12. IRRIGATION USE. (DRP-I at pages 13 - 14) 
The objectors deny all averments based upon the 

objectors1 lack of sufficient knowledge or information upon which 

to form a belief as to the truth of the averments and because 

OBJECTION - 16 
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prevent the objectors from, fairly knowing what would be admitted or 

denied; because the standard utilized ("as determined by the 

directorm) is ambiguous, subjective and indefinite so as to prevent 

objectors from knowing what would be admitted or denied; and 

because it is both expressly and implicitly in excess of the power 

and authority conferred upon the State of Idaho, the Director or 

the Department by the Consititutions of the United States and State 

of Idaho, pertinent provisions of the Idaho Code or valid 

applicable regulations, if any, adopted by the Department in 

conformity with law. Therefore, the objectors deny the same. 

13. DIVERSION VOLUME FOR IRRIGATION. (DRP-I at page 14) 

The objectors admit that Figure 1 generally depicts 

certain lands in Basin 36; however, the objectors deny all other 

averments including that the amounts set forth are the maximum 

annual volume of water reasonably required at the field headgate 

for irrigation, either 'within Basin 36 in general, or upon 

objectors1 real property in particular. The objectors 

additionally deny that the maximum annual volumes per acre set 

forth is that which is tlreasonably required for irrigation unless 

a higher annual diversion volume is reasonably required due to 

conveyance losses, method of irrigation or field conditions;ll 

because the standard utilized ("as determined by the directorM) is 

ambiguous, subjective and indefinite so as to prevent objectors 

from knowing what would be admitted or denied; and because it is 

both expressly and implicitly in excess of the power and authority 

conferred upon the State of Idaho, the Director or the Department 
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by the Constitutions of the United States and State of Idaho, 

pertinent provisions of the Idaho Code or valid applicable 

regulations, if any, adopted by the Department in conformity with 

law. Therefore, the objectors deny the same. 

1 CONSUXPTIVE USE FOR IRRIGATION. (DRP-I at page 14 and 15) 

The objectors admit that the recommended water rights 

contained within the Directorrs Report show only the irrigation use 

listed unless otherwise indicated in llRemarks.ll The objectors deny 

all other averments contained within this section, including the 

amount of maximum annual volume of consumptive use per acre in the 

northern and southern portions of the basin, all of which is beyond 

the scope of any power or authority vested in the Director or the 

Department, and contrary to fact; historical use; established, 

vested, decreed, licensed or permitted rights. 

1 AMOUNT OF COMBINED WATER RIGHTS FOR IRRIGATION. (DRP-I at 

page 15) 

The specific averments have no relationship to or basis 

in fact relating to the individual needs or rights of the 

objectors, and accordingly, objectors deny this section in its 

entirety. In addition, no statutory or regulatory authority exists 

conferring upon the Director', or the Department, the power to limit 

use and ownership of objectorst private property rights as alleged. 

OBJECTION - 18 
MICROFILMED 

O C T  2 0 1334 



16. DIVERSION RATES IN EXCESS OF .02 CFS PER ACRE. (DRP-I at page 

15 - 16) 
The objectors deny the averments contained in this 

section in its entirety. 

17. INSTRUCTIONS FOR USE OF LIST OF RECOMMENDED WATER RIGHTS. 

(DRP-I at page A-i, A-ii and A-iii) 

The objectors admit that each water right in the list of 

recommended water rights includes a description including right 

number, name and address, source, maximum quantity, consumptive 

use, priority date, point of diversion, purpose of use, period of 

use, place of use, basis of right and others. The objectors lack 

sufficient knowledge or information upon which to form a belief as 

to the truth of any matter averred in said descriptions other than 

that the descriptions allegedly include the Directorls or 

Department's version of the facts as they relate to the matters 

identified. Objectors (deny the accuracy of the substantive 

allegations or information set forth with regard to the objectors1 

right. 

18. IDAHO DEPARTMENT OF WATER RESOURCES RECOMMENDED WATER 

RIGHTS ACQUIRED UNDER STATE LAW. (DRP-I, pages A-1 - B-25) 
The objectors lack sufficient knowledge or information 

upon which to form a belief as to the truth of any matter averred 

in said recommended water rights other than those specific 

admissions contained in Questions 1 - 12 of the attached individual 
objection, and therefore deny the'same. 
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DIRECTOR'S REPORT FOR REPORTING AREA 3 ( B A S I N  36) 

(DIRECTOR'S REPORT PART 11) 

Objec to r s  do not  understand t h e  a l l e g a t i o n s ,  averments o r  

c o n t e n t s  of P a r t  I1 of t h e  D i r e c t o r ' s  Report f o r  Reporting Area 3 

(Basin 36) t o  p e r t a i n  o r  r e l a t e  t o  o b j e c t o r s  o r  t h e i r  c la ims ,  and 

do no t  b e l i e v e  any response is requ i red .  To t h e  e x t e n t  a  response 

is requ i red ,  o b j e c t o r s  deny t h e  same i n  its e n t i r e t y .  

DIRECTOR'S REPORT FOR REPORTING AREA 3 ( B A S I N  36) 

(DIRECTOR1S REPORT PART 111) 

I. 

No r e p o r t  denominated a s  P a r t  I11 of t h e  D i r e c t o r l s  

Report f o r  Report ing Area 3 (Basin 36) has  been f i l e d ,  and 

accordingly  o b j e c t o r s  a r e  unable t o  admit,  deny o r  o therwise  

response t o  t h e  same. Objectors  do n o t  understand t h a t  t h e  

contemplated s u b j e c t  ma t t e r  of such P a r t  111 w i l l  r e l a t e  o r  p e r t a i n  

t o  o b j e c t o r s  o r  t h e i r  c la ims,  and no response is requ i red  i n  any 

case .  To t h e  e x t e n t  any response is r e q u i r e d ,  o b j e c t o r s  deny t h e  

same i n  i t s  e n t i r e t y .  

V I I I .  

AFFIRMATIVE DEFENSES 

Pursuant  t o  I .R .C! .P .  8 ( c ) ,  o b j e c t o r s  herewi th  s t a t e  t h e  

fo l lowing m a t t e r s  of a f f i rm.a t ive  defense  o r  avoidance: 

AFFIRMATIVE DEFENSE NO. 1 

The o b j e c t o r s 1  water r i g h t  is an i n c o r p o r e a l  form of r e a l  

p roper ty  ( a s  d e f i n e d  by Idaho Code Sec t ions  7-703, 73-114, 55-101, 
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and like statutes) protected by Section 14, Article 1, of the Idaho 

Constitution, and the Fifth Amendment to the United States 

Constitution, and allege that the actions of the Director in 

recommending, limiting and/or regulating said rights is an 

unconstitutional infringement upon and a taking of private 

property, without just compensation and violation thereof. 

AFFIRMATIVE DEFENSE NO. 2 

The adjudication authorization legislation, I.C. Section 

42-1401, et seq., on its face and as applied by the Director and 

the Department constitutes an improper delegation of constitutional 

power and authority conferred upon the executive, legislative 

and/or judicial branches of government and as such violate the 

provisions governing separation of powers set forth in Article 2, 

Section 1, Idaho Constitution. 

AFFIRMATIVE DEFENSE NO. 3 

The procedure set: forth in the adjudication authorization 

legislation, statutes, I.C. Section 42-1401, et seq., and any 

rules, regulations, procedures, policies or standards promulgated 

by the Director and/or the Department, if any, are vague and so 

lacking in reasonable specificity so as to render them impossible 

of reasonable comprehension, or consistent and meaningful 

application. 

AFFIRMATIVE DEFENSE NO. 4 

The procedures, rules, regulations, policies or 

standards, if any, adopted, implemented and applied by the 

Department and/or the Direcztor violate the equal protection and due 
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process clauses of the Fourteenth Amendment, United States 

Constitution, and Article I., Sections 2 and 13, Idaho Constitution. 

AFFIRMATIVE DEFENSE NO. 5 

The adjudication authorization legislation, Idaho Code 

Section 42-1401, et seq., and the actions of the Director and 

Department in recommending, limiting and/or regulating the 

objectorsf water right constitutes a violation of 42 U. S.C. Section 

1983. 

AFFIRMATIVE DEFENSE NO. 6 

The water right owned by the objectors is the subject of 

valid existing decrees issued by the Director and Department, which 

decrees are binding upon the State of Idaho, the Department and the 

Director. As a result, the State of Idaho, the Department and the 

Director are precluded by the doctrines of res judicata, collateral 

estoppel, judicial estoppc2l and the like from relitigating or 

questioning the validity, existence or priority of such right, 

and/or from taking any position in the Director's Report, or 

otherwise, which is inconsistent with such decrees. 

AFFIRMATIVE DEFENSE NO. 7 

The Director's recommendations are contrary to decreed 

rights, historical use and extent licenses and permits issued by 

the Department. There has been no forfeiture nor abandonment of 

the objectorsf water rights, nor have the objectors1 water rights 

been prescriptively or adversely possessed, nor have such decrees 

been vacated or such licenses and permits revoked. 

MICROFILMED 
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AFFIRMATIVE DEFENSE NO. 8 

The Directorsf Report fails to state a claim to the 

extent the same asserts a forfeiture, abandonment, prescriptive or 

adverse acquisition or loss, or loss resulting from estoppel, of 

the objectors1 water right in the absence of any fact upon which 

forfeiture, abandonment, prescriptive or adverse acquisition for 

loss, or loss resulting from estoppel, may be based or asserted. 

AFFIRMATIVE DEFENSE NO. 9 

The objectors1 water right is an incorporeal form of real 

property, as defined by Idaho Code Sections 7-703, 73-114, 55-101, 

and like statutes, and, as such, pursuant to Idaho Code Section 

7-904, et. seq., the actions of the Director in attempting to 

limit, reduce and/or regulate such rights, and the assertion of 

some inconsistent pr~priet~ary ownership or right to use or control 

by the State of Idaho, constitutes an unauthorized and invalid 

taking of private property without the payment of just 

compensation, or compliance with statutory requirements, all in 

violation of Title 7, Chapter 7, Idaho Code. 

AFFIRMATIVE DEFENSE NO. 10 

The actions of the Director, the Department and their 

agents, servants and employees in recommending, limiting, reducing 

and/or regulating objectord's water rights, either as alleged in the 

Director's Report or as in fact applied, violates objectors1 rights 

as secured by Art. 1, Section 1; Art. 15, Sections 3, 4 and/or 5; 

and/or as otherwise provided in the Constitution of the State of 

Idaho. 
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AFFIRMATIVE DEFENSE NO. 11 

The various allegations, statements and assertions 

contained in the Director's Report concerning the Department and/or 

the Director's position or intentions with regard to the 

adjudication, as well as the implementation of statutes and/or 

regulations, as well as the administration of water or management 

of water rights or claims to the beneficial uses of water, if 

implemented, constitute a violation of various provisions the 

United States and Idaho constitutions, and/or a violation of the 

letter, spirit and/or intent of various statutes enacted by the 

legislature, and/or consti-tute an exercise of purported authority 

or powers either in excess of those conferred by law, or in a 

manner inconsistent with t.hose conferred by law, or both. 

AFFIRMATIVE DEFENSE NO. 12 

The individual recommendations relating to the specific 

water right of the objectors as set forth in the Director's Report 

are (1) not based upon substantial evidence and/or are not, in 

fact, the product of any reasonable, complete or accurate 

investigation as required :by law; (2) are the product of arbitrary 

and capricious action on, the part of the Department or the 

Director; (3) have been made in excess of the constitutional and 

statutory authority of the Department and the Director; (4) have 

been made upon an unlawful and invalid procedure; (5) are affected 

by various and sundry errors of law; and/or (6) are clearly 

erroneous in view of the reliable, probative and substantial 

evidence. 

OCT 2 0 
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AFFIRMATIVE DEFENSE NO. 13 

The Director's Report is a pleading subject to the 

provisions of the Idaho Rules of Civil Procedure, including, but 

not limited to the requirement of I.R.C.P. 8(a) (1) that such 

pleadings contain a clear and plain statement of the facts, 

demonstrating an entitlenlent to relief. The Director's Report 

violates such provision. 

AFFIRMATIVE DEFENSE NO. 1 4  

The Director's Report fails to state a claim upon which 

relief may be granted. 

AFFIRMATIVE DEFENSE NO. 15 

The Director's Report is subject to, and must comply 

with, the requirements of Idaho Code Section 42-1411. The 

Director's Report does not comply with the requirements of the 

statute. 

AFFI-TIVE DEFENSE NO. 16  

In conducting the investigation and compiling the 

Director's Report, the Department and the Director have not 

complied with the requirements of Idaho Code Section 42-1410. 

AFFIRMATIVE DEFENSE NO. 17 

In conducting the investigation and compiling the 

Director's Report, the Department and the Director have not 

complied with the requirements of Idaho Code Section 42-1416. 

AFFIRMATIVE DEFENSE NO. 18 

The procedures specified in the authorizing legislation 

and procedural rules promulgated in accordance therewith serve to 
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deny objectors due process of law in violation of Amendment 

Fourteen to the Constitut:'~on of the United States and Art. 1, 

Section 13, Idaho Constitution. 

AFFIRMATIVE DEFENBE NO. 19 

The "General Provisionsn and "Other Statements" contained 

in the Director's Report, along with the Claims Investigation 

Manual, Adjudication Memoranda and other materials of a similar 

nature used or employed by the Department, the Director and/or 

their agents, servants and/or employees constitute rules and 

regulations which were required to be proposed, promulgated, 

adopted and approved in conformity with the Administrative 

Procedures Act and other applicable statutory provisions. The 

Department, Director and their agents, servants and employees have 

failed to comply with such requirements, and accordingly, the 

"General  provision^,^ "Other Statementsn, Claims ~nvestigation 

Manual and the like are inv*alid, void and of no force or effect. 

AFFIRMATIVE DEFENBE NO. 20 

Neither the "General ConditionstU the Claims ~djudication 

Manual, Adjudication Memorai~da or other promulgations, adoptions, 

policies, or the like have been submitted to or approved by the 

Legislature as required by Idaho Code Section 67-5217. 

AFFIRMATIVE DEFENBE NO. 21 

The relief requested by the Department and the Director 

in the Director's Report ar~e beyond and in excess of the subject 

matter jurisdiction of the C!ourt. 

OBJECTION - 26 
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AFFIRMATIVE DEFENSE NO. 22 

The actions of the Legislature, or the Department and the 

Director to enact, adopt, implement or enforce statutes, 

regulations, rules or po1ic:ies subsequent to November 19, 1987, and 

to apply or enforce the same for the purpose of, or with the effect 

of recommending, diminishing or altering objectorsf water rights, 

constitute a violation of Amendment Fourteen, United States 

constitution; Art. 1, Section 13, Idaho constitution; the SRBA 

authorization legislation; and Idaho Code Sections 73-101 and 73- 

106. 

AFFIRMATIVE DEFENSE NO. 23 

These proceedings are subject to the requirements and 

provisions of Idaho Code Sections 12-117, 12-121, 12-123 and 

I.R.C.P. 11, and the provisions of the private attorney general 

doctrine, and other related doctrines, and the Department, Director 

and State of Idaho are obligated to objectors for the payment and 

reimbursement of any and all reasonable costs or attorney fees 

incurred herein. 

AFFIRMATIVE DEFENSE NO. 24 

The Directorf s Report asserts what amounts to be a taking 

of private property by power of eminent domain as governed by Idaho 

Code Section 7-701 & sea., and as such, venue is therefore 

improper. 

AFFIRMATIVE DEFENSE NO. 25 

The Department and the Director are equitably estopped 

from seeking any reduction in the quantity, quality or priority of 
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objectorsf water rights by virtue of prior statements, 

representations and actions of the Department, Director or their 

agents, servants and employees. 

AFFIRMATIVE DEFENSE NO. 26 

The Department and the Director are barred by laches and 

the applicable statutes of limitation, including, but not limited 

to, Idaho Code Sections 5-202, 5-203, 5-204, 5-206, 5-207, 5-208, 

AFFIRMATIVE DEFENSE NO. 27 

Objectors hereby reserve the right to assert any further 

affirmative defenses not expressly stated herein, but which 

subsequently become apparent. 

WHEREFORE, the objectors pray for judgment as follows: 

1. That the State of Idaho take nothing by reason of 

its Directorsf Report, and that this action, and any claims 

asserted against objectors, be dismissed. 

2. That a decree be entered adjudicating the existence, 

validity, amount and priority of objectorsf water rights in 

accordance with objectors1 claims. 

3. That to the extent the acts of the Department or 

Director constitute a taking of objectors' property for public use, 

that objectors be allowed and awarded just compensation therefor. 

4 .  That the objectors be allowed all costs of suit and 

reasonable attorney fees incurred herein. 

5. For such further relief to which the Court finds 

objectors justly entitled. 

MCROFILMED 
OCT 2 0 i33r 
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NOTICE OF ERROR FORM J 

Please type or print clearly, fill out completely, and return to: R E ~ ~ / ~ E D  
ldaho Department of Water Resources 
Statehouse Mail 

SEP 2 3 1992 

Boise, ldaho 83720-9000 
b m : :  -,,. ,.., . - ds 

The notice of error must be received at IDWR by the deadline date printed 
below with your proposed recommendation. 

YOUR DEADLINE FOR FILING A NOTICE OF ERROR IS: - 

Water right number: 36-1028311 

2. Name: Ya-Ta-Hay Inves tments ,  Inc . 
MARY RUTH BARRETT 

Address: 813 West Kiowa, Hobbs, New Mexico 88240 

b ! l C ~ i Q i ' ; ! ~ ~ ~ b  
Weekday Telephone Number: 505-392-1132 FE8 U 7 1333 

TEAR AT PERFORATIONS AND COMPLETE FORM ON OTHER SIDE 



(Instead of filling in items and 4 below you may include a cop\/ of your 
proposed recommend; I with the changes marked on ,the ~ y . )  

3. Describe the portion of proposed recommendation with wh~ch you disagree: 
I disagree  wi th  t h e  amount of water  and t h e  p e r i o d  of use t h a t  has  
been recommended. 

4. Describe the changes you wish to have made in the proposed recorrimendation: 
I wish t o  have t h e  amount of water  t h a t  was decreed under t h e  1932 Federal 
Court Decree, which w i l l  i nc rease  t h e  amount of water  allowed p e r  
i r r i g a t e d  a c r e ,  and t h e  pe r iod  of  use as p e r  Decree, which was from 
March 15th t o  November 15th of  each yea r .  

5. Describe why you disagree with the proposed recomrnendatioi-I: 
The amount of water  t h a t  was o r i g i n a l l y  decreed is needed because of t h e  
sandy s o i l ,  t h e  t e r r a i n  and t h e  f l e x i b i l i t y  of u s i n g  d i f f e r e n t  methods 
of i r r i g a t i o n .  The a d d i t i o n a l  pe r iod  of use  is needed because of t h e  
c l ima te ,  growing season ,  c rops  grown, t h e  p r a c t i c e  of double cropping 
& e t c .  i n  t h e  Hagerman Valley a r e a .  

6. Date: September 22, 1992 



Sta of Idaho 

DEPARTMENT OF WATER RESOURCES ' 
Southern Region. 222 Shoshone st. EM Twin Falls, Idaho 03301 (200) 736-3033 

- b 
CECIL D. ANDRUS 

Governor 

OCTOBER /#, 1992 R. KEITH HlGGlNSON 
Director 

RE: NOTICE OF ERROR FOR SEASON OF USE AND DIVERSION AMOUNTS 
WATER RIGHT NO(S) .: 3&-/t,2g3A 

DEAR M5 ~ ~ K R F T T :  

THIS LETTER IS IN RESPONSE TO THE NOTICE OF ERROR (NOE) YOU 
RECENTLY FILED WITH IDWR REGARDING THE DIRECTORfS PROPOSED 
RECOMMENDATION OF THE CLAIM LISTED ABOVE. YOUR NOE QUESTIONS 
TWO POINTS; 1) YOUR NOE INDICATES THAT YOU WOULD LIKE THE 
RECOMMENDATION TO SHOW A LONGER SEASON OF USE FOR IRRIGATION. 
AND 2) THE BASIS FOR RECOMMENDATION OF AN AMOUNT THAT IS LESS 
THAN THE AMOUNT SHOWN IN A PREVIOUS DECREE. 

1) THE DIRECTOR HAS APPROVED EXTENDING THE PERIOD OF USE FOR 
THE HAGERMAN VALLEY TO 3/15 TO 11/15. 

THE PROPOSED RECOMMENDATION IS BASED ON IRRIGATION SEASON 
OF USE STANDARDS ADOPTED BY THE DIRECTOR FOR THE VARIOUS REGIONS 
THROUGH THE STATE. THESE STANDARDS ARE BASED ON THE PERIOD OF 
THE YEAR IN WHICH THERE IS LESS THAN A 75% CHANCE OF A 24 DEGREE 
F. FROST. 

IN ADDITION, SINCE THERE ARE SOME YEARS IN WHICH WATER CAN 
BE BENEFICIALLY USED FOR IRRIGATION OUTSIDE THE IRRIGATION 
SEASON, THE PROPOSED DIRECTORfS REPORT INCLUDES A GENERAL 
PROVISION WHICH PROVIDES FOR IRRIGATION OUTSIDE THE IRRIGATION 
SEASON UNDER CERTAIN CONDITIONS. THE CONDITIONS ARE THAT THE 
WATER IS BENEFICIALLY USED, AS DETERMINED BY THE DIRECTOR; THAT 
ALL WATER RIGHTS WITH A PERIOD OF USE OUTSIDE THE IRRIGATION 
SEASON REGARDLESS OF PRIORITY, ARE SATISFIED; AND THAT THE USE 
DOES NOT CONFLICT WITH THE PUBLIC INTEREST AS DETERMINED BY THE 
DIRECTOR. THIS PROPOSED GENERAL PROVISION WILL BE INCLUDED IN 
THE DIRECTORfS REPORT. 

2) UNDER IDAHO LAW, A WATER RIGHT IS LIMITED TO THE AMOUNT OF 
WATER BENEFICIALLY USED FOR THE PURPOSES FOR WHICH THE WATER 
RIGHT WAS ESTABLISHED. THE AMOUNT OF WATER BENEFICIALLY USED IS 
LIMITED TO THE AMOUNT THAT IS ACTUALLY USED A- IS REASONABLY 
REQUIRED. FOR IRRIGATION PURPOSES, A REASONABLE AMOUNT IS THE 
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AMOUNT REQUIRED USING IRRIGATION METHODS THAT ARE REASONABLY 
EFFICIENT UNDER CURRENT CIRCUMSTANCES. IF THE AMOUNT OF A WATER 
RIGHT SHOWN IN A DECREE IS GREATER THAN THE AMOUNT THAT IS 
BENEFICIALLY USED, THEN THE PORTION THAT IS NOT BENEFICIALLY USEPIS 
FORFEITED. 

THE AMOUNT PROPOSED TO BE RECOMMENDED FOR YOUR CLAIM IS BAS0 
ON THE AMOUNT OF WATER DETERMINED TO BE BENEFICIALLY USED FOR THE 
RECOMMENDED USES, BASED ON AVAILABLE DATA AND CURRENT METHODS OF 
ANALYSIS. 

IF YOU STILL DISAGREE WITH IDWR'S RECOMMENDATIONS YOU WILL 
AN OPPORTUNTIY TO FILE AN OBJECTION TO THE DIRECTOR'S REPORT WITH 
THE COURT. WHEN THE DIRECTOR'S REPORT IS FILED WITH THE COURT,~CI 
WILL BE MAILED A NOTICE TKAT WILL CONTAIN MORE INFORMATION ABOUT THE 
OBJECTION PROCESS. 

SINCERELY, 

SENIOR WATER AGENT 



IDAHO DEPARTMENT OF WATER RESOURCES 
ADJUDICATION CLAIMS PROOF READING REPORT 

(REGIONAL) 

10/14/92 16:41:21 
Page 1 

Uater Right Nunber - R36-10283A P r e f i x  Translation: RESEARCH Old ( D l  Nunber - 
+ - - - - - -  - Last Name - - - - - + + - F i r s t  Name - - + + - - - - - - - - - ~ d d ~ ~ ~ ~  - - - - - - - - - - - - - - + 

% 
J s 

*** C - CURRENT OWNER *** 
YA-TA-HAY INVESTMENTS INC 

BARRETT MARY RUTH 

1 - 813 U KIOWA 
2 - 
3 - 
C i t y -  HOBBS State- NM Zip- 88240 
Phone - 505-392-1132 
1 - 813 U KIOWA z 
2 - 
3 - 
C i t y -  HOBBS State- NM Zip- 88240 
Phone - 505-392-1132 

+ - - P r i o r i t y  Date - - + + - - - Region - - - + + - - -  Stage - - - + + - - -  status - - - - + 
06/26/1881 ERROR IN REGION D - DECREED 

+ - - - - - - - Source - - - - - - - - - - - - + + - - - - - - - - Tr ib " ta ry  - - - - - - - - - - - - - - - 
BILLINGSLEY CREEK SNAKE RIVER 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - point of Diversion - - - - - - - - - - - - - - - - - - - - - 
Tun Rng Sec Tract Lot RFLg County 

(47) GOODING 
(47) GOODING 

+ - - - - - - - - - - . - - - - - - - - - - - - - - - -  - Mater Use - - - - - - - - - - - - - - - - - - - - - - - 
Code Descr ip t ion Period From Period To Diversion Rate Diversion Volune 

01 - IRR!GAT!QY 
04 - STOCKUATER 
04 - STOCKUATER 

+ - Total Div. Rate - + + - Tota l  Div. Volune - + 
1.300 

+ - Total Consunptive Use - + + - KU Usage - + 
162.0 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - - p [ a c e o f U s e - - - - - - - - - - - - - - - - - - - - . - - - - - - - - -  - + 
Tun Rng Sec Tract Lot  Acres Code Descript ion County 

Total Acres: 54.0 

IRRIGATION 
IRRIGATION 
IRRIGATION 
IRRIGATION 
STOCKUATER 
STOCKUATER 
STOCKUATER 
STOCKUATER 

GOODING 
GOOD l NG 
GOODING 
GOODlNG 
GOODlNG 
GOODING 
GOODlNG 
GOODING 

+ - - Diversion Means - VIA JOHN BELL, PIPE, AND PADGETT DITCHES-SPRINKLERS. 



IDAHO DEPARTMENT OF WATER RESOURCES 
ADJUDICATION CLAIMS PROOF READING REPORT 

(REGIONAL) 

Water r i g h t  nunber - R36-10283A Pre f i x  Translation: RESEARCH 

+ - - Non-I r r igat ion Use - STOCKWATER, 500 CATTLE 

+ - - Other Rights f o r  Same Use - NONE 

10/14/92 16:41:21 
Page 2 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  Remarks - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - +  

WATER IS DELIVERED THROUGH THE PADGETT DITCH AND 0.19 CFS OF 
THIS R I G H T  I S  LIMITED TO USE FOR CONVEYANCE LOSSES I N  DELIVERY 
OF THIS R I G H T .  

WATER IS DELIVERED THROUGH THE JOHN BELL DITCH AND 0.03 CFS 
OF THIS R I G H T  IS  LIMITED TO USE FOR CONVEYANCE LOSSES IN 
DELIVERY OF THIS R I G H T .  

A DIVERSION RATE OF 1.08 CFS AT THE FIELD HEADGATE IS  
RECOMMENDED FOR THE PLACE OF USE DESCRIBED ABOVE. 

THIS R I G H T  IS A COMBINATION OF OLD R I G H T  NOS. 36-00094, 
36-00095 AND 36-00096. 

+ - - - - - - - - - - - - - - - - - - - - - - - - - - Condit ionsof Approval - - - - - - - - - - - - - - - - - - - - - - - - - - - + 
No Conditions o f  Approval found. 

+ - - - -  Decree P l a i n t i f f  - - - + + - - - -  Decree Defendant - - - + + - Decree Date - + 
00/00/0000 

+ - - - - - - - - - - - - - - - - = - - - -  - - - - - - - - - c - n t s - - - - - - - - -  . . . . . . . . . . . . . . . . . . . .  - + 
Date: 07/31/1992 User Id: WRSTELL Subject: COPIED FROM REMARKS 

T H I S  CLAIM I S  A SPLIT FROM 36-10283. 
Date: 09/24/1992 User Id: SCHULTZ Subject: NOTICE OF ERROR ( N M )  
NOE RECEIVED 9/23/92. CHANGED NOE FLAG FROM BLANK TO A. CLAIM VERIFIED 8/17/92. DID NOT REVERIFY ANY PART OF CLAIM. 

Date: 10/14/1992 User Id: UORSTELL Subject: NOTICE OF ERROR RECORD 
PERIOD OF USE CHANGED TO 3/15 TO 11/15 

+ - - Audit F ie lds - - + 
10/14/92 UORSTELL 

+ - - - - - - - - - - - - - - - - - - - -  - Adjudicat ion Rights Dates and Flags Area - - - - - - - - - - - - - - - - - - - - - - - + 

Court Report F i  1 ing - 00/00/0000 F i e l d  Inspect ion  Made - 00/00/0000 C iv i  1 Case Nunber 
Objection F i l ed  Date - 00/00/0000 F i e l d  Inspection Flag - Old Case Nunber 
Response F i l e d  Date - 00/00/0000 Ve r i f i ed  Date - 10/14/1992 Old Judic ia l  D i s t r i c t  
Claim Received Date - 07/28/1988 Last Amended Date - 00/00/0000 Temporary Right 

Receipt N h r  - X999999 Water D i s t r i c t  
POU Ownership Flag - Y Federal/State Indicator  
Name Connector - OR Presumption Flag 

Notice of Error  Flag 
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