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L INTRODUCTION
In accordance with Idaho Code § 42-1412(4) and Administrative Order 1, the
Director of the Idaho Department of Water Resources (“IDWR” or “Department”)
submits this Supplemental Director’s Report regarding subcase numbers 1-217, 1-218, 1-
2064, 1-2068, 1-4024, 1-4025, and 1-4054. This report is submitted in response to Judge

Melanson’s Order Setting Deadline for I.R.E. 706 Reports / Notice of Scheduling

Conference, dated January 25, 2008. The Supplemental Director’s Report (“Report”) sets
forth the basis of IDWR’s recommendation for the above-listed water rights and was
prepared under the supervision of David R. Tuthill, Jt., Director, IDWR.

The following IDWR employees have knowledge of the information contained in
this Report: David R. Tuthill, Jr., Director of IDWR and Lyle Swank, Manager, IDWR
Eastern Regional Office.

II. SUMMARY OF THE ISSUE

The issue in these seven subcases is whether the water rights should contain the
following subordination remark:

The appropriator shall exercise this right in a manner that recognizes the

historic practice that the use of water for power generation is incidental to

the rights of others to the use of water for other purposes. The

appropriator shall not make a delivery call for hydropower generation
except as against jumor hydropower rights.
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II. BACKGROUND

The water rights at issue here are power rights held by the United States of
America at Palisades, American Falls, and Minidoka dams.! These dams are located
along the Snake River in southeastern Idaho in what is commonly referred to as the
Upper Snake River Basin. While each of these water rights were developed separately,
the long and intertwined history of the dams provides the basis for the Department’s
inclusion of the historical practices subordination remark in the recommendations for
these water rights. It is because of the intertwined history of these three dams that the
Department has prepared a single report to explain why the remark is necessary for future
administration of these seven water rights in the Snake River Basin.

IV.  PROCEDURAL HISTORY

On December 19, 2006, the Director of the Department filed with this court, the
Director’s Report for Reporting Area Basin 01 Part 2. The seven water rights at issue
here were included in this filing. Each of these water rights contained the following

subordination provision:

The appropriator shall exercise this right in a manner that recognizes the
historic practice that the use of water for power generation is incidental to
the rights of others to the use of water for other purposes. The
appropriator shall not make a delivery call for hydropower generation
except as against junior hydropower rights.

This remark is commonly referred to as the historical subordination
practices remark. Copies of the recommendations are attached to this report as

Exhibit A.

! water right claim nos. 1-2068 and 1-4054 are for power generation and irrigation storage use at Palisades
Dam. Water right no. 1-2064 is for power generation and irrigation storage use at American Fails Dam.
Water rights nos. 1-217, 1-218, 1-4024, and 1-4025 are for power generation use at Minidoka Dam.
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On or about April 19, 2007, the United States of America acting through the
Department of Interior, Bureau of Reclamation (“BOR™), filed objections to the
Director’s recommendations for these rights. The BOR objected to the historical
practices subordination remark, as well as other elements. Numerous other parties filed
objections and responses to the historical practices subordination condition.

On October 22, 2007, this court issued an order consolidating 29 cases involving
the historical practices subordination remark based upon motions filed by the BOR and

Idaho Power Company (“IPC”). (Order Separating and Consolidating Common Issue:

Designating Consolidated Subcase; Notice of Hearing ETC (“Order”), (Oct. 22, 2007), at

1-2, 4.) The court withdrew its order of reference to the special masters as to the issue of
the historical practices subordination remark and ordered that the issue proceed before the
presiding judge. (Order, at 4-5.) The court ordered that all objections pertaining to other
contested elements remain with the respective special masters to proceed on a separate
track. (Id. at 5.)

On January 25, 2008, the court issued an order asking IDWR to provide the basis
for IDWR’s inclusion of the historical practices subordination remark in its
recommendations for these seven water rights. In response to this request, IDWR
submits this Supplemental Director’s Report.

V. AUTHORITY

Under Idaho Code § 42-1411(2), the Director is required to determine the
elements of a water right including determination of remarks necessary for the definition,
clarification or administration of the water right. Generally, the goal of the Department

in the adjudication is to ensure that the significant historical practices of a basin are
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reflected either in the elements of water rights or in a general provision for that basin.
This ensures that administration in the basin will continue to operate as it has historically
operated. Where changes in the long term historical practice of a basin would negatively
effect other water rights in the basin, it is necessary for the proper administration of the
water rights in that basin for the practice to be reflected in the water rights or a general
provision so that administration in the basin can continue to operate as it has historically
operated. The historical subordination practices remark is included in the
recommendations for these seven water rights because the remark is necessary for the
clarification and future administration of the water rights in Basin 01.
VI. ANALYSIS

The first large dam in the Upper Snake River Basin was put in place in 1906 at
the outlet of Jackson Lake. This dam provided much needed storage water in the basin to
meet the constantly increasing irrigation development needs of the basin’s water users.
However, the introduction of the dam (and the dams that followed) complicated the
delivery of water. In order to deliver the storage water to the downstream water users, it
was necessary to utilize the natural channel of the Snake River. This created a struggle
between senior surface water users that used natural flow from the Snake River and the
junior storage water users that relied upon the water stored behind the dams. The two
groups fought over how best to move and segregate stored water through the Snake River
system while still ensuring that the senior surface water users from the Snake River
received their correct allotment of water. Water District #1, originally designated Water

District #36, was created in 1919 to administer the water rights in the Upper Snake River
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Basin. The Water District tracked the flow of storage water and ensured the correct
delivery of the preexisting natural flow water rights.
Tony Olenichak is the Program Manager for Water District #1 and oversees the

day-to-day operations of the water district. (Aff. Tony Olenichak, Ex. B at 1, 6.) Mr.

Olenichak is also a Deputy Water Master for Water District #1. (Id. at §6.) Mr.
Olenichak has worked for Water District #1 for over 17 years and is personally familiar
with the administration of water rights in Water District #1. (Id. at §]4,7.) Historically,
Water District #1 has administered the power elements of the BOR’s water right nos. 1-
217, 1-218, 1-2064, 1-2068, 1-4024, 1-4025, and 1-4054 as subordinate to irrigation and
all other junior water uses except hydropower. (Id. at § 8.) Despite numerous
opportunities to make a call against junior water users, Mr. Olenichak is not aware of a
single instance when the BOR has made a call for water under these power rights against
junior water right holders. (Id. at §9.) Changing the operation of the water system to
allow these power water rights to be able to make calls on junior irrigators would be a
change from how the Basin 01 water system has historically operated. (Id. at Y 10.) This
change would have a significant negative impact on the junior upstream water users.
(1d.)

The Department included the subordination remark in the recommendations for
these water rights because of thg past historical practice of treating BOR’s power water
rights as subordinate to junior upstream non-hydropower rights. This remark makes it
clear that the system is operated with a preference for irrigation and other non-
hydropower water rights. The Department also included the historical subordination

remark in the recommendations for these water rights because of the significant negative
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impact it would have on irrigation in Idaho if this practice were to change. It is the
determination of the Director that the remark is necessary for the clarification and
administration of these seven water rights.

In its objections to six of these water rights, the BOR suggests that it has not been
the historical practice in Water District #1 to treat these power rights as subordinate to
other water rights in Basin 01. The BOR states:

The remark under the priority date seeks to subordinate this water right

to all past, present, and future non-hydropower water rights on the basis

of historical practice. Because this water right has never been

historically used or administered under such a limitation, the remark is
without factual or legal basis ... .

See Standard Form 1 Objections, filed by BOR in subcase Nos. 1-217, 1-218, 1-2068, 1-
4024, 1-4025, and 1-4054.°

The BOR’s statement is simply incorrect. As the affidavit of Mr. Olenichak
explains, it has been the long-term practice in Water District #1 to treat these seven water
rights as subordinate to junior non-hydropower water uses. However, the Department
does not rely solely upon the affidavit of Mr. Olenichak for support. Beyond Mr.
Olenichak’s statements, numerous historical documents that have been identified after the
Department’s recommendation confirm the Department’s understanding. These
documents show that it has long been BOR’s practice to treat these power water rights as

subordinate to junior non-hydropower water rights.

?BOR’s objection to the historical practices language in subcase no. 1-2064 was different
from the other six rights. BOR suggests that reference in the Director’s recommendation
to contracts between the BOR and Idaho Power under the purpose of use element makes
the historical subordination remark unnecessary. Even if the BOR has contractually
agreed to subordinate its water right through a contract, the Department believes that this
remark is still necessary to protect junior non-hydropower water uses.
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As discussed above, Water District #1 was created out of a struggle between
storage water users and natural flow water users. However, this was not the only issue
confronting the water users in the Upper Snake River Basin. With the development of
dams in the Upper Snake River Basin, came the realization that development of power
water rights in the basin could negatively impact future irrigation development. The
United States Reclamation Service (now known as the Bureau of Reclamation)
recognized this issue early in the development of the Upper Snake River Basin. It clearly
voiced concerns about power development interfering with irrigation and the need to treat
the hydropower water rights as subordinate. In a memorandum dated May 28, 1912,
Morris Bean, Supervising Engineer of the United States Reclamation Service, discussed
this concern. In his memorandum, Mr. Bean discusses a request to the Reclamation
Service to grant a permit for power purposes. (Memorandum from Morris Bean to Cobb
(“Bean Memorandum™) (May 28, 1912), Ex. C at 1.) The questioner sought a permit to
generate power from storage water flowing down the Snake River from the storage
reservoirs built by the Reclamation Service at Jackson Lake and elsewhere on the Snake
River above American Falls. (Id.)

The memorandum provides:

The Service would, of course, be very glad to make a contract for the use

of this power water, but could not bind itself very closely as to the

quantities to be made available because the flow of the river must be

controlled principally for irrigation purposes and any power contract

must be subordinate to the needs of water for irrigation.

Bean Memorandum, Ex. C at 2.

This 1912 statement is an early example of BOR’s policy of recognizing the

preference for irrigation over power use and subordinating power water rights to protect
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irrigation uses in the Upper Snake River Basin. This position is clearly echoed in other
documents, contracts and statutes that relate to the three dams.

PALISADES DAM

For the Palisades Dam, the policy of protecting irrigators by subordinating power
water rights started with the dam’s authorizing legislation. Public Law No. 864
authorized the BOR to build the Palisades Dam. A copy of this public law is attached
hereto as Exhibit D. It provides, in relevant part:

That the Palisades Dam and Reservoir project, Idaho, heretofore

authorized under the provisions of the Federal reclamation laws ... is

hereby reauthorized under the Federal reclamation laws for construction

and operation and mamtenance substantially in accordance with that

report as supplemented and modified by the Commissioner’s

supplemental report and the recommendations incorporated by reference

therein, as approved and adopted by the Secretary on July 1, 1949... .
Pub. L. No. 864, 64 Stat. 1083 (1950), Ex. D at 1.

Thus, under this federal law, the BOR is required to operate Palisades Dam
consistent with the Commissioner’s supplemental report and recommendations as
approved and adopted by the Secretary on July 1, 1949. A copy of the supplemental

report referenced in the authorization legislation was included in a letter from the

Secretary of the Interior to Congress. (Letter from the Secretary of the Interior

Transmitting a Supplemental Report on the Allocation and Repayment of the Palisades

Dam and Reservoir project in Idaho, Pursuant to Public Law 864. 81° Congress

(“Secretary of Interior Letter”), (November 27, 1950) Ex. E.) The supplemental report
discusses how power production at Palisades Dam shall be controlled and makes clear
that the subordination of hydropower activities is a limitation on BOR’s operations of the

dam. It states, in no uncertain terms, that;
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The production of power at Palisades Dam will be entirely incidenta] to
the operation of the reservoir for irrigation and flood control. The
production of firm power is possible only because a certain amount of
water must be passed through the reservoir during the winter to fill the
prior storage right of American Falls Reservoir. During the spring and
summer months, the releases for flood control and for irrigation will be
utilized for production of secondary commercial power and irrigation
pumping power to the extent of the turbine capacities.

Secretary of Interior Letter, Ex. E at 25 (emphasis added).

The authorization act for Palisades and the supplemental report show that there is
a basis for subordination of BOR’s power rights at Palisades Dam. Public Law No. 864
requires that the BOR operate the dam consistent with the supplemental report. The
supplemental report provides that power will be “entirely incidental to the operation of
the reservoir for irrigation and flood control.” Thus, BOR must operate ;[he dam with
power as subordinated to irrigation and flood control. To do otherwise would be in
contravention of federal law.

AMERICAN FALLS DAM

Documents regarding the construction of American Falls Dam discuss the logic
behind a preference of irrigation and provide support for the subordination Water Right
No. 1-2064 at American Falls Dam. For example, a 1956 document titled American Falls

Powerplant Definite Plan Report appears in the Department’s files.* A copy of this report

is attached hereto as Exhibit F. The report confirms the Department’s understanding as
to the subordination of the power rights at American Falls. This report states:

The need for conserving water for irrigation use has required the limiting
of the water supply for power generation, particularly the supply for the
proposed American Falls powerplant, to those flows that are incidental to
the operation of the Snake River reservoir system for existing and

? While the Department is not certain of the original source of this document, it appears to be a history of
the American Falls Powerplant project by the BOR.
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proposed irrigation development and for satisfying domestic water
rights.”

American Falls Powerplant Definite Plan Report (“Report™), Ex. F, at 13.

The report continues with a discussion of a study of water moving through of
American Falls Reservoir. The report discusses the parameters used in the study and
states, “The only set power requirement included in the study is that at Milner Dam for

downstream Idaho Power Company plants. Power production at Palisades, American

Falls, and Minidoka was considered as incidental to the operation for irrigation and

domestic water.” (Report, Ex. F at 22 (emphasis added).)

This view was further reflected by other individuals of the time. In 1954, A.C.
Inman, Secretary of the Idaho Power Company, forwarded a letter to the Honorable
Hamer Budge, a member of the U.S. House of Representatives, regarding American Falls

Dam. (Letter from A.C. Inman, Secretary, Idaho Power Company to the Honorable

Hamer Budge, House of Representatives (“Inman Letter”), (June 14, 1954) Ex. G.)

Attached to Mr. Inman’s letter is a document Mr. Inman credits to Mr. G.H.R. Taylor, the
Director of the National Hells Canyon Association. The document discusses the history
of the American Falls Dam. The very first paragraph of the letter states:

The American Falls reservoir, constructed by the U.S. Bureau of
Reclamation, was planned, financed, and is operated primarily as an

irrigation reservoir. Use of the water for power purposes has always
been incidental and secondary.

Inman Letter, Ex. G, at 2.

It is notable that in his letter, Mr. Inman took the time to correct statements that he

believed were incorrect but did not disagree with the first paragraph of the letter.
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Documents that are more recent support this position as well. In 1972, the BOR
© issued an elﬁergency order reducing the amount of water that could be stored at American
Falls Dam by one-third due to structural problems with the dam. When faced with this
significant reduction of storage space, the spaceholders in American Falls Dam decided
that a new dam must be built. Instead of waiting for the BOR to build a new dam, the
spaceholders approached Idaho Power to help pay for the new dam. To build the new
dam, however, the spaceholders and Idaho Power needed federal approval of the project.
Senate Bill 1529 was introduced into the United States Congress seeking
authorization for construction of the new dam. At a committee meeting on the bill, John
M. Barker (an Idaho State Senator, farmer, and president of American Falls Reservoir

District) provided a written statement regarding the project. (Before the Water and

Power Resources Subcommittee Interior and Insular Affairs Committee United States

House of Representatives Statement of John M. Barker. President American Falls

Reservoir District “Baker Testimony”, (Oct. 6, 1973) Ex. I1.) In his statement, Mr.

Barker explained that American Falls Reservoir District represented five irrigation
companies: Twin Falls Canal Company, North Side Canal Company, Aberdeen-
Springfield Canal Company, Martin Canal Company, and Woodville Canal Company.

(Barker Testimony, Ex. H at 1.) From his statement, it is clear that it was Mr. Barker’s

understanding that American Falls Dam had always been operated with power as a
secondary purpose to irrigation. When discussing how the new dam would be operated,
he stated, “[t]he reservoir would be operated in the same manner in which it is now

operated, observing the preference for irrigation.” (Id.)
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Mr. Barker also discussed repayment of the bonds that were going to be issued for
payment of the dam and whether repayment of the bonds would be entitled to tax exempt

status. e stated:

With the passage of S. 1529, it would be the hope of the Spaceholders that
the Idaho Power Company would be successful in obtaining a Federal
Power Commission license, so that construction could proceed
simultaneously on the dam and power house, and that a savings would
result by utilizing the same contractor. The Idaho Power Company would
then agree to pay 19 million dollars, plus tax exempt interest, over a
period of forty years.

We are advised that it is not timely to file with the Internal Revenue
Service for a tax exempt ruling until such time as the Congressional bill
has passed, the State legislation obtained and the contracts are in a form
which might be presented to the Internal Revenue Service. We are
encouraged at the possibility of obtaining tax exempt interest for our
bonds.

Barker Testimopv, Ex. H at 2-3 (emphasis added).

American Falls Reservoir District and Idaho Power did eventually seek a ruling of
tax exempt status of the bonds before the Internal Revenue Service. However, the
request was not approved because of questions about power generation at the new dam.
In 1975, a bill to the federal Internal Revenue Code was submitted to the United States
Congress to address the questions raised before the Internal Revenue Service. (ILR. Rep.

No. 94-531, Tax Exempt Status of Obligations Used to Provide Certain Irrigation

Facilities (“House Report”), Ex. I at 2.) The change proposed by I.R. 9968 was directly
related to tax exempt status of the bonds for the American Falls Dam, (Id. at 2-3.) This
change is relevant to the subordination issue because the congressional reports regarding
H. R. 9968 discuss the subordination of water rights at American Falls Dam and made the

tax-exempt status of the bonds issued for the project contingent upon the subordination of
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power rights except Idaho Power’s 45,000 acre foot water right. The House Report

states:

The bill, H.R. 9968, deals with the tax-exempt status of obligations the
proceeds of which are to be used to reconstruct the American Falls Dam in
Idaho. The dam is used for irrigation purposes but the water also has a
subordinate use in generating electric energy.

House Report, Ex. I at 1 (emphasis added)

There has been no intention to release water specifically for use by the
Idaho Power Company to generate electricity, except for 45,000 acre-feet
(2.65 percent of the storage capacity) whose release the power company
can schedule for the purpose of generating electric energy. Thus, the use
of water for electric energy would be subordinated to the use of the water

for irrigation.

Your committee's bill adds a new exception to industrial development
bond treatment to specifically allow tax-exempt status for the bonds issued
to reconstruct the American Falls Dam. This exception is to apply to
obligations for a dam which furnishes water for irrigation purposes which
has a subordinate use in connection with the generation of electric energy
by water if substantially all of the stored water is contractually available

for release from the dam for irrigation purposes and if the water released is

available on reasonable demand for members of the general public.

House Report, Ex. I at 3-4 (emphasis added).

The report identifies a maximum limit of 10 percent of normal supply available
for unsubordinated hydropower rights at the dam to be able to be entitled to the tax
exempt status. (House Report, Ex. [ at 4.) This limit was set high enough to make sure
that the generation of power by Idaho Power, with its estimated 2.65 percent of supply,
would qualify for this test. The report concludes that the project is entitled to tax free
status on its bonds “[w]hen substantially all of the stored water (under normal weather
and climatic conditions) is available for release to be used for irrigation in the American

Falls Reservoir District.” (Id.) Similar language appears in the Senate Report for H.R.
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9967. (S. Rep. No. 94-570, Ex. J.) H.R. 9967 was ultimately passed by the House and
Senate and became effective December 23, 1975. (PL 94-164, 89 Stat 970, Ex. K.)

The historical documents cited above show that it was the intent of BOR to
subordinate its water right at the American Falls dam. The House and Senate reports for
H.R. 9968 confirm the historical practice at American Falls Dam to subordinate all
hydropower rights except for Idaho Power’s 45,000 acre foot right. This limitation was
written into federal law, whereby it specifically allows the project to claim tax-free bond
status only if 90 percent or more of the stored water behind the American Falls Dam is
protected for irrigation.

MINIDOKA DAM

As discussed on page 9 of this Supplemental Director’s Report, the 1956
document titled American Falls Powerplant Definite Plan Report indicates that it was the
historical practice to treat the power water rights at Minidoka as subordinate. Another
BOR document sheds additional light upon this issue. In a memorandum dated March
12, 1940, B. E. Stoutemyer, District Counsel for BOR to the Commissioner of BOR
outlined the history of a number of the contracts with Idaho Power. (Memorandum for
the Commissioner by B.E. Stoutemyer (“Stoutemyer Memoradum™), (Mar. 12, 1940) Ex.
L.) The memorandum states in part:

The Government has three power plants in connection with its reclamation

projects in Idaho. All of the power plants were constructed for reclamation

purposes, and in so far as there has been any power production for

commercial purposes it has been merely incidental to the main purpose of
reclaiming the arid lands under the reclamation act.

Stoutemyer Memorandum, Ex L at 1 (emphasis added.)
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The Minidoka Dam was one of the three dams that Mr. Stoutemyer goes on to
discuss in his memorandum. (Id.)

The Department is aware of other documents that shed additional light on the
historical practices as Minidoka Dam. Attached hereto as Exhibit M is a copy of a letter
from Chris Ketchum, Assistant Area Manager for the BOR to Lyle Swank, Watermaster
for Water District #1. The BOR maintains records each year on the amount of power that
could have been generated at the Minidoka power plant during the storage season, but
was forgone because of the subordination of the water rights at American Falls and

Minidoka Dams. Attached to the BOR letter is a document titled Determination of Net

Power Loss Due to Restriction on Use of Minidoka Water Rights. (Letter from Chris

Ketchum, Assistant Area Manager, BOR to Lyle Swank, Watermaster, Water District #1

(“Ketchum Letter”), Ex. M. at 3) This document contains a chart showing the 20-year
average of the of the power lost because of the subordination of the Minidoka power
water rights, suggesting that this subordination practice has been going on at least 20
years. The document reflects that it has been the historic practice of the BOR to
subordinate its power water rights at Minidoka Dam.

Viewed in total, these documents show that it has been the historical practice of
the BOR to operate its power rights at Minidoka as subordinate to non-hydropower water
rights. This practice continues to this day.

VII. CONCLUSION

It has always been BOR’s practice and intent to operate its power water rights at

Palisades, American Falls, and Minidoka dams as subordinate to jumior non-hydropower

water rights. The historical practice of subordination is supported by the Affidavit of
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Tony Olenichak and the historical documents discussed in this report. The intent to
subordinate the rights is supported by historical documents discussed in this report.
Moreover, given the clear statements in the federal legislation regarding subordination of
hydropower rights, the BOR has little room to argue that it is not legally bound to operate
the power rights at Palisades and American Falls dams as subordinate. Changing the
operation of the Upper Snake River Basin to allow these water rights to make calls on
junior water right holders would have a significant negative impact on current water uses
as well as on future development in Idaho. The fact that BOR has claimed that these
rights have not historically been treated as subordinated underscores the importance of
making sure that it is clear in these water rights that they are subordinated to junior non-
hydropower water rights, to enable the historic practices of the Upper Snake River Basin

to be maintained.

Submitted this 10" day of April, 2008.

s Tl

David R. Tuthill, Jr. Y
Director, Idaho Department of Water Resources
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Boise, ID 83711-4449

IGWA Inc.

Represented by:
Randall C. Budge
201 E. Center, Ste A2
P.O. Box 1391
Pocatello, ID 83204-1391
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Idaho Power Company
Represented by:

James C. Lochhead

Brownstein Hyatt et al

410 17" Street, Suite 2200

Denver, CO 80202

Idaho Power Company
Represented by:

John K. Simpson

1010 W. Jefferson, Ste 102

P.O. Box 2139

Boise, ID 83701-2139

USDI Bureau of Reclamation
Represented by

US Department of Justice

Environment & Natl’ Resources

550 West F Street, MSC (33

Boise, ID 83724

Aldrich Bowler Living Trust
C/O Peter A. Bowler

555 River Rd #3

Bliss, ID 83314

United States of America
Regional Director PN Region
Bureau of Reclamation PN-3100
1150 N. Curtis Rd., Ste 100
Boise, ID 83706-1234

Remark regarding subordination
Of hydropower rights based on
“historical practices”

A & B TIrrigation District

Burley Irrigation District

Falls Inrigation District
Represented by:

Roger D. Ling

615 H St.

P.O.Box 396

Rupert, ID 83350-0396

Milner Irrigation District

North Side Canal Company

Twin Falls Canal Company
Represented by:

Travis L. Thompson

113 Main Ave. W, Ste 303

P.O. Box 485

Twin Falls, ID 83303-0483

Minidoka Irrigation District
Represented by:

W. Kent Fletcher

1200 Overland Ave.

P.O. Box 248

Burley, ID 83318

Aldrich Bowler
HC 60 Box 1110
Bliss, ID 83314

James S. Lochhead
Michael A. Gheleta
Adam T. Devoe

410 17™ St., Ste 2200
Denver, CO 80202

Signature of person deliverifig form

SUPPLEMENTAL DIRECTOR’S REPORT REGARDING SRBA SUBCASE NOS. 1-217, 1-218, 1-2064, 1-2068,
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Exhibit A

Recommendations for
1-217, 1-218, 1-2064,
1-2068, 1-4024, 1-4025,
and 1-4054



12/16/2006

IDAHO DEPARTMENT OF WATER RESCURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE :
QUANTITY:
PRIORITY DATE:

POINT CF
DIVERSION:

PURPCSE AND
PERIOD OF TUSE:

PLACE OF TUSE:

OTHER PROVISIONS

1-217

UNITED STATES OF AMERICA ACTING THROUGH
REGIONAL DIRECTOR PN REGION

BUREAU OF RECIAMATION PN-3100

1150 N CURTIS RD STE 100

BCOISE ID B3706-1234

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
2,500.000 CFS
06/15/1909

The appropriator shall exercise this right in a manner that recognizes the
historic practice that the use of water for power generation is incidental
to the rights of others to the use of water for other purposes,. The
appropriator shall not make & delivery call for hydropower gensration
except as against junior hydropower rights.

T093 R25E S1 NENESW Lot 3 Within MINIDOKA County

PURPOSE OF UZE EERIOD OF TSE QUANTITY
POWER 1/01 12/31 2,500.000 CFS
POWER ip MINIDOKR County

T098 R25E S01 Lot 3 NESW
NECESSARY FOR DEFINITICON OR ADMINISTRATICN OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary forx

the definition of the rights ox for the efficient administration of the water
rights as may he ultimately determined hy the Court at a point in time no
later than the entry of a final unified decree. Section ¢42-1412(6), Zdaho
Code.

The Director of the Idaho Department of Water Resources shall

determine what part of the water flowing in the Snake River at the
Minidoka and Milner Dame is storage waters and what part is natural

flow. The amount of natural flow shall be determined as such natural
flow would be, if unaffected by the diversions or acts of the parties to
Twin Falls Canal Co v Fostex, Decree (4th Jud. Dist., Twin Falls Co., June
20, 1513). The natural flow to which the Twin Falls Canal Company and

the Northside Canal Company are entitled shall be measured at the Milner
Dam,

The delivery of water to this right may be subject to the provisions for
winter power operation at the Minidoka power plant as recognized in the
Burley Irrigation Dist. v. Eagle, Supplemental Decree (Idaho 5th Jud. Dist.,
July 10, 1868) and Aberdeen-Springfield Canal Co. v. BFagle,

Supplemental Decree (Idaho 7th Jud. Dist., March 12, 1569).

EXPLANATORY MATHRIAL: BASTS OF CLAIM - Decreed

Director’s Raport Basin €l Part 2




12/16/2006

IDAHC DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

S0URCE:
QUANTITY:
PRIORITY DATE:

POINT CF
DIVERSION:

PURPOSE AND
PERICD OF USE:

PLACE CF USE:

OTHER PROVISICHNS

1-218

UNITED STATES OF AMERICA ACTING THROUGH
REGICHAL DIRECTOR FN REGION

BUREAU COF RECLAMATION PN-3100

1150 N CURTIS RD STE 100

BOISE ID B3706-1234

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
200.000 CFS
07/c1/191z2

The appropriator shall exercise this right in a manner that recognizes the
historic practice that the use of water for power generation is incidental
to the rights of others to the use of water for other purposes. The
appropriator shall not make a delivery call for hydropower generation
except as against junior hydropower righta,

TOS55 R25E S1 NENESW Lot 3 Within MINIDOKA County

PUREQSE OF USE PERIOD QF USE  QUANTITY
POWER 1/01 12/31 200.000 CFS
POWER in MINIDOKA County

TOSS R25E 501 Lot 3 NESW
NECESSARY FOR DEFINITION CR ADMINISTRATION OF THIS WATER RIGHT:

The delivery of water to this right may be subject to the provisions for
winter power operation at the Minidoka power plant as recognized in the
Burley Irrigation Dist. v. Eagle, Supplemental Decree (Idaho 5th Jud. Dist.,
July 16, 1968) and Aberdeen-Springfield Canal Co. v. Eagle,

Supplemental Decree (Idahe 7th Jud. Dist., March 12, 1969).

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

The Director of the Idaho Department of Water Resources shall

determine what part of the water flowing in the Snake River at the
Minideka and Milner Dams is storage waters and what part is natural

flow. The amount of natural flow shall be determined as such natural
flow would be, if unaffected by the diversions or acts of the parties to
Twin Falls Canal Co v Foster, Decree {4tk Jud. Dist., Twin Falls Co., June
20, 1913) . The natural flow to which the Twin Falls Canal Company and

the Northside Canal Company are entitled shall be measured at the Milner
Dam.

EXPLANATORY MATERIAL: RASIS OF CLAIM - Decraeed

Director’s Report Basin 01 Part 2




12/16/2006

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

QUANTITY:

PRIORITY DATE:

POINT OF
DIVERSTON:

PURPOSE AND
PERIOD OF USE:

PLACE OF TSE:

Director’s Report Basin 01 Part 2 Page 28

1-2064

UNITED STATES OF AMERICA ACTING THEROUGH
REGIORAL DIRECTOR PN REGION

BUREAU OF RECLAMATION PN-3100

1150 W CURTIS RD STE 100

BOISE ID 83706-1234

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER

1,672,590.00 AFY

Total reservoir capacity 1s 1,672,590 acre faet when filled to elevation
4354 .5 and measured at the upstream face of the dam.

03/30/18921

The appropriator shall exercise this right in a manner that recognizas the
historic practice that the use of water for power generation is incidental
to the rights of others to the use of water for other purposes. The
appropriator shall not make a delivery call for hydropower generation
except as against junior hydropower rights.

TO07S R3I1E S30 SWSE Within POWER County

EURPQSE OF USE EERTIOD QOF USE QUANTITY

IRRIGATION STORAGE 01/01 12/31 1,628,316.00 AFY
IRRIGATION FROM STORAGE 03/15 11/15 1,628,316.00 AFY
POWER STORAGE 01/01 12/31 295,163.00 AFY
POWER FROM STORAGE 01/01 12/31 295,163.00 AFY

The diversion and release of storage for power purposes under this water
right is subject toc those conditions contained in contract nos. Ilr-733 and
Ilr-80l1 between the United State Bureau of Reclamation and Idaho Power

Company .

Place of use for irrigation storage and power storage is American Falls
Reservoir, provided, however, that water under this right may be
temporarily held in the unoccupied space of any of the reservoirs upstream
of Milner Dam, located at township 108, range, 21E, sections 28 and 29,
when determined hy the Department of Water Rasources, the Water District
advisory committee, and the United States Bureau of Raclamatlon that such
temporary storage will maximize the storage of water upstream of Milner
Dam.

Place of use for irrigation from storage is within the following counties:
Fremont, Madison, Jefferson, Bonneville, Bingham, Bannock, Powar,
Minidoka, Caseia, Lincoln, Jerome, Twin Falls, Gooding, and Elmore,




OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

(j— Although the name of the Unilted States of America acting through the
Bureau of Reclamatlon appears in the Name and Address section of this
partial decree, the ownership of this water right is divided. The United
States Bureau of Reclamation holds nominal legal title., Beneficlal or
eguitable title to this water right is held in trust by the irrigation
organizations, in the quantities and/or percentages specified in the
contracts hetween the Bureau of Reclamation and the irrigation
organizationse, for the benefit of the landowners entitled to receive
distrihution of this water from the respective irrigation organizations
pursuant to Idaho law. As a matter of law, this interest is appurtenant to
the lands within the houndaries of or served hy such irrigation
organization. The ownership of this water right is derived from law and
is not based exclusively on the contracts hetween the Bureau of
Reclamation and the irrigation organizations.

A portion of this right is designated as the first to fill for the benefit of the
contract holders as provided 1o the provislons for saving winter water

as recognized in the Burley Irrigation Dist. v. Eagle, Supplemental Decree

(Idabo 5th Jud. Dist., July 10, 1968) and Aberdeen-Springfield Canal Co.

v. Eagle, Supplemental Decree (Idaho 7th Jud. Dist., March 12, 1563).

The delivery of water to this right may he subject to procedures
described 1o the United States Bureau of Reclamation “space holder”
contracts and the Burley Irrigation Dist. v. Eagle, Supplemental Decree
(Idaho S5th Jud, Dist., July 10, 1968) and Aberdeen-Springfield Canal Co.
v. Eagle, Supplemental Decree (Idaho 7th Jud. Dist., March 12, 15639)
together with the natural-flow and storage deliveries as calculated hy
the Idaho Department of Water Resources.

Thie partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficlent administration of the water
rights as may he ultimately determined hy the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Coge.

EXPLANATORY MATERIAL: BASIS OF CLAIM - License

Right includes accomplished change in purpose of use pursuant to Section
42-1425, Idaho Code.

Director’s Report Basin 01 Part 2 Page 28




12/16/2006

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER; 1-4025

NAME AND ADDRESS: UNITED STATES OF AMERICA ACTING THROUGH
REGIONAL DIRECTOR PN REGION
BUREAT OF RECLAMATION PN-3100
1150 N COURTIS RD STE 100
BOISE ID 83706-1234

SOURCE: SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
QUANTITY: 1,510.000 CFS
PRIORITY DATE: 05/07/1942

The appropriator shall exercise this right in a manner that recognizes the
historic practice that the use of water for power gemeration is incidental
to the rights of others to the use of water for other purposes. The
appropriator shall not make a delivery call for hydropower generation
except as against junior hydropower rights.

DOINT OF
DIVERSION: T05S R25E S1 NENESW Lot 3 Within MINIDOKA County

PURFPOSE AND
PERIOD OF USE:

PURPOSE QF TSE PERIOD OF USE OUANTITY
POWER 01/01 12/31 1,510.000 CPs

PLACE OF TUSE: MINT.

T05S RZ25E S01 Lot 3 NESW
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

The delivery of water to this right may be subject to the provisions for
winter power operation at the Minidoka power plant as recognized in the
Burley Irrigation Dist. v. Eagle, Supplemental Decree {Idaho 5th Jud. Dist.,
July 10, 1968) and Aberdeen-Springfield Canal Co. v. Eagle,

Supplemental Decree {(Idaho 7th Jud. Dist., March 12, 1969).

Thig partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a peint in time no
later than the entry of a final unified decree. Section 42-1412{6}, Idaho
Code.

EXPLANATORY MATERIAL: RASIS OF CLAIM - Beneficial Use

Director’s Report Basin (0l Part 2 Page 29




12/16/2006

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SOURCE:
QUANTITY :
PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

1-4054

TUNITED STATES OF AMERICA ACTING THROUGH
REGIONAL DIRECTOR PN REGQION

BUREAU OF RECLAMATION PN-3100

1150 N CURTIS RD STE 100

BCISE ID B3706-1234

SHNBKE RIVER TRIBUTARY: COLUMBIA RIVER
B,560.000 CFS
05/06/1558

The appropriator shall exercise this right in a manner that recognizes the
historic practice that the use of water for power generation is incidental
to the rights of others to the use of water for other purposes. The
appropriator shall not make a delivery call for hydropower generation
except as against junior hydropower rights.

T015 R45E 517 NWNE Lot 2 Within BONNEVILLE County

PURPOSE OF USE PERIOD QF USE  QUANTITY
POWER 0l1/01 12/31 B,560.000 CPFS
PO i ILLE

T01lS R45E 517 Lot 2 NWNE

OTHER PROVISIONS NECESSARY FCR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such genmeral provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412(6), Idaho
Code.

EXPLANATORY MATERIAL: BASIS OF CLAIM - Beneficial Use

Director’s Report Basin 01 Part 2




12/16/2006

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMEER:

NAME AND ADDRESS:

SOURCE:
QUANTITY :

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

Director’s Report Basin 01 Part 2 Page 28

1-2068

UNITED STATES OF AMERICA ACTING THROUGH
REGIONAL DIRECTOR PN REGION

BUREAU OF RECLAMATION PN-3100

1150 N CURTIS RD STE 100

BOISE ID B3706-1234

SNAKE RIVER TRIBUTARY: COLUMBIA RIVER
1,200,000.00 AFY

Total reservoir active capacity is 1,200,000 acre feet when filled to elevation
5620 and measured at the upstream face of the dam.

07/28B/1939

The appropriator shall exercise this right in a manner that recognizes the
historic practice that the use of water for power generation ia incidental
to the rights of others to the use of water for other purposes. The
appropriator shall not make a delivery call for hydropower generation
except as against junior hydropower rights.

TD1S R45E 517 NENE Zot 1 Within BONNEVILLE County
TOD1S R45E S17 NWNE Lot 2 Within BONNEVILLE County
T01S R45SE S17 SWNE Lot 3 Within BOWNNEVILLE County
T01S R45E 517 SENE Lot 4 Within BONNEVILLE County

PURPD SE P TSE QUANTITY
POWER FROM STORAGE 01/01 12/31 1,200,000.00 AFY
POWER STORAGE 01/01 12/31 1,200,000.00 AFY
IRRIGATION STORAGE 01/01 12/31 1,200,000.00 AFY
IRRIGATION FROM STORAGE 03/15 11/15 1,200,000.00 AFY

Place of upe for irrigation storage and power storage is Palisades
Reservoir, provided, however, that water under this right may be
temporarily held in the unoccupied space of any of the reservoirs upstream
of Milner Dam, located at township 10S, range, 21E, sections 2B and 29,
when determined by the Department of Water Resources, the Water District
advisory committee, and the United States Bureau of Reclamation that such
temporary storage will maximize the storage of water upstream of Milner
Dam.

Place of use for irrigation from storage is within the following countiea:
Fremont, Madison, Jefferson, Bonneville, Bingham, Bannock, Power,
Minidoka, Cassia, Lincoln, Jerome, Twin Fallas, Gooding, and Elmore.




<T\ OTHER PROVISIONS NECESSARY FOR DEFINITICN OR ADMINISTRATICN OF THIS WATER RIGHT:

The delivery of water to this right may be subject to procedures
described in the United States Bureau of Reclamation “space holder”
contracts and the Burley Irrigation Dist. v. Bagle, Supplemental Decree
(Idaho 5th Jud. Dist., July 10, 1968) and Aberdeen-Springfield Canal Co.
v. Eagle, Supplemental Decree (Idahoc 7th Jud. Dist., March 12, 196%)
together with the natural-flow and storage deliveries as calculated by
the Idaho Department of Water Rescurces.

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unifiad decree, Section 42-1412(6), Idaho
Code .

Although the name of the United States of America acting through the
Bureau of Reclamation appears in the Name and Address section of this
partial decree, the ownership of this water right is divided. The United
States Bureau of Reclamation holds nominal legal title. Beneficial or
equitable title to this water right is held in trust by the irrigation
organizations, in the guantities and/or percentages specified in the
contracts between the Bureau of Reclamation and the irrigation
organizations, for the benefit of the landownerg entitled to receive
distribution of this water from the respective irrigation organizations
pursuant to Idaho law. As a matter of law, this interest is appurtenant to
the lands within the boundaries of or served by sueh irrigation
organization. The ownership of this water right is derived from law and
ip not based exclusively on the contracts between the Bureau of
Reclamation and the irrigation organizations.

A portion of this right is designated as the first to fill for the benefit of the
contract holders as provided in the provisions for saving winter water

as recognized in the Burley Irrigation Dist. v. Eagle, Supplemental Decree

(Idaho 5th Jud. Dist., July 10, 1968) and Aberdeen-Springfield Canal Co.

v. Eagle, Supplemental Decree (Idaho 7th Jud. Dist., March 12, 1969).

EXPLANATORY MATERIAL: BASIS CF CLAIM - License

Director’s Report Basin 01 Part 2




Exhibit B

Affidavit of
Tony Olenichak



LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG
Chief, Natural Resources Division
Deputy Attorney General

GARRICK L. BAXTER, ISB #6301
Deputy Attorney General

Idaho Department of Water Resources
P.O. Box 83720

Boise, Idaho 83720-0098

Telephone: (208) 287-4811

Fax: (208) 287-6700

Email: garrick.baxter @idwr.idaho.gov

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase 92-26
)
) AFFIDAVIT OF
) TONY OLENICHAK
)

Case No. 39576 )
)

STATE OF IDAHO )

) ss.
County of Ada )

I, Tony Olenichak, being duly sworn, depose and state:
1. My name is Tony Olenichak and I am employed by Water District #1 as
the Program Manager. I am also a Deputy Water Master for Water District #1.

2. My work address is 900 N. Skyline Dr., Ste A, Idaho Falls, Idaho 83402-

1718.

1- AFFIDAVIT OF TONY OLENICHAK




3. I was hired as a Senior Water Right Agent at the Eastern Regional office
of the Idaho Department of Water Resources (“Department”) in 1988.

4. In 1990, I changed posjtions and began working for Water District #1 as a
Hydrologist.

5. In 2006, I was promoted and became the Water District #1 Program
Manager. I continue to hold this position.

6. As Program Manager for Water District #1, I oversee the day-to-day
operations of the water district. As Program Manager, I am also deputized each year to
serve as a Deputy Water Master for Water District # 1.

7. I am personally familiar with the administration of water rights in Water
District #1.

8. Historically, Water District #1 has administered the power elements of the
Bureau of Reclamation’s water right nos. 1-217, 1-218, 1-2064, 1-2068, 1-4024, 1-4025,
and 14054 as subordinate to imrigation and all other junior water uses except
hydropower.

0. I am not aware of a single instance when the Bureau of Reclamation has
made a call for water under these seven power rights against junior water right holders.

10.  Changing the operation of the Upper Snake River Basin water system to
allow these seven power water rights to make calls on junior irrigators would be a change
from how the water system has historically operated and would have a significant
negative impact on the junior upstream storage water users,

Further this Affiant sayeth not.

2- AFFIDAVIT OF TONY OLENICHAK




DATED and SIGNED this é day of April, 2008.

Tony ﬁenichak

SUBSCRIBED AND SWORN TO before me this 4, _day of Q@( \ I ,

UL T

o e,
s"“:{& 40 iz ;”I,‘

SE# NG 'EE!]M :l%l dﬂ'ﬁlﬂﬁ%
Notary Public tor Idaho

Residing af: [

My Commission Expj' es: [ -20-4

2008.
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Exhibit C

Memorandum from Morris
Bean to Cobb



REPRODUCED ATTHE KATHORAL ARCHYES

5}

By

. j

DEPARTMENT OF THE INTERIOR ? ﬁ

UNITED STATES RECLAMATION SERVICE G =

WASHINGTON.D.O.  May 28, 191 |

OFFION OF THA OIREDTOR - \é—) '(/&/ / !
AN )

; ;

- . i

- .

Memorandum for Mr. Cobb: Léﬂﬂ o
K I

By your informal reference I ha%% copy of a letter b

from Mr. L. L. Nuon, by Jess Hawley, Attorney, of Bolse, Idasho,

CIE SR L

asking whether the Department would grent a psrmit for the use
for power purposes of the storage water flowlng down ths i
sneke Rlver from the storags rsservolirs built by the Reclame ~
tlon Service at Jackeon Lakxe and elsewhers on the Snake River
above American Falle, Ideho-

He statse that hs would llke to teke the water from the
Snake ebove Amerlcan Falls end return 1t to the River a short
dlstanoe below the rFalls.

As to the legal questions involved, it appears to me
thaﬁ the Department would have full power to make contraot
therefor as a power development posslbility under the terms of
the Act of February 24, 1811 (56 Btat., 930) which muthorizes
the Secretary to make a leame when "an opportunity ie afforded
for the development of power under any project®,

The ynlted Statsee belng 1n position to‘fully regulats
the flow of water in Snake Rlver may make ocontract to do eo
gub jeot to certaln limitations which would meke power develop- .
ment possible. On the other hand, In the absence of such con-
oeselons 1t might In some ocases be consldered sdventageous

to adopt a different regulation of the flow which would prevent |




REPRODUCED AT THE HATIONAL ARCHYES

any commeroial development of powbr.

Whether the use of this water would interfere with the use
at kinidoka and eleewhere for irrigation purposes would depend
larpgely upon the oonditions under which the water is used for
power.

ITuring the irrigation season there would probably be a
large amount of stored water passing over Ameriocan Falls and
whioh might be used for power purposes without interfering

with irrigation uses, i{ the water is returned above the

Minidoka Dam, During the nen-irrigation season, however,

practically all the water that can be held in storage muset

be retained in the r;servoira 80 that a much smaller mmount
will be availablg fior power purpcses. It is prebable, hawever,
that the'natural'flow in the non-irrigation season at Ameriocen
Falle will be sufficient to make it praoticable to install a
power plant.

The Service would, of ocourse, be very glad to make a
contract for the use of this power water, but ooculd not bind
1tself very closely ae to the quantities to be made available
becaume the flow of the river must be oontrolled prinoipally
for irrigation purposes and ﬁny power contract must be sub-
ordinate to the needs of water for irrigation.

The proposed contraot for the use of stored water from
Jackson Lake with the Twin Falls North Side Canal Compeny
would also bé a factor in working out the details of any

oontract for power purposmes.

ST A . U S

'

JRPO02029



REPRODUCED AT THE NATIOHAL ARCHIVEE

I may also state that there is st this time a power
plent at American Falls whoss c¢laims to ths uss of wal er
must necessarily be oonsidered in any such proposition, as
this plant has been established & good many years and T
understand is contrelled by ex-Govsrnor Brady of Idsho.

W

Supervising Engineger.

JRPO02030



Exhibit D

Public Law No. 864 (1950)

An Act to Reauthorize the
Palisades Dam and
Reservoir



84 Srrar] flsT CONG., 20 SESS.—CHS. 1112, 111+ -SHPT. 20, 80, 1850

- S, 3. Bection 402 of sach Act, ss amendeid . (50 U, S. C,, sec. 352),
is hereby amended by striking oot thé following : “Provided, That in
order to ba.entitled to free air-mail postage under this Act, a State
ball -unit, camposed of ballot, voting instructions, and envelope
or envelopes, must not exeeed in weight the total of one ounce™.

- Approved September 29, 1850,

{CHAPTER 1114]
AN ACT

To authoriea the Palizades Dam and Reservoir project, to authoriss the north
eide pumping division and related works, to provide for ihe dispoaition of
Teserved spacs in American Falls Reservolr, and for other purposes.

Be it enacted by the Senate and House of Represeniatives of the
United Siates of Ameriox tn Oongress gassmbled, That the Pa]igades

Dam and Resarvoir edl:-:]l&t’ Tdaho, heretofore authorized onder the Idako.

rovisions of the ¥ reclamation laws by the presentation to the
E‘msident and the Congress of the report of ]geoemger 8, 1941 (Hounse
Document Numbered 457, Seventy-seventh Con first session),
by the of the Interior (herein called the Secretary), is
hereby reauthorized under the Federal reclamation laws for construe-
tion and operation and maintenance substantially in accordance with
that report 25 supplemented and modified by the Commissioner’s sup-

lemental report and the recommendgations incorporaied by reference

erein, as approved and ndopted by the Secretary on July 1, 1949,
and as including, upon approval by the President of a snitable plan
therefor, facilities for the improvement of fish and wildlife along the
headwaters of the Snake River, such facilities to be administered by
the Fish and Wildlife Service: Provided, That, notwithstanding
recommendations to the contrary contained m said report (a) the
Secretary shall reserve not to exceed fifty-five thousand aere-feet of
active capacity in Palisedes Reservoir for a period ending Decamber
81, 1952, for replacement of Grays Lalke storage, but no facilities in
connection with the posed wildlife management srea at Gra,
Lake shall be built and no allocation of construction costs of the Pali-
sxdes Dam and Regervoir by reason of providing replacement storage
to that area shall be made until the development and operation and
maintepance of the wildlife management area has been authorized by
Act of Co and (b) the nonreimbursable allocation on account of
recreation I be limited to the costs of gpecific recreation facilities
in an amount not to exceed $148,000.

Szc. 2. There are hereby authorized for construction and operation
and maintenance under the Federal reclamation lawa: {a{n e north
side pumping division of the Minidokn project, thia to be substan-
tially in accordance with the Commissioner’s report and the recom-
mendations incorporated by reference therein, as agpmved and
zdopted by the Secretary on July 1, 1949: Prwadoﬁ That, notwith-
standing recommendations to the contrary contained in said report,
gg lense or sale of that portion of the power service system extending

m the substations to the pu;nﬁing plants may be made to any entity
om terms and conditions that will permit the United States to continue
to provide power and enexrgy to the pumping facilities of the division,
ms;;gn the event of leass or sale to a body not entitled to preference
in the purchase of power under the Federzl reclamation laws, will

reserve a reasonable opportunity for subseqnent lease or sale to a
that is entitled to ench privilege, (2) no allocation of construc-

tion costs of the division shall be made on a nonreimbursable basie by
reason of wildlife benefits, and (3) there shall be, in lieu of a forty-
Yyear period, a basic repayment period of fifty yenrs for repayment,
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in the manner 'dedhtherecmnmandntions,ofﬂwirr;glﬁon
costs sawigned repayment by ths water users; and (b) for the
furnishing of electric power for irrigation pumping to that division
and for other p power generating and ted facilities at
American Falls Dam. eze generating and related facilitien, to the
extent the Secretary finds to be proper for pay-out and rate-making
purposes, may be accounted for together with other er facilities
%pemtedbyt Secretary that are interconnected with the American
alls Dam r facilities, excluding any })owar facilities the net
profits of which are governed by subsection I of section 4 of the Act
of December 5, 1924 (43 Stat. 708). The suthorizations set forth in
the pmpedinﬁlsnmﬁona 1 and 2 shall not extend to the construction of
transmission lines, substations, or distribution lines unless such facili-
ties are for the purposes of interco ing the power planis herein
authorlzei,h:r for the delivery of power and energy for use in connec-
tion with the construction, operation, and maintenance of the projects
hegein 3 lﬁ?&m hereby anthorized wnder the
0, 8. is hereby am ired to confract,
Federal reclamation laws, with water users and water users’ organiza-
tions as to the use for their benefit of the herstofore reserved storage
capacity in American Falls Reservoir. Not to exceed three hundred
and fi thousand acre-feet of that c:lll)ndty shall be made avail-
able to thoee who have heretofore had the use of reserved capacity
under lease ts between the United States and the American
Falls Reservoir district of Idaho, the distribution of this capacity
among contractors to be determined by the Secretary after consulta-
tion with the interested water users’ organizations or their representa-
tives. Of the balance of the reserved capacity, forty-seven thousand
five hundred and mm acre-fect. are herebhy set aside for use
under contract for the t of the lands comprising wnit A of the
north side pnmping division of the Minidoka project, and seventy-one
thousend acre- are hereby eet aside for use under contract for the
benefit of those lands in the Michand ares which may hereafter be
found to be feasible of development under irrigation. Contracts for
the repayment of construction charges in connection with reserved
capacity shall be made without regard to the second provise of the
tenth p ph (Minidoka preject, Ideho) under the headin
“Buresun of lamation™ of the Act of June 5, 1024 (43 Stat, 3
417). Snch contracig shall ire the repayment of all costs deter-
mined by the Secretary to be allocabls to the reserved capnm(;;y, less, in
the case of the three hundred and fiftzen thousand acre-feet :.‘s:.am?
above descri three humdred and eighty-gzix four-hundred-and-
tsl:;ierrtg-fourthsd of the tr:vlr:’nues realized, t?efg.ilr detfiucta‘;;lelr:tfn what the
tary determines an sp ria are for ion, main~
tenance, and replacements, from Ehrg]:l'easn of that capacity for irri-
gation purposes up to the time water first es svailable in Pali-
sades Reservoir and, in the case of the capacity set agside for the north
side pumping division, all other revenues ired from or connected
with the reserved capacity and which the Secretary determines to be
available e a credit against the cost allocable to that division.

Sro. 4. (a) The continuation of construction of Palisades Dam
beyond December 81, 1951, or such latar controlling date fixed by the
Secretary as herein provided, is hereby made contingent on there
being a finding by the Secretary by the controlling date that contracta
have been entered with various water users’ o izsations of the
Upper Snake River Valley in Idaho that, in his opinion, will provide
for an avernge annual sa of one hundred and thirty-five thousand
acre-feet of winter water. If in the Secretary’s judgment the failure
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of the reqnisite organizations 80 to contract by the controlling date
at any time is for rezsons beyond the control of thoss organizations, he
mway set & now controlling date but not beyond Decamber 31, 1952.

(i») Repayment contracts made in connection with the use of raaPayment cos-
capxcity in either American Falls or Palisades Resorvoir may include,

among other such provisions as the Secretary determines to
be proper to give eifect to recommendations to in section 1
of this Act, and particularly those concerning the continned effactive-

ness of the arrangements as to the minimum average annual water

savings.
Sec. 5. There is hereby authorized to be sp riated, out of any APRropristion
funds in the Treasury not otherwise a np:op sums of not
to exceaed $76,601,000 for the Palisades and oir pm‘i'lect,
Xdaho, $11,895,000 for the Minidoka project north side pumping divi-
gian, i’dnlm, and $6,600,000 for the American Falls power plant.

Approved September 30, 1950.

[CHAPTER 1115]
AN ACT

To provide s system for the treatment and rehabilitation of youth offenders, to EB-E
improve the administration of criminal justies, and for other purposes.

Bo it enacted by the Senate and House of Re tativea of the
United States of Amerioa in Congress assembled, That section 4201 , Thals U.8. Cods,
of title 18 of the United States Code iz amended to read as follows: 28ur .
“Sec, 4201. Board of Parole; members; salaries. 1o CnBeR-TIL
“There is hersby created in the Department of Justice & Board of
Parole to consist of eight members to be appointed by the President,
bymdwiththeadﬁcaandmnmntofthe%nbe. The salary of each
member of the Board shall ba fixed in accordance with the ifica.-
tion Act of 1823, as amended, and any Acts Bugplementa.ry thereto %5 5 i iy,
Th »z;

or in substitution therefor. e members of the first appointed -y
under this section shall be appointed for terms as follows: for pix, p. 1k
twoyears,twoforthreeiear#tmforfour and two for six

e effective date of this section. The term

rw?ectimly, from
of office of & successor to any member shall ax%iresixyeamfromthe
date of the axpmht:on of the term for f;({hicﬁnhis predecessor was
appointed, except t. ta.ny?amonappoin to fill & vacancy ocourring
plr’lor t?i’he iration of the term for which his predecessor was
appointed shall be appointed for the remainder of such term. Upon
the expiration of his term of & member of the Board shall con-
tinue to act until his successor shall have been appointed and quslified.
The Attorney General shall from time to time deaiﬁnate one of ita
members to serve as Chairman of said Board and delegate to him
the necessary administrative daties and responsibilities.”
Sec. 2. Part IV of title 18 of the United States Code is hereby e

amended by inserting therein a new chapter immedistely after chapter
401 thereof, as follows:

“Crarree 202 —Frorearn Yourn COxRxoTions ACT

guals
1§§;§
E 7

“Rac,

“5005. Youth Correction Division.

“5006. Definitions,

“5007. Duties of members: meetings.

“5008. Officers and employees,

“5000. Rules of Divislon.

=5010. Sentence.

“5011. Treatment.

#5012, Certificate ag to availability of facilities,




Exhibit E

Letter from the Secretary
of the Interior Transmitting
a Supplemental Report on
the Allocation and
Repayment of Costs of the
Palisades Dam and
Reservoir Project in Idaho,

Pursuant to Public Law
864, 81* Congress
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SUMMARY
American Falls Powerplant, Idaho

LOCATION: Idsho, in Power County at American Falls.

AUTHORIZED: Public Law 864, 8lst Congress, 2nd Session; approved
September 30 ) 1950 with an expenditure limita.tion of

$6,600
PLAN

The selected plan of development involves construction of a
powerplant consisting of three 10,000-kilowatt units on the right
bank of Snake River immediately below American Falls Dam. The
powerplant will utilize water relemsed to satisfy downstream irri-
gation and power rights and the power produced will be used to
provide pumping energy needed on the Minidoka North Slde and
Michaud Flats Projects. The cperation of the powerplant will be
coordinated with the Palisades and Minidoka powerplants.

PHYSICAT, FEATURES

American Falls Powerplant
Installed capecity (3 units at 10,000 kw.) - 30,000 kw.
Powerhouse - 70 feet wide by 147 fest long

Operating head - 50 to 107 feet
AYDROLOGY ‘

American Falls Reservoir 1s operated in coordination with
Jackson lake, Island Park, Palisades and Iake Walcobtt Reservoirs to
supply irrigation water to seversl hundred thousand acres of land
in the upper Soake River Basin. Releases from American Falls Reser-
voir for irrigation downstream, power requlrements and waste will be
passed through the American Falls powerplant up to the capacity of
the plant.

coSTS (Official EBstimate dated April 20, 1956)

Powerplant $8,291,000
Switchyard 654,000
Total construction cost , 5,

BENEFITS, ALLOCATIORS AND REPAYMERT

Benefits Cost
Annual Allocation ‘Repayment .
Pawer : $515: 910 $8)9h5’0m $8: 9""5wa
Commercial 0 - 0 0
Irrigation 515,910 8,945,000 8,945,000




(‘“ Summary - American Falls Powerplant, Idaho

The American Falls powerpleant will be integrated financially
wlth the Palisades powerplant for payout purposes. Under this
plan all financial requiremente of the two plants will be met 3k

years after the installstion of the lsst generating unit at
Palisades.
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CHAPTER III
WATER SUPPLY

The need for conserving water for irrigation use has required
the limiting of the water supply for power generation, particularly
the supply for the proposed Americar Falls powerplant, to those
flows that are incidental to the operation of the Snake River reger-
volr system for existing and proposed irrigation development and for
satisfylng domestic water rights. During years of low runoff, the
flow at American Falls Dem wlll be coampletely regulated.

As described elsewhere in this report, the American Falls Dam
is located Just sbove the American Falls on the Snake River. Prior
to construction of the dam, the Idaho Power Company hed in operaetion
& small powerplant below the falls on the east side of the river ang
owned also two other smell pianis, obe on an isiand below the falls
and the other on the west side of the river. When the United States
constructed the American Falls Dam, it acquired from the company,
among other properties and rights, the Ieland powerplant and the West
Side plant and certain power and irrigation water rights with the
intention to construcet a 30,000-kilowatt powerplant on the west side
of the river, also below the falls. These transactions with-the
company are covered by contract Ilr-733, dated June 15, 1923.

CONTRACTS WITH IDAHC POWER COMPANY

Although license Fo. 4118 granted by the Commissioner of .
Reclamation, Stete of Idaho, with a priority date of March 30, 1921,
gives the United States the right to store 1,800,000 acre-feet of
water in American Falls Reservolr for domestic and irrigeation pur-
poses, the Jume 15, 1923 contract limits the flow avallable at
Americen Falls for power production .at that polnt by either the
United Stetes or the Idaho Power Company primarily to releases for
irrigation, power, and domestic water rights dowmstream. The pro-
visions of the contract desling with dilvision of power water rights
between the company plant and the proposed Unlted States plant are
carplex and guarded with many provisos and cross references. Hence,
each situation requires careful enslysis for proper interpretation
of the contract. However, a general discugsion in terms of usual
operations will serve to develop a remsonably accurate but not pre-
cise deseription of the water rights.

In the contract, the company (1) reserved for its use certain
water rights and (2) acquired, in addition, two storage rights in
the American Falls Reservolr in order to have some control in the
release of its water. In general, the company primary water right
for the period April to October, inclusive, is a specific quantity
of water each day. Also, the company mey use through its plant

13
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Water Supply

any additional water released from American Falls Regervolr ithat
is in excess of the primery right of the company plant and the
secondary right of the Unlted States plant.

During the period beginning October 1, each year, umtil the
American Falls Reservoir first fills the succeeding year, the
company has the right to use 300,000 acre-feet of water, of which
195,000 acre-feet must be used by April 1 and not more than 45,000
{primary storage) can be carried over beyond the time the reser-
veir first fills or beyond June 10, whichever occurs first. The
45,000 scre-feet must be released By the following November 15.

If the company does not utilize the water in the gquantities and
within the times above stated, it relinquishes its rights to the
unused water. :

A further limitation operates to control releases of water
for the company in the nonirrigation period in the form of a
schedule of flows for stated periods, and it is this latter
limitation that uwsually governs the amounts of water availlable
for release through the company plants during the periocd October 1
through June 10 or umtil the reservoir fills.

The United States power water right during the periocd April 1
to October 31, inclusive, 1s expressed Iin terms of a limitation on
the average daily generation. The quantity of water that may be
used for power generstion 1s also specified but is not the limit-
ing factor. The United States water right duxing the period
November to March, inclusive, 1s the right to generate such power
and energy as is needed supplemental to the Minidoka powerplant :
generation to satisfy the requirements of a load at Minidoka hav-
ing a 10,000-kilowatt half-hour peak. This winter right has _
priority over the company winter rights and, of course, requires
that Minidoka meke the most efflclent use of water avaiiable to
it for power generation.

Contract No. Tlr-733, June 15, 1923
The various provisions of the June 15, 1923 contract between

the Uhited States and the Tdaho Power Company, which are outlined
above in general terms, are dlscussed in grester detall in the

followlng peragraphs.
Rights Acquired by the Unjted States

The United States, &s against the Idahe Power Corpany,
acquired the following water rights at American Falls:

() Summer Power Right, April 1 to October
(8econdary to Idaho Power Company Summer Right). A

14
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secondary right to that amount of water which wlll generate
continuously for delivery from the generator bus bars in

the Government power station at Ameriecan Falis, 6,700 kilo-
watts beginning on April 1, inereasing uniformly to 25,000
kilowatts on May 1 and to 30,000 kilowatts on June 1, con-
tinuing at that amount to August 15, inclusive, then de-
creasing uniformly to 25,000 kilowatts on Beptember 15 and
to 5,500 kilowatts on October 31. In no case, however,
shall the water utllized under this power right exceed a
daily average of 1,500 second-feet on April 1, increasing
uniformly to 5,000 second-feet on May 1, and to 6,000
secchd-feet cn June 1, continuing at that amount to September
15, inclusive, and decreasing unifcrmly to 1,500 second-feet
on October 31. .

(b) Winter Power Right, November 1 to March 31 (Primary
to Idaho Power Cowpeny Winter Right). A primary right for
developing not to exceed a half-hour peak of 10,000 kilo-
watts of power needed to supply the power demends and umses on
the Minidoks Project and its proposed extensions. The United
States shall secure all of this winter power at the Minidoka
powerplant inscfar &s it is reasonably practicable to secure

_ that power from the installed mechinery at the Minidoka
. ‘ plant without releasing water which otherwise might be held
O for irrigation, generating at American Fallsthe balance, if
any, of the amount required. The United States has the right
to generate the full ten thousand kilowatts at itis American
Falls plant when the Minidoka plant is out of coperation on
account of enlargement, lwprovement, or repairs.

(e) 8t 8. The primary right, as against the
Idaho Power , to bulld, f£il11, and use 3,000,000 acre-
feet of storage capacity, including the capacity of the
American Falls Reservoir, anywhere on the Sneke River, in
addition to the storage capaclty awailable iIn 1923 in Jackson
Lake Reservoir and Iake Walcott. The United States, as
against the Idaho Power Company, also has the right to store
and use for irrlgation and domestic purposes the water suthor-
ized to be used for the generation of the 10,000 kilowatis of
winter power, and the water authorized to be used by the
United 8tates for generation of summwer power, whenever the
Secretary of the Interior shall deeide such water is required

for irrigation pwrposes. '
Rights Reserved by the Idaho Power Company

The Idasho Power Company specifically reserved the following
water rights out of those conveyed to the United Btates under the

terms of the 1923 contract:
, (a) Summer Power Right, April 1 to October 31 (Pri-

mary to tbe United States Summer Rignt). The righat to use
15
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for power production at American Falls the followlng amounts
of water: 100 cubic feet per second beginning April 1, and
inereasing wniformly to 2,500 cubie feet per second on May
1 and continuing at that amount to September 15, inclusive,
then decreasing uniformly to 100 second-feet on October 31.

(b) Additional Summer Power Right. A tertiary power
right at American Falls to all additional water relemsed,
or wasted, from the reservoir, by the United States from
April 1 to October 1, ineciusive, over and above the amounts
required to furnish the primary rights reserved by the com-
peny and the secondary rights granted to the Upited Btates.
Records of flows past American Falls Dem in recent years in-
dicate that the maximm controlled summer release is about
12,000 cubic feet per second. Since the existing irrigation
developments below American Falls received a full supply of
water in years of maximm contralled summer releases, and
plans for future lrrigation development using surface water
of the Snake River below American Falls, are limited to the
development of about 13,000 acres in the Minidcke Project,
it is unlikely that the maximum release will be materially
increased over that in the past. Of this meximum release
about 6,000 cubic feet per second would accrue to the United
States summer power right and about 6,000 cubic feet to the
company under its primary and tertiary summer power rights.
Since the Idaho Power Company's powerplant at American Falls
(completed in 1927) has a hydraulic capacity of about 8,400
cubic feet per second, at normal head and normal tailwater,
all of the company's right can be utilized for generation of
power at 1ts American Falls plant. Rlver operation studies
indiecate that it will be necesgpary to waste limited amounts
of water at American Falls during the summer period at infre-
quent Intervals in addition to required releases. Under its
tertiary summer right the Idaho Power Company ie entitled to
use such water up to the limits of installed capacity. The
remaining wasted water is unappropriated and awailable for use
by elther party during such Infrequent periods.

(c) Reserved Water Right. The right (for power develop-
ment at American Falls and for power development below Milner
Dem within limits discusged hereafter under Idaho Power Com-
pany Secondary Storage Right) to the first 300,000 scre-feet
flowing into the American Falls reservoir after October 1 of
each year and actually storeble therein. Precedence, however,
must be given to the release through the American Falls Dam
of the amount of water, if any, required to satisfy the Govern-
ment's winter power right. The water required to £ill the
45,000 acre-feet of primary storage capacity conveyed to the
Idaho Power Company by the United States and discussed here-
after is part of the above 300,000 acre-feet of water reserved
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by the company. The remeining 255,000 acre-feet of this
reserved water is regulated in the Idaho Power Company's
secondary storage space in Awerican Falls Reservolr. Re=-
lesses therefrom for the Idaho Power Compeny's use are
limited to those required to meintain certain minimum flows
below Milner Dam during the period October 1 to June 10 as
discussed hereafter under the Idaho Power Compeny Secondary
Storage Right. The company bhes no right to require the
release of more than 300,000 acre-feet in any one year be-
ginning October 1, in addition to the company's primery
sumver power rights and the hold-over in its 45,000 mere-

feet of primary storege capacity.

(8) Power to Winter Waste. The right, ag
against the ted States, to use for power purpcoses at
American Falls water relessed, or wasted, bebween November 1
and March 31, in excess of the amount allowed the United
States under the United States winter power and storage
right granted by the contract. The contract provides that the

. Bureau of Reclamation shall determine the amoumt available

for waste by assuming for a water year beglnning Octcber 1,
200,000 acre-feet less storable runoff than the lowest year
of record at the time of such determinaticn, and that such
water as under this assumption is not necessary to provide
300,000 acre-feet for the company and to £ill existing stor-
age capaclty, will be comeldered avallable for wasting. A
storable runoff of about 1,050,000 acre-feet was recorded in
1934 and ig the minimm of record. The contract provides
that available waste shall be released as nearly uniformly as

- practicable so ag to make i1t available for beneficial use for

power development.

Storage Rights Granted the Idaho Power Company

The Unlted States granted to the Idsho Power Company the fol-

lowing righte to use of space in American Falle Reservoir:

(a) Primary Storage Capacity. The right to perpetual
uge of 45,000 acre-feet of storege capacity in American Falls
Reservoir to regulate its reserved water wvithin the limita-
tions of the contract. The compeny has the privilege of
halding after October 1 and until November 15 of each year,
any water which i1t may have in 1ts primery storage capecity of
45,000 acre-feet, but the company's right to such water expires
on ‘November 15.

(b) Secondag Storage Capacity. A secondary right be-
tween October 1 and June 10 to use not to exceed 255,000 acre-
feet of storage capacity in American Falls Reservoir, when
such capacity is not then required and not being used by the
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owners of irrigation storage rights. Thie secondary right
to storage capacity wes granted the company for the purpose
of reguleting and controlling the water reserved to the com-
pany under thelr reserved water right of 300,000 acre-feet
during the winter and spring months, However, the right to
use any part of this 255,000 ascre-feet of storage capacity
and to any water stored therein is relinguished as soon as
the regervolr is first filled each year, and further, the
conpany releases on April 1 of each year all right and claim
to such capacity and water stored therein, except 60,000
acre-feet, and releases all right and claim to the remainder,
if any, on June 10 each year.

(c) Sumer Regulation of 5,000 Acre-Feet. ‘The compeny
has the right to accumulate from time to time, in storage
capaclity that would otherwlise be wnused in the American Falls
Reservolr, out of the amounts of water to which it is en-
titled under its primery swmmer power right, an amowumt not
exceeding 5,000 acre-feet, and use the sawe as desired, except
that after the reservoir has been filled in any year, the com-
pany shall be entitled to only that part of the 5,000 acre-feet
accumulated after the fllling of the reservoir. The company
must release, upon demand by the United States, such portion
of the 5,000 acre-feet as the company mey have accumulated,
whenever the avallsble gtored water in the Awmerican Falls
Regervoir to which the present Minidcka Project and extensions
thereof diverting from Lake Walcott are entitled, amcunts to
less than 5,000 acre-feet, and in any event, the company has
no claim to any part of the 5,000 acre-feet of accumulated
water remaining after Septewber 30.

(4) Rights below Milner Dam. The right to demand the
release of water from the American Falls Reservolir, for re-
Jease by and use below Milner Dam, is limited to the 45,000
acre-feet of primary storsge rightes described above, and to
such portion of the 255,000 acre-feet of secondary storage
righte described above, as is needed for beneficlal use for
power development at Shoshone Falls or Twin Falls. The
releases of secondary storage must be 1limited so as not to
exceed the amounts necessary to make the total flow at the
Idsho Power Company Twin Falls powerplant: .

690 second-feet - October 1 to November 30, inclusive
T90 second-feet - December 1 to January 31, inclusive
690 second-feet - February 1 to February 12, ineclusive
590 second-feet - February 13 to April 15, inclusive
€90 second-feet - April 16 to June 10, inclusive

Thege releases must be made from American Falls Reservolr in-
such a way that the required flow can be maintained at Twin
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Falls by the utilization of not to exceed 3,000 acre-feet of
storage capaclity in Iske Walcott. These operations do not

in any wvay abridge the company's right to require the release
from the American Palle Reservoir and have passed by Milner
Dam, at any time, any part of its 15,000 acre-feet of primery
storage. "

Contract No. I1r-801 - Octcber 1, 193%
Because of a series of dry years which occurred during the

early 1930's, the June 15, 1923 contract was further modified by a
new contract between the United States and the Idaho Power Compeny,

_dated October 1, 1931;£Symbd and No. I1r-801. The objective sought

in the October 1, 1934 comtract was to curtail the winter release of
weter by the company at American Falle Dem and to permit the storage
of the saved water for irrigation purposes. Releages from American
Falle Reservoir, to satisfy Idasho Power Company rights, were made
under the terms of- the October 1, 193% contract until December 15,
1950, the effective date of a new contract, Symbol and No. INThr-1506,
which terminated the Octcber 1, 1934 contract, thus restoring on
December 16, 1950, the conditions of the June 15, 1923 contract as
regards the water rights of the Idaho Power Cowpany and the Untted
States. : '

. The 1934 contract provided a primery storage right of about
45,000 acre-feet for Island Park Reservoir in addition to the more
‘substantial benefits which acerued to the American Falle Reservoir.
Section I of the 1934 cantrect inciuded the following statement:

"It is agreed that the water conserved and made available by the
terms of this agreement is for storage in the American Falls Reger-
volir, except the water saved by the company's release of the right
to have water discharged over Milner Dam which water may be stored
in Island Park or Teton reservoirs 1f bullt, and is in lieu of
water that would otherwise be conserved and so stored by construc-
tion of the sald generating unit at American Falls Reservolr and
shall inure to the henefit of all perties interested in American
Falls Reservoir in like menner and extent.” The estimated average
annual saving during the 1930-34 period resulting from the reduc-
tion in releases past Milner Dem for the campany is 45,000 acre-
feet. During the life of the 1934 contract this saving was credited
toward filling Island Park Reservolr each year. Provision of a
similar storage right for Island Park Reservolr has been incorporated
in contracts with the Speke River water users regarding the sale of
the reserved space in American Falls Reservolr and the space in

Palisades Reservoir.
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MINIDOKA POWER RIGHT

The Foster Decree of June 20, 1931, recognizes two power
rights at Minidcka Dem for a total flow of 2,700 cubic feet per
second. The amounts and priority dates are as follows: 2,500
cublc feet per second, June 15, 1909, and 200 cubic feet per
second, July 1, 1912. During periods of low runoff, operation of -
American Falls Reservoir for the purpose of meintaining flows at
the Power Company's Twin Falls plant at the minimm flows pro-
vided 1n the contract of June 15, 1923 and meeting the minimnm
requirements of canals diverting below American Falls has the
effect of precluding the full use of the power rights at Minidoks
Dam during the months October through March. It is planned to
offset this decrease by generation et the proposed United States
powerplant at American Falls. In the case of Burley Irrigation -
District v. Ickes (116 Ped. 24, 529), the court ruled that the
United States, acting through the Secretary of the Interior, as
the holder of title to the powerplant and the related water right,
with the right to mansge, contrcl and operate the works, could
curtall power production at Miridoka Dam and that, when curtail-
ment was part of a pregram to save water for irrigation (with at
least incidental benefit to the Burley Irrigation District), the
action could not be attacked as arbltrary. 8Since water savings
from such curtailment accrue primarily to water users other than
the Burley and Minidoka Irrigation Districts, the curtallment is
conditiaoned on reascnable compensation being made to the Minidoka
powerplant.

STEEAM REGULATION ARD STORAGE

An engineering determination of the amcunt of water available
for power productlion at the proposed American Falls powerplant
must take into account the many diverse and interrelated factors
governing the administration and use of the gurface flow of the
upper Sneke River. Foremost among these 1s the multitude of
natural flow and storage rights which have been adjudicated by the
courts over the past four decades and which now serve as a basis
for distributing the awvailable water supply. The effect of future
irrigation and power developments and of the 1923 contract with the
Idaho Power Company must slso be considered.

A comprehensive study of the operation of the upper Snake
River system since 1918 vas made by the Bureau of Reclemation for
the purpose of determining, first, where winter diversions could be
economically eliminated; second, the most femaible means of elimi-
nating such diversions; and third, the best use of water so con-
served and thus made available for gtorage. BResults of this stuldy,
vhich was begun in 1942, were published in October 1946 in Project
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Planning Report No. 1-5.17-1, "Water Supply for Palisades Reser-
volr Project.” This report is the basis for subsequent agreements
with the water users as to the extent of the winter water saving
program to be carried out when Pallsades Reservolr is placed in
operation and as to the allocation of the reserved irrigation space
in American Falls Reservoir between existing and new land projects.

River Operation Studies

The original operstion studies in the above report were re-
viged to reflect the terms of the cwrrent agreements with the water
users regarding winter water saving end the allotment of the re-
served irrigation space in American Falls Reservolr and to reflect
the terms of the June 15, 1923 contract with the Idaho Power Com-
pany. In line with current plans Pallisades Reservolr was opersted
on & forecast basis and American Malis Reservoir was operated on the
basis of & rule curve in order to increase the winter power produe-
tion at Minidoka. The basic data on stremmflow, diversion require-
ments, and river gains and losses used in the revlised studies are
the same as used in the original studies, except that the period of
study was changed fram 1919-1942 to 1928-1953. The important cri-
teria and assumpticns used in the revised study are sumarized as
follows:

Study Perlod

The study was confined to the period Octcber 1, 1927 through
September 30, 1953. Reservolr contents at the beginning of the period
were estimated on the baslis of previous studles. The study period
includes one average wet cycle and the driest cycle since about 1870,
the earliest date for which any precipi'ta.tion records are available
for Idaho.

A1l existing irrigatlion projects diverting frome the Snake River

or its tributaries, above Milner Dam were included. Two new land

projects, Unit A, North 8ide Pumping Division, Minidoke Project, and
tbe Michaud Flets Project, were ineluded. Unit A includes an irri-
gable area of 13,650 acres as discussed in Project Flenning Report
No. 1-5.53.1-1 dated April 1949. The arees included in the Michaud
Flats Project is limited by the allotment of American Falls storage
space, BSufficlent ares will be developed to utllize the water avail-
able under the storage allotment In American Falls Reservoir supple-
mented by Palisades storage. This water supply will be delivered by
pumping from American Falls Reservoir.
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Irrigation Requirements

Requirements for existing projects are the same as used in the
original studies. Records of pest diversions were used except during
periods of shortage which were adjusted to provide a fuil supply of
jrrigation water. Estimcted annual requirements of 56,000 acre-feet
and 170,000 acre-feet, respectively, were used for Unit A, North
S§ide Pumping Division, Minidoka Project and for the Michand Project.

Domestic Requirements

Domestic requirements during summer are included as part of the
irrigation requirement. Winter diversions were limited to the rec-
orded diversicns to the South Side Twin Falls Canal and to the North
S$ide Twin Falls Canal, rlus a stock water run of 5,000 acre-feet for
the Milnér-Gooding Canal. Winter diversions {October-March) by the
North Side Twin Palls Canal in excess of 126,000 acre-feet were
charged to storage owned by that company in years when American Falls
Regervoir failed to fill.

Power Requii-ements

The only set power requirement included in the study is that at
Miiner Dam for downstream Jdaho Power Company plants. Power produc-
tion at Palisades, American Falls, and Minidoka was considered as

" incidental to the cperstion for irrigation and demestic water. Re-

quired releases for the Jdsho Power Campeny's plants below Milner
Dam were camputed on the basis of the 1923 contract. The company's
45,000 acre-feet of primary storage capacity in American Falls
Reservolir was assumed to f£111 each year and the water was released
in line with past use of this water by the compeny. The company's

. secondary storage water was released to maintein specified minimum

fiows at Twin Falls during the period October 1 through June 10 as
required by the 1923 contract, as shosm below. The required minimum
flows at Twin Palle are as follows except in years when American
¥alls Reservoir £ills prior to June 10. The company bas no right to
pecondary storage water after the reservolr first £il1is each year.

Oetober 1 - November 30 - 690 cubic feet per second
December 1 - January 31 - 790 cuble feet per second
February 1 - February 12 - 690 cubic feet per second
February 13 - Aprdl 15 - 550 cublic feet per second
April 16 - June 10 - 690 cubic feet per second

Henrys Fork Operations

. A separate cperation study for existing projecte and reservolrs
on the Henrys Fork River was made to determine the inflow to the

Snake River from the Henrys Fork as modified by changed conditions
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since 1927. Changes over past operation of that system since 1S40

- are slight, being limited to a slight increase in supply which

results from the coordinated operation of all reservoirs in the
Henrys Fork River and the Snake River systems. The major change
prior to 1940 resulted from extending the operation of Island Park
and Graasy Iake Reservoirs back to 1927. HRatural flows of the
Henrys Fork, bypassed to those Snake River naturael flow rights,
which are senlor to the Henrys Pork nmatural flow rights, are the
same as recorded in the past. All reservolrs were operated on a.
holdover basis and storage water was shifted to and malntained as
long as possible in the farthest upstresm reservolrs in order to
cbtain a maximum amount of holdover storage for use in dry yesrs.
Water was stored adversely to downstream naturel flow and storage
rights and was released only as necessary to avold shortages down-~
stream af'ter all downstream storage had been utilized.

Avallable Watexr

The modified flow of the Henrys Fork River at its mouth, es
sbhown by the operation study of that river system, and the computed
natural flow of Snake River where it emerzes on the Snake River
Plein near Heise, Idaho, were used as the originel water supply
avallable for regulation end use in theé upper Suoske River Valley.

Winter Water Baving

The winter water saving program, assumed to be in effect, was
confined to the elimination of winter operation of canals above
American Falls Reservoir and to the limiting of winter diversions
of naturel flow by the North S8ide Canel Company to 126,000 acre-
feet annually in years when American Falls Reservolr falls to £i11..
It was assumed that the canals serving the Minldoks Project will
conblirue to be ghut off in the fubure as they have been in recent
years. Winter diversions to the South Side Twin Falls ProjJect were
assumed to be the same a8 recorded in the past. The estimated
winter saving of 135,000 acre-feet was assumed to be stored in
Pelisades Reservoir to the credit of the upper valley canals making

+the saving.
Jackson lake Reservolr

It was assumed that no irrigation water would be drawn from
this regervolr untll all of Palisades irrigation storage had been
camletely used, except in years when a water shortage is forecast.
Holdover privileges would be granted in Jackson Iake Reservoir.

The storage content of this reservolr was limited to 6’+7,000 acre-
feet during the December through April period to protect the dam
from ice damage. Special storage releases were made in October and
Novenmber when necegsary to meet this limitfl.tion.
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Palisades Réservoir

The active cepacity of 1,200,000 acre-feet in Palisades Reser-
voir was operated jointly for irrigation, flood cantrol, and power.
This reservolr wvas operated én a forecast basis in accordance with
a tentative agreement between the Corps of Engineers and the Bureau
of Reclamation. The 135,000 acre-feet of winter water saved in the
upper valley wes assumed to be stored in Pallisades Reservoir to the
credit of the upper valley canals. The bottom 200,000 sere-feet of
space in Palisades Reservoir was reserved as dead storage to main.
tain a minimm power head. Irrigation releases from Palisades
Reservolir were limited to those needed to supply the upper valley
as long as irrigation storage was available in American Falls
Reservolr.

Palisades Powerplant

. The cperation of the Palisades powerplant is entirely ineci-
dental to the operation of Palisades Reservolr for irrigation and
flood control. Winter releeses from this reservolr, required to-
£111 the prior storage right of Amerlican Falls Reservolr, permit
the generation of about 16,000 kilowmtts of firm power. During the
peak of the irrigation season and when storage is being evacuated
for flood control, the plant couldé be cperated at its rated capeac-
ity (114,000 lowatts).

American Falls Reservolr

The inflow to American Falls Reservolr under future condi-
tions was obtained by adjusting the recorded Inflew to reflect the
anticipated changes in water uses resulting from the operation of
Palissades Reservoir and elimination of winter diversions. Using
this modified inflow, Americen Falls Reservolr was operated to meet
the anticipeted water requirements downstream for Irrigation,
domestic, and power purposes. DPuring the winter periocd, October
through March, this reservoir was cperated on a rule curve basis in
order to increase and make more uniform the power production at the

Government's Minidolm powerplant.
Americen Falls Powerplant

No water was released past American Falls specifically for
power production at the proposed American Falls powerplant. The
diviseion of the incidental flow at this polnt between the Govern-
pent's proposed powerplant and the existing Idaho Power Compeny
plant at American Falls was cowputed on the basis of the 1923
contract between the United States and the Idaho Power Compeny.
However, in the interest of optimum power produetion, a&ll of the
Plows were utilized through the proposed American Falls powerplant
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to the limit of its capacity and the Idaho Power Company plant

was credited with the production which it could have achieved
using water according to its right under the 1923 cohtract. Water
in excess of plant capacity would be utilized through the Idaho
Power Company plant to the extent of ite capaciiy or as reguired to
meet load. Water avallable for power preduction was determined by
storage content rule ecurves for the four reservolrs (Jackson Ioks,
Palisades, American Falls and Iake Walcott) for the months October
through December and on the basis of forecasted storasble flow for
the months January through April. In years of adequate irrigation
supplies, the proposed American Falls powerplant was normally
operated at the installed ecapacity of 30,000 Klowatts during the
peak of the irrigation sesson when flows past American Falls Dam

are high.
Lake Walcott

The total active capaclity of Iake Walcott is sbout 95,000
acre-feet; however, it was assumed that the normel drawdown would
be limited to 55,000 scre-feet in order to maintain a higher effec-
tive head for power production at the Minidoks powerplant. In
extremely dry years, a total drawdown of 80,000 acre-feet wag .
assumed. Use of the remeining 15,000 acre-feet of storage is
impracticable, since it seriously interferes with diversions by
canals dlverting from this reservoir.

Minldoka Powerplant

In order to conserve water for irrigation use, the water sup-
ply for this powerplant was assumed to be limited to irrigation and
power releasesg necessary to meet requirements below Minidoka Dam
and to spllls from Amerlcan Falls Reservolr. Operation of American
Falls Reservoir on the basisg of a rule curve permits the release of
antleipated minimm spills during the winter months in aome years
and incresses the power production at Minidoka. In scre years,
however, the basic power right of 2,700 cublic feet per seccnd at
Minidoka was curtailed in order to conserve water for irrigation
uses. It is plsnned to make up this loss from power generated at
the proposed American Falls powerplant. It was assumed that the
ineidental flow pest Minidoka Dam will be utilized to the maxinrmm
extent practicablie for generation of power at the Minidoka power-
plant. The installed capacity of this plant is 13,400 kilowatts.

Allocation of Reserved Space, American Falls Reservolr

It was assumed that 315,000 acre-feet of the 433,000 acre-feet
of unsold space in American Falls Reservolr would be allotted to
existing projects and that the remaining 118,000 acre-feet would be
sllotted to new lands. Of the allotment to new land, 47,000 scre-
feet were allotted to Unit A, North Side Pumping Division, Minidoka
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Project and 71,000 acre-feet to the Michaud Flata Project. It was
assumed that the water supply for the latter area would be de-
livered by pmnping from American Falls Reservoir.

Avallable Water Supply, Americen Falls Powerplant

The revised river operation study discussed in the preceding
paragraphs reflects expected future conditions. The estimated
monthly runoff past American Falls Dam under future conditions of
development and with streamflow similar to that of the 1928-1953
period 1s given in table A.
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Exhibit G

Letter from A.C. Inman to
the Honorable Hamer
Budge



~ ' [ rzErn_an\. 14154
( IDAHO POWER COLIPANY - _
) © BOISE. IDAEG B
Honorabl&' Ha.mer Budga . LA \ .
Hoisé: _of ;iepresan_tatim S '
b - % Tha Congressional Hacorﬂ for June 8 19514, pages Ah230-32,
s ' o coptains a reprint of a letter 'nritten by l-i'r. ‘G~ 'H. R Taylor, LU
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Falls operations and future development, which totaled 8,000 cubic

' nor does it contain any agreemehit or commitment by the Company as . to

"developed by the Amsrican Falls dam, and any water relsased or wasted

ferences béth in Tdah and Washington, D. Cl, in which representatives

- was obbained in- Gctober, 1921, and the combract was signed By the Company Co {

-~ Were finally completed, and the contract was signed on behalf of the
B Goverpment in June, 1923, :

r

e

Although the contract provided for payment to the Comparry
of 1,000,000, a compromise figure arrived at after lengthy negotia-
tions, the aotual amount paid was §965,000, due to Prepayment ‘credits
provided for in the agreement. Tis was in full compensation not only
for the two power plants, but also for all of the reservoir lands,

. water rights and flooding easements which ¥gre necessary fo'r the

reclamation develcépment.

, ‘.’L'he_négotiations leading up to the contract involved some
tmo years of conferénces of officials of the Bureau of Beclamation,
the Idaho Power Comparny, local ‘water-users organizations, and the

State of Idaho. The Power Company (according to Mr ¥ A Banks of the

- USBER) had originally placed a value upon its power plants, reservoir
- lands and other property of $2, 500,000 and asked for 80,000 acre-feet

of primary storage in the Ameriéan Falls reservoir (which has a total
capacity of 1,700,000 acre-feet). : '

Instead, the Company finally received $965,000 and 45,000
acre-feet of atorage capacity in the reservoir, with 255,000 aore-
faet of Psscondary" storage space. The secondary space hae no anmal-
storage carry-over, as all Tights to this spage expire at'the first.

- £illing of the reservolr each seascn, and in-any evént not later than

: 7‘.;7'?.-[ )
feet par second of the flow of the river, 1n addition to its reservoirig, coo efs ;

The agreement provides that the Poweér Company may usé- through -

wasted from the reservoir so long as this water is not used by any
power plant constructed by the United States. The contract did not
provide for the construction of any Covermment power plant or plants, "

any such ‘plant, .This subject was left entirely open pending futurs
developments and conditions. "The Company has never uged any head

from the reservoir is simply free-flowing water, the use of which in
no way conflicts with irrigation needs. . '

The terms of the comtract were the result .of lengthy con-
of thé ‘parties and watér-iSers’ participated. -Before formal pregentation
ta the Idsho Powsr Lompany for signature, the United States reqiuired. .
ths approval of the Idaho State Board ‘of Land Cormissieners, which . S :

shortly thereafter.. Howsver, it was not until pearly two years later

that other prediminary steps necessary to the construction of the dam
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STATEMENT OF JOHN M. BARKER, FRESIDENT

AMERICAN FALLS RESERVOIR DISTRICT

Field Hearing
Burley, Idaho
October 6, 1973

(u‘ Chairman Johnson, members of the Committee, distinguished
' guests, ladies and gentlemen:

My name is John M. Barker. I operate an insurance agency
in Buhl, Idaho. I am a farm owner and manager in Twin Falls County,
Idaho. I have served as a director of the American Falls Reservoir
District for sixteen years, and for the past six years have served
as President of the Board. Since 1967, I have served in the
Idaho Legislature as a Senator from Twin Falls County.

It is a great pleasure for me to represent the American Falls
Reservoir District.

Our district was formed in 71923 when it became the consensus
of opinion that the original American Falls Dam should be constructed.
Because of the then unavailability of Federal monies, our district
bonded themselves for 2.7 million dollars in general obligation bonds
at six percent interest. The bond election was approved by a vote of
six to one. The lands in the American Falls Reservoir District
were pledged to repayment of the then obligation. This money was
used in the construction of the dam. The district now owns approximately
490,000 acre-feet of storage space in the reservoir, when the reservoir
is operated at a full capacity of 1.7 million. “ur district encompasses
approximately 450,000 acres of land and represents five irrigation-
operation companies. They are the Twin Falls Canal Company, the
( North Side Canal Company, the Aberdeen-Springfield Canal Company,

- the Martin Canal Company, and the Woodville Canal Company. Some
(;;. of these companies own additional American Falls storage in their
own name. Since retirement of the American Falls bonds, the district
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has merely operated as an agency for the collection of annual

@ & M charges for the operation of American Falls. Since

1964, the date of the Bureau's first engineering pronouncements
concerning the alkali condition at American Falls Dam, American

Falls Spaceholders have been concerned about the situation. The
restriction order of QOctober 1872, was termed an emergency by the
Spacehciders. The 1¢ss of one-third of American Falls storage
capacity brought all of the Spaceholders together on a common ground
to determine the best basis to remedy the situation. An informal
association of American Falls Spacenolders was formed. An Executive
Committee was selected and empowered to evaluate all of the alternatives
toward the earliest possible replacement at American Falls. The
American Falls Spaceholders, through our district, approached the
Idaho Power Company on the possibility of working out a sale for
falling water if a private reconstruction could be accomplished. 1In
March of 1973, the Spaceholders endorsed the concept of private
financing for the replacement. The American Falls Reservoir District,
has consented to act as the"constructing agency" as defined in §.1529
because of the number of acres and the value of their lands which
would be pledged as security for eventual bond paynents.

Thereafter, the Snaceholders worked in close conjunction with
the ldaho Congressional Delegation and were successful in the introduc- -
tion of bills on both the Senate and the House side. 5.1529, as
passed by the Senate, is the concept which the Spaceholders endorse
for the replacement of the dam. The agreement of the Spaceholders
is that any replacement would be operated in an identical fashion as
the existing American Falls Reservoir and that each existing Spaceholder
would be entitled to enter contracts for the repayment of their
proportionate share of the cost of the replacement structure.

Because of the offer of the Idaho Power Company. and if the
dam is constructed with power facilities, the Spaceholders will be
iiable to repay only thosc amounts over and abtwve the payments by
the Idaho Power Company for the falling water.

The Spaceholders have now contracted with Bechtel, Inc., of
San Francisco, to begin engineering work toward the ead of final
plans and designs for the replacement dam. The Spacsholders coordinated
in selecting a consulting board to review the preliminary concepts
of Bechtel. The consulting board endorsed the Bechtel approach. i#ith
the passage of S.1529, it wecuid be the hope of the Spaceholders that
the Idaho Power Company would be ~uaccessful in obtaining a Federal
Power Commission license, so that construction could proceed simultan-
eousty on the dam and power house., and that a saving woculd result by

utilizing the same contractor. The Idaho Power Coimpany would then
agree to pay 19 million dollars, plus tax exempt interest, over
a2 period of forty vears. During the same period, the American Falls

Reservoir District would collect from all other 3Spaceholders who
contract for storayge water in the reservoir, enn:dh money to make the
annual bond payments, 2lus interest.

The reservoir would he opecsted in the sans manner in which it
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is now operated, observing the preference for irrigation. The
Spaceholders are agreed to work out arrangements as to a highway
crossing and any mitigation of fish, wildlife, and environmental
matters.

[¥ S$.1529 becomes law, we would proceed to negotiate a
contract with the Secretary of Interior for his ownership of the
structure after completion, and the continued operation and
maintenance of the dam and reservoir by the Bureau of Reclamation.

It is presently the plan to construct a two-lane highway
on top of the dam, which coupled with the two-lane bridge to be
constructed below the dam by the Idaho State Department of Highways,
would provide an adequate four-lane crossing. A memorandum of
understanding now exists between the Idaho State Department of High-
ways and the American Falls Reservoir District concern1ng their
mutual obligations.

Following the enactment of 5.1529, our bonding counsel has
advised us that it will be necessary to secure additional amendments
to the Idaho Irrigation District Code. Because of the state-wide
impact of the American Falls replacement problem, we anticipate
a favorable response from the legislature. Thereafter, the
American Falls Reservoir District would plan a bond election and
together with the Bureau of Reclamation, would propose and execute
contracts with all existing Spaceholders for their proportionate
share of the space.

de are advised that it is not timely to file with the
Internal Revenue Service for a tax exempt ruling until such time
as the Congressional bill has passed, the State legislation obtained,
and the contracts are in a form which might be presented to the
Internal Revenue Service. We are encouraged at the possibility of
obtaining tax exempt interest for ocur bonds. In talking with financial
agents, wWwe are also encouraged at the possibility of some competitive
bidding for those bonds.

There is one amendment which the Spaceholders must request
from the committee toncerning the qualifying of American Falls Reservoir
District as the "constructing agency” for the purposes of qualifying
us to receive Federal funds for construction of a highway on the dam.

On behalf of the American Falls Board of Directors, I would
like to thank the Chairman and the members of the Committee for
affording us this hearing. We hope that you will enjoy your visit
in Idaho, and will recommend 5.1529 for passage upon your return
to Washington.

Respectfu]] submitted,

,5 |35 [:l3r -

(1 o
JOHN M. BARKER, iresident
American Falls Reservoir Disj
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Internal Revenue Service (I.R.S.)
House Report
TAX EXEMPT STATUS OF OBLIGATIONS USED TO PROVIDE CERTAIN IRRIGATION
FACILITIES
October 3, 1975
House of Representatives Report No. 94-531 lst Session

[Bracketed numerals indicate official report page numbers]

OCTOBER 3, 1975
Mr. ULLMAN, from the Committee on Ways and Means, submitted the following report
to accompany H.R. 9968. [FN1]

The Committee on Ways and Means, to whom was referred the bill (H.R. 9968) to
amend section 103 of the Internal Revenue Code of 1954 with respect to certain ob-
ligations used to provide irrigation facilities, having considered the same, re-
port favorably thereon without amendment and recommend that the bill do pass.

I. SUMMARY

The bill, H.R. 5968, deals with the tax-exempt status of obligations the pro-
ceeds of which are to be used to reconstruct the American Falls Dam in Idaho. The
dam is used for irrigation purposes but the water also has a subordinate use in
generating electric energy. Under present law, an industrial development bond
whose proceeds are used to build a dam that stores water for irrigation purposes
may be eligible for tax-exempt status. However, in this case where the water has a
subordinate use in generating electric energy, the eligibility of the bond issue
for tax-exempt status is uncertain.

The American Falls Dam is under the supervision of the Bureau of Reclamation of
the Department of Interior and has been restricted to two-thirds of its capacity
because of certain structural defects. The Federal Government might well eventu-
ally appropriate the funds to reconstruct the dam. However, the American Falls
Reservoir District is undertaking the reconstruction project now in order to make
the dam fully operational. In addition, the Idaho Power Company is assisting the
financing of the project and is to use the water for electric energy generation.
It is the interrelationships of the use of the dam for furnishing water for irrig-
ation purposes and the use of the water for electric energy that raises gquestions
with the interpretation of the present exceptions to industrial development bond

© 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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treatment. In view of [2] the speclal circumstances in this case, your committee
believes it is appropriate to except the obligations for the reconstruction of the
American Falls Dam from industrial development bond treatment which would allow
these obligations to receive tax-exempt status.

PRESENT LAW
Present law provides that interest on obligations of State and local governments
generally is exempt from Federal income tax. In 1968 tax-exempt status was with-
drawn from industrial development bonds which State and local governments were us-
ing to finance and attract private industrial development within their jurisdic-

tions.

Industrial development bonds are generally considered to be State or local ob-
ligations, a major portion of the proceeds of which are to be used in and repaid
by, a taxable trade or business. Such bonds are normally issued to acquire a fa-
cility for private business in which the beneficial ownership of the facility re-
mains in the private trade or business, although (in order to secure repayment of
the bonds) legal title normally remains with the State or local unit issuing the

obligations.

When the industrial development beond limitation was enacted, exceptions were
provided for certain small issues (sec. 103(c)(6)) and for certain specified pub-
lic activities (sec. 103(c) (4)) in which cases tax-exempt status was continued. As
initially enacted, one of the public activities for which an exemption was
provided (sec. 103(c) (4) (E)) was "sewage or solid waste disposal facilities or
facilities for the local furnishing of electric energy, gas or water."

In 1871, Congress amended the exception in subparagraph (E) to delete "water"
and added the present law subparagraph (G) which extends the exception to "facilit-
ies for the furnishing of water, if available on reasonable demand to members of

the general public."

As a result, in those cases where obligations are issued for facilities for the
furnishing of water which meet the exception (under sec. 103(c) (4) (G)) but where
the water is also used to generate electricity, it is uncertain as to whether the
obligations would qualify for exempt status unless the use of the electric energy
meets the "local" furnishing test (under sec. 103(c) (4) (E)), which has been inter-
preted to cover an area of two contiguous counties.

REASONS FOR THE BILL
The American Falls Reservoir District applied to the Internal Revenue Service in
June 1974 for a ruling that bonds to be issued to finance the replacement and re-
habilitation of the BRmerican Falls Dam would qualify as a tax-exempt issue under
section 103(c) (4) (G). The Internal Revenue Service, however, had questions of in-

® 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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terpretation with respect to the interrelationship of the exceptions for facilit-
ies for furnishing of water and the local furnishing of electric energy and their
application to the specific facts of this case. The committee reviewed the facts

involved, as described below, and believed it is appropriate to specifically ex-

cept the bond issue in this case as a result of the special circumstances.

The original American Falls Dam was constructed in 1927 by the Bureau of Reclam-
ation. The dam was restricted to two-thirds of its [3] 1.7 million acre foot capa-
city in 1972 by the Bureau of Reclamation of the Department of the Interior for
safety reasons because of excessive pressures on the dam which were caused by an
alkali-aggregate reaction and deterioration in the concrete.

Legislation was enacted on December 28, 1973, to permit replacement and rehabil-
itation of the American Falls Dam by the American Falls Reservoir District, which
is a political subdivision of the State of Idaho. Replacement of the existing dam
by the American Falls Reservoir District is an action to be taken in lieu of wait-
ing for a Federal appropriation that would enable the Bureau of Reclamation to
build the replacement dam.

The Act of December 28, 1973, also provides that upon completion of construction
the United States shall take title to the dam as a feature of the Minidoka
Project, located in the upper Snake River basin, Idaho.

As the constructing agent, the American Falls Reservoir District was authorized
to contract with an electric utility for the use of the falling water at the dam
for hydroelectric power generation. Revenues from such a contract will help defer
the costs of constructing the dam. Prior to the adoption of the Act of December
28, 1973, the Idaho Power Company, which is a spaceholder in the reservoir and
which owns and operates a power-plant below the existing dam, expressed interest
in the execution of a falling water contract. Subsequent to the adoption of the
Act, the District, as the constructing agency, entered into negotiations with the
Secretary of the Interior, the Idaho Power Company and the other water users for
the preparation of various contracts including a contract for the use of falling

water.

It was intended that in normal circumstances, substantially all of the falling
water would ke made available to the Power Company only when water was released
from the dam for irrigation purposes. There has been no intention to release water
specifically for use by the Idahc Power Company to generate electricity, except
for 45,000 acre-feet (2.65 percent of the storage capacity) whose release the
power company can schedule for the purpose of generating electric energy. Thus,
the use of water for electric energy would be subordinated to the use of the water

for irrigation.

Although the Federal Government might well eventually completely finance the re-
construction of the American Falls Dam, the American Falls Reservoir District is

@ 2008 Thomson/West. No Claim to Orig. US Gov. Works.
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undertaking the reconstruction now in order to make the dam fully operaticnal for
the spaceholders {(rather than the present restricted two-thirds capacity). If it
were not for the use of the water by the Idaho Power Company for hydroelectric
power generations, any bonds issued by the Reservoir District would presently
qualify for tax-exempt status. In this case the Idaho Power Company has a limited
spaceholder right (under 3 percent) and is financing a large portien of the debt
to assist the reconstruction of the dam and has use of the falling water for its
hydroelectric power generation purposes. In addition, since the dam is to be
turned over to the Federal Government after its reconstruction for ownership and
operation, in effect, this financing can be viewed as saving the Federal Govern-
ment the expenditure it would have had to make to reconstruct the dam several
years in the future. In view of these special circumstances, your committee be-
lieves it is appropriate to extend tax-exempt status to the bonds to be issued to
finance the reconstruction of the dam.

[4] EXPLANATION OF THE BILL

Your committee's bill adds a new exception to industrial development bond treat-
ment to specifically allow tax-exempt status for the bonds issued to reconstruct
the American Falls Dam. This exception is to apply to obligations for a dam which
furnishes water for irrigation purposes which has a subordinate use in connection
with the generation of electric energy by water if substantially all of the stored
water is contractually available for release from the dam for irrigation purposes
and if the water released is available on reasonable demand for members of the
general public.

The committee intends that subordinate use of water for generating electric en-
ergy means that less than 10 percent of the normal supply of stored water may con-
tractually be scheduled for release by the power company and used for generating
electric energy. "Normal” refers to conditions that generally prevail in the ser-
vice area of this reservoir, and it is receognized that unusually wet or dry weath-
er can cause a significant distortion in the 2.65 percent of water contractually
scheduled for release to be used for generating electric energy. The committee in-
tends that such unusual circumstances not be guiding in determining the subordin-—
ate use of water. In addition, "normal” use does not include a temporary increase
in water released for the power company following contractual default by a space-
holder and his water share being made available to other spaceholders under the
terms of the contract for the construction and operation of the dam and its facil-

ities.

Thus, the provision applies the requirements of subsection (c) (4) (G) where sub-
stantially all of the stored water (under normal weather and climatic conditions)
is available for release to be used for irrigation in the American Falls Reservoir
District. The requirement that the released water be available on reasonable de-
mand to members of the general public is retained in the new subsection (e). The
committee understands that the American Falls project conforms with this require-
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ment.

Your committee's bill is to apply to cbligations issued after the date of the
enactment of this Act.

* * * * *

(11] VI. OTHER MATTERS REQUIRED TO BE DISCUSSED UNDER HOUSE RULES
In compliance with clauses 2(1) (3) and 2(1)(4) of Rule XI of the Rules of the
House of Representatives, the following statements are made.

With regard tc subdivision (A) of Clause 3, the Committee advises that its over-
sight findings led it to the conclusion that an amendment to the Internal Revenue
Code is necessary to establish the eligibility of bonds issued by the American
Falls Reserveir District for a dam and related facilities for tax-exempt status as
industrial development bonds.

In compliance with subdivision (B) of Clause 3, the committee states that the
change made in section 103 of the Internal Revenue Code will produce an annual
revenue lcss of about $1 millicn at current tax rates for the period of maturity
during which the bonds to be issued will be outstanding. Alternatively, the cost
te the Federal Government of construction of this preoject as a direct expenditure
presently is estimated at about $50 million.

With respect to subdivisions (C) and (D) of Clause 3, the Committee advises that
no estimate or comparison has been prepared by the Director of the Congressiocnal
Budget Office relative to any of the preovisions of H.R. 9868, nor have any over-
sight findings or recommendations been made by the Committee on Government Opera-
tions with respect to the subject matter contained in H.R. 9968.

In compliance with clause 2(1) (4) of Rule XI, the Committee states that the
bonds to be issued followed enactment cf H.R. 9968 are not expected toc have an in-
flationary impact on prices and in costs in the operation of the national economy.
FN1. Pub. L. 94-164, page 486.

1976-1 C.B. 4890

END OF DCCUMENT
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TAX EXEMPT STATUS OF OBLIGATIONS USED TO PROVIDE CERTAIN IRRIGATION

FACILITIES
December 16, 1975
Senate Report No. 94-570 lst Session

[Bracketed numerals indicate official report page numbers]

DECEMBER 16 (legislative day, DECEMBER 15), 1975
Mr. TONG, from the Committee on Finance, submitted the following report
company H.R. 9968. [FN1]

The Committee on Finance, to which was referred the bill (H.R. 9968) to
section 103 of the Internal Revenue Code of 1954 with respect to certain
tions used to provide irrigation facilities, having considered the same,

favorably thereon without amendment and recommends that the bill do pass.

I. SUMMARY

to ac-

amend
obliga-
reports

H.R. 9968 would clarify the tax-exempt status of obligations the proceeds of

which are to be used to reconstruct the American Falls Dam in Idaho.

Present law provides that an industrial revenue bond whose proceeds are

used to

build a dam to store water for irrigation purposes may be eligible for tax-exempt
status. Where, however, the water also has a subordinate use in generating elec-
tricity, the status of the bonds is not clear under existing law. The American

Falls Dam is used principally for irrigation purposes, but the water has
dinate use in generating electricity. H.R. 9968 provides that industrial

a subor=-
revenue

bonds issued in such a case may gualify for exempt status if substantially all of
the stored water is contractually available for irrigation purposes and the water

is available on reasonable demand to members of the general public.

II. GENERAL EXPLANATION OF THE BILL

Present law provides that interest on obligations of State and local governments
generally is exempt from Federal income tax. In 1968 tax-exempt status was with-

drawn from industrial development bonds [2] which State and local governments were

jurisdic-

using to finance and attract private industrial development within their
tions.
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Industrial development bonds are generally considered to be State or local ob-
ligations, a major portion of the proceeds of which are to be used in, and repaid
by, a taxable trade or business. Such bonds are normally issued to acquire a fa-
cility for private business in which the beneficial ownership of the facility re-
mains in the private trade or business, although (in order to secure repayment of
the bonds) legal title normally remains with the State or local unit issuing the
obligations.

When the industrial development bond limitation was enacted, exceptions were
provided for certain small issues (sec. 103(c)(6) and for certain specified public
activities (sec. 103(c)(4) in which cases tax-exempt status was continued. As ini-
tially enacted, one of the public activities for which an exemption was provided
(sec. 103(c) (4) (E)) was "sewage or solid waste disposal facilities or facilities
for the local furnishing of electric energy, gas or water.”

In 1971, Congress amended the exception in subparagraph (E) to delete "water”
and added the present law subparagraph (G) which extends the exception to "facilit-
ies for the furnishing of water, if available on reasocnable demand to members of

the general public.”

As a result, in those cases where obligations are issued for facilities for the
furnishing of water which meet the exception (under sec. 103(c) (4) (G)) but where
the water is also used to generate electricity, it is uncertain as to whether the
obligations would gqualify for exempt status unless the use of the electric energy
meets the "local” furnishing test (under sec. 103(c) (4) (E)), which has been inter
preted to cover an area of two contiguous counties.

1

The American Falls Reservoir Distract applied to the Internal Revenue Service in
June 1974 for a ruling that bonds to be issued to finance the replacement and re-
habilitation of the American Falls Dam would gqualify as a tax-exempt issue under
section 103(c) (4) (G). The Internal Revenue Service, however, had questions of in-
terpretation with respect to the interrelationship of the exceptions for facilit-
ies for furnishing of water and the local furnishing of electric energy and their
application to the specific facts of this case. The committee reviewed the facts
involved, as described below, and believed it is appropriate to specifically ex—
cept the bond issue in this case as a result of the special circumstances.

The original American Falls Dam was constructed in 1927 by the Bureau of Reclam-
ation. The dam was restricted to two-thirds of its 1.7 million acre foot capacity
in 1972 by the Bureau of Reclamation of the Department of the Interior for safety
reasons because of excessive pressures on the dam which were caused by an alkali-
aggregate reaction and deterioration in the concrete.

Legislation was enacted on December 28, 1973, to permit replacement and rehabil-

itation of the American Falls Dam by the American Falls Reservoir District, which
is a political subdivision of the State of Idaho. Replacement of the existing dam
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by the American Falls Reservoir District is an action to be taken in lieu of wait-
ing for a Federal appropriation that would enable the Bureau of Reclamation to
build the replacement dam.

[3] The Act of December 28, 1373, also provides that upon completion of con-
struction the United States shall take title to the dam as a feature of the Min-
idoka Project, located in the upper Snake River basin, Idaho.

As the constructing agent, the American Falls Reservoir District was authorized
to contract with an electric utility for the use of the falling water at the dam
for hydroelectric power generation. Revenues from such a contract with help defer
the costs of constructing the dam. Prior to the adoption of the Act of December
28, 1973, the Idaho Power Company, which is a spaceholder in the reservoir and
which owns and operates a power—plant below the existing dam, expressed interest
in the execution of a falling water contract. Subsequent to the adoption of the
Act, the District, as the constructing agency, entered into negotiations with the
Secretary of the Interior, the Idaho Power Company and the other water users for
the preparation of various contracts including a contract for the use of falling
water.

It was intended that in normal circumstances substantially all of the falling
water would be made available to the Power Company only when water was released
from the dam for irrigation purposes. There has been no intention to release water
specifically for use by the Idaho Power Company to generate electricity, except
for 45,000 acre-feet (2.65 percent of the storage capacity) whose release the
power company, in its capacity as a space holder in the irrigation district, can
schedule for the purpose of generating electric energy. Thus, the use of water for
electric energy would be subordinated to the use of the water for irrigation.

Although the Federal Government might well eventually completely finance the re-
construction of the American Falls Dam, the American Falls Reservoir District is
undertaking the reconstruction now in order to make the dam fully operational for
the spaceholders (rather than the present restricted two-thirds capacity). If it
were not for the use of the water by the Idaho Power Company for hydroelectric
power generation, any bonds issued by the Reservoir District would presently qual-
ify for tax-exempt status. In this case the Idaho Power Company has a limited
spaceholder right (under 3 percent) and is financing a large portion of the debt
to assist the reconstruction of the dam and has use of the falling water for its
hydroelectric power generation purposes. In addition, since the dam is to be
turned over to the Federal Government after its reconstruction for ownership and
operation, in effect, this financing can be viewed as saving the Federal Govern-
ment the expenditure it would have had to make to reconstruct the dam several
years in the future. In view of these special circumstances, the committee be-—
lieves it is appropriate to extend tax-exempt status to the bonds to be issued to
finance the reconstruction of the dam.
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The bill adds a new exXception to industrial development bond treatment to spe-
cifically allow tax~exempt status for the bonds issued to reconstruct the American
Falls Dam. This exception is to apply to obligations for a dam which furnishes wa-
ter for irrigation purposes which has a subordinate use in connection with the
generation of electric energy by water if substantially all of the stored water is
contractually available for release from the dam for irrigation purposes [4] and
if the water released is available on reasonable demand for members of the general
public.

The committee intends that subordinate use of water for generating electric en-
ergy means that less than 10 percent of the normal supply of stored water may con-
tractually be scheduled for release by the power company and used for generating
electric energy. Normal refers to conditions that generally prevail in the service
area of this reservoir, and it is recognized that unusually wet or dry weather can
cause a significant distortion in the 2.65 percent of water contractually sched-
uled for release to be used for generating electric energy. The committee intends
that such unusual circumstances not be guriding in determining the subordinate use
of water. In addition, normal use does not include a temporary increase in water
released for the power company following contractual default by a spaceholder and
his water share being made available to other spaceholders under the terms of the
contract for the construction and operation of the dam and its facilities.

Thus, the provision applies the requirements of subsection (c) (4) (G) where sub-
stantially all of the stored water (under normal weather and climatic conditions)
is available for release to be used for irrigation in the American Falls Reservoir
District. The requirement that the released water be available on reasonable de-
mand to members of the general public is retained in the new subsection (e). The
committee understands that the American Falls project conforms with this require-

ment.

The bill is to apply to obligations issued after the date of the enactment of
this Act.

FN1. Pub. L. %4-164, page 486.
1976-1 C.B. 492

END OF DOCUMENT
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UNITED STATES PUBLIC LAWS
94th Congress - First Session
Convening Jannary 14, 1975
Copr. © West Group 1998. No Claim to Orig. U.S. Govt. Works

DATA SUPPLIED BY THE U.S. DEPARTMENT OF JUSTICE.(SEESCOPE)
Additions and Deletions are not identified in this document.

PL 94-164 (HR 9968)
December 23, 1975

An Act to change certain income tax provisions of the Internal Revenue Code of 1954, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the " Revenue Adjusuﬁent Act of 1975". // 26 USC 1 note. //
SEC. 1 A. DECLLARATION OF POLICY.

(a) /29 USC 1 note, //

Congress is determined to continue to tax reduction for the first 6 months of 1976 in order to assure contioued
€COnomiC recovery.

(b) Congress is also determined to contunue to control spending levels in order to reduce the national deficit.

(c) Congress reaffirms its commitments to the procedures established by the Congressional Budget and
Impoundment Control Act of 1974 // 31 USC 1301 note. // under which it has already established a binding
spending ceiling for the fiscal year 1976.

(d) If the Congress adopts a continuation of the tax reduction provided by this act beyond June 30, 1976, and if
economic conditions warrant doing so, Congress shall provide, through the procedures in the Budget Act, for
reductions in the level of spending in the fiscal year 1977 below what would otherwise occur, equal to any
additional reductjon in taxes (from the 1974 tax rate levels) provided for the fiscal year 1977: Provided, however,
That nothing shall preclude the right of the Congress to pass a budget resolution containing a higher or lower
expenditure figure if the Congress concludes that this is warranted by economic conditions or unforeseen
circumstances.

SEC. 2. INDIVIDUAL INCOME TAX REDUCTIONS.
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(a) Low Income Allowance.--

(1) Increase.—Subsection (c) of section 141 of the Internal Revenue Code of 1954

/26 USC 141. // (relating to low income allownace) is amended to read as follows:

"(¢) Low Income Allowance,--
"(1) In general.—- The low income allowance is--
"(A) $2,100 in the case of-- "(i) a joint return under section 6013,
/26 USC 6013. // or "(ii) a surviving spouse (as defined in section 2(a)),
"(B) $1,700 in the case of an individual who is not married and who is not a surviving spouse (as so definded), or

"(C) $1,050 in the case of a married individual filing a separate return.

"(2) Application of 6-Month Rule.--Notwithstanding the provisions of paragraph (1), the following amounts shall
be substituted for the amount set forth in paragraph (1)--

"(A) '$1,700' for '2,100' in subparagraph (A),
CL "(B) '$1,500' for '$1,700" in subparagraph (B), and
"(C) '$850' for "$1,050" in subparagraph (C).".

(2) Change in filing requirements to reflect increade in low income allowance.--Paragraph (1) (C) of section
6012(a) of such Code

/26 USC 6012. // (relating to persons required to make returns of income) is amended--
(A) by striking out "$2,350" in clause (i) of such paragraph and inserting in lieu thereof "$2,450";
(B) by striking out "$2,650" in clause (ii) of such paragraph and inserting in lieu rhereof "$2,850"; and

(C) by striking out "$3,400" in clause (iii) of such paragraph and inserting in lieu thereof "$3,600".

(b) Percentage Standard Deduction.--
(1) Increase.--Subsection (b) of section 141 of such Code

// 26 USC 141. // (relating to percentage standard deduction) is amended to read as follows:

"(b) Precentage Standard Deduction.--

"(1) General rule.--Th percentage standard deduction is an amount equal to 16 percent of adjusted gross income but
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not to exceed—
"(A) $2,800 in the case of--
“(i) ajouht return under section 6013,
/126 USC 6013, //or
- "(ii) a surviving spouse (as defined in section 2(a)),
"(B) $2,400 in the case of an individual who is not married and who is not a surviving spouse (as so defined), or
"(C) $1,400 in the case of a married individual filing a seperate returm.

"(2) Application of 6-month rule.—-Notwithstanding the provisions of paragraph (1) of this subsection, the following
amounts shall be subsitituted for the amounts set forth in paragraph (1)--

*(A) '$2,400' for '$2,800’ in subparagraph (A),
"(B) '$2,200" for '$2,400' in subparagraph (B), and
"(C) '$1,200" for '$1,400' in subparagraph {C).".

(2) Conforming amendments.--Section 3402(m) of such Code // 26 USC 3402. // (relating to withholding
allowances based on itemized deductions) is amended--

(A) by striking out "$2,600" in paragraph (1) (B) and inserting in lieu thereof "$2,800", and
(B) by strining out "$2,300" in such paragraph and inserting in lieu thereof "$2,400".

(c) Earned Income Credit.--Subsections (a) and (b) of section 43 of such Code // 26 USC 43. // (relating to earned
income credit) are amended to read as follows:;

“(a) Allowance of Credit.--
"(1) General rule.--In the case of an eligible individual, there shall be allowed as a credit against the tax imposed by
this chapter for the taxable year an amount equal to 10 percent of so much of the earned income fot the taxable year

as does not exceed $4,000.

"(2) Application of 6-month rule.—Notwithstanding the provisions of paragraph (1), the term '5 percent’ shall be
substituted for the term "10 percent’ where it appears in that paragraph.”.

"(b) Limitation.--
"(1) General rule.--The amount of the credit allowable to a taxpayer under subsection (a) for tany taxabie year shall

be reduced (but not below zero) by an amount equal to 10 percent of so much of the adjusted gross income (or, if
greater, the earned income) of the taxpayer for the taxable year as exceeds $4,000.
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"(2) Application of 6-month rule.--Notwithstanding the provisions of paragraph (1), the term 'S percent' shall be
substituted for the term '10 percent’ where it appears in that paragraph,”,

(d) // 26 USC 43 note. //

Disregard of Refund.--Any refund of Federal income taxes made to any individual by reason of section 43 of the
Internal Revenue Code of 1954 // 26 USC 43. // (relating to earned income credit) shall not be taken into account as
income or receipts for purposes of determining the eligibility, for the month in which such refund is made or any
month thereafter which begins prrior to july 1, 1976, of such individual or any other individual for benefits or
assistance, or the ammount or extent of benefits or assistance, under any Federal program or under any State or local
program financed in whole or in part with Federal funds, but only in such individual (or the family unit of which he
is a member) is a recipient of benefits of assistance under such a program for the month before the month in which
such refund is made.

(e) // 26 USC 42 note. //

Extension of Certain Low-Income Allowance, Percentage Standard Deduction, and Tax Credit Provisions.—The last
sentence of section 209(a) of the Tax Reduction Act of 1975 // 26 USC 42 note. // is amended to read as follows: "
The amendments made by section 201(a) and 202(a) shall cease to apply to taxable years ending after December 31,
1975; those made by sections 201(b), 201(c), and 203 shall cease to apply to taxable years ending after December
31, 1976.".

(f) Extension of Earned Income Credit.--Section 209(b) of the Tax Reduction Act of 1975 // 26 USC 43 note. //
(relating to effective date for section 204) is amended by striking out "January 1, 1976," and inserting in lieu thereof
"Janvary 1, 1977.".

(g) // 26 USC 42 note. //

Effective Date.--The amendments made by this section apply to taxable years ending after December 31, 1975, and
before January 1, 1977.

SEC. 3. TAXABLE INCOME CREDIT.
(a) Taxable Income Credit.--

(1) In general.--Section 42 of the Internal Revenue Code of 1954 (relating to credit for personal exemptions) is
amended to read as follows:

"SEC. 42.
// 26 USC 42. // TAXABLE INCOME CREDIT.--

"(1) In general.--In the case of an individual, there shall be allowed as a credit against to tax imposed by the chapter
for the taxable year an amount equal to the greater of--

"(A) 2 percnet of so much of the taxpayer's taxable income for the taxable vear as does not exceed $9,000; or

"(B) $35 multiplied by each exemption for which the taxpayer is entitled to a deduction for the taxable year under
subsection (b) or (e) of section 151,
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/26 USC 151, //

"(2) Application of six-month rule.--Nothwithstanding the provisions of paragraph (1) of this subsection, the
percentage "1 percent” shall be substituted for "2 percent” in subparagraph (A) of such paragraph, and the amount
"$17.50" shall be substituted for the amount "$35" in subparagraph (B) of such paragraph.

“(b) Pplication With Other Credits.--The credit allowed by subsection (a) shall not exceed the amount of the tax
imposed by this chapter for the taxable year. In determining the credits allowed under--

"(1) section 33

/1 26 USC 33, // (relating to foreign tax credit),
"(2) section 37

/f26 USC 37. // (relating to retirement income credit),
"(3) section 38

/{26 USC 38. // (relating to investment in certain depreciable property),
"(4) section 40

// 26 USC 40. // (relating to expenses of work incentive programs), and
"(5) section 41

/126 USC 41. / (relating to contributions to candidates for public office),
the tax imposed by this chapter shall (before any other reductions) be reduced by the credit allowed by this section.
"(c) Special Rule for Married Individuals Filing Separate Returns.--,

"(1) In general.--Notwithstanding subsection (a), in the case of a married individual who files a separate return for
the taxable year, the amount of the credit allowable under subsection (a) for the taxable year shall be equal to either-

3

"(A) the amount determined under paragraph (1) (A) of subsection (a); or

"(B) if this subparagraph applies to the individual for the taxable year, the amount determined under paragraph (1)
(B) of subsection (a).

For purposes of the preceding sentence, paragraph (1) of subsection (a) shall be applied by substituting '$4,500" for
|$9'(m|.

"(2) Application of paragraph (1) (B).--Subparagraph (B) of paragraph (1) shall apply to any taxpayer for any
taxable year if--,
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"(A) such taxpayer elects to have such subparagraph apply for such taxable year, and

"(B) the spouse of such taxpayer elects to have such subparagraph apply for any taxable year corresponding, for
purposes of section 142(a),

/1 26 USC 142. // to the taxable year of the taxpayer.

Any such election shall be made at such time, and in such manner, as the Secretary or his delegate shall by
regulations prescribe.

"(3) Marital statue.—For purposes of this subsection, the determination of marital status shall be made under section
143,

/126 USC 143. //

"(d) Certain Persons Not Eligible.--This seciton shall not apply to any estate or trust, nor shall it apply to any
nonresident alien individual ”.

(2) Clerical amendment.--The table of sections for subpart A of part IV of subchapter A of chapter 1 of such Code
is amended by striking out the item relating to section 42 and inserting in lieu thereof the following:

" SEC. 42. Taxable income credit.”.
(b) // 26 USC 42 note. // Effective Date.--The amendments made by subsection (a) shall apply to taxable years
ending after December 31, 1975. Such amendments shall cease to apply to taxable years ending after December 31,
1976.
SEC. 4. CORPORATE TAX RATES AND SURTAX EXEMPTION.

(2) Corporate Normal Tax.--Section 11(2) of the Internal Revenue Code of 1954 // 26 USC 11. // (relating to
corporate normal tax) is amended to read as follows:

"(b) Normal Tax.--,

"(1) General rule.--The normal tax is equal to--,
"(A) in the case of a taxable year ending after December 31, 1976, 22 percent of the taxable income, and
"(B) in the case of a taxable year ending after December 31, 1974, and before January 1, 1977, the sum of--,
"(i} 20 percent of such much of the taxable income as does not exceed $25,000, plus
"(ii} 22 percent of so much of the taxable income as exceeds $25,000.

"(2) Six-month application of general rule.--,

"(A} Calendar year taxpayers.--Notwithstanding the provisions of paragraph (1), in the case of a taxpayer who
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has as his taxable year the calendar year 1976, the normal tax for such taxable year is equal to the sum of--,

"(i) 21 percent of so much of the taxable income as does not exceed $25,000, plus

"(ii) 22 percent of so much of the taxable income as exceeds $25,000.

"(B) Fiscal year taxpayers.—Notwithstanding the provisions of paragraph (1), in the case of a taxpayer whose
taxable year is not the calender year, effective on Tuly 1, 1976, paragraph (1) shall cease to apply and the normal tax

shall be 22 percent.".

{b) Corporate Subtax.--Section 11{c) of such Code // 26 USC 11. // (relating to surtax) is amended to read as
follows:

"(c) Surtax.-,

"(1) General rule.--The surtax is 26 percent of the amount by which the taxable income exceeds the surtax
exemption for the taxable year.

"(2) Special rule for 1976 for calendar year taxpayers.--, Notwithstanding the provisions of paragraph (1), in the
case of a taxpayer who has as his taxable year the calendar year 1976, the surtax for such taxable year is--,

¥

* " "(A) 13 percent of the amount by which the taxable income exceeds the $25,000 surtax exemption (as in effect

under subsection (d)(2)) but does not exceed $50,000, plus
"(B) 26 percent of the amount by the which the taxﬁble income exceeds $50,000.".
(¢) Surtax Exemption.--Section 11(d) of such Code (relating to surtax exemption) is amended to read as follows:
"(d) Surtax Exempticn.—,

"(1) General rule.--For purposes of this subtitle, the surtax exemption for any taxable year is $50,000, except that,
with respect to a corporation to which section 1561 or 1564

/126 USC 1561, 1564. // (relating to surtax exemptions in case of certain controlled corporations) applies for the
taxable year, the surtax exemption for the taxable year is the amount determined under such section.

"(2) Six-month application of general rule.—Notwithstanding the provisions of paragraph (1)--, "(a) Calendar year
taxpayers.--In the case of a taxpayer who has as his taxable year the calendar year 1976, the provisions of paragraph
(1) shall be applied for such taxable year by substituting the amount ‘25,000 for the amount '$50,000" appearing
therein.

"(B) Fiscal year taxpayer.--In the case of a taxpayer whose taxable year is not the calendar year, effective on July

1, 1976, paragraph (1) shall be applied by substituting the amount '$25,000" for the amount '50,000" appearing
therein, and such substitution shall be treated, for purposes of section 21, as a change in a rate of tax.".

(d) Technical and Confforming Changes.--,

(1) Section 1561(a) (1) of such Code (relating to limitations on certain multiple tax benefits in the case of certain
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controlled corporations) as such section is in effect for taxable years ending after December 31, 1975, is amended by
striking out "$25,000". Section 962(c) of such Code

/126 USC 962. // (relating to surtax exemption for individuals electing to be subject to tax at corporate rates) as such
section is in effect for taxable years ending after December 31, 1975, is amended by striking out "25,000" and
inserting in lien thereof "the surtax exemption”.

(2) Section 2 1(f) of such Code

/126 USC 21. // (relating to increase in surtax exemptions) is amended--,

(A) by striking out " Increase” in the caption and inserting "Change” in lieu thereof, and

(B) by inserting after "Tax Reduction Act of 1975" the following: "and the change made by section 3(c) of the
Revenue Adjustment Act of 1975",

(e) // 26 USC 11 note. // Effective Dates.--The amendments made by subsections (b), (c), and (d) apply to taxable
years beginning after December 31, 1975, The amendment made by subsection (c) seases to apply for taxable years
beginning after December 31, 1976.

SEC. 5. WITHHOLDING; ESTIMATED TAX PAYMENTS.

{a) Withholding.--,

{1) In general.--Section 3402(a) of the Internal Revenue Code of 1954

/1 26 USC 3402. // {relating to income tax collected at source), as amended by section 205 of the Tax Reduction Act
of 1975, is amended by inserting after the second sentence thereof the following: "The tables so prescribed with
respect to wages paid after December 31, 1975, and before July 1, 1976, shall be the same as the tables prescribed
under this subsection which were in effect on December 10, 1975.",

(2) Technical amendment.—-Section 209(c) of the Tax reduction Act of 1975
/1 26 USC 3420 note. // is amended by striking out "January 1, 1976" and inserting in lieu thereof "July 1, 1976".

(b) Estimated Tax Payments by Individuals.—Section 6153 of such Code // 26 USC 6153. // (relating to installmemt
payments of estimated income tax by individuals) is amended by adding at the end thereof the following new
subsection:

"(g) Six-Month Application of Revenue Adjustment Act of 1975 Changes.--In the case of a taxpayer who has as his
taxable year the calender year 1976, the amount of any installment the payment of which is required to be made after
December 31, 1975, and before July 1, 1976, may be computed without regard to section 42(a) (2), 43(a) (2),
43(b)(2), 141(b)(2), or 141{c)(2).". // 26 USC 42,43, 141. //

(c) Estimated Tax Payments by Corporations.--Section 6154 of such Code # 26 USC 6154. // (relating to
installment payments of estimated income tax by corporations) is amended by adding at the end thereof the

following new subsection:

"(h) Six-Month Application of Revenue Adjustment Act of 1975 Changes.--In the case of a corporation which has
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as its taxable year the calendar year 1976, the amount of any installment the payment of which is required to be
made after December 31, 1975, and before July 1, 1976, may be computed without regard to sections 11(b)(2), 11(c)
(2),and 11(d) (2).". /26 USC 11. ¥

SEC. 6. ROLLING STOCK.

(a) Exclusion From Income.--Section 883(a) of the Internal Revenue Code of 1954 // 26 USC 883. // is hereby
amended by adding at the end thereof the following new paragraph:

"(3) Railroad rolling stock of foreign corporaitons.-- Earnings derived from payments by a common carrier for the
use on a temporary basis (not expected to exceed a total of 90 days in any taxable year) of railroad tolling stock
ownered by a corporation of a foreign country which grants an equivalent exemption to corporations organized in
the United States."

(b) /7 26 USC 883 note. // Effective Date.--The amendment made by this section shall apply to payments made after
November 18, 1974.

SEC. 7. CERTAIN IRRIGATION FACILITIES.
(2) In General.--Section 103 of the Internal Revenue Code of 1954 // 26 USC 103. // (telating to interest on certain

governmental obligations) is amended by redesignating subsection (e) as subsection (f) and by inserting after
subsection (d) the following new subsection:

"(e) Certain Irrigation Dams.-- A dam for the firnishing of water for irrigation purposesgih]ch has:; ';ubordmate uge
iff~cofifiettioni With “the Tgeneration” of :éleciric’ enetgy. by - wateF shall be treated as meeting the requirements of
subsection (¢) (4) (G) if--,

"(1) substantially all of the stored water is contractually availalbe for release from such dam for irrigation purposes,
and

"(2) the water so released is available on reasonable demand to members of the general public.".

(b) // 26 USC 103 note. // Effective Date.--The amendments made by this section shall apply to obligations issued
after the date of the enactment of this Act.

LEGISLATIVE HISTORY:
HOUSE REPORT NO, 94--531 (Comm. on Ways and Means). SENATE REPORT No. 94—570 (Comm. on
Finance).

CONGRESSIONAL RECORD, Vol. 121, (1975):

Oct. 6, considered and passed House. Dec. 19, condisered and passed Senate, amended; House concurred in Senate
amendment with an amendment; Senate concurred in House amendment.

Approved December 23, 1975.
PL 94-164, 1975 HR 9968

END OF DOCUMENT
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"TUNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF RECLAMATION

603 Post 0ffice Building
Portland, Oregon

March 12, 1940,

MFHORARDUM for the Commissionsr,
Concerning the providions of the contracts between the United
States and the Idaho Power Company, the conditions which

led to the contracts in question, and the purposes which
have besn accomplighed by the contrzets.

The Government has three power plants in comnection with its.
reclamatlion projects in Tdaho. A1l of the power plants were con-
structed for reclamation purpeses, and in so fer ag there haz been

any power production for commercial purposes it bas been merely

incidemtal to the main purpose of reclaiming the arid lands wder
the reclamation act.
The largest of the 3 govermment power plants in Idaho is the
Minidoka
Power  one at the ¥inidoka Dam, in connection with the Minidoka reclamation
Hlant project. Tt hea a gensrating capacity of about 10,000 kilowatts.
fhis plant has been enlarged several times, and another unit
is mow in process of construction. The demands for power for irri-
gation pumping on the Minidoka project —- mainly in the Burley
Irrigation District —- have grown to such en extent that the irri-
gation pumping requirements alone now reguire all, snd at some
times more power then is availeble from tha total capacity of the
Binidoke plant, thus leeving no firm power at sll from the Minddoka
C
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_pla.nt for the purpose of carrying on the extensive commercisal
power business which has been develoved om the Minidoka project.
However, the commercisl power business, which is guite profitabls,
bag been preserved and is now being cerried on by mesns of the

contracts hereafter mentioned,

The second power plant constructed in Idaho is the amall
plant on the Boise River at the govermment diversion dam, 2 few
milag above the city of Boise. This piant wee designad to have:
a capacity of about 18)0 kilowatts, but the capscity bas at times
been reduced by a silting-up of the river below the dam and is
often reduced by lack of sufficient water to opsrate the plant to
full capecity. This plant wae constructed ‘as e meens of providing
congtruction powar to be Vused in the construction of the Arrarrock
Dam. A transmission lins was consiructed between the power plant
at ths diversion dam end the Arrowrock Dam, and the plant is con-
pidered to have paid for itself in furpighking power for constrﬁction
purposes, it being chesper and better for that purposs than any other
means of vroviding the necessary comstruction power. The Boise o
Diversion Plant is not operated in the winter time, becsuse it is
necesgsary to store the winter flow of the Boise River for irriga~
tion purposes. The pla.n'i; is operated intermittently during the
irrigation season whensver there ies sufficient demand for power to
justify the expense of opsration. The expense of opereting this

small plant of 1800 killowatis capacity is twice as much per kilowmatt
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as the expense of operating the Black Camyon plant, which has a

capacity of 8,000 kilowetis. For this reason ths Boise nlant is
held in resserve most of the time as a ghandby plant, and is put
into operation only when there is a greater demand for power than

cen be supplied from the Black Cenyon plant.

The Black Canyon power plant is located on the Payetts River
at the Bleck Canyon Dam, about 6 miles sbove tha town of Fmmett.
It has a capacity of &,000 kilowatts. It wag constructed under
a special provision in the Act of Congress of Jume 5, 192% (%3

Stat. 416}, one of the provisions in this appropriation act

readings

"Provided further, That no part of the money appro-
pristed mder this paragraph shall be ezpended for the
development of elesctric power umtil ithe Secretary of the
Interior shall have secured, subject to the nesds of the
Boise projeet, e contract with the Gem Irrigation Dis-
trict, providing for the purchage by thet distriet, for a
periocd Vo be determined by the Secretary of the Interior,
of the electric power nscessary for the irrigation of the
lends of said district: And provided further, That the
rates in such contract shell be sufficient to incilude in-
terest at five per centum per anmm on the cost of such
powsr development plus a reasoneble demreciztion on the
power plant, as found by the Secretary of the Interior,
and that the contrsct shall provide that befores delivery
of power in any season the district shall furmish secwrity
satisfactory to the Secretary of the Interior to insure
payment o the Government of the power charges for such
season, # ¥ # ¥

The immedizte purpose of the comstruction of the Black
Cenyon power plant was to save the Gem Irrigation District, which
hed been settled and highly improved but which was finding it

imposgible to meet the power charges of the Idaho Powsr (ompany




Coatract
Feb.5,1
(T1r-213)

on accownt of the very high pumping 1ift in copnection with the
Irrigation of the lands in the district. That is » it was intended
that the power from the Black Canyon piant would be used in the
Gem district until sucﬁ time ag gravity water might bscome avail~
able from the Owyhee Reservoir, and that theresfter 'l;he: Black
Canyon plant would be available for pumping weter in the Black
Canyon or Payette divisioh of the Boiss project » parts of which
are under pwmping 1ift.

The Act of Congrass under which the Black Canyon plant was N
built required that the contract with the Gem district ehould pro-
vide for a sufficient payment %o provide 5% interest on the moﬁay
invested in the power plant and a reasonable depreciation on the
plant and trensmission facilities, and swush additional smount as
mj.gh‘b bas required for opermtion and maintenence of ths plant and
the transmission lines. The proper deprecistion to be collected
in connection with the contract in gquestion was determined to be

33% on the power plant and 5% on the transmission lines. The

Government constructed only a short trensmission line from the
power plent (about 6 miles in length) extending from the Black
Canyon powsr plant down to = point near the town of Emmett,

where & cornection was made with the trensmission lines of the

Idaho Power Company.
For the purpose of saving the heavy coet which wouwld have

been necessary in conmstructing, operating and maintaining g
trensmission line from Frmett to the pumping plants of ths
Genn Irrigation District, and also for the purpose of securim

i
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from the Idaho Power Company standby service at times when the
governman't 's plant might not be able to furnish the required
amount of power, the Govermment entered into the firstl contract
with the Idaho Power Company in connection with the Black Canyon
power plant. Under this contract (3-party contract of February 5,
1925 with the Company and the District) the Governme:;t traded ths
winter power produced at the Black Canyon plant to the Compeny for
transmission service, which the Company agreed to furnish without
charge except the payment in power as ;.Jrovided for in the contract.
In addition to Iuwnishing trsnsmisgion service, the contract
; provided thet the Compeny would 2llow the District the free use of
C ‘ one of the Company's idle plants whwenever where might be a shortzge
) in the amowmt of power availasble from the Black Canyon pl;'a.nt, the
District 40 pr;y hhe cost of operating end sinteining the Commeny's
vlant which might be out into use for that cwrnose. This provision
in the centrect wroved %c be one of yery great importsnce to the
Gesa District, co Irrortomt ithat -rithout this g:rvice the Distriet
could not have swrvived during the cycle of low ~ater JeaTs.
Fren the Sime thet the fivst Bleck Canyon contract was made
with the Idaho Power Company dovn until 193%, the Compmay xd &
surplus of generating capacity ~nd slwaye, or mnearly always, had

one or two 1dls olante which couwld he talben over by the Disirict
to furnlsh emergency nower when the water in the Payette River =as

too low to »un the Black Canyon plant to full espacity. The

plants which were ususlly idle were the plant on the :izlad Jiver




in the Hagerman Valley and the one =t Eorseshoe Bend on the

Peyette River. Beginning shortly after he time that the first
contracy was mede with the Idaho Power Compzny there was a cycle
of wmuswally low water yesrs on nearly all of the Idaho streams,
and neerly every year for a rumber of yeare, extending down untll
ebout 1935, the natwral flow of tha I_’_aqeﬂ;te River dropped off in
the late aumer to such en extent that there wes little moré water
avalleble than that required to operaue the d¢rect—connected PR~
ing plant which mmns water into ths Horth Side Cansl of tne: Eﬁett
Irrigation Uistrict, and the Black Canyon vlant was sntirsly
incapable of furnishing the amount of power reculred for pumping
in the Gem Irrigation District. Under these conditions the Gem
district ‘took over the operstion of one of the Compeny's plants
each low water yesr and during the latter half of the irrigetion
geason gecured its power mainly from the plant of the Idaho Power
Company. This was a life saver for the District, and the Digtrict
could not have survived es a going concern during such years without
this sssistance from the Company‘'s plante.

Under the terms of the contract, the District was required to
pay ths cost of operating the Company's plant dwring the time that
the plant was used to furnish power fer the District, bub umder
the Ideho steatube taxes are rebated to the Company on zny power
plant capacity used in Purnishing power for irrigavion pumping,
vrovided the Compeny vasses onm to the irrigetion district or irri-

gation custamer the full benefit of such tax rebete. In this |
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of ths District in providing power when the Black Canyon plant

instance the tax rebate which was passed on to the Gem District
was ample to cover the charges which would otherwise Heve been
required for operation and maintensnce of the company plant used
by the District, so that the District received the benefit of the
compary plant for this purpose without any cost whatever.

So the two main considerations furnisked by the Company in
payment for the winter power furnished the Compeny from the Bleck
Canyon plent consisted of, first, the furnishing of ‘ransmiesicon
service over the company's lines in transmitting the -irrigation—
geagon powsr from Emmett to ths pumps of the Gem District, which
service was later extended to the pumping plents of the other
Owyhee project districts, and, second, the furnishing free of
cost of one of the comp&ny_'s otherwlse didle plants for the use

was wnable to furnish the regquired amowmt.

Thers wag also in thls contract a provigion which required
the Compeny to pay $600 a month to the Govermment to cover the
cost of operating the Black Canyon plant during the winter monthe
whe;_'l the Govermment otherwlse would not have operated the plant.

The Government preferred to operate the plent and require the

Company to pey the cost of operation, rether than o allow the

Company to operate the plant at its own expense, and that wes

the sole purpose of the $600 a month payment inm the winter months,
There heve been some misstzbements made by some parities, sspecislly
gome of “hose conducting litigation with the Secretary, to the

of fect that the $600 per month was the sole congideration paid B¢

e b e e
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by the Power Company for the winter power whichk it seoured from
the Black Canyon plant, end, based upon that erroneous a@positioﬁ,
there was an absurd statement as to the low rate paid by the Company.
These migstatements have now been fully exploded by the findings of
the court, made in the case of Burley Irrigation District v. Ickes,
from which I will guwte later. The $600 per month during the winter
was merely the contribution of the Company toward the operation and
maintenance of the plant snd was not the consideration for the
power furnished to the Company from that plant in the winter, much
consgideration being (as stated above) the transmission service
furnished by the Company end the free use of one or more of the
company plants to furnish power to the Gem District when the Black
Canyon plant was incapable of supplying the needs of the District.
Tnder the contract of October 1, 193%, the conmtract of
Contract
Oc'b.1,12§11- February 5, 1925 was continued in effect with some importent
Tr-80L modifications which incluied, among other things, the agresment

on the part of the Power Company to fiwmish on the fﬂinidoica project
a1l the power needed on that project d;aring the non—irrigatioﬁ
season up to 10,000 kilowatts,‘ that is all the power needed in
excess of the emount generated at the Minidoke plant, tlms'
enabling us to close the Minidoka power plant down to a point
where it used only the water which would have to be released
to supply lower rights for domestic water and stock weter. In
other words, under the contract of October 1, 1934 the Company
i1 affect transmits the winter power from the Black Cenyen plant

to the Minidoks project — or you might sy furnishes exchange
-8
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power on the Minldoke project for the wimter power from the

Black Canyon plani which the Company had vreviously received
a8 conslderation for transmission service -— but contimmes to
furnish transmission service also.

The power demands on the Compeny's system have now ETOwh,
to such an extent that the Company does not have any idle plants
during the peak demand in the irrigation semson, nor does it have
eny idle capacity, as a general rule, in the fall and winter. But
in the meantime the completion of the Owyhee ressrvoir and the
eanal system and tunnels leading t0 the Gem District have made
gravity water available, and the comstruction of the “eadwood
Reservoir has tended to hold up the late flow of the Payette River.
So thet it is no longer necessary ito rely on the Company for standby
gervice in the summer to serve the Gem district and other districts
of the Usyhes projsct.

So under the present contract arrangsment, a2s it now applies
in comnsctien with the Black Canyon plant and the Gem district

and other irrigation districts of the Owyhee project, the Company

furnishes transmisslon service in the gummer without cherge for
such transmission service, and exchanges power deliversd by the
Company on the ¥iniaoks prc;ject for +the winter power received by
the Company from the Blzck Canyon vlant. The Company, bowever,
recelves some surplus power on some occsslons intermititently
when there may be a swplus availeble from the Black Camyon plant

snd finds it benefielal to have the Black Canyon plant on the

wegtern end of the Compeny!s system 23 a stsbilizer, the Company



heving a heavy demand for power on the western end of 1ts systen
and very little generating capacity on that end of its system.
In other words, it 1s mutuslly advantageous to the Company =nd
to the Government to trade Bleck Camyon wintsr power , delivered
by the Government near Emmett, for winter power delivered hy -
the Company on the Minidoka project.

In connecticn with the contract of October 1, 192U between -

the United Btates and the Company, the Company also agreed to

furnigh and does furnish free of charge to the Goverment.a.-. ... .. .

total of 7,500 kilowatts of irrigation-sesson power on the
Hinidoka project, or so much thereof as may be needed on that
project, 3,500 kilowatts of the totael being breakdown power
only but 4,000 k.ilor;vatts thereof being firm power. This addi-
tional summer or jrrigation-sesson power comes to the United
States absolutely free of charge and has saved the Govermmsnt
the expense of building another power plant, which would probebly
involve & cost of szbout & million dollers, and also saves the
Government the expense of transmitting the power from the site
of the proprésed govermment plant at American Falls to the
Minidoks project, and has ths additlonal advaniage over a
government-cwned plant in 't%ha't. the power is furnished free

of any charge for deprecistion or operation and meintenance,
while if the Goverrment hed constructed its own plant 1t would
not only have hed to pay the cost of comstructing the plant

(perhaps & million dollars) but would also have had to pay
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the cost of operating and meinteining the plant and the trams~
mission system, all of which is saved under the contract above

referred ‘o,
The conditions which led wp %o the making of the contract

of October 1, 1934, end the benefits derived fram thet contrect

have been quite fully set out in the findings of fact ss msde

by the cowrt (Judge O'Domoghus) in the case of Burley Trrigation

District v, Ickes, in the United States District Court for the
Digtrict of Columbis, Ifrom which I quote as follows: - -

The Minidoks Project is composed of end includes
seven divisions known ag follows:

1. The Jackson Leke Divisionj

2, The Americen Falls Reservoir Division, which
furniehss stored water dirvectly or indirectly for the
Irrigation of about 90 percent of the million acres of
land which are irrigatad from the Sneke River in
southern Idahoj

3. The Graviiy Divigionm, irrigatel for the most
part by gravity. The irrigeble lands of this Division
are now included in the Minldoka Trrigation District;

4, The Pumping Division or South Side Pumping
Division, the irrigeble lands of which are mostly high
lands and must be irrigeted by pumoing water wp to their
level, These lanis gre sbout 46,000 acres znd are now
included in the Burley Trripation Districti;

5. The Gooding Division;

6. The Horth Side Pumping Division, for which stor-
age worka have been constructed but which is unmdeveloped

to the extent that the canals have not yet been constructed;
7+ The Commercizl Power Division, to which charges were

made for power generating units, transmission lines, trens-

© formers, substetions and other elecirical works used In the

generetion and distribution of swplus electric power for

commercizl purposes including electrical heating, lighting

end genernl power purposes.

The principel structures and physicel featuwres ol
the satd Minidoke Project include the Jackson Ieke Dam
end Jackson Leke feservoir located in Wyoming near the
boundary of the Yellowstons HNational Park about 250 miles
upstreanm from the Finidoka Project, which regervolr has e

11~
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storage capacity of aboui 850,000 acre-feet, the American

Falls Dem and Feservoir with storage capacity of approximately
1,700,000 acre-fest, Lake Balcott Beservoir, located immedi-
avely above the Minidoks Dam znd being the backwater formed by tke
said dam, with a capacity of sbowt 100,000 acre~fset, the
¥ipidoks Dem and spillway, the cenals and headworks supplying
the Gravity Yivision of the Minidoka froject and Pumping Divi-
sion thereof, Lhe power plant and penstocks at the Minidoks Dem
and its six generating umits with rated capacity of 10,000
kilowatts and the transmission 1ines, substations, tT&nsformers
and othser elsctrical works in connection therewlth and the
canal sgystem for the Gooding division. The Minidoks Dam serves
the triple pwypose of a diversion dam, a storage dam and a
power dam. The Binldoks power plant is incorporated in end
forms a pert of the Minidoka Dam, the dam forms one of the walls
of the power plant and the penstocks for the power development
serve also as outlet works for the reservoir. '

The power generated by the Minldoke power plant is used
primarily for pumping irrigation water to lande at high levelg,
most of which are in the Burley Uistrict South Side Pumping
Division, as well as for drainage pumping. Such power as is
available from the plant after those uses are satisfied has

been used to supply, in so far as it could, the commercial
( _ power demands on the Minidoka Project and in towns adjacent
- thereto.

The said Minidoks power plant and the Minidoka Dam with
which the same is comnected and the related works in connection
therewith were congtructed by the United States on public land
of the United States umder authority of the said Reclamation
“aw and were paid for by the United States with fumds from the
special furd set aside and designated as the Reclamation Fund,
to be reimbursed as provided in the said feclametion lew, and
that the same have been operated, mainbsined and epntrolled
by the Unlted States ever since the comstruciion thereof, the
cost of operation and maintensnce, however, being reimbursed
to the United States by the water users (or the district in
which their lands are located) and in part out of the grosas
receipts from sale of pawer. .

All of the lrrigation works constructed by the Tnited
States in comnection with the verious divisions of the said
winidoka Project were constructed under the provisions of
the gaid Reclamation Law.

The Gravity Division of the Minidoka Project has rights
in snd recelves stored water from the American Fslls Reservolr
gnd constitutss a part of the totel of abows 900,000 acres of

- . irrigated lend which receives watsr from the fmerican Fails

Regervoir directly or indirectly.
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About 300,000 acre-feet of the gtorage cepacity of
Americen Falls fegervoir has been constructed for and is being
reserved for use on the proposed North Side Pumping Division
of the Minidoke Project but is being leased temporerily pending
the construction of the canel sysiem for that division. During
the yeer 1935, the Burley Irrigation District shered in such
leased capacity to the extent of 50,000 acre-feet of capacity
and enjoyed the benefit of the improved water supply made avail-
able for storage in the reservoir under the water conservation
plan put into effect by the Secretery of the Interior in comnec—
tion with the contract of VYetober 1, 1934, with the Idsho Power
Company, although by reason of water shortage it was impossible,
even with the comservation plan in sffect, to deliver water to
the full extent of the leased capacity. Since the year 1935
the Burley irrigetion District bas had no lease of space in the
Americen Falls Reservoir and hasg not used zny of the.water. ..
stored therein except on an exchsnge basis with parties lo-
cated above the reservoir who owned rights in the reserveir.

The tranamission lines and transformers in comnection
with the said Minidoks power plant and those used in the dis-
tyibution and trensmission of power therefrom were also con-
structed by the United States under the Reclamation lew and peid for
owt of the said Reclamation Fumd, and all irrigetion and power works
in connsction with the project were consiructed either on public
lands of the Tnited States or on lands or rights of way purchased
by the United States for that purpose.

The works referred to as ths commercial powsr distribution
system of ths Minidoka Project, inmcluding most of the trensmission
lines and transformers in commsction with the said project, consist
in the mein of certain origimel -transmission and transformer works
which were cherged on the books to e separate division or accomtb
Imown as the Commerciml Power Divigion of the Minidoka Project
and wers not charged to the Burley Irrigation District or the

" 1ands of the South Side Pumping Division bubt to another division

of the Binidoks Project known a8 the Commercial Power Division and
also comsist of certain transformer and transmission works, sub-
gtations and interconnection works constructed at a later date,

in pert constructed and charged in ths same wey in the same

mamner as the original works end in part provided for from

receipts secured from power distributed throuch the original

works. That part of the power system not cherged to the Commerecial
Power Divisien was charged to and is to be repaid by +the water users
or the digtricts which include their lands.

Gertain minor works, or Mtransferred" works, such as laterals,
subleterals and pumping substations are now haing operated and
mainbained by the Minidoks Irrigation District and the Burley
Trrigstion District,respectively, under contracts later mede with
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the United States. Bubt all the major irrigation and power
works, or "reserved" works, which include all the works in
connection with the various divisions of the &inidoka Project
except the transferred works,have ever since their construction
been operated, maintained end controlled by the Tited Etates.
Those reserved works include all damg, reservolrs, power plants
and power distribution facilitiées. The right of the Thited
States to overate, maintain and control the reserved works is
recognized In the contract of March 15, 1926, between the United
States and the Bmrley Irrigation District. The trensferred worlks
ere of much less importance and of much less value then the
regervaed works.

The lands of the Sneke River Vellsy, including the lands
of the various divisions of the Minidoka ProJect and the entire
900,000 acres which receive water dirsctly or imdirectly from
the American Falls Fegervoir are in their natural condition arid
ani incapable of producing egricultural crops without -irrigation
but are frudtful and productive when irrigated.

Tha average snmual rainfall for the irrigated portion of
the Sneke River Valley in southern Idaho varies from about eight
inches per year to 12 inches per year. In thely natural comdition
the gald lands were covered with sagebrush end other zimilsr
desert plants. Irrigation Farming is the fimdamental industry
of pouthern Idsho in general and the Snzke River ¥Yalley and
sinidoka froject in particulsr end the Snake River is the main
source of the water supply for such irvrigation farming. The
entire commumity, both the wban commmity and the rural
community, and ths entire economic life and civilization of the
region is dependent directly or indirectly wupon irrigation water
for ths produciion of crops. On the #inidoks Project the average
gize of the ferm units is about 50 ~cres for sach unit. Each
unlt. on the average sugports tvo familiss on the project, one
located on the farm and one located in one of the towns, near
or on the nroject, the town populetion in the rorojsct towns baing
goororinately the sams es the nopulsiicn residiing on the farms,
so that on the averzge each 5 scres of pwoject lainds supoorts
one family on the project directly or indirectly.

The principal crops are potatoes, sugar beets, hay, grain
and beans. Dwring the spring months up to and including a part of
the month of June there is usually sufficient flood water in
the Smake River from meliing snows in the mowntains and other
natural sources of swply to provide the reguired water swply
for irrigetion purposes, but during the last half of the irrige-
tion season the farms of the Smake River Valley in general,
incluzing those on the various divisions of the #inidoka Project,
ere dependent largely, and, in the case of the H¥inidoks Froject,
pmainly on the stored water from the various reservoirs which have
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been constructed by the United States on Snake River as
portions or divisions of the Minidoka Project. The most
valuabls crops per acre are the potatoes, suger beets and
bsans for which water in the leter part of the irrigation
gseason 1s particulerly necessary. In very dry years, when
the snowfall is limited, it has been necessary to stark using
storage water as early as April or May, thereby reducing the
amount of stored water evailable for the later part of the
1rrigation seagon.

There h=s been in recent years an inersase to a greast
extent in crops for which late water is essential, The in-
crease in irrigation acreege in Fyoming in recent years has
tended to reduce the amount of water reaching the Idaho
P4ate line from the Snake River and, iogether with zome in-
creased Iryigation {rom Spake River in and the incress-
ing Ilmportance and area of cropg of more vslue per acre
particularly dependent on late water, has largely incressed
the demand aend meed for irrigation water from Snske River,
pariicularly during the last half of ths irrigation season
when matwing crops especlally need water., OSerious water
shorteges occwrred in Snake River Valley from 1931 to 193%,
inelusive, and a particuleriy severe ghoritege occurred diming
the year 1934, The year 1935 was also a year of low mater,
‘he stream flow had been below normal for a series of years
and the ground water was drained to low levels.

The said weter shortsges were dus in part to the facth
that the stream flow was much below normal during the S5-year
pericd above referred to and in part to the increased water
requlrements sbove referred to end in part to diversions in
Wyoming on the tribubaries of Snske River for additiomal
lends recently brought under irrigation in that State.

Severe crop losses occurred throughout the Snske River
Valley in genersl during the 5-year period fram 1931 to 1935
and the said losses were especially severe during the year
1934 on account of water shortege and the failure of the
smerican Falls Beserveir to £ill to full capacity during the
years above referred to. Une of the causes which directly
contributed to the failiume of the American Falls Beservoir to
fill during the years from 1929 to 1935, inclusive, and the
resgulting water shorteges wag the use of lerge amounts of
the winter flow water of Snake River in the operation of %
power plant at the Minidoks Dam. The Miridoka Dam and power
plant are located below ths American Fallks Reservolr. There
is no reservoir below the power plant in which water can be -

gtored or conserved after 1t has baen used in developing
power at the power plant.
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The water used for power development at Minidoka powsr plant

in the winter time, except for a small part thereof taken out
below for domestlic and municipal purposes, flows on down the
Sneke River and ultimately resches the Pacific Ocean and is
wasted so fzr as ivrigation is concsrned., The zmowmnt of water
ammuelly thus wasted for irrigation use formerly by the discharge
of water, not wtherwise required to be turned downstream, to
operate the Minidoke Power plant during the nonirrigation season
was over 25,000 acre~feet, or about enough to irrigste &1l the
lends in the South Side Pumping Division of the Burley Irrigation
Digtrict, Such waste of water is inimical to the imperative need
for preservation of irrigation in the Snake River Valley.

For the purpose of conserving water and preventing as far
as possible the repetiiion of the dimastrous water shortages of
the preceding four ysars and aleo for the purpose of bringing to
the ¥inidoka Project an additional supply of power to mset the
constantly increasing power demands on that project the Beécistery = |
of the Interior entered into a contract with the Idaho Power
Company, wnder which the company agreed to deliver to the
Hinidoka Project during the irrigation season such amount of
power as might be needed thereon up to 7,500 kilowatts of which
3,500 kilowatts were to be breakdown power only and %,000 kilo-
watts firm power, the term "breakdown powsr® being used to de-
scribe power to be fuwrnished in case of temporary emergencies
due to breskdown in mechinery or equipment or similar causes
and the term "firm power" belng used to degignmte power to be
availeble as needed to supply the ordinary demsnds of the
Binidoka Project business dwring the irrigation season, that is,
to supply the excese demand on the said project over and above’
the amownh availeble from the Minidoka power plant. It aleo
agreed to furnish such nonirrigation sgeason power uwp to 10,000 .
kilowatts as might he required onthe Minidoka Project durlng the
nonirrigation season. That in cons¥deration of or in exchange
for the power agreed to be fwrnished by the Idaho Power Company
the United States agreed to forego during the term of the con-
tract its right to build a proposed power plant of its own at
American Falls and to extend to run concurrently with the contract
in guestion for a term of 25 ysars, unless socner terminated by
the United States, a contract under which the power developed at
the Govermment!s Black Canmyon Power Plant, located on the Payestte
River in western Idaho (a vlant comstructed under the Reclamation
Act in connectlon with the Boise Project),was delivered to the
power comparny, the said transaction constituting In effect an
excharnge of power between the Govermment and the company under
which the company took the Black Canyon power from the Govern—
ment's plant near Emmedt, Idaho, and in exchange therefor de-
livered power %o the Minidoks Project, both during the winter
peagon and the summer denson.

Tha winter power secured from the Idaho Power Compamy 3
exchange for the Black Canyon vower maede it possible to per
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tially close down the Minidoka power plant during the winter

and reduce the use or demand for winter watsr at said plant

to the amount which must in any event go by to supply domestic
and mmicipal and other uses below. Ths summer or irrigation
season power secured from outside somrces by means of thisg
exchange made it possible to preserve and continue the com-
mercial power business on the Minidoks Project which would
otherwise have been entirely lost, mxcept the unprofitable
heating business. The rapidly growing demsnds for power for
irrigation puming, mainly for the lands included in the

Burley District, had by the beginming of the year 1935 reached

a point which absorbed the entire power output and emtire power
capacity of the Minidoka power plant during the summer and left
no surplus power whatever available from that source during the
pesk of the irrigation season to carry on the growing commercial,
domestic and industrisl power business of the MiTIdOKa P+ojedt. ™ -

No successful commercial power business could have been
carried on during the year 1935 or any of the succeeding years
without the power brought in trom outside sources and delivered
to the Minidoka Project by the Idsho Power Company, for the
reagon that & successful power business requlres a year~rowd
power swply and such business cannct be msintained at =11 if
there are long perlods or semsons when no power is available.

The surplus power available from the Minidoka power plant sloms
during the winter season would be useble only for house heating
purposes for which it was sold at a price of about two mills per
kilowatt hour, the said price bsing less than onse~-fifth as

much as the average price secured per kilowstt hour for power used
for general lighting, domestic, commercial and mamifacturing
purposes. thout the power which wes brought to the Minidoka
Project by the Ldaho Power Company in exchange for the power from ths
Government's Black Canyon vower plant, the zmount which could

have been gecursd from the sale of such surplus power as might be
available from the ¥inidoke plant during the nonirrigation sesson
for heating purposes would have produced no net profit at all,
because the low price applicable to such power for heating purposes
would scarcely pey the cost of operating the power plant, and

this would havs been trus even if the Secretary had continued to
waste the winter flow of Snake River through the Minidoks power
plant. Soch wastage of the winter flow of Snske River through

the power plant for the production of power useful only far
heeiing purposes would have sacrificed the paramownt interest

of the entire commmity by depleting the supply of availsble
storags weter for irrigation purposea and preventing the {illing
of the storage reservoirs, and would heve aveilsd nothing in msin-
taining or securing any profiteble commercial power business, owing

to the fact that the limited capacity of ths power plant was cou-
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pletely absorbed during the irrigation season in the furnishing
of the power necessary to operate the irrigation pumps, thus
leaving no power availeble from the Minidoka power plant to carry
on a comercisl or domesgtic power business in the irrigztion
season, ard that wltheut a dependebls supply of power through
the entire year no swecessful or profitable power business

could be carried on.

The plan adopted by the Secretary of the Interior, and put
into effect through the ssid contract of October 1, 1934, with
the Idaho Power Compeny, resulted in the seving for irrigation
mirpoaeg during 1935 of zbout 250,000 acre-feet of water, which
would otherwlse have gone to waste into the Pacific Ocean. In
the year 19325 and each year thersafber it also resulted in
saving and preserving the profitable commerclel power business
on the ¥inidokae Project, which would otherwise have been lost
through lack of z dependable souwrce of power diwing the irriga-
tion seascn. ' '

The operations .umder the ssid contract during the year
1935 and subsequent years resulted, in effect, in giving the
United States and the Minidoka Praject the free use of the
power company's transmission system in tranemitting power from
the Black Csnyon power plant to the Minidoka Project or provid-
ing exchenge power in lieu of the power furnished from the said
Black Canyon plant. No direct powsr comnmection exists between
the Black Cenyon vower plant and the Minidoka Project.

Helther ths Burley Irrigation District nor ite land owners
now have, or have ever had, any interest whatever, or shadow of
right whatever, either legal or equitabls, in the Black Canyon
power plant of the United States or in the power plants of the
I3aho Power Company or in the transmission linss of the Idaho
Power Company, nor have they ever claimed such righte or interest,
and it 1s entirely immsterial so far as Burley Ilrrizetion Dis-
trict is concerned whether the power hrought in to the Minidoka
¥roject frem outside sources is regerded as derived from the
Black Cenyon plant by means of exchanges or is regarded as de—
rived from ths plants of the Tdaho Power Company.

There s a constantly growing demend for power on the
Minidcka Project, both during the irrigation season and ihe non-
irrigation season.

When the winber power demand on the Hinldoka Project reaches
ths voint which would rsguwire the use of the full decreed water
pcme;: right of 2700 sscond-feet during the nonirrigetion seazson,
the resulting waste of water for irrigation use, if such demand
wers swolied through the winter opsration of the Minidoka
plant, would amowmt to sbout 475,000 acre-feet. i
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To waste water dwring years of insufficient supply,
needed for irrigation use to £ill the American Fulls “sser-—
voir, for the purpose of producing winter nower at the Minidoka
power plant for heating purposes or other purposes would greatly
impedr the eificlency of the irrigation project, particularly
the fmerican Falls Heservoir division thersof and the other
divisiond of the said Minidoka Projsct which are dependent in
whole or in part upon the said reservoir for their water supply,
in that the seid reservoir would be useless in proportion that
it failed to fill, and that the resuliing lack of stored water
on the various divisions of the Minidoke Project dependent on
the said reservoir would result in serious water shorisges and
logs and destruction of crops, through lack of swfficient irriga-
tion water % mature the same, and would be in conflict with the
primary purposs of the Reclomation Act snd the provisions of the

act of Congress of April 16, 1906 (3L Stat. 116)w- on oo sovrme o o |

The inducements and conmsiderations which led up to and
induced the Idaho Power Company to assmme the obligation to
furnish the %,000 kilowatts cf firm irrigation semson power
and the nonirrigation season power wp to 10,000 kilowatts pro-
vided for in said contract of October 1, 1934, included the
following:

1. Thers had beoen a period of drought and insufficient
supply of water for irrigation in the Snake River Valley.

The power company served electricity to a good share of this
valley, beginning at Pocatello znd Blackfoot on the east and
on through to easiterm Oregon on the weat, with the exception
of that arem which is served by the Minidoka plant in the
Minldoka and Swrley irrigation areas. The company's revems
to a lerge sxzbent depends upon the successful irrigation of
the walley, since some 30 percent of the company's customers
are rursl and, in eddition, the businsss of the terrifory is
practically entirely dependent upon smccessful farming opera-
ticn. Therefore, the power company had a large interest in
water conservation.

2. There bhad been the discussion of a 74500 kilowatt power
generating wmit to be installed by the Federsl Govermment
through its Bureau of Reclammtion at American Falls. Had this
unit bsen instelled it would have, in some short water years,
used some of the water for which ths company hed alrsady in-
stelled goenerating equipment at ite American Fells plant; and
by supplying powsr to nearby farmers, especially for irrigation
pumping, would have also reducsd the numbsr of customers re-
ceiving power from the Idsho Power Company.

3. The power company desired to continue and extend the
pericd of the Black Canyon contract of April 10, 1930, wherely
st secured the winter kilowatt hours available from that plant,
g5 the company could make good use of that energy %n thg western
end of its initerconnected system. This contract of April 10 _
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1930, would have expired on April 15, 1934, by its own terms.

4. The United States agreed to permit the company to
uss through the company's power plant at American Falls far
the duration of the contract of October 1, 1934, such water
in addition to the company's webter as would be released from
American Falls feservoir. This use of weter is of substantial
benefit to ths Ideho Power Comvany.

The power from the Govermment's Black Canyon plant enters
the Idaho Power Company system ai Rmmett, Idaho, near the
western boundary of the State, and from that point is trans-
mltted elther direct or by the dlsnlecement method o the irri-
gation project served by the Burean of Reclamstion. The United
States Government owns and operates three power plants in
southern Idsho, all constructed as incldental %o reclamation
projects under the provisions of the Federal reclemation laws:
(1) the Minidoks power plant, which 1s directly involwed-in
this action, (2) the Black Canyon power plant, located on the
Payette River, constituting a part of the Boise Project, and
(3) the Boise Diversion power plant, located on the Boise
River, a short distance above the City o Bolse, and also
connected with the Boige Raclamation Project of the Federal
Govermernt. The Idaho Power Company has eight or 10 power
plants in gouthern Idaho, including Awerican Falls plant,
Shoshone Falls plant, ths Thousand Springs power plant, the
Upper Saelmon Falls power plant, the Lower Salmon Falls power
plant and the Malad power planbt. A1l of the above-nsmed
power plants of the Ideho Power Company and all of the
Government's power plants in southern Idsho are interconnected
by transmission lines constructed and owned by ths ITdaho Power

Company.

The conservetion plan put into effect by the Sscretery
of the Interior wmder the respective aforementioned contract
of October 1, 1934, and the contract of January 1, 1935,
mentloned below, was the only feasible plan to ensble the
conservation both of needed irrigeation water and of the
profitable power busineass. The feasglbility of any possible
plan for saving water depends almost entirely on the extent
to which the American Falls Reservoir could be filled. But
the fmerican Falls Reservoir could not be filled during years
of Insufficlent water supply sco long as needed irrlgation
water was being wasted for purposes of producing power in the
dinidoks power plant. The esgential factor in any weter con-
servetion plan, therefore, was the cessation of waste of
water, needed for irrigstion, in the opsration of the Ninidoks
power plant. Nor was there any other existing meang by which
additional power could be secured to serve the growing power
demands of the Minidoke Project and to permit the saving of the
winter flow of Snzke River, e=mcept by meens of power transmitteé:.
over the trensmigsion system of the Idaho Power Company. _




Ft is not fessible to construct another power wnit at
the Minjdoka Dam for summer power gemeration mless the winter
flow of Sneke River is strictly conserved in the American Falls

Keoservoir during the nonirrfgation season to provide an in-

treagsed mmmer flow at the Minidoka Dem, because withowt such
increased summer flow at the Minidoka Dem there would be a lack
of sufficlent water at times to operate the proposed additionsl
or seventh unit, and, furthsrmore, there was ho such mit
availgble in 193% or 1935 or at the present time.

The water conserved in the American Falls Regervolr imder
this conservation plan becomss available for the production of
guwer at the Minidoka power plant dwring the irrigation season.

urthermore, even though Congress bas appropriated funds aveil-
eble for the Inetallation of an additionsl generating wmit in
the Minidoks power plant, the installation of that or other
units is feasible only with the conservation of water. Without
some plan of congerving water during the winter, however, there
would, In low-water years, be insufficlent water to operate the
pregent Minidoka power plant to cavacity sven dwringy the irri.
gatlon season, although it is precisely at that time that most
electrical energy is nseded, both for pumping purposss zud to
maintain ths year-eround commercial power business.

For the purpose of securing a gusrantes of the payment of
the $50,000 per year found nacessary to be credited to the Black
Canyon power plant for the power secured from that source, &he
United Stetes, acting through the Secretary of the Interior,
entersd into the contract of Janusry 1, 1935, with the
Minidoka Irrigation District. -

Prior %o the time said combiract with the iinidoka Digtrict
was mede, that district contemplated ths securing tlrough its
own afforts of outside pogser to supply the power market in thet
district, which contemplated power if secured might have resulited
in the loss to the Minidoka power plant of thet part of the power
market within the Minidoke digtrict, and that an additlonsl
resson for such contract with the Minidoks District was to
eliminate such denger of loss of power market. Under mo con-
ditions could the emount of power agreed to be Tirnished te the
Minidoks Irrigation District under the contract of Jamuary 1,
1935, exceed the amount of power brought into the preject from
outside sources under the aforesald comiracts of October 1,
1934, and Jenuary 1, 1935, respectively. Accuratse and definite
measurements ars mede of these respective amowmts of vower ag
well &s of the amount generated at +the Minidoka power plant.

. The comservatlon plsn which was put into effsct by the
Pecretary of the Interdor imder the aforesaid contracts of the

United States of October 1, 1934 and Jamuery 1, 1935, with the
Tdahe Power Compeny and ‘the Hinmidoks Irrigation District, res-




pectively, resulted in numerous and jmportant benefits not
only to the United States, but slso to the farmers of the

gneke River Talley, to thz Minidoks Project, to the Idaho
ower Company, and to the Burley Ivrigation District.

Under date of March 12, 19360 the then duly authorized
and Acting Seeretary of the Interior of the Unites Stetes,
T. A. Walters, mede the findings of the Secretary of the
Interior as to net profits from the Black Canyon and Minidoka
?ower plantg through the seles of power on the Minidoka
roject and towns adjacent therete during the year 1935, as
set out in defendant's Exhibit No. 7 which wes admittad in
evidence axd is incorporated by reference hesrein and is mede
a part of these findings. .hese {indings constitube the first
and only findings and the first and only decision ever made by
any Secretary of the Interior as to the smoumt and division

of the nst profits derived from the operation of the Hinldoksa

power plant during the year 1935.

The dstermination of the net profits derived from the
operation of the Minidoka power plant during the year 1935 re-
guired the exercise of judgment and discretion on the part of
the Pecretary of the Interior and was not a ministeriel act.

That there was no sham or subterfuge employed by the
United States in the making of the aforementioned contracts
of OJctober 1, 1934, and Jamary 1, 1935, respectively. Ths
contract of April 10, 1930, with the Idaho Power Company
conld not have been verpstvally maintained as the basis of
contractu=l relatlons hetween the Idaho Power Uompeny and
the United States. The contract of October 1, 193} was a
gubstantially different contract from thst of April 10, 1930,
Furthsrmore, the need for comservation of irrigation water
was a resl one. Equally dire was the need for additionzl
power during the irrigation season to provide the power necss-
sary to supply both the pumping demands and the commarcial
power demands.

The Secretary of the Interior did not in smy way act
arbitrarily or resort to any subterfuge or sheam in his
determination of ths net profits derived Irom the operation
of said Minidoka power plant during the year 1935. He ected
in secord with = sound discretion and under the authority
vested in him both by law and by contrect. The amcunt crediied
to ths Black Canyon Eower plent was a proper and reasonzble
amount. The Burlsy dirrigation Digtrict has never been en—
titled to the profits derived from the sale of power from
gsoirce other than the ¥inidoks powsr plant. In his deter-
mination of net profits the Secretary of the Interlor wes not
oppressive to the Burley district, nor did he disregerd any
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bosaible rights of the Burley district in or +o the

Minidoka power plant or the water pasgging throogh that

plant. In determining the net profits fourd te hawe besn
derived during the ysar 1935 from the operation of +he
Minidoka plant, the Secretary of the Inpterior was expremely
generous to the Burley district in that he made no deduction
for depreciatior nor did he make any deductions for interest on
the Govermment's investment in the commercial power facilities.
Had deductions been mede for depreciation and interest in ar—
riving at net power profits, the net profits which could have
been credited to the Burley Irrigetion District would have been
greatly reduced. The act of the Secretary of the Interior in
meking his determinstion was also liberal and free fram oprres-.
aion or injustice toward the Burley district in that the
Minidoka power plant was credited with the major part of the
power wroilibs derived from power sales in the Minidoka Project

area anpd in sdjacent towns, although the mainstay of the power. . =

business and the only reliable source of power for carrying on
such wower business came from the Idsho Power Company in ex-—
chenge for the Black Canyon Powsr and the other considerations
above enumerated. The orly surplus power available from the
#inidoka plant after supplying the demands of the irrigation
pumps could be utilized only during the winter season. Such
surplus power was therefore not useful to maintain a commer-
clal power busineas but would be usable only for hesting pur-
poges. Bub its use for heating purposes rendered its real
value so low that the revenues from itz sale would hardly have
paid the cost of operating the plant. The Secretary of the
Interior could have equitably credited the major portion of
the receipts from the sale of power to the major factor in.
producing such receipts, namely, the power received from

the Idaho Power Compeny in exchange for ths power from the
Black Canyon power plant. Nor wes apny gham or subterrugs
perpetuated by the Secrwbtary of thes Interior in bis deci-
aion to conserve irrigation water by diminishing the wasls

of winter flow of water through the Minldoks power plant.

Yo other plan of comservation wag feasible and the conszerve-
tion of irvigation water was of paramount limportance and an
imperstive necessity. In &1l his actions the Sécretary of
the Imterior was guided by the irrigation necessities of

the commmities in the Snake River VaTley and on ths Mini-
doka roject and violated no rTights of the Burley district.

There was no money peid by the Burley Irrigation Distriot
to the United States on the cost .of congtrucition of the irri-
gation works furnished by the United States for the serviee
of the lands in thet district nor upon the cost of the
Hinidoka power plent. What happened wee thet the Goverment

made a profit in the power business, credited most of it %o




the Burley District, and by such eredit wiped out the in-
stallment charges which otherwise would have been peyahle
by the District to the United States. The major vart of the
canstruction charges for the pumping division of the project
have not yet come due.

Ths Pistrict thus received vracticaelly free of cost the
full benefit of the irrigation and power works built and paid
for by the United States wnder the provisions of the Reclams-
tion law. The Burley district also received a large share of
the beneflts which ecorued from the £3i1ling of the Americen
Falls Reservoir without any payment by ths District toward the
cost of that reservoir, in that the Burley distriet received
during the year 1935, under a temporary rembal comtract, ths
storsd water supply available from 50,000 acre-feet of ctorage
capacity in the American Falls Ressrvoir, which supply secured
by the District was substantially enlarged by resson of the
water conservation plan adopted by the Secratary. ~THE BiIey -
district glso received important bemefite from the sterege of
water in American Falls Reservoir in that the excheange of water
to which the Burley district bed a right in the Jackson Iake
Reservoir (distant 250 miles from the district), for an equal
number of acre~feet of water in Americen Falls Regervoir, saved

" the district approximately 13 per cent of the amowmt of such

stored water, which 13 percent would othsrwise have been lost

in -evaporation and geepage duwring transmigsion from Jackson Lake
to American Falls. This gaving enlarged the stored wdter supply
of the District to the extent of such 13 percent. Ths Durley
district also greatly benefited by the closeness and ready
availability of the stored water in the American Falls Regervoir
in that it required five days to get stored water down from
Jackson Lake “eservoir to the Minidoks Projesct, and without the
American Falls water, losses might have occurred through insbility
to anticipate five days ahead the periods of maximm demand during
hot weather spells of the natural fluctuations of ths river during
guch periods of time. The Burley dlstrict also profited very
largely from ths construction and filling of the American Falls
Reservoir without any payment for such benefits, in that the ex- -
chenge of weler above referred to eliminmsted the serious danger
that stored water from Jeckson Lake might be deiverted by parties
not entitled thereto through one or more of the mumerous canal
headings which take water out of Snske River between ths American
Fellg and Jackson Lake and the difficulty of patrolllng and regu-
lating a¥l such headings to vrevent smwh excess diversions.

The Byrley District also recsives benefit tihrough ths more
efficient uwtilization of Lske Walcott water through the use of
kmerican Falls Reservoir water. The Burley District has righis
to certein water in Leke Walcott. Dut since the cenel which
supplies the Burley Irrigatien Distriet is at a fairly nigh;
grade, the use of Lake Telcott water draws the lake s0 low
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only a limited amowmt of —ater 11l flow into that cznal.

In order %o get the water to which the District is sntitled,

the Burley Pistriet, therefore, occasionally borrors water from
American Falls Reservoir 4o hold up the level of lLake Walcott.
The water fowaré ths bottom of Lake walcott iz let down the
Snake River bed to Milner later in the season to go to those who
owned the water loaned to the Burley District from the American
Falls Reservoir. Mainteining Lake Welcott et e high level, in
adéition, serves to keep wo the head of water for power produc-
tien in the ¥inidoks power plant. An indirect though substantiel
benefit also accrues to the Burley Irrigation District from re-
turn flow of American Fulls Heserfoir water used by the Hinicoka
Iyrigstion District on the north side of the Minidoka Project.
The return flow from that use snters the river between the
HMinidoka Dam and the Milner Dem. Under the system of rivervois
operation, the return flow from the Minidoks Project i1s credited
to the project, thus permitting project users to divert that
much additional water at the ¥Minidoka Dem, Furthermore, since
projects below the Minidoka Dam have rights to use lerge smowmts ™
of water from American Falls feservoir, there is more water flow—
ing down the river during the latter part of the geamson, particu~
larly during drm years, which is aveilsble for vower purooses at
the Minidoka power plant than would be the case if the American
Falls Beservoir were not filled. Thus, the Burley Irrigation

Digtrict receives both power and irrigstion bsnefits from the

Americen Falls Reservoir, A1l these benefits pecured by the
plaintiff from American Ialls Reservoir were proportiomately en-
hanced by the saving of the 250,000 ecre—feet of water in 1935
which were used to P11l whet would otherwise have been empty
capacity in Ameorican Falls Teservoir.

The State water officizls in charge of the distribution
of water from the Snake River, umder the provisions of State law,
and under the orovigions of the decrees above referred 4o, hove
at all times recognized the Secretery of the Interior of the
United States as the ozmer of such decresd right so decreed to
him by the Court, and have at 21l times aocorded to ths repre-
gsentatives of the Secretary of the Interior of the United States
ths right to exercise the option as to whether thsy will or will
not demend the water which they ere permitbted to take wnder that
decree. -

Under the administration of the State water officisls in
cherge of the distribulion of water from Sneke River and the
decrees of the courts, it is optiomal with the perty To whom
such rights are decreed o demand or unot demand the water,
and the Stabte weter officisle in charge of water deliveries in
their adminietration of the weter regerd the decreed amoumts
as the maximum emowmts that mey be delivered, not as the minimum
amounts which must wneconditionslly be cdelivered. They deliver
as much thereof as the owmer, at his option, desires 2nd requestis
from time to time. The decreed right is thus regarded by the




State wefer officisls as a permlssive. privilege to use, not
& compulgsory requirement to misuse,

The decreed rights to water of the Smeke River are rela—
tive in accordance with specified dates of priority. Only at
very brief periods is it possible to i1l all the respechive
decrsed water rights. The aveilable water st any particular
time goes to £111 the ¢arliest right in full or to the exbent
demended, Any availebls eurplus then accrues to the »ight next
in priorisy and go on down wntil the aveilable supply on any
particular date is exhausted. During the nonirrigation cesson
there are three uses for weter in the Spake River Velleys
(1) for storage in the reserveirs; (2) for production of power; -
(3) for stock and domestic water in certain csnsls that are not
provided with other sources. Direct diversions for irrigation
purposes are not in effect at thet itime. The water not used by

the Secretary of the Interior for power production.zt.the Minie. ..

doka power plant accrues to the next right asking for weter at
thet time. The next right happens to be the decreed storage
right of the United States at the American Falls Heservoir,
Hence the prectice of the Secretary of the Interior under this
conservation nlan of nol demsnding water to the full amoumt de—
creed to the Unlted States increaces the smownt of irrigation
water which can be conserved for the next irrigstion season.

By remson of the construction of the seid Hinidoka power
plant and related power works by the United States on public
lend of the United Sitetes, and the payment therefor by the
United Steotes, title to said »lant, both legel and equitsable,
vested in the United Stetes and has nsver been transferred to
the Burley district in whole or in part, or to.any other perty.

Heither the Burley digtrict mor its landowners now have,
or ever bad, any interest or right whatever, either legal or
equitable, in ths Black Canyon power plant of the United States
or in the power plants of the Idaho Power Company or in the
power produced by either or both, or in the transmission lines
of the Ldaho Power Company, nor has the Burley district or its
landowners ever claimed such rights or interest.

The Govermment of the Unit® d Stetes held full title to
the dam sifte with all riparien rights. The power of falling
water wes sn inevitable incident of the comstruction of the dem,
The water power came into the exclusive control of the Federal
Govermment., The mechanical snergy was convertible into elsctric
energy, and the water power, the right to converts it into elec-
tric energy aend the electric ensrgy thus produced constvitutes

property belonging to the United States.

Such use a8 is made and such use as wes mads duri?g the
year 1935 of transformers, substations, switch yards, Grang
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misgion lines and other equipment connscted with the Hinidoks
Project for distributing power- received-in exehange for:Black
Cenyon power, in no way interfered with the use of the same
eguipment in digtributing power generated at the Hinidoka
vower plant or in distributing power used in the Burley Irri-
gation District end other points outside the Minigoks Irri-
gation District and in no way increases the depreciation of .
thege facilities, Furthermore, the restricted use of the
Minidoka power oplant during the period between Octcber 1l and
Aoril 1 of the succeeding year reduces the cost of oparating
the plant, diminiches itg wear and bear and consequent.de~
preciation, and facilitates repaire to. the pJantand aﬁcﬁ:inmenh -
by allowing ampls tims to make any needed rspairs.
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Exhibit M

Letter from Chris Ketchum
to Lyle Swank




United States Department of the Interior

BUREAU OF RECLAMATION
Snake River Area Office
N 1359 Hansen Avenue
1N REMLY REFER TO: Burley, Idaho 83318-1821
SRA-6400 0EC 85 2007
PRJ-17.00
RECEIVED
DEC 07 2807

Mr. Lyle Swank, Watermaster
Water District 1 Dapartment of Water Rescurces

900 North Skyline Drive, Suite A Eastern Region
Idaho Falls, ID 83402

Subject: Winter Power Operations: Minidoka Powerplant

Dear Mr. Swank:

Minidoka powerplant production losses have been computed using the criteria and methods
required by spaceholder contracts. As you know, a committee composed of the watermaster, a
representative chosen by Minidoka and Burley Irrigation Districts and the North Side Canal
Company and myself must determine the annual power replacement requirement before January
I each year. The enclosed tables show the calculations for the 2006 water year and the 20-year
average after adding 2006 and excluding 1986. The net result is a small increase in the 20-year
average and the annual power replacement requirement in effect for calendar year 2008.

We have contacted each of you by telephone and understand that you or your representatives are
available to review and approve the report at 10:30 a.m., Friday, December 7, 2007. We
understand that most of you plan to be in attendance st our office and we will include Mr. Lyle
Swank by telephone. If you wish to participate by telephone please contact Ms, Melissa
Brownfield, Secretary at 208-678-0461 ext. 17, before 10:00 a.m, on Friday.

Sincerely,

5&/4@@:

Chris W. Ketchum
Assistant Area Manager

Enclosure

Identical letter sent to persons on next page.




Identical Letter Sent To:

Mr. Ted Diehl, Manager

North Side Canal Company Ltd.
921 North Lincoln

Jerome, ID 83338

Mr. Billy Thompson, Manager
Minidoka Irrigation District
98 West 50 South

Rupert, TD 83350 -

Mr. Randy Bingham, Manager
Burley Irrigation District

246 East 100 South Street
Burley, ID 83318




Determination of Net Power Loss
Due to Restriction on Use of
Minidoka Water Rights

1987 through 2006

Prepared December, 2007




CONDITION 1 OCTOBER |, 2085 TO SEPTEMBER 30, 2006
Usable-flow with restricted use of Minidoka
rights and excluding Jackson Lake .:E.-ma flow

MINIDOKA MINIDOKA  MINIDOKA USABLE CAPACITY COMPUTED OUTPUT

AVERAGE HYDRAULIC  USABLE EQUALS- GREATER AVERAGE 1000
HEAD CAP. CF38 FLOW CFS8 CAPACITY USABLE KwW KWH
oCcT 47.67 3470 1539 6040 5436 4044
NOV 46.74 3391 520 147¢ 1323 953
DEC 46.66 3385 500 1385 1247 928
JAN 45,39 nn 64% 1318 17 77
FEB 4540 3273 313 6954 6264 4209
MAR 43.54 3106 2581 7708 693% 5156
APR 4753 3457 3104 9518 8559 6162
MAY 47.76 3477 3700 10390 9940 7395
JUN 47.90 3490 3700 10344 9982 7187
JUL 47.93 3492 370 10353 9991 7433
AUG 47.92 3491 3708 10350 9988 7431
SEP 50.62 3778 3467 10718 9639 6940
CONDITION 11 OCTOEER 1, 2805 TO SEFTEMBER 30, 2086

Usable flow without restriction om wse of Minidoks
water Jm!- and nu»_-n_-muna.-o flow

MINIDOKA MINIDOKA  MINIDOKA USABLE CAPACITY COMPUTED OUTPUT

AVERAGE HYDRAULIC  USABLE EQUAL> GREATER AVERAGE 104
HEAD CAP. CF8 FLOW CFS CAPACITY USABLE Kw KWH

ocT 47.67 3470 2965 859¢ 8091 6020
NOV 46.74 3391 2700 8308 7470 5378
DEC 46.66 3388 2704 829¢ 7461 5551
JAN 45.3% 327 2700 8156 7335 $457
FEB 45.40 3273 il 9358 8415 5658
MAR 43.54 3106 3086 9154 82358 6127
APR 47.53 3487 1603 5028 4518 3253
MAY 47.76 M7 k¥ ] 10308 9940 7395
JUN 4190 3490 3700 10344 5982 7187
JUL 47.93 o 492 2155 6700 6038 4436
AUG 47.92 3491 1977 6008 5400 4018
SEP 58.62 3778 2413 7580 6822 4912




RESULTS OF WINTER POWER OPERATION - WATER STORED
WATER YEAR 2006
MONTH USABLE USABLE AVG DAILY ACRE
FLOWI1 FLOW 1 CFS STOR DAYS CFS*AF FEET
oCcT 2,965 1,939 976 31 1.98347 60,012
NOV 2,700 520 2,180 30 1.98347 129,719
DEC 2,700 500 2,200 31 1.98347 135,273
JAN 2,700 609 2,091 31 1.98347 128,571
FEB 3,111 2,313 798 28 1.98347 44,319
MAR 3,086 2,581 505 31 1.98347 31,051
APR 1,603 3,100 0 30 198347 0
MAY 3,700 3,700 0 K | 1.98347 0
JUN 3,700 3,760 0 30 1.98347 0
JUL 2,155 3,700 0 31 1.98347 0
AUG 1,977 3,700 0 31 1.98347 0
SEP 2,418 3,467 0 30 1.98347 0
TOTAL ACRE-FEET STORED 528,944
.Eﬁﬁﬁj




MINIDOKA POWERPLANT UNITS 1-6
NET ANNUAL POWER PRODUCTION LOSS DUE
TO RESTRICTION OF USE OF MINIDOKA WATER RIGHTS
OCTOBER 1, 2005 TO SEPTEMBER 38, 2006

COMPUTED OUTPUT LOSS FROM GAIN FROM
CONDITION CONDITION RESTRICTION AMERICAN
n I OF USE OF FALLS
MONTH 1000 KWH 1000 KWH WATER RIGHTS STORAGE
oCT 6020 4044 1976 0
NOV £378 953 4415 0
DEC 5551 928 4623 0
JAN 5457 877 4580 0
FEB 5655 4209 1446 0
MAR 6127 5156 971 0
APR 3253 6162 0 2969
MAY 7395 7395 0 0
JUN 7187 7187 0 0
JUL 4436 7433 0 2947
AUG 4018 7431 0 3413
SEP 4912 6940 0 2028
TOTAL ANNUAL LOSS 18021
TOTAL ANNUAL GAIN I/ 11297
ANNUAL NET LOSS 6724

1/ CONTRACTUALLY GAIN CANNOT EXCEED LOSS,




MINIDOKA POWERPLANT
UNITS 1-6
NET POWER PRODUCTION LOSS DUE TO RESTRICTIONS OF USE OF
MINIDOKA WATER RIGHTS
UNIT: THOUSANDS OF
KILOWATTHOURS
WATER YEAR LOSS FROM GAIN FROM 1/ NET
OCT-SEPT RESTRICTION OF USE AMERICAN FALLS LOSS
OF WATER RIGHTS STORAGE

1987 4673 * 6807 0
1988 23277 7605 15672
1989 23835 3183 20652
1930 18613 6543 12070
1991 22025 5314 16711
1992 28463 11487 3%66
1993 23321 4084 19237
1994 4800 §933 [
1995 24097 5914 18133
1996 3533 4827 ¢
1997 1510 1295 215
1998 0 L ¢
1999 8 512 0
2000 1308 7303 0
2001 24300 10470 13330
2002 24736 513 24273
2003 24196 8005 161%1
2004 2455% 8916 16530
2005 24827 8249 16578
2006 17884 11233 €651
28-YEAR AVERAGE 10296

ISLAND PARK 12%= $23.382

PALISADES 10%= 519,902

AMERICAN FALLS 8% = 3155233

TOTAL 3199,017

U, W,



Power Replacement Cost Summary

Year kWh Mils/KWh

2006 10,290,450 19.34 $199,017
2005 9,958,000 * 19.34 $192,588
2004 9,139,000 * 15.6 $142,568
2003 8,300,000 * 15.6 $129,480
2002 7,490,000 * 15.6 $116,844
2001 6,996,000 * 12.7 $88,849
2000 6,305,000 * 12.7 $80,074
1999 7,247,600 ® 12.7 $92,037
1998 7,247,000 * 12.7 $92,037
1997 7,960,000 * 12.7 $101,092
1996 7,949,000 * 10.63 $84,498
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